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PREFACE 

• t 

Encoubaged by the warm reception accorded to their maiden 
work, viz., the Commentary on the Code of Civil Procedure and 
he unprecedented success which the work had in going through 
two Editions within a couple of years, the Authors have 
launched on a similar commentary on this, the next important 
and largely used enactment ij the Indian Statute Law. 

The aim of the Authors has been, as in the Code of Civil 
Procedure, to collect all the decisions of the Privy Council and 
of the several superior Courts in India and Burma and to 
point out the principles of law underlying them. Such princi- 
ples of law deduced from the vast mass of decisions have been 
classified under different headings, prefixed to the commentarv 

under each section, and have been presented in a logical and 
cogent manner. Wherever there is a conflict of opinion in the 
decisions of tne several courts, care has been taken to point out 
the conflict, to discuss the question on first principles, to test 
the several conflicting decisions on such first principles and to 
offer definite opinions thereon. No pains have been spared in 
suggesting solutions for the many difficulties that arise in the 
daily practice and which are covered neither by the provisions 
contained in the enactment nor by the voluminous case-law. 
The applicability of the general principles to the facts of parti- 
cular cases have been indicated by remarks in brackets 
against the particular decision in the foot-note; the remarks 
thus amplify and add to the commentary. This, it is hoped, 
will enable the practitioners to pick out the particular ruling 
applicable to the case on hand without much difficulty. 

The particular page of the report where the discussion of 
law is. found in each decision has been indicated in brackets 
immediately after the citation. 

Since decisions bearing on the earlier enactments on the 
subject have been cited, the corresponding sections of the 


VI 


P REFUTE. 


earlier enactments have been given in the foot-notes under each 
section, so that the decisions nay be easily understood in the 
light of the language of those enactments. 

The Code has been amended considerably by the amend- 
ing Acts of 1923. The changes effected in each section by such 
amendments have been indicatejl by printing such portions in 
italics. Wherever it is necessary to show the difference between 
the language of the earlier Section and the change effected by 

the Acts of 1923 the two sections have been given in parallel 
columns. 

l , '• K . ’ .« . 

The Authors ' trust and 1 hope that this work will receive 
the same generous support as their work on the Code of Civil 
Procedure. 

The Authors are greatly indebted to Messrs. S. Appu 
Rao, b.a., b.l., C. Sreenivasa Rao, M.A., b.l., V. Srinivasa Ayyar, 
b.a., b.l., Advocates, Messrs. T. It. Anantasubramanya Ayyar, 
b.a., b.l. , K. G. Subramaniam, b.a., b.l., C. N. Gopalaratnam 
Ayyar, b.a., b.l., P. S. Narayana Ayyangar, b.a., b.l., and T. B. 
Gopalachary, b.a., b.l., Pleaders, Coimbatore, Messrs. V. S. 
Balkundi, b.a., ll.b., and R. K. Manohar, b.a., ll.b., Pleaders, 
Nagpur and Mr. J. H. Barboza, b.a., b.l., District Munsif, 
Dharmapuri for the valuable help rendered by them in 
compiling this work and to Messrs. T. S. Narasinga Rao, b.a. 
b.l., and C. R. Krishna Rao, b.a., b.l, Advocates, Madras, for 
their assistance in compiling this work and passing it through 
the Press. 


The Authors ^**r. . isarayanaswamy 

Ayyar, b.a., b.l., Advocate and Proprietor, “ The Madras Law 
Journal ” Press, Mylapore, for the keen interest he has taken 

in bringing out this work with the neat execution and aet im 
that is characteristic of his Press. get 


20 tin November, 1935. 


V. V. c. 

K. N. A. 
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It is hereby enacted as follows : — 

Preamble . 


Synopsis . 


1 PREAMBLE— GENERAL 

II . ‘ ; CONSOLIDATE AND AMEND ” 

ITT retrospective operation of the code 

IV CODE IF AND WHEN EXHAUSTIVE 
V INTERPRETATION OF THE ACT— GENERAL 


< 4 


(1) Reference to pre-existing state of the Law 

(2) Reference to proceedings of the Legislature 

(3) Reference to Preamble and Headings 

(4) Marginal Notes jo Sections 

(5) Illustrations 

( 6 ) Punctuation Marks 

(7) Proviso 

(8) Judicial precedents 


Note No. 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


2 


Preamble . 


gamble, 

rote 1. 


Note No. 


(9) English and American decisions . . . . 14 

(10) Reference to English Law . . . . 15 

(11) Conflict with other laws .. .. 16 

(12) Scheme and arrangement . . . . 17 

(13) Interpretation clause .. .. IS 

(14) “Means and includes” .. .. 19 

(15) “May” .. .. 20 

(16) Amendments .. .. 21 

(17) Construction of a penal statute .. .. 22 

(18) Rules and bye-laws .. .. 23 

(19) Recognised construction . . . . 24 

(20) Repeal .... 25 

(21) “Judicial Discretion” .. .. 26 


1. Preamble — General. — The purpose for which a preamble is 
framed is to indicate in general terms the object and the intention of the legis- 
lature in passing an Act. 1 The language of preamble cannot, however, be availed 
of to control the provisions of an enactment so as to restrict or widen the import' 
of the express terms of a section when such terms are clear and unambiguous. 2 
The reason is that so far as a Code deals specifically with a point it must be 
deemed to be exhaustive and the law must be ascertained with reference to its 
provisions 3 which, when clear and unambiguous, must always prevail against 
the preamble. 4 But when the language of the section is ambiguous or doubtful 5 
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01 where there is nothing in the express provisions of the Art tn th* *. « 

ItSt'beC b ° '“ ke " int ° <» the ,„ac , me”, “Te 

ri t i 

the substantive criminal law. 1 a The aim of the Lem«i n +„^ • , , against 

of procedure is to lay down the law in specific and clear" 1 knguage^ withouT 
leaving it in doubt for the Judge or the litigant and the object of consolidation 

is, firstly, to collect all the statutory law bearino- on n 1 , . 

order that the Code may lie exhaustive on matters T ^ % 

therein. 2 A consolidating Code is intended to be self-contained and its me 
is not to be left to be ascertained by roaming over a vast nnmlie f • , anmg 

of Courts! such a Cole is JSt 

dot.., the law as it exists o„ the date of the enactment . An; consideration as to 
the previous state of tin- law will, therefore, be entirely irrelevant in construing 
the language of the Code which must always be given its plain meaning * In 
the case of consolidating and amending Act a reasonable interpretation of it 
provisions is the only means of determining whether any particular section i* 
intended to consolidate or amend the previously existing law. 5 

3. Retrospective operation of the Code.— It is a general princinle of 
law that no statute shall be construed so as to have a retrospective operation 
unless its language is such as plainly to require such a construction; 1 in fact a 
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silent as to other sections — Parti- 
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statute which takes away or affects vested rights, imposes a new disability or 
confers a new right must be presumed not to have a retrospective operation. 2 
Enactments dealing with procedure , however, are an exception to this rule and 


< 1916 ) 


( 1916 ) 

(1919) 

( 1930) 
(1900) 

(1875) 

(1910) 

(1914) 

( 1928) 

(1903) 

(1901) 

(1887) 

(1888) 

(1932) 

(1931) 

(1931) 

(1932) 

(1931) 

(1929) 

(2) (1911) 

(1904) 


(1914) 

(1921) 

(1921) 

(1921) 

(1922) 

(1922) 

(1923) 


32 Ind. Cas. 774 (778): 43 Cal. 
973: 1916 Cal. 446, Anand Kumar 
v. Secretary of State (A statute is 
not retrospective simply because a 
part of the requisites for the action 
is drawn from a time antecedent to 
the passing of the law) . 

35 Ind. Cas. 497 (499): 40 Mad. 
34: 1917 Mad. 937, Frederick 

Edvjard v. Emperor (Penal statute 
has no retrospective operation) . 

50 Ind. Cas. 335 (335, 336): 1919 
Cal. 210, Promonath v. Sourav 


Dasi. 

20 Ind. Cas. 689 (691, 692), 

Muthiah v. Ramusivami. 

1900 Pun. L. R. 18, p. 63 (66) 
(P.B.), Chowdry Narasingh v. Lata 
Dholan. 

1 Ck. D. 48 (50), In re Joseph 
Suche de Co. 

5 Ind. Cas. 980 (981): 5 L.B.R. 
148, Meishcdu Khan v. Md. Ajusri. 
26 Ind. Cas. 743 (744): 1914 
Pun. Re. 86: 1914 Lali. 345, 

Karar Hasson v. Mustap Hassan. 

1928 P. C. 128 (130), Municipal 
Council v. Margas'ct (Section 17 of 
the Sydney Corporation Act) . 

1903 A. C. 355, Commissioner of 
Public Works v. Legan. 

3 Bom. L. R. 584 (586), Mukand 
Ramachandra v. Ladu Govinda. 

14 Cal. 553 (556), Joggessur Das 
v. Awnii. 

15 Cal. 376 (382), Tupsee Singh 

v. Ramsurun. 

1932 Mad. 734 (736), Kanji and 
Mulji v. Shanmugam PVlai. 

1931 Nag. 60 (63): 27 Nag. L. 
R. 24, Banabai v. Chandrabhafa. 

1931 Nag. 138 (139), Haralal v. 

Lai Prasad. 

1932 Rang. 197 (198): 10 Rang. 
465, Ko Po Kun v. Carnal Firm. 
1931 Cal. 321 (322) : 58 Cal. 817, 
Kanak v. Kripa. 

1929 Rang. 278 (279) : 7 Rang. 

355, Nga Po Ngwe v. Emperor (A 
penal provision does not have re- 
trospective effect) . 

9 Ind. Cas. 805 (806) (Cal.) 

Kalanemd v. Bhakh Dhari (Rights 
barred under old Act are not re- 
vived by new Act) . 

26 All. 119 (130): 31 Ind. App. 
30: 7 Oudh Cas. 254: 8 Sar. 593 
(P.C.), Md. Abdus Samad v. 
Qurban Hussain (Right of succes- 
sion cannot be divested) . 

M14 P. C. 66 (67): 36 All. 350 
(P-C.), Abdul Majid v. Jawahir 
Lai (It could not revive a barred 
right) . 

1921 Nag. 170 (170), Lakhmichand 
v. Baj\ Rao. 

1921 Oudh 121 (122): 24 Oudh 

Cas. 157, Mv/txicipal Board v 
Tidy a Dhari. 

1921 Pat. 185 (186), Kedar Nath 
v. Tanni Prasad. 

1922 Cal 491 (492), Ajit Singh 
v. Bhagabaticharan. 

1922 Nag. 227 (228): 18 N.L.R. 
85, Mt. Lahini v. Bala. 

1923 Cal. 85 (90): 50 Cal. 115, 
Makaralx v. Sapfuddin. 


(1924) 1924 Cal. 240 (243): 50 Cal. 667, 
Sundar Mull v. Lushu Bam. 

(1925) 1925 Nag. 377 (377), Durga Pra- 
sad v. Thakur Prasad (Decree al- 
ready passed cannot he invalidated 
by subsequent Act) . 

(1925) 1925 Nag. 249 (250), Champalal 

v. Kanji Lai. 

(1928) 1928 Lah. 627 (631) (F.B.), 

Kirpa Singh v. Rasaldhar Ajaipal. 

(1928) 1928 Mad. 1194 (1194), Sri Raja 
Satrucherla v. Maharaja of Jeypore 
(Change in law cannot make exe- 
cution order already passed illegal) . 

(1928) 1928 Pat. 109 (110), Sakul Rakh- 
put v. Raghu Kcesri. 

(1910) 34 Bom. 260 (266), Mugha Chan 

Basappa v. Muhamada So neb 
(Change in law cannot annul a 
decree already obtained). 

(1912) 6 Ind. Cas. 1002 (1003): 36 Bom. 

617. Lakshman Krishnaji v. Bala- 
krishna (Vested rights under decrees 
cannot be affected). 

(1886) 12 Cal. 583 (586) (F.B.), Bhobo 
Sundari v. Rakhal Chander. 

(1914) 24 Ind. Cas. 37 (41): 41 Cal. 

1125: 1914 Cal. 806, Gopeshwarpal 
v. Jiban Chandra. 

(1920) 58 Ind. Cas. 327 (330): 1920 Cal. 
435: 47 Cal. 1108 (F.B.), Promo- 
tha Nath v. Sorar Dasi. 

(1904) 27 Mad. 538 (539), Vedavalli v. 
Mangamma. 

(1913) 18 Ind. Cas. 64 (66): 88 Mad. 
101, Ramalcrishna v. Subbaraya. 

(1915) 27 Tnd . Cas. 688 (694): 1915 Mad. 
1022: 39 Mad. 84, Venkataperumal 
v. Ramudu. 

(1875) 1 Ch. D. 48, In re Suche & Co., 
(New right of action conferred) 
[Followed in 1921 Pat. 185 (186).] 

(1918) 45 Ind. Cas. 11 (12): 1918 Mad. 

162, Sub ram any a Aiyar v. Nama - 
sivaya (Right to treat decree as final 
is a vested right) . 

(1917) 42 Ind. Cas. 384 (385): 13 N.L.R. 

165: 1916 Nag. 22, Nilkant v. 
Gulya . 

(1919) 50 Ind. Cas. 515 (516): 1919 Pat. 
202, J 3 raja Lai v. Kanaram. 

(1917) 42 Ind. Cas. 387 (389): 1917 

Pat. 171, Ganpat Mehto v. Ohotan 
Ram. 

(1871) 6 Mad. H. C. R. 122 (126), 

.If orris v. Sambamurti. 

(1926) 1926 All. 667 (668), Kharag 

Singh v. Kiddha. 

(1931) 1931 All. 411 (412), Bhawani Lai 
v. Gopi Nath. 

(1931) 1931 Cal. 321 (322): 58 Cal. 817, 
Kanak v. Kripa. 

(1913) 8 Ind. Cas. 64 (65): 88 Mad. 101, 
Ramakrishna v. Subray a. 

(1913) 20 Ind. Cas. 689 (691, 696) 

(Mad.) Muthxa v. Ramasami. 

(1932) 1932 Sind 71 (72): 26 S.L.R. 204, 
Gurmukhdas Ru/ng aimed v. Rosso- 
mal. 

(1933) 1933 All. 20 (21): 54 AH. 1092, 
Parmeshawar Kwrmi ▼. Bakhtawar 
Pande (Amendment to Court Fees 
Act not retrospective) . 

(1932) 1932 Mad. 724 (727): 56 Mad. 

134, Ramakrishna v. Venkataranga 
Rao. 

(1924) 1924 Pat. 183 (184), Gokaran 

Prasad Singh v. Malik Wariz AIL 
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are always retrospective in the sense that their provisions will apply to pro- 
ceedings already commenced at the time of their enactment . 3 The reason is 
that no one can have a vested right in forms of procedure . 4 But where some 
of the provisions of the enactment of procedure do affect vested rights, whether 
substantive , 5 or remedial , 6 the rule against their retrospective operation will 


(1931) 1931 Lah . 145 (152). Pars ram y. 

Emperor (Rule strict in reference to 
Penal Statutes) . 

(1914) 1914 Lah. 97 (98): 1913 Pun. Re. 

No. 26. Miran v. Emperor (Do.). 
(1914) 1914 Cal. 806 (810): 41 Cal. 1125, 
Goprslncar Pal v. Jiwanehandra 
Chandra. (Do.). 

1933 Bom. 262 (265), Sumdara 

Bai v. Manohar Dhnndoo . 


\ i i o i 


• A V 


'X 






(1933) 

(1933) 


1933 Cal. 435 (437): 60 Cal. 1037, 


v. 


(1933) 
(1932) 
(1933) 
(3) (1913) 


(1883) 

(1924) 

(1910) 

(1910) 

(1889) 

(1884) 

’(1894) 

(1897) 

(1886) 

(1904) 

(1921) 

(1924) 

(1924) 

(1924) 

(1926) 

(1926) 

(1927) 

(1878) 

(1875) 

(1917) 

(1911) 

(1921) 

(1910) 

(1910) 


Jiban Krishna Chakraverty 
Abdul Kader Chandhuri. 

1933 Mad. 57 (58), Chengayya 

Pantulu v. Mcda Ramalla Kotayya. 

1932 Mad. 724 (727): 56 Mad. 134, 
B a makrish na v. Venkataranga Rao. 

1933 Oudh 38 (40), Raghunandan 

Mirza v. Maliadeo . 

19 Ind . Cas. 793 
(Cal.), Manj uri B ibi v 

mud . 

9 Cal. 513 (517), 

Empress. 

1924 Cal. 983 (984), 

Jogesh. 

5 Ind. Cas. 980 (980) 

148 Ufashedcc Khan v. 

7 Ind Cas. 11 (14) (All.). Sham- 

she r gat Khan v. Gopalchand. 

Chajrnal Das 


(798, 799) 

Akul Mah- 

Rongai v. 

Rajib v. 

5 L.B.R. 
Md. A zim . 


524), 


In re 


IT a j rat Akra- 
Ganga Ram 


Vythinatha 
(Rules of 

Dhar v. 

47 Mad. 
Rarmasv:ami 


11 All. 408 (412), 

v. Jagdamba. 

8 Born. 511 (523, 

Blutgvmn Bass. 

18 Born. 429 (43„), 

nissa. v. Valiulmsh ia. 

21 Bom. 822 (8„6), 

v Punam Cfho/nd • , . 

12 Cal 583 (586) (F.B.). Bhobo 

nri Debi v. Raklcul Ghander. 
IrSd. 538 (539), VedavaM v. 

Mangamma. ... 

1921 Mad. 6.)0 (6.>1), 

Aiyar v. Govindasami 

limitation). 

1924 Cal. 983 
Jofl^hChandra Da m. _ 

1924 Mad. 6.>7 

pm'ai «ia, Procedure Code) . 
1924 Naft. 24 (25). Commissioner 

jj„*n!n,,.tax v. Dharamchand. 

?926 T5. 667 (608) ’ Khara ° 

?92?p V at. /r 5«i ,ia (563). Chotlal Nand 

Iq 27 "h« 2 ^ (ia JV 23 

l^Ch.” D. 48 (50), In re Joseph 
?***/ f Cas 268 (268) : 1918 

M»d oi9. W™*""** Ua,an T ' 
Kalla N.I.R. 

z&rt % Swfrsat 

U”?. | r f ,««>. 

mOPon. 

R, " 9T. DeC<r K °' , ° 


I/ucas. 

(1890) 14 Bom. 516 (525), Javanmal Jit- 
mal v. Jfwfcta&ai. 

(1895) 19 Bom. 204 (206), Balkrishna v 
Bapu . 

(1912) 13 Ind. Cas. 264: 5 S.L.R. 184. 

Hernandos v. Chellaram (Declara- 

tory enactments are also retrospec- 
tive) . * 

(1919) 53 Ind. Cas. 765 (767) (Cal ) 

.Web *7w;a v. ETfta/a Sotemar! 
(Do. > . 

( 19l 6) 33 Ind. Cas. 54 (56): 1916 Cal. 

861, Jotiram Khan v. Jonaki Nath 
( l->o. ) . 

( 1868) L-^IL 3 Q. B. 161, Kimbray v. 

U908) W r N ‘ 087 (989) ' 

,- noo . v. Jagat Kishore. 

(1932) J932 All. 30 (31), Hazari v. If/. 

MakhUa . 

(1926) 1926^An^667 (668), Kharag Singh 

( 19 33 ) J®; 3 Oudh 274 (275) : 8 Luck. 

TnV 4 hm " d v - Shankar 

pressed)" 58 the COntrary « ©*- 
(1913) 20 Tnd. Cas. 821 (822) (Cal.), 

(1926) iof'AM. 7f^7^ mi ^? n ^: 

[See also 1873) 19 Suth. W. R.’ 57 (59, 
60)# Queen v. Jafltr Ali 1 
(4) (1909) 4 Ind Cas. 492 (493) (All ) 

In dor jit v. Onshnd. ’ * 

(1927) 1927 All 657 (659), AW 

»atn v. Sunder Lai. 

(1910) 7 Ind. Cas. 11 (14) (AIL), Sham- 
sheryar v. Gopalchand. 

(1911) 9 Ind. Cas. 800 (801) /All 1 

nr V1 i e ^ V ' Brahmdeo. 

(1914) 2» Ind. Cas. 668 (669)* 1914. 

°“? h . Sank*, ha PrLod l 

Rajakrishna Dot Singh. 

(1921) 61 Ind. Cas. 4: 1921 Pat iar; 

U»«). K'«ar Nath y. Tarini Pra. 

30 L. J. Exch. 40, Wright v. Hale 

<1877) ^ ? „ 4 <*• D 752 ' Gainer y. 
Murdoch. 

<5> ??S5i? 8 iQ5? t8 A f ,. Pr °^ y or of contract.— 

(1931) 1931 All 735 (736), Bunni 

P andy v. Brahmdeo Pandu 

(1925) 1925 Lah. 446 (448): 6 Lah. 262 

SST,/ iuSv”"*" (RiSht oi 

(1927) 1927 Cal. 748 (749), Shiba Kali 
Kumar y. Chuni Lai ChatteHes 
[See also (1925) 1925 Lah. 330 (381) 

Jouahar Lai v. Jag an Mal. 1 
(6) Such u right of appeal or of reference, see 

below cases In Foot-note 7 
(1928) 1928 All 437 (438) : 50 All. 965, 
Ramsingh ▼. Shankar. 

(1924) 1®24 All. 563 (563). Kashmiri Lai 
▼ • Mt. Kishen Dei (Sanction to pro- 
a^euU under S. 195 refused under 
oia section — Sanction given on annul 
®ftor 1928 amendment- -TT»o amend- 
__ , naent does not affect it). 

is## w * r 8 «»>- *• 
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apply' unless there is an indication to the contrary in the Act. 8 

Such indications can be found in the following circumstances: 

fl) When the commencement of the Act is postponed to a particular 
day. The object of the postponement is to enable persons to 
enforce their rights, if any, before the new Act comes into force, 
negativing such rights. 9 

(2) When the language of the enactment implies it. 

4. Code, if and when exhaustive . —The Code is exhaustive on all 
matters specifically dealt with by it. The law in such matters must be ascertain- 
ed only with reference to its provisions and a Judge cannot disregard or go 

outside the letter of the enactment according to its true construction in the 
view of the Judge. 1 

But the absence of any provision on any particular matter does not mean 
that there is no such power . 2 It is a rule of construction of every statute, that 


(7) (1910) 5 Ind. Cas. 102 (105) (Mad.), 

Uonkatanarasimha v. Lakshmi Yen • 
kayamma. 

(1906) 33 Cal. 789 (801), Budree Das 
Mukim v. Cooni Lai Johumy. 

(1927) 1927 Sind 270 (271): 21 S.L.R. 

195, Gangaram v. Secretary of 
State . 

(1909) 3 Ind. Cas. 497 (498) (All.), Jug 
Ram v. Jenva Ram (Liability under 
the old Code to pay purchase money 
in pre emption suit is not a matter 
of procedure) . 

(1911) 12 Ind. Cas. 553 (553) (Mad.), 

Gurumurthi v. Yaradappa (Benefit of 
order obtained under old Code) . 

(1924) 1924 Nag. 24 (25), Commissioner 
of Income-tax, C. P. v. Dharatn 
Chand (Rule regarding vested rights 
applies to remedial rights) . 

(1913) 18 Ind. Cas. 64 (66): 38 Mad. 

101, Ramakrishna Chetty v. Subb- 
ray a Iyer (Rule applies to remedial 
rights also) . 

(1915) 81 Ind. Cas. 214 (214): 1916 

Mad. 1035, Raja of Kalahasti v. 
Swamam (Right of appeal cannot 
be takon away) . 

(1917) 41 Ind. Cas. 581 (583): 1918 Mad. 
548, Doraisicami v. Yaidyalinga 
( Do . ) . 

(1928) 1928 All. 437 (438): 50 AH. 965 
(P.B.), Ram Singh v. Shankar 
Dayal (Do.). 

[See (1879) 3 Cal. L. R. 437 (438), Nadir 
17 oss a in v. Bissen Chand Basarat 
(Right of second appeal) . 1 

(1923) 1923 Nag. 227 (228): 19 N.L.R. 
110 - Ehdna Singh v. Mongol. 

(1924) 1924 Pat. 183 (184), Gokaram 

Prasad v. TForwj Ali. 

(1927) 1927 P. C. 242 (244): 54 Iud. 

£ PP ‘ b P eihi Cloth «nd 

General MQls Co., Ltd. v. Income- 
tax Commissioner (Provisions which 
deprive orders of their finality 
touch existing rights) . 

U912) Pun Ind R C f S A ? 2 5 (727): 1913 

SE: ? n?uZa Mal v. Piran 


Ditto (Right of apoeal 

(1915) 27 at 'r„d 0f «2 r °/- (627) . 

Pun. Re. 30: 1915 Lah. 

/• Sutley Flower 
(Right of appeal). 

(1864) 1864 Suth. W. R. (Gap) 


is not a 


1915 

171, 

Mills 

35. 


Captain Warrot v. Ramsahay. 

(1928) 1928 CaL 640 (644) (F.B.), Sadar 
Ah v. DolQ.uddin (Letters Patent 
amendment restricting appeal is not 
retrospective) . 

[See (1930) 1930 Oudh 148 (153) : 5 Luck. 

?pl;, Sinffh v * Ram Phal 

(Per Wazir Hosan, J.) 1 
(1928) 1928 Lah 627 (631) (F.B.), 

Kir pa Singh v. Rasaldhar AjaipaZ 

(8) See S. 154 of the Code. 

[See (1878-79) 3 Bom. 161 (166), Rus- 

Co"? of T i877i £ "° W,i Nai ’ ; (UDder 

See (1879) , 4 Cal. 825 (828), Elnhi 

(9) ,1916, gY|d V CaY°T7 h T6b 1 ): 1916 *P»„. 

I ZaELt™ Lnh - 146 ' A3aram 

( 1922) 1922 Mad 417 (418, 419), Gava- 
pattiy Knshnamachary . 


(1) (1902) 

(1934) 

(1914) 

(1901) 

(1906) 

(1908) 

(1909) 

(1909) 

(1926) 

(1926) 

(1913) 

(1904) 

(1923) 

(1912) 

(1907) 

(2) (1909) 

(1934) 


Note 4. 

lQ6?°k l 01 ( ^2 ): 29 Ind - A PP- 

l Bm^of 26 ( “ 29> ' "«**» 

?js- xur'- - 

v 3 Bukum 

35 Ca.1. 353 (359), Shiba v. Baban. 
1 Ind Cas. 829: 36 Cal. 354 

4 'ind* r°' V , Colin Macdonald. 

% . I nd • Cas. 442 (445) (Cat 1 

v ' •f«‘”dra. ’• 

l L^hmi r rai ' 671> - *°‘ h “ ™ 

“”JS!LSL! 574) - ^ “ 

40 Cal 433 (439), Ka ri v. Emperor. 

Ua*E?- 531 (S34) - - 

1923 Mad. 528 (526, 538): 46 

17 ad TnS° 5 ’r? 0p<a c ^ rai<iu v - E mpcror. 
pin 1 4’ £ as - e 559 ( 565 ): 1913 

6 * Emperor v. Brian. 

” Emperor 58 <56 °' 561 >’ Thomu 
1 Ind. Cas. 677 (681) (Cal ) 

f£i U c ***&.'; Bichharam Sahu*. 
1934 Cal. 428 (429), Nagen Kundu 


Preamble. 


7 


the Court ought not to act on the principle that every procedure is to be taken 
as prohibited, unless it is expressly provided for, but should proceed on the con- 
verse principle that every procedure is to be understood as permissible till it is 
shown to be prohibited by law. 3 

The Code is thus not exhaustive of all forms of procedure necessary 
to be used in the administration of justice. 4 For instance where a Court had 
a power before the Code was passed and the same is not taken away by the Code 
the power remains. 5 ’ 

5. Interpretation of the Act— General.— It is a cardinal rule of con- 
struction of Statutes in general that the intention of an enactment should be 
gathered from the language employed by it, 1 and that where the words used are 


v. Emperor (On matters not speci- 
fically dealt with Court has inherent 
power to pass such orders as justice 

requires). _ , v . , _ , 

(1010) 6 I ml . Cas. 95 (96) (Cal.), Abdul 
Razab v. Basiruddin Ahmad. 

(1909) 1 Ind. Cas. 913 (917): 36 Cal. 

193 Gurdeo v. Ohandnlca . 

(1906) 3 Cal. L. J. 29 (31, 35), Pancha- 
ndu v. Dwurka Nath. 

(1906) 33 Cal. 1094 (1098). R as lie v. 

(1907) 17 Mad. L. J. 143 (144), Nata- 
raja v. Veerabadran. 

(1895) 17 Al) ; 29 (31), Durga Dihal v. 

(1906) 33*°Cai\' 927 (931), Unlcumchand 

(19201 58 ind. Cas. 748 ((49): 1 Lah. 
1920> 339: 1920 Lah. 304, Abdul Rahman 

(1913) 41 CaU 1 173. Governor of »■ 

\fnU T.nl (Power to punish for eon- 
noi negatived by the Code)^ 
(1884) 8 Bom. 380 (387). In ro Bax AmrU 

(1893) «°Ali. 84 (95) (F.B.), Dhonkal 

<3, ,1882) r aMT<1J») (F.B.), Narsing 

(1925, f Tvtlt- 

Sooryaprakasaim v. r 

Vl mV A\i 267 (287) (P.B.), Maho- 

<1889) ^Aafa^V 

(1910) ^! n »;.««>■* 

,19081 of Mad. 126 (130, 145), Emperor 

V. Ohlnna ; J2 Pat 23 4f 

(1933) J,? 33 2 Prosad v. Row Kunwar 

Sideshwari I rosaav meant 

J2a< (Laws of proceau juBtire) . 

to hampor adm.n.strat.on o6i j 6?6) 
[See (I® 01 ) 28 Cal- Uondal v . B«rU. ] 

Dwaralca Nath * . 1917 pat 

<4) (1917) 39 J n ahkh Deo Dai v. 

(1906) af’cfl «27 .(«*>■ 

<1B v. Xamo(anond 7 . m7 Pat. 

(1917) 39 Ina. r 8 '«,/Mn v. Parmeshwar. 

‘ 875 , *«»*»;i 5 Vi»00) (Cal.), 

< i8ia > b.ao” i>« ewer.™. 


“ / * v VOI 


/?uw LaZ. 




xit/H (tam v. 


5) 


Bahorv 5 y. 60-0,1. 

< 1023 . ) JSSLfflJ* - Cal. 522 

(1921) Ig 2 l 0 »l- KuAnmmad 

,1880, raft* < 820) - pur '° OT,uraB T ' 

1907, jrssra <••). T - 

(10O7j tfhaoani CWiuron. 


(1) (1928) 

(1920) 

(1925) 

(1924) 

(1924) 

(1923) 

( 1926) 
( 1928) 
(1916) 

(1922) 

(1922) 

(1920) 

(1918) 


(1915) 


(1921) 


< 1920) 


(1920) 

( 1924 ) 


Note 5. 

Ann 8 P i'o C ; T 7 Pat * 221 : 55 Ind. 
r Mt Krtauall: Kamanan *i 

1920 P. C. 181 (184) (P P 1 

^ aUwa V v. Vandry . ' * 

J 92 i.Mi 36 <437 >- m. 

1924 All. 792 (793)- 47 All i<* 

^/c/ttZai v. Pam/i Daj« 7 AU * 13 » 

III 3 (P°B^ 82 if/ 8 i 1): 47 Bom ‘ 

WUkiZn h Al,Ted WM <"*on v. 

1926 Bom. 57 <59;: 50 Bom. 34 
Gamadxa v. Emperor * 

J?f(F B d / i 9) : 22 " Sind L. K. 

33 Ind : B di . (loof or 1 f 1 d 5 

Nag 10: 12 N.L.R. 'sTU/” 5 
Gopala Rao . v - 

1922 Oudh 289 (291, 2921 • on 

Oudh Cas 319, WZSi 

«atn v. Afd. Karim. V nus 

Oaf l 0 89 dh Auar i 246) J 25 °udh 

MaihJrTpra^ Na ° e ' h ” Xuar 

1920 P. C. 56 (59): 43 Mad. 550- 

47 Ind. App. 33 (P.C.), Krishna 
Iyengar v. NaUaperumal. ^h.na 

1918 P. C. 352 (354) (P n > 
The Australian AUoar.ce Aeruran’i 
Co. v. Attorney-General (Court is 
not concerned with the policy of 
the Act— Novelty of language is no 
ground for disregarding plain words 
of enactment) . 

29 Ind. Cas. 325 (329): idir 

“•g: 2 = 11 N. L. R 78, \SnW 

Rahim y Emperor (Intention of 
the Legislature does not mean a 
speculative opinion as to what it 

P rob »bly meant) . 

1921 Pat. 193 (198) (PHI 

gun ( No suit ahall He" meana 

of n °(rlnd) “ e " #ven on 

53 Ind. Cas. 847 (851)- loon 

“ad. 840: 43 Mad. 94, o’aM AW 
jem v. Marappa Reddy (Affirmative 
language may be construed as having 
a negative implication if it is a necaa 
Miry and reasonable one). 

1928 Oudh 2 (4, 8): 29 Ondh Caa. 
51 f Ached Singh t. StuigwuiLh 
1924 Bind 89 (90) : 17 8ind L R* 
J2, Ojieial Assignee ▼. Firm of 
Ohandulal (The word ‘^nOndee^ 
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Preamble, clear and unambiguous , it is the duty of the Court to give effect to them accord- 
Note 5 . ing to their plain meaning neither adding to, nor subtracting from them . 2 In 

other words, the interpretation should not where the language is clear, be in- 


enlarges tlie meaning of the tenn 
and makes it include matters which 
the ordinary meaning would not in- 
clude) . 

(1931) 1931 All. 162 (175, 176): 53 All. 

239, Anand Prashad v. Narain Das 
(Statute presumed to enact every- 
thing for its existence) . 

(1891) 13 All. 171 (182), Queen-Empress 
v . Popin . 

(1926) 1926 Cal. 856 (858): 53 Cal. 615, 
Intaz v. Dima Nath. 

(1932) 1932 Pat. 293 (295): 12 Pat. 46 
(S.B.), Radha Kishun v. Emperor. 

(1893) Rat. 658, Queen-Empress v. Mahadu 
(Grammatical meaning of words). 

(1903) 26 Mad. 394 (403), Sevakilandai v. 
Ammayan. 

(1913) 19 Ind. Cas. 204 (205, 206): 37 
Bom. 402, Emperor v. Jaffar M olio- 
in ad. 

(1927) 1927 Bom. 483 (487): 51 Bom. 

896, Emperor v. Kadarbhai. 

(1892) 16 Bom. 580 (583), Queen-Empress 
v. Abdul Rahman. 

(1918) 45 Ind. Cas. 511 (512, 513): 1918 
Bom. 226: 42 Bom. 400, Re Craw- 
ford. 

(1910) 7 Ind. Cas. 743 (744): 34 Mad. 

130, Veeraraghavalu v. President 
(Principles applicable to local 
Acts) . 

(1869) 6 Bom. H. C. R. 15, Reg. v. 
Cannon (Do.). 

(1888) 10 All. 207 (213), Queen-Empress 
v. Maru (Principle applicable to 

(1917) 38 Ind. Cas'. 976 (976, 977): 1918 
Mad. 439: 40 Mad. 880, Re Piranu 
(Do. ) . 

(1931) 1931 Cal. 633 (634), Jugal Kishore 
Dhar v. Emperor (Principles appli- 
cable to ordinances) . 

[See (1922) 1922 Pat. 269: 1 Pat. 104 
(P.B.), Re Hazra (The meaning 
of a statute is that which it intended 
at the time of its enactment) . 1 
(2) (1928) 1928 All. 241 (246): 50 All. 569, 

. ^ o o a , Aziz Ahamad Khan v. Clihote Lai. 

( 188$) 16 Cal. 610 (613), Bikao Khan v. 
Queen-Empress (Police circulars not 
to be referrod in order to explain 
the law) . 

(1914) 23 Ind. Cas. 888 (889): 10 N. L. 
R. 42, Miya Saheb v. Champa Lai 
(Though it has the effect of divestin* 
a vested right) . 

(1910) 5 Ind. Cas. 714 (716) (Lah.), 

Abdur Razor v. Oohir Nath (Statutes 
clear — Effect cannot be modified on 
ground of public policy). 

(1925) J925 Mad. 449 (451): 48 Mad. 

559, R. Arunaehala Naidu v. S. R. 
i'Balaknshna. 

(1912) 17 Ind. Cas. 979 (983): 1912 

Pun. Re. 5, Ghulam Mahomed v. 
Mt. Zewaro. 

(1912) 16 Ind. Cas. 947 (949. 950): 37 

!fe d j- 118 * Secretary of State v. 
Kale khan (Court cannot graft on 
exceptions to a section which is uni- 
versal in terms). 

(1917) 39 Ind. Cas. 87 (88): 1917 All. 

Da * 7* Jaho ° Singh 
(Court cannot read into statute 
words not found there) 

<1928) nSi' 33 J,< 340 >: 9 Lah. 689, 

P v - Pfrtna Board . 

(1910) 5 Ind. Cas. 503 *(509, 510) (All ) 


• > 


A'. 


Nemichand v. Ganesh. 

(1921) 1921 P. c. 240 (242) (P.C.), 

Corporation v. Bishop (Reasonable- 
ness of the provision is only mate- 
rial when the statute is not clear) . 

(1921) 1921 Bom. 374 (374, 375): 45 Bom. 

672, Fernandez v. Emperor (Plain 
meaning not to be controlled by con- 
siderations of convenience) . 

(1922) 1922 Pat. 435 (436): 2 Pat. 94 
(F.B.), Sheobalak v. Kamaruddin. 

(1922) 1922 Low. Bur. 27 (28): 11 L.B . 

R. 316, Collector of Rangoon v. 
Abdul Rahim Sirkar. 

(1923) 1923 Lah. 655 (656): 4 Lah. 323, 
Piara Singh v. Mulamal. 

(1910) 7 Ind. Cas. 935 (936): 34 Bom. 

593, Emperor v. Ramachandra 
( Words must be construed in the 
popular sense unless there is some- 
thing in the context to the contrary 
or tho law has attached a technical 
sense to it) . 

(1923) 1923 Sind 5 (9): 16 Sind L. R. 

112 (F.B.), Mt. Huri v. Roshan 
Khudabux (Words must be assumed 
to be used in their popular meaning 
unless they have acquired a technical 
meaning) . 

(1918) 47 Ind. Cas. 771 (772): 1918 Sind 
38: 12 Sind L. R. 20, Jcwanjec v. 
Gulam Husain (Do.). 

(1887) L. R. 4 Q. B. 406, Lawson v. The 
Queen ( Do. ) . 

(1928) 1928 Sind 118 (119): 22 Sind L. 

R. 441, Yasanbai v. Radhibai 
(Words not to bo treated as super- 
fluous) . 

(1925) 1925 All. 610 (612): 48 All. 175 
(F.B.), Ram Sarup v. Gaya Pra- 
sad (Words not to be found in a 
section may be supplied by necessari- 
implication if the context so requires 
it) . 

(1924) 1924 All. 684 (686): 46 All. 611, 
B. Ram Nath v. Emperor (“The” 
is often used in the same sense as 
tho Greek “Tis”). 

(1925) 1925 Cal. 1067 (1068), Nayan 

Manjari v. Chairman, Howrah 
(“And” and “or” are sometimes 
interchangeable) . 

(1925) 1925 Mad. 723 (724): 48 Mad. 

454, Official Assignee v. Basudeva 
Doss (Instrument defined by Act — 
Understanding of common people not 
to bo considered) . 

(1925) 1925 Oudh 419 (420): 29 Oudh 

Cas. 80, B. d N. W. Ry. v. 
Special Manager, Court of Wards 
("May” in certain circumstances 
means "shall”) . 

(1925) 1925 Sind 49 (51): 18 Sind L. R. 

19 (F.B.), Hiramal v. Hasari 
Singh. 

(1926) 1926 Lah. 357 (359): 7 Lah. 348, 
Hari Singh v. Emperor. 

(1926) 1926 Lah. 447 (449) : 7 Lah. 507, 
Emperor v. Barkat (Command to a 
body to make rules is whether direc- 
tory or mandatory depends on scope 
and object) . 

(1926) 1926 Oudh 101 (111), Baif Nath 
v. Rajju Singh (Clear words can- 
not be destroyed on the ground of 
equity or unreasonableness) . 

(1896) 23 Cal. 563 (572): 23 Ind. App. 

18: 6 Sar. 667 (P.C.), Norendra~ 
nath v. Kamalbasini. 
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fluenced by extraneous considerations, such as the previous state of the law , 3 or 


( 191 


(1915) 25 Ind. Cas. 957 (962): 1915 Mad. 

63: 38 Mad. 1144, Meenakshi v. 
Muniundi (Words must be construed 
in their primary sense) . 

.7) 39 Ind. Cas. 741 (745): 1918 

Mad. 1076: 40 Mad. 594 (F.B.), 
Kunhnloor Puthia Veetil v. Parkum 
Punnisscri Kelappa (“And” may be 
read as “or” to carry out obvious 
intention of the legislature) . 

(1904) 6 13 om . L. R. 131 (210): 27 Bom. 

1 89, Jehangir v. Secretary of State. 
(1909) 4 Ind. Cas. 1115 (1116) (Mad.), 

Velayutha v. Govindasami (Court 
cannot introduce equities to modify 
express provisions) . 

(1917) 35 Ind. Cas. 782 (785): 1917 Cal. 

392, Kasim Ali v. Chairman, Chitta- 
gong. „ 

(1921) 1921 Cal. 397 (399): 48 Cal. 556 
(F. 13.). Nilamani Kar v. Raja 
Sati Prasad. 

(1926) 1926 Mad. 1017 (1018), Yaranan 

Anna pur namma v. Kantikappa Yen- 
ka mm a (Moral rules should not be 
introduced) . #-r , _ . _ , 

(1890) 12 All. 129 (141) ( F . B . ) , Bed- 

' knran Rai v. Gobind Nath (Practice 

of the Court cannot be used to 
nullify express enactment). 

(1881) 7 Cal. 127 (130, 132), Gureebullah 
v. Mohun Lai. 

(1891) 13 All. 432 (457), Matadin v. 

Kazim Hussain. 

(1918) 45 Ind. Cas. 519 (520): 1918 AH. 
(1918) 45^1 All. 393, Moha Ram v. 

(1924) fSTlIom. 241 (242 245) : .48 

(U24) J 241, Municipal Oorporwion, 

Bombay v. MoHandaine. 

(1922) 1922 Cal. 59 * j2> : 49 Ca«. 6-S2. 

(1912) ?5%a,K°W ' (498), Muthukumarz- 

‘ JKT‘ di. .V.n5i7,: 1918 Pun. 

(lJi ) jtarru v. Loch man . 

v * r/oi (534), Snri v. It fadula. 

(1904) 27 481 (487): 1019 

(1919) 49 ind. < 1; >. 

171 (182). Queen-Empress 

(1891) 13 ( Grum matical and natural 

meaning to be ^75 * *176) : 53 All. 

( 1931) 1||1 r J hviHh ' v. Narain Das 

<1031, (552)> " a,ar T - 

B hiker {Do. / • -on) . 52 Cal. 894, 

(1925) 1925 C»I. 84 j,j,!^ Chandra (Do ). 

Becharam v. ' f40 o) : 12 Lah. 

(1931> 658, In^re Jarnadar Munesh Ram. 

(18 08) Rat" 658. v. 

( Do. ) \ .. cn (51): 49 All. 240, 

(1927) v 5 Bhairon (Do.). 

136 (148), Queen-Empress 

(1894) 16 AJI. ; (Sometimes meaning of 
rfCraUa upon circum- 

stances). g5 (936 ) : 34 Bom. 

< 19101 698, nd ' fer nsir'a 

Bhaskar Man to be con- 


con 

888 , 


? A "nleSi import not to 

sks*- V.'." 

<1921> ffifeoV ( 200 ) 37 Bon,. 
( 19131 402, n 4 , mP^‘” , R T p / “^“ , 'l09 (1HI- 
(18a5> 


(1925) 

(1931) 

(1922) 

(1925) 

(1910) 

(1909) 


1925 Cal. 822 (829): 52 Cal. 
N a re ndra v . Sabarali. 


721, 


53 All- 
. Abbas 


612, 

Ali 


49 Cal. 682, 

52 Cal. 1, 
Secretary of 


(1921) 

(1911) 


(1933) 

(1924) 

(1932) 

(1924) 

(1913) 

( 1929) 
( 1926) 
(1926) 
(1904) 

(1928) 


v. 

est 

R. 


(1981) 
(1886) 
( 1920) 
( 1933) 
(1933) 


Empress . 

(Jr. P- 


(1933) 

(1933) 

(1933) 

(1929) 

[See ( 
(3) (1928) 
(1928) 
( 1921) 


1931 All. 294 (297) 

Radh Mohan Dutt • 

B is was . 

1922 Cal. 59 (66): 

Ram Sugar v. Alck. 

1925 Cal. 34 (41) ; 

Rogers Fruit <C- Co. v 
State. 

6 Ind. Cas. 101 (106) (All.), 

Rustam v. Emperor . 

4__Ind. Cas. 416 (417): 36 Cal. 
955, Jyothish Chandra v. Emperor 
(Custom cannot alter the plain 
words of the statute) . 

192 i Bom. 374 (374): 45 Bom. 

672, Emperor v. Fernandez (Do.> 
11 Ind Cas. 995 (995): 36 Bom. 
81, Municipal Commissioner 
Muthuradas ‘Exprcssio unius 
exclusio alterius’). 

1933 Sind 151 (154): 27 S. L. 

121 (F. B.), PaUlumzl Santdas 
Naraindas Dipchand (Do.). 

1924 Cal. 881 (882), Nan dial v. 

Jogendra (Fiction not to be intro 
“J^ed in interpreting statutes) . 

1932 Cal. 236 (-240): 59 Cal. 40, 
Pramotha v. Bhagwandass . 

1924 Cal. 1 (8): 51 Cal. 1 (F.B.), 
Government of Assam v. SahebuUa 
(Keasonable construction) . 

2 ° In £- Cas - 998 (1001): 37 Bom. 
666 Emperor v. Balkrishna Vaman 
Kulkarni. 

1929 Lah. 641 (643): 11 Lah. 55, 
1 hint) v . L mpe ror . 

]? 26 . Dali. 357 (359): 7 Lah. 348, 
flan Singh v. Emperor. 

1926 Bom. 57 (59); 50 Bom. 34, 
Oamadui v. Emperor. 

3i Cal 542 (549), Uwrx Singh v. 
Jadu Nan dan Singh (Common words 
5° *J v ® n popular meaning). 

19J8 Lah. 609 (624): 9 Lah. 701, 
Khangul v. Lakha Singh (Ordinary 
meaning to be given in the absence 
of technical definition in the Act) 
193! Nag. 177 (177): 27 N.L K. 
217, Rameshwar y. Emperor 

10 Bom .131 (145), Queen-Empress 

v. Itorabji. 

(19): 43 Mad. 709, 
Emperor . 

(324): 55 All. 468 
Swamp v. Joti. 

1933 Cal. 467 (468): 60 Cal. 379 
Maktan Lai Laha v. Nagendranath 
(technical language to be given 
technical meaning) . 

1933 Nag. 193 (199): 29 N L 

K ' ✓? 78 - Vil, toba Ohimnaji 

v. Govinda Vilhalrao. 

1933 Mad. 120 (122), Katani Rc.ddi 
Kami Reddy v. Srecramulxt Reddy 
M*d. 207 (210): 50 Mud. 

177, Mercantile Bank of India v 
Official Assignee of Madras 
1929 Cal. 822 (824), Emperor ▼. 
Mathews. (No rules of practice or 
procedure can override express 
language of statute) . 

1917) 37 Ind. Cas. 741 (747, 748)* 
1918 Mad. 1187: 40 Mad. 989! 

Aiyasamier v. Yenkatachala . 1 
1928 P. C. 16 (18): 55 Ind. Al.p. 

SL 6 k- 55 Cm*. 519 (P. C.). Abdul 
Rahim v. Abu nut l liorknt AH 

1928 P. C. 2 (4): 55 Ind. App. 
18 : 2 P*t. 221 (P.C.), Mt. Rama- 
nandi v. Mt . Knlawati. 

1921 Cal. 397 (399): 48 Cal. 556 


1920 Mad. 19 
•V uttduretifi n \ . 
1933 AH. 321 
(F. B . ), Ram 
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hardship 4 or the policy or the intention of the law 5 or the reference to, or analogy 
of, other enactments, 0 or the terms of the enactment being against general 
principles of law or equity 7 or that the giving effect to the words leads to absur- 


(F.B.), Nilmani v. Sati Prasad. 
(1930) 1930 Ornlh 148: 5 Luck. 552 

(F.B.), Bahadur Singh x. Ram 

Phal. 

(1921) 1921 Cal. 1 (7): 48 Cal. 388 

(S.B.), Satish Chandra v. Ram 

Doyal De . 

(4) ( 19 1 G ) 36 Ind. Cas. 179 (180, 182): 1917 

Cal. 841: 43 Cal. 95, Janardhan 

Kishore x. Sir Prasad. 

(1934) 1934 Bom. 74 (78), In re Lloyds 
Bank, Ltd. 

(1919) 47 Ind. Cas. 502 (505): 1919 Cal. 

819: 46 Cal. 199, Secretary of State 
v. Shit) Narain fTazra. 

(1917) 43 Tnd . Cas. 31 (38): 1919 Mad. 

972: 40 Mad. 1040 (F.B.), Mulla 
Yittil v. Kunhi Pathumma . 

7 Ind. Cas. 754 (757): 34 Mad. 
1, Santhalava v. Manjamsa. 

12 All. 129 (137, 138) (F.B.), 

Balkaran Rax v. Gobind Nath. 

1927 Cal. 474 (476), Fool Kumar 
Dasri v. Kliirod Chandra. 

19 Bid. Cas. 239 (240): 1913 

P. R. 79, Sayhar x. Nurahmad. 

9 Ind. Cas. 720 (721): 4 Sind 

L. R. 214, Emperor x. Batimati. 

13 Ind. Cas. 234 (235, 236): 5 
Sind L. R. 125, Mansoor v. Mino 
Sahebdin . 

24 All. 532 (537) (F.B.), Jamna 
Bibi v. Sheikh Jhan. 

14 Ind. Cas. 849 (861): 35 Mad 
247, Emperor v. Nilakanla. 

1922 Cal. 454 (456): 49 Cal. 721, 
Imperial Tobacco v. Secretary of 
State . 

35 Cal. 34 (55), Kripa Sindhu x. 
Annada . 

11 Ind. Cas. 995 (996): 36 Bom. 
81, Municipal Commissioner of Bom- 
bay v. Mathuradas . 

1932 All. 494 (498) (F.B.), 

KauJpati Kunuur v. Ram Burun 
Singh. 

49 Ind. Cas. 593 (599): 1919 

Pat. 84, Purshottam v. Chief Secre- 
tary. 

1933 Cal. 124 (126, 127): 60 

Cal. 571, NUratnam Gangidi x. 
Emperor. 

1924 Lah. 513 (514): 5 Lah. 147 
(F.B.), Lee x. Lee. 

30 Ind. Cns. 423 (424): 1916 

Mad 1: 38 Mad. 419, A&rfwZ Kadir 
v. Ahammad Shaiica. 

5 Bon. H. 0 R (0. C. J.) 55 
(58), In re dllancharji . 

1925 Bom. 505 (508), Emperor v. 
Thakurdas Motiram . 

Ind. Cas. 675 (677): 1916 Sind 

1 7 * 9 ®* !*• 126, Municipality 

of Karachi v. Md. Ali Essaji. J 

W -^ R o i (12): 11 Mo °* 

Ind. App. 7o : 2 Sar. 218 (P.C.), 

Appovier v. Ramasubba Aiyar. 

}L In £- 244 (249): 5 S.L.R. 

19 T °A 0lU n tram J- Hal ° Mariya. 

12 Ind- Cas. 646 (646, 647): 5 

iooo d -R • 54, Imperator x. Jaro. 
1933 Rang. 1 (2) : 10 Rang. 505, 

£aun* B a Thin v. Pannavmntha . 
Gyanada. <295)l ^idh^war v. 

PwA ! ; "n 283 <2 ,? 7): 12 L » h - 3 «. 

P as v • Emperor. 

1931 Lah. 87 (92): 12 Lah. 129, 
Commissioner of Income-tax x 


(1910) 
(1890) 
( 1927) 
(1913) 
(1910) 
(1912) 

(1902) 

(1912) 

(1922) 

(1908) 

(1911) 

(1932) 

(1919) 

(1933) 


<5) (1924) 
(1915) 

(1868) 

(1925) 

(1915) 


(1867) 

(1911) 

(1911) 

(1933) 

(1895) 

(1931) 

(1931) 


Mahomed Bay at. 

(1914) 1914 Lah. 8 (9): 1914 P. R. 16, 
Abdul Bar/ v. Emperor . 

(1865) 4 Suth. W. R. P. C. 109 (111): 
7 Moo. Ind. App. 72: 1 Sar. 598 
(P.C.), Nga Boong x. Queen- 
Emvrcss . 

(1932) 1932 Naer. 105 (106): 28 N. L. 

R. 98, Prayagrao x. Bctul District 
Council. 

(1924) 1924 Lah. 65 (67): 4 Lah. 367, 
Gobindas x. Roop Kishore. 

(1925) 1925 Lah. 436 (437), Nur Moha- 

mad v. Lalchand. 

(1910) 7 Ind. Cas. 186 (187, 188): 33 
All. 36, Emperor x. Ibrahim Khan. 
[See however (1899) 21 All. 391 (396, 

402, 403), Empress v. Bori (Lite- 
ral construction given place to 
intention of legislature — Case under 

S. 16 of Reformatory Schools Act, 
VIII of 1897).] 

(1927) 1927 Mad. 327 (328), Govinda- 

sami v. Pcrumal. 

(1922) 1922 Pat. 435 (436): 2 Pat. 94, 
Shcbalak Singh v. Camoruddin. 
(1933) 1933 Pesh. 69 (70), Government 
Advocate v. Fazul Rahim. 

(1916) 36 Ind. Cns. 749 (767): 1917 Cal. 

445: 44 Cal. 219, Trustees, etc. v. 
Chandra. 

(1932) 1932 All. 110 (110): 54 All. 1, Mt. 

Mammadi v. Emperor . 

(1933) 1933 Lah. 492 (493): 14 Lah. 

389, Mt. Surji v. Sheoram . 

(1933) 1933 Pesh. 3 (5), Public Prosecutor 
v. Shco Muquarrab. 

[See (1932) 1932 Sind 107 (110), Jethamal 
Parsaram v. Emperor (Policy of Go- 
vernment stated in a Government 
circular regarding Government pro- 
. » . secutions — Not to ho referred to).] 

(6) (1924) 1924 Cal. 405 (408): 51 Cal. 62, 

ChandmuU Kungoria v. Debichand. 
(1924) 1924 Cal. 881 (882), Nandi Ram v. 
Jopcndrachandra. 

(1925) 1925 Cnl . 116 (138), Protab Chan- 
dra Deo v. Jagadischandra Deo. 
(1887) 11 Bom. 727 (732), Khusbrobhai 
Nasarvan/i v. Bormazsha Phirozsha. 
(1933) 1933 All. 36 (40), Emperor v. Ib- 
rahim. 

[See also (1932) 1932 Cal. 753 (757), 

Jatendra Nath Ghose v. Chief Sec- 
retary to the Government of Ben- 
gal.] 

(7) (1923) 1923 P. C. 211 (216): 51 Cal. 

86: 1 Rang. 637: 50 Ind. App. 
283 (P.C.), Imperial Bank v. Rai 
Gyaw Thu <£• Co. ( Considerations of 
facility and practical importance are 
out of place) • 

(1900) 23 All. 152 (156, 157): 27 Ind. 
App. 209: 7 Sar. 788 (P. C.), 
Inder x . Bifi Bahadur. 

(1918) 46 Ind. Cas. 429 (431) (Cal.), 

. Dhananjoy v. Vpcndra Nath Deb. 
(1911) 8 Ind. Cas. 364 (365): 34 Mad. 

543, Velayutha Chetty v. Govindar 
swamy. 

(1917) 1917 Nag. 215: 42 Ind. Cas. 200 
(213) : 13 Nag. L. R. 130 (F. B.), 
Salu Ba% v - Ba i at Khan. 

(1912) 19 Ind. Cas. 838 (840): 6 Sind 
L. R. 250, Abdul IfaAiJ y, Mana m 
ger% Encumbered Estate. 

(1923) 1923 Lah. 529 (530), B adayatuXlah 
. v. Ghulam Md. Beg (Avoiding ano- 

maly is no proper ground) . 
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dity or inconvenience or injustice . 8 In this connection see the observations of 
Lord Brougham in Crawford v. Spooner?-* 

Tho Court s function in fact, is to say, not what the Legislature meant 
or ought to have meant but what it has said it meant . 9 It is always dangerous 
to paraphrase an enactment even if badly worded . 10 & 

Where, however, the language of the enactment is not itself precise or is 
ambiguous or of doubtful import or the question arises as to what extent changes 
in the pre-existing law have been effected by any particular amendment, recourse 
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( 1892) 
(1928) 
[But 


(P. 0.), 

Bishop of 


Sind L. R. 
v. Noor Md. 


(1931) 15“ 1 All. 277 (291): 53 All. 334, 
Xannu Mai v. Ram C hander 
( Equity) . 

(1907) 29 All. 085 (696, 699), Emperor v. 

Ganga Prasad (Indian Law clear — 
English maxim is not applicable to 
modify) . 

<8) (1921) 1921 P. C. 240 (242) 

Corporation of Victoria v 
Vancouver. 

1 Q. B. 290. Queen v. Judge of 
City of London Court. 

1928 Sind 1 (11) : 22 

157 (F. B.), Emperor 

see (1921) 1921 Cal 397 (399). 48 
Cal. 556 (F. B.), XU muni v. Soli 

Prasad. _ „ v 

And also (1928) 1928 Sim 149 (158) : 22 
Sind L. R- 349, Lmperor v . J land 
(Ordinary meaning to no modified to 
avoid absurdity, repugnance or in- 
consistency).] _ 

(1910) 32 All. 427 (440) (F. B.), Wallis 
Alikhan v. Parsliottam Naraxn. 
(1924) 1924 Lah. 65 (67) : 4 hah. 367, 
Bhajat Gobind v. Rup Kxshore . 
(1923) 1923 Lah. 655 (656): 4 Lah. 323, 
Piara Singh v. Mula Mai. 

(1923) 1923 Bom. 321 (351) •: 47 Bom. 

, 18 41-46T*3 Moo^'app 468 (483) : 1 

(1 931 ) % }j If f~tax 

V. Mahomed pfj*}-- . 33 A JI 

(1910) 7 Ind. Cas. 186 < J?Zi m 188) ' 

‘ ’ 36, Emperor v. J^raMm’ 

(1928) 1928 Bom. 69 (73), Omar 

(1925) mf horn . =05 (=08). Emperor v. 

Thalcordns. . 1914 Pun . Ke . 

(1914) lOULah.) ihiil /faf/ y Empe- 
ror. . 72 (103): 1 

(1857) 7 Mo ” 98 I (P c.L Noa Hoon t> y : 

|® r - supposed justice of a partl- 

Emprcss i »upp« * f con8 truction). 
cular cose is no ™* v . 1917 p» t . 

(1917) 49 Ind- ( y Emperor (Do.). 

27. Musst. h r 2/J) chhunna Mai 
(1931) 1981 Lah. • ' . Jncom e-tax. 

v. Commissioner 53 A] , 

(1931) Anand Prn^ v. **raln Pas (In- 
convenience). (513): 45 Mod. 

(1922) W 23 » v. Kmp.rnr 

(Do ) • «og (340), Emperor ▼. 
(1B8I) Uooraa'ohrilV ^"‘(Voa) . 37 Bora. 

' ie,3> loAZ' Ji/tfiSi, 1918 A), 

1 1918) 46 Ind. C*s. Emperor v. Ac- 

1°; >" «•* * no ” ,,d 


consideration) . 

(1932) 1932 Mad 612 (619): 55 Mad. 883, 
(Do* )° f MandaJ)a v - Jagannayakulu 

(1932) ^2 Mud. 369 (371): 55 Mad. 

i onnusivfitni Goundan v. Em- 
peror. ^ 

,190r,) «L C ?': nIZ (1102 >- 

[See (1893) 1893 Rat. On. Re. Cr. Caa. 

6o8, Empress v. Mahada. ] 

[See also 1933) 1933 Pat. 508 (512), Ab- 
dnol Aziz v. Emperor (Not being in 
conformity with public opinion is not 

’ b) cLZ°rd IA - 179 (187 )" *• 

,9) ,1900> Go, tenant ,755) ' Eurya v. 

(1924) 1924 CaK 881 (882). 

V. Jogcndrachandra (To read into 

?s Objectionable) 

(1924) 1 a 9 At} jH £ ■ 65 i 6 ^): 4 Lah. 367, 

Moqri ,Zai d A DaS V A Rup Ztehore. 

( 1 89o) 1895 App. Cas. 216, Brophy v. 

Attorney Gencrfd. y 9 

(1917) 37 Ind. Cas 525 (590): 1918 Mad. 
I-IO. 39 Mad. 1085, Besant v 

tehHahZl ( v Me f nin f of Government es- 
tablished by law m British India in 

Act I ot\ft 10 ) Indi *" i*rc*8 

279. Damodar Das v JhaooS^oh 

(Not permissible to read into statute 

words not there). 

(1910) 33 All. 36 (40), Emperor v. Ebro- 

(1912) 17 Ind. Cas. 536 (537)* 40 CaI 
356. Ganpat R„i v . Emperor ' 

(1932) 1932 Cal 753 (755), jfuZZa Nath 
Ghost v. The Chief Secretary 

<193,, iSIVi i£. 

M,,72) l ^orrof. C K - 358 < 883 " 

(1867) 8 Suth. W. R. P. c. 3 (12), Put- 

loor Ruhrem v. Shum Soonisa 
( 1 925 ) 1925 Cal. 822 (825): 52 721 

(r. It.), Narendra Chandra v. Sa- 

odrcu>% m 

(1916) 36 Ind. Cas. 749 (767): 1917 Cal 

c ” 219 ' -■ - 

(1693) 17 Bom. 573 (577, 578), Queen- 

y . Empress v. Krishna Vithal. 

(1897) 19 All. 390 (407), Queen-Empress 
v. Mnnnu. 

(1933) 1933 Cal. 322 (324): 00 Cal. 290 

B }J°l { Xumar Addy v. Corporation 
of Calcutta. 

(1933) 1933 Born. 91 (92). Ourrim BMoy 
Abdul Hussain ▼. Ahmed Alll Lak- 
manjl. 

(10) (1890) 18 Cal. 23 (30): 17 Ind. App. 

Xl 2: A 8 V r,6 ° < P C.) f Durga 
f houdh rani t. Jevahir. 
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Preamble, niay be had to extraneous considerations. 11 Thus the provisions of other statutes 
Note 5. which are in pari materia? 2 or the previous state of the law, 13 or the scope and 

intention of the Act 14 may be considered. 

Subject to the broad principles mentioned above, the following general 
rules of interpretation of statutes should also be borne in mind in construing 
the sections of the Code — 

(1) Where an Act is divided into sections and rules, the section must 
be taken to Jay down general principles and the rules as pro- 
viding the machinery or means of applying them. 15 


(id 


(1928) 1928 P. C. 16 (18): 55 Ind. App. 

96: 55 Cal. 519 (P. C.), Abdwr 
Rahim v. Abu Md. Barket Ali. 
(1925) 1925 Cal. 34 (41): 52 Cal. 1, 

Rogers Pratt Co. v. Secretary of 
State . 

(1924) 1924 Cal. 257 (272) (F. B.), 

Emperor v. Barendra Kumar. 
(1924) 1924 All. 328 (335. 336): 46 All. 

489 (F. B.), Mubarakh Ilussain v. 
Ahmad. 

(1922) 1922 Mad. 491 (492), Administra- 
tor-General, Madras v. V. V. 


Ramiah. 

(1899) 21 All. 391 (396, 403) (F.B.), 

Empress v. Uori. 

(1920) 58 Ind. Cas. 205 (211): 1920 

Bom. 121: 44 Bom. 986, TTargobind 
v. Bai Tlirbai (The Judge may infer 
that no change in the law is intend- 
ed unless the contrary inference is 
necessary to be drawn owing to ex- 
pediency or convenience) . 

[Cf. however (1923) 1923 Cal. 74 (77) 

Dinanath v. Sati Prasad where the 
contrary is held . ] 

(1904) 6 Bom. L. R. 131 (210): 27 Bom. 

189, Jehangir v. Secretary of State 
(Whore the language is doubtful, 
the practice of the Court and ad- 
ministrative convenience may be 
looked to) . 

(1920) 1920 P.C. 181 (184, 185) (P.C.), 
Quebec Railway v. Vandry. 

(1930) 1930 Lah. 781 (786): 12 Lah. 26, 
Des Raj v. Emperor (Two possible 
constructions — What is most bene- 
ficial to subject to be preferred) . 

(1930) 1930 All. 265 (267): 52 All. 568, 
Emperor v. Himan Chat Singh 
(Language doubtful — Construction 
most beneficial to subject or prevent- 
ing abuse of process of Court must 
be put) . 

[See (1917) 37 Ind. Cas. 741 (747, 748): 

1918 Mad. 1187: 40 Mad. 989, 
Aiyasamier v. Yenkatachala (Con- 
struction modifying meaning of 
words and structure of sentences 
may be adopted to avoid manifest 
absurdity, hardship or injustice) . 

(1894) 16 All. 136 (148), Queen-Empress 
v. Gangaram (Circumstances with 
reference to which words of statute 
were used considered in aid of con- 
struction) . 

(1888) 11 Mad. 253 (256), Jennings v. 

The President, Municipal Commis- 
sion, Madras (Manifest inaccuracy 
in language must be eliminated) . 

(1927) 1927 Bom. 278 (300): 51 Bom. 

516, Ilakimbai v. Framroz. 

(12) (1899) 22 Mad. 494 (502), Assan v. 

Pathumma. 

(1925) 1925 Pat. 1 (8) : 3 Pat. 371, Bal- 
mukand v. Basant Kumxari le.g., 
the Limitation Act) . 

(1931) 1931 Pat. 241 (246) : 10 Pat. 670 
(F.B.), Tribeni Prasad v. Ramas- 


(1910) 

(1932) 

(13) (1928) 

(1924) 

(1924) 

(1921) 

(1884) 

(14) (1924) 
(1914) 

(1918) 

(1914) 

(1899) 

(1907) 


(1918) 

(1931) 

(1918) 

(1892) 

(1907) 

(1933) 


(1933) 

(1933) 

(15) (1917) 

(1913) 


ray Prasad (Do. per Jwala Prasad). 

7 Ind. Cas. 196 (198): 32 All. 
351: 37 Ind. App. 124: 13 Oudh 
Cas. 165 (P.C.), Sheoraj Kunwar 
v. Hari Ear Baksh Singh. 

1932 Oudh 210 (216): 7 Luck. 

601, Md. Baqar v. Md. Qasim. 

1928 P. C. 16 (18): 55 Ind. App. 
96: 55 Cal. 519 (P.C.), Abdur 
Rahim v. Abu Md. Barkat Ali. 

1924 Cal. 257 (272) (F.B.), 

Emperor v. Barendra. Kumar. 

1924 All. 328 (335): 46 All. 489 
(F. B.), Mubarak Hussain v. 
Ahmad . 

1921 Cal. 397 (399): 48 Cal. 556 
(F.B.), Nilamani Ear v. Raja Sati 
Prasad . 

10 Cal. 166 (184, 192, 193) (F.B.), 
Mothora Kant v. India General 
Steam Co. 

1924 All. 328 (336): 46 All. 489 
(F.B.), Mubarak Husain v. Ahmad. 
23 Ind. Cas. 689 (693): 1914 

L. B. 15: 7 L. B. R. 306, Scena 

M. Haniff <& Co. v. Liptons, Ltd. 

44 Ind. Cas. 94 (103): 1918 Pat. 
398 (F.B.), Janaki Singh v. Jagan- 
nath. 

25 Ind. Cas. 594 (595), Gulam 
Sarvar v. Md. Ambar Ali Khan. 
21 All. 391 (396, 397), Empress v. 
Hori. 

31 Bom. 480 (488, 491), Emperor 
v. Atmaram Govind (Sweeping 
words — Bombay Police Act — 
Policy and scheme of Act consider- 
ed) . 

43 Ind. Cas. 423 (427): 1918 

Pat. 179, Ghinua v. King-Emperor. 
1931 All. 162 (175): 53 All. 239, 
Anand Prakash v. Narain Das-Dori 
Lai. 

45 Ind. Cas. 519 (520): 1918 All. 
168: 40 All. 393, Emperor v. Maha 
Ram. 

16 Bom. 580 (583), Queen-Empress- 
v. Abdul Rahiman. 

31 Bom. 611 (627), Emperor v. 
Jeevanji. 

1933 Cal. 358 (360): 60 Cal. 820, 
Soleman Bibi v. East Indian Rail- 
way (Popular meaning of words 
modified to advance remedy provid- 
ed). 

1933 Bom. 272 (274):. 57 Bom. 

377, Shidramappa Nilappa TJjalambe 
v. Nilava Ban Chan Basappa. 

1933 Nag. 193 (197): 29 Nag. 

L. R. 278 (F.B.), Vithoba Chim • 
naji v. Govinda Rao Yithal Rao 
Potdar. 

1917 Cal. 657 (658): 43 Cal. 148, 
Manimohan v. Ramratan (Section 
creates jurisdiction, rules indicate- 
mode) . 

20 Ind. Cas. 39 (40) : 41 Cal. 108, 
N abinchandra Tripoli v. Prankrishna? 
Dey (Rules restrict sections) . 
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(2) Where two constructions are possible a section should be construed 
so as to harmonise with the other provisions and so as to avoid 
inconsistency of meaning" or the making of a word, clause or 
sentence either superfluous or insignificant. 17 In other words 
the statute should be examined as a self-contained unify the 
different sections being considered simultaneously in ’view 
of each other. 18 It follows from this that where two remedies 


(1917) 41 Ind. Cas. 598 (600): 1917 

Cal. 44 : 44 Cal. 929 (F.B.), 

Ghuznavi v. Allahabad Bank (View 
that rules restrict. sections is dis- 
sented from at 41 Ind. Cas. 602 by 
Mookerjee, J. ) . 

< 16) (1928) 1928 Lah . 609 (613, 614): 9 Lah. 

701 (F.B.), Khangvl v. Lakha 

Singh . 

(1886) 8 All. 354 (361) (F.B.), Ajudia 

P ra.sad v . B almukund . 

(1928) 1928 Sind 149 (159): 22 S.L.R. 

349 (F.B.), Emperor v. Jiand. 
(1924) 1924 Bom. 219 (225, 226): 48 

Bom. 214 (F.B.), Ganpat Chandra 
Bhan v. TvJshi. 

(1925) 1925 Lah. 415 (416): 6 Lah. 276, 
Wadhwamal v. Karim Baksh. 

(1927) 1927 Sind 173 (173), Md. Abdul 
Majid v. Emperor. 

(1927) 1927 All. 346 (348), Debi Sahai 
v. Daulat. 

(1909) 1 Ind. Cas. 447 (449): 36 Cal. 

115, Karwna TJraon v. Baraik 

(1914) 22 Ind. Cas. 756 (758): 1914 Mad. 

258: 37 Mad. 119, Kambam Balt v. 

(1913) foTnd^'Cas. 347 (347): 16 Oudh 
Cas. 5, Bar.chvJ.al v. Raja Rt j™- . 
/■iqi o Oudh L. Jour. 614 (619), 

Wasiali v. Jang Bahadur Singh. 
MQ 141 23 Tnd. Cas. 935 (937): 1914 

1914 Oudh 199: 17 Oudh Cas. 99, Prius 

nQ9R , Tq 28 ^Lah I/ 325 (329): 9 Lah. 649, 
(1928> DM Stngh v. Gurudwar Sri Akal 
Takht (Anomaly to be »™ ded 

(191?) Mad Ind l 210? 8 39 M^ad. 1085,' Besant 

<”*> <ss 

° constructions — Common 

< 1932) QiHbala Dasi v. Madar Gazl. 

(1913) 1913 A. C. 107 (126). YacHer v. 

London, etc. ^ 2J6) . 1917 

(1916) M ft ff n<1 958 - 40 Mad. 529, Sankara 
^cnkntarainfim v. Varadarafa dppa 

v Cas 519 (520): 1918 All. 

(1918) 108 * 40 A». 393, Emperor v. 

Mata Ram. . o60) . 37 Mnd. 119. 

< 1814 > 

(1933) i??f t - 

Official Assign of _ n Rang . 182, 
(1933) v. Maymyo Muni- 
cipal <7orporat(o n - oin 2l3 (2 14), 

[See also (1934) 1 Bastiao Andrades 
1 Emperor two possible con- 

( Wording ®p«n which app ears to be 
Btru cti on TJ at J* a J.“ n \ d be taken. 1 
real object of 8 oi (802): 

(17) (1909) 4 lnd j 0 ££ m v. Soma (Pr«l<.« 

case's relied on). 


(1917) 

(1925) 

(1926) 

(1914) 


(1891) 

(1911) 

(1896) 
( 1932) 
(1914) 
(18) (1914) 

(1896) 

(1909) 

(1911) 

(1911) 

(1915) 

(1920) 

(1916) 

(1928) 

(1932) 

(1920) 

(1932) 

(1931) 

(1897) 

(1928) 

(1932) 

(1929) 

(1913) 


(1933) 


(1918) 


( 1983 ) 


i? 1 Int J-. C . as - 81 1 (813): 1918 Mad. 
9^.1 Srtmuo.sa Ranga Rao v. Raja 
°f Karvctna(/ar . * 

}f?p 9 a, * R * j 3 >j_ 52 Cni 275 

Maj^ddi a K<inta V ‘ Shaifc 

Bandar. ^ ^ *• 

, 191 < 191) ’ Bar Narain 
v. Ram) 1 (Wider meaning given to 
\\ords when restricted meaning re- 
sults in surplusage). S T& 

v. Pohpi 171 (181 ^* Queen-Empress 

V 8 mr'chi** (365) * Qu^-Empress 

19 50 °BnnW 6Z < 6 *’ 65): 7 
•,7 Bankcg v. Abdul. 

* R™ii. 181 <191 >- B " »<■«*«» 

I 3 n Tm !'c £ 89 (693): 1914 

^ * 

v 3 rLAIV. 742) ‘ *** 

V. 7i^ C ‘Ih. 280 (281 >. Emperor 

* 2 Tn d- Cas. 364 (368)- 7 N T T? 

12)n'I“^r d 8?7 735^^^ 

130, Mahadeo v. Naao JN - L, ‘ R * 

1814 

Daulat Rai y. Wazir Ohand' 20, 
1920 P C. 181 ( 184, I8?WP C) 
Q^be* Railway v. Vandry . * C) ’ 

Cal 13fi? a ^n 05 , (312 ’ 3 ^ 3 >- 1910 
^ai . l«J6 : 43 Cal. 790 >.«, 

mohan v. Ram Kumar ' 

1928 All. 207 (210): 50 All. 625 
Emperor v. Shera. ° 25 ’ 

1932 Bom. 427 (428): 50 Bom 

264, Emperor v. Munshi 

l Kina F 428 <429 >' Tewari 

v. Kxng-Emperor. 

°»V dl i 152 (153) (F.B ) 

BedarNath v. Peary Lid Gupta'*' 

in 3I re Ij xJJ,tim 78,: 12 L “ h ’ 6 ' 35 - 

l 9 vLJ™ <407) - ^n-Bmpree. 

1928 Lah. 009 (014): 9 Lah 298 

Mad' 

?«2b (2JS) £ ’ 

19 7 Ind a/ °r U9< H iu { V * Emperor. 

23 1 Jfnltnn s 387 (890): 37 Bom. 

( T It,,* R *y a * h ?rv T. Dasacharya 

* £i_ Act not sn P«rsedlng earlier 
Act Two enactments to )m ...j 
together). » to ba xaad 

oqq 3 283 (288, 284): 60 Cal. 

Uhandra /aJ «< *• Bal ■ 

21 Ind. Cas. 602 (508) (Cal 1 Tn 
J* (AH seetlona of rvpeatadlj 

amended Act to be considered l ^ 

jS5^b«. 
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or two procedures are provided for, one must not be taken as 
operating in derogation of the other. 30 

Everything is to be taken as permissible unless there is some pro- 
hibition against it.- 0 In the case of consolidating statutes the 
statute itself must be consulted in order to find the authority 
for the prohibition. 21 


(4) Where the statute is not clear, a reasonable construction should 
be adopted. 22 A construction which leads to an absurd result 23 
or produces injustice 2 * or defeats the object of the Act itself 25 
should, if possible, be avoided. 


(1933) 

(1933) 

(1933) 

(1887) 

(1931) 
'19) (1886) 
(1876) 
(1922) 

(1926) 


(1927) 

(20) (1889) 
(1925) 
(1882) 

(1907) 


( 21 ) 

( 22 ) 


(1919) 52 Ind. Cas. 193: 1919 Pat. 350. 

Lalji Tewari v. King-Emperor . 
(1932) 1932 P. C. 168 (171): 56 Bom. 

313: 59 Ind. App. 258 (P.C.), 

Vacuum Oil Company v. Secretary) 
of State. 

1933 CnI. 283 (283. 284): GO Cal. 
289, Aghorc Chandra Jalui v. Rui 
Nandini Debi. 

1933 All. 230 (230): 55 All. 241, 
Pandit Madho Prosad Vyas v. Madho 
Prasad. 

1933 Cal. 443 (445): 60 Cal. 1008. 
Bankim Chandra Dutt v. Khagendra 
Nath Ganguli. 

33 7 (658), Queen-E m press 

v. Sitaratn (Saving clause cannot 
extend meaning of the section). 

i?M 3 A 11 - 49 < 50 > : 53 All. 233, 

Stub Charon v. Emperor. 

® All. 354 (361), Ajudhia Prasad 
v. Balmukund. 

25 Suth W. R. 304 (305), Rung 
Lai v. Tokhun Misser. 

1922 P. C. 17 (19): 44 All. 185: 

Ind- App. 60: 25 Oudh Cas. 8 
5 3 - p • ) * Md. Sher v. Swami Dayall. 

1926 Nag. 491 (492), Pundlik v. 
Bhagwant Rao (Procedural law, 
e.g., Evidence Act, S. 115, cannot 
override substantive law such, as 
Contract Act, S. 11). 

1927 Mad. 602 (602): 50 Mad. 

845, Public Prosecutor v. Ranga- 
nayakalu. 

11 All. 267 (287) (F.B.), Md. 

Sulaiiman v. Md. Tarkhan. 

1925 Mad. 42 (44): 48 Mad. 494, 
Suryaprakasam v. Muniswami. 

5 All. 163 (172) (F.B.), Narsing- 
das v. Mangal (Followed in (1910) 

5 Ind. Cas. 532 (534): 37 Cal. 399, 
Chhayunnessa v. Basikar Rahman). 
31 Bom. 438 (444), Emperor v. 

Femad (Authoritv to delegate im- 
plies authority to act oneself). 

19 Ind. Cas. 204 (206): 37 Bom. 
402, Emperor v. Jaffer (Do.). 

11 All. 267 (287, 288) (F.B.), 

Md. Sulaiman v. Md. Tarkhan. 
1921 P. C. 240 (242) (P.C.), 

Corporation v. Bishop. 

3:933 ^al. 280 (282), Jogendra 

Chandra Roy v. Superintendent of 
the Dum Dum Special Jail. 

44 In< *- 770 (789): 1919 Cal. 

v kt 5 7» Cal ; 343 (F-B.), Manilal 
v . The Trustees for the Improve- 
ment of Calcutta. 

1927 All. 50 (51) : 49 All. 240, 
Emperor v. Bhairon. 

3928 B n t d 1 (3): 20 S ‘ L * R - 

34 (F.B.), Emperor y. Nabu. 

(21 °P 50 AH 625 
(F.B.), Emperor y. Shera. 


(1913) 

(1889) 

(1921) 

(1983) 

(1918) 


(1927) 

(1926) 

( 1928 ) 


(23) (1928) 


(1928) 

(1926) 

(1893) 


(1888) 10 All. 223 (234) (F.B.), Md. 

flusain v. Ghushalo . 

(1881) 7 Cal. 127 (130, 132), Bureebullab 
S i rka r v . M oh anlal . 

(1931) 1931 Lah. 353 (359): 12 Lah. 

604, Ku/ndan Lai v. Emperor . 

1928 Mad. 571 (577), Moliideen 

Pichai v. Tinnevelly Mills Co. 
(1928) 1928 Mad. 746 (765), Subramania 
Iyer v. Swaminatha Ghctty . 

(1921) 1921 Cal. 397 (399): 48 Cal. 556 
(F.B.), NUamani Kar v. Sati Pra- 
sad (Case-law relied on) . 

1928 Sind 149 (158): 22 S. L. 
R. 349 (F. B.), Emperor v. Jiand. 
1926 Sind 81 (83), Dost Md. v. 
Mohandas . 

17 Bom. 573 (579), Queen-Empress 
v. Balk risk na Vithal (Public poliev 
and intention of legislature consi- 
dered) . 

1926 All. 617 (622) (F. B.), Ram 
Saha% v. Dcb\ Dm. 

46 Ind. Cas. 977 (982): 1918 Pat. 
103, Sheo Nandan v. Emperor. 

14 Mad. 342 (362) <F. B.), Queen- 
Empress v. Fischer. 

10 !nd. Cas. 787 (789) (Rang.), 
Md. Jewa v. TTi/son . 

17 Ind. Cas. 370 (370): 8 N. L. 
R- 147, Madho v. JJmrao. 

4 Ind. Cas. 145 (154): 12 Oudh 

9?- s 'tJ* 23, Debi Prasad v. Amir 
Ah Khan. 

Cas. 119 (122), Caledonian Ry. 

Co. y. V. N. B. Ry. Co. 

1925 Sind 90 (93): 17 S. L. R. 
273, Hyderabad Municipality v 
Kazi Fakruddin. 

1926 All. 617 (622) (F. B ) 

Ramsahai v. Dcbi Din J 
1926 Cal. 927 (934): 53 Cal. 492, 
Ramchunder v. Goxuri Nath 

18 Bora. 636 (657), Altar Cauffman 
v. Government of Bombay. 

(136) ’ President ’ etc ‘ 

1932 210 (211) : 7 Luck. 601, 
Md Bquar y. Md. Quasim. 

lo3 (F (9 £ 2): 1918 Pat - 

xua (* . b.), Sheo Narayan Prasad 

y. Emperor. 

5 AU. 226 (229), In re Din Uuham- 
mad . 

i 5 Am Ind 00(5 C «f- 511 (512): 1918 

CrZfotd 1 42 B ° m - 40 °- Ifl » 

KhL 609 < 8 ? 5 > : 9 L “ h - 701 , 
Khan Ghal y. Lakkan Singh (Sta- 
tute cannot be circumvented by es- 
toppel) . 

1933 Sind m (154) : 27 S. L. 

Jr 21 Santdas 

v. Naratn Das Dipchand (Words 


(24) (1926) 
(1919) 

(25) (1891) 
(1911) 
(1912) 
(1909) 


6 App 

(1925) 

(1926) 

(1926) 

(1894) 

(1881) 

(1932) 

(1918) 

(1883) 

(1918) 

(1928) 
(1933) 
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(5) 


(«) 


Words operating in derogation of the rights of the subject should 
be strictly construed. 26 


(26) (1928) 


(1934) 


(1886) 

(1887) 

(1890) 

(1918) 

(1920) 

(1921) 


ably to him) . 

rScc a'so (1935) 1935 All. 121 (123) 

(Jtft/rt Dnyal y. Emperor (In case of 
tlonbt as to interpretation, benefit of 
doubt must go to accused) 1 
(27) (1886) 8 All. 354 (360, 361) (F B ) 

Pr £ snd v- Bahnukund. ' ’ 

( 1868 ) Suh. W. R. 402 (406), Burro 

<jhv ruler \ . Shoorodhoiice . 

(1917) 38 Ind Cas. 964 (966) 1915 Pat. 

133, Mamkram v. Emperor (Defi- 
mtion clauses when to be used). 

fraf? So., 412 <417 >' E ^ror V. 
}««“■ «-■* *~ 
bo 2 4 .“ 

J nJ - Cas - 515 (517): 43 Pr 


(1911) 
(1893) 
(28) (1921) 


(1916) 


(1916) 

(1921) 

(1924) 

(1924) 

(1925) 

(1925) 

(1925) 

(1928) 

(1927) 

(1927) 

(1918) 

(1932) 

(1925) 


General words must be given the broadest possible effect unless 
there is some specific reason to the contrary. 27 

(7) A general provision must yield to a special provision providing 
for particular cases. 28 But such special provision must be 
applied only to those cases to which it is confined by the 
Legislature . 20 

(S) Where there are general words following particular and specific 
words in a section, the general words must be confined to things 
of the same kind ( ejusdem generis ) as those specified. 30 The 

nullifying statute — Court can ig- 
nore) . _ 

1928 Rang. 87 (94): 5 Rang. 722, 

Suralee Bazaar Co., Ltd. v. Ran- 
goon Municipality. 

1934 Lah. 264 (267), Deo Raj y. 

Emperor (Penal statutes like the 
Press Act must be construed strictly 
and in favour of the subject) . 

8 All. 354 (361) (F. B.), Ajudia 
Prasad v. Balmukund. 

14 Cal. 67 (75. 76, 87) (F. B.) 

Fahrumidannissa v. Secretary of 

14° Bom. 331 (352), Queen Empress 
v. Char, an Daya Ram .(Law must 
not bo Btrnined aerainst individuals). 

46 Ind. Ca3 . 323 (324) : 1918 U. 

B. 3: 3 U. B. R. 79, Mauny Tha 

59 Ind P Cas. 960 ( T ° T 60 ’ R 96 p ° ^lV 

Burma OU Co 1 v Baijnaih *f»A . ’ 

?9 lTd Cas 823 (827): 1920 L. 

R 79- 10 L. B. R. 203, Rangoon 
Municipality v. Th* Burma Ry . 

Pas 581 (584): 1916 Lah. 

1916 Pun. Re. 4 8, Dalipa v 
Sura, Knar (Provision^ in^bnr of 
suit such as S. 1L C (422) . 1917 

Mad 689 ° Lakshmipathaya v. Ram* 

Jy j aa, 7 ” /plea of res judicata). 

192 1*P- C 224 (227), Common- 

T£2i th B V om H ¥e C l d ’(272>, Nader.haw 
V. Shirin Bai- g. The Zamin- 

1924 Bah; %)*\„ Kalan v. Suba. 

fSR Bom! 458^(462). AH UA. r. 

Bombay MunMpalW. p t 0han . 

1925 Cal. lie Deo. 

% a A v : i «• ** *• 

*'*?**%&” rSZMW'i 

SSEXJ** suctrt, rover OommU- 
sion . (308, 810): 5 

kanV 4 8 e n 3 e ; Uan,..U v. Jamal 

SSM.'Im ( 600 ), BMtavar 

V. Balwant. . v. Emperor. 

35 All. 24 (2 ), ( 599 ); 66 Mad. 

1982 Mad. 693 nharathi*v,ami 

*gJl'TS a ^~ n ,or n - *■ 

Emperor v. Boren th0 benefit « 
tntory enac^enU * trtt#d favour- 
• person mnat do 


(1916) 

(1921 ) 
(1922) 
( 1924) 
(1925) 
(1926) 
(1928) 
( 1928) 
(1915) 

(1916) 

(1910) 
( 1933) 

(1933) 

(1928) 

(1929) 

(29) (1920) 
(1915) 

(1916) 

(30) (1928) 


1917 Cal - 

S^i,,T (282 >' ««• v. 

1924 C „1 668 (676): "si Cal? 504 . 

7 rob hat ehandra v. Emperor 

1925 All. 230 (232): 47 AH. 268, 

fooA m T\ V of‘ r,£r Bmpcror . 

1926 Lah. 88 (89): 7 Lah. 84, 

Kan nun v. htng-Empcror. 

1928 All. 536 (537), TTo/c/m 7?<m 
v. A a/17. 

]?a 8 i?° n ir- 249 <251): 6 Rang. 
474, Ko Maung Oyi v. Dau> Tolc 

28 Ind . Cas. 463 (468): 42 Cal 
85: 1915 Cal. 681. J/«dra, 
Navigation Co. Ltd. v. Shalimar 

29 Ind. Cas. 331 (333): 1916 M^d’ 

39 Mad- bTQ, Kriehnamachari 

v. Shaw Wallace tC Co. 

8 Jnd Cas H58 (1159): 1910 Pun. 
Ite. 103, Davies v. Brocfc 

1933 All. 241 (243, 244): 55 All 

432 <F. B ) 7 n the matter 0/ in 
Advocate of Banares . 

1988 Cal. 124 (196): 60 Cal. 571, 
NUraUtn Ganguli v. Emperor. 

1928 Lab . G09 (613, 614): 9 Lah 

70 n y F - B ->. Ahan O/kut v. iSSi 

?? 29 N ?K- 17 (21): 24 N. L. R. 
Gala t. Emperor . 

1920 L. B. 86 (86) (Rang.), £ m . 
prror v. Pyn Zin. 

SI- 1 ??*. Ca8 532 (534); 38 Mad. 
738, Raja of Venkatagiri ▼ . Jayamppa 
Appayya Reddy. 

35 Ind. Cas. 418 (421): 89 Mad. 
981: 1917 Mad. 951, Narha ▼ . 

Amnuini. 

J 9 "*- S\ 16 (18): 56 Ind - App. 

96: 55 Cal. 519 (P. C.). Abdur 
RaJiim r. Abu Md. Bar hat All. 
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applicability of this rule, however, will not arise if the class of 
cases intended to be provided for by the section is clear from the 
language of the section. 31 

(9) The Legislature is presumed to know the construction put by 
superior Courts on particular sections or statutes; 32 and there- 
fore, where a section which has received judicial interpretation 
is re-enacted, such re-enactment is a recognition of that construc- 
tion by the Legislature. 32a So also where words, judicially 
interpreted, are taken from an earlier enactment into a later 
one in pari materia with it 32b or, where a particular judicial 
interpretation of a term is left untouched by an amendment, 
such judicial interpretation is deemed to have been accepted by 
the Legislature. 32-0 

(10) Provisions ousting the jurisdiction of Courts 33 and those con- 


[But. see (1925) 1925 Cal. 116 (135), Pra- 
tapehendra v. Jagdish Chandra 
( Prima facie to be taken in general 
sense) . ] 

(1919) 51 Ind. Cns. 15 (18): 1919 Pat. 

541 (Pat.), Kalicharan v. Kesho 
Prasad. 

(1888) 10 All. 150 (153, 155) (F. B.), 
Queen-Empress v. Imam Ali (The 
word ‘object’ in S. 295, I. P. C. 
held not to include animate objects) . 
(1918) 46 Ind. Cas. 265 (267): 41 Mad. 

701: 1919 Mad. 1071, Eannusuami 
v. Jagathambal. 

(1910) 6 Ind. Cas. 313 (317-319): 34 Mad. 

29, In re Second Grade Pleader. 
(1907) 31 Bom. 523 (525), Emperor v. 

Pascal . 

(1910) 7 Ind. Cas. 963 (964): 35 Bom. 
63, Emperor v. Mulshankar. 

(31) (1920) 52 Ind. Cas. 345 (346): 43 Mad. 

65 (F. B.), Hallingal Moosa v. 
Secretary of State. 

(1908) 2 K. B. 385 (401), Tillmans v. 

Kmtford. 

(1910) 6 Ind. Cas. 313 (319): 34 Mad. 

29, In re Second Grade Pleader. 
(1900) 27 Cal. 1023 (1029), Re Poonxa 
Chandra Pal. 

[See (1934) 1934 Bom. 212 (213), Emperor 
v. Jaffar Cassum ilfoosa.] 

(32) (1909) 1 Ind. Cas. 168 (173): 36 Cal. 

543, Jogcndra v. Surjan. 

(1925) 1925 Cal. 329 (331): 52 Cal. 463, 
Bahadur MulHa v. Ismail. 

(1923) 1923 Cal. 507 (511), Md. Maza- 
harul v. Md. Azimuddin. 

(1884) 6 All. 509 (518), Queen Empress 
y. Babu Lai. 

[See (1926) 1926 Mad. 906 (908): 49 
Mad. 728, Thiruvengada Mudali v. 
Thripurasundari Ammal (Earlier 
case law may throw light in ca3e of 
rival construction but cannot be al- 
lowed to add to the statute) . 1 
(32-a) (1927) 1927 All. 369 (370) (F. B ), 

Manohar v. Sheo Saran. 

(1929) 1929 All. 625 (630), Eayastha Co. 
v. Sita Ram. 

(1915) 30 Ind. Cas. 420 (421): 43 Cal. 
103: 1915 Cal. 339, Nagendra Mo- 
han v. Pyari Mohan. 

(1923) 1923 Cal. 507 (511), Md. Nazahrvl 
v. Md. Azimaddin Bhinnya. 

(1909) 1 Ind. Cas. 168 (178): 36 Cal. 


543, Jogendra Chandra v. Sliyam. 
(1910) 5 Ind. Cas. 457 (462) (Bom.), 

N and Lai v. Bank of Bombay . 
(1910) 8 Ind. Cas. 1061 (1064): 38 Cal. 

188, Radha Prasad v. Ram Narain 
Dasi. 

(1933) 1933 Sind 179 (181, 182): 27 S. 
L. R. 230, Wadhumal v. MalliJc 
Noor Ahmad. 

(32-b) (1931) 1931 Cal. 560 (562, 563): 58 Cal. 

761, In re Sarah. 

(32-c) (1931) 1931 Pat. 1 (3), Hamandan Roy 

v. Bali Ram Prasad. 

(1898) 22 Bom. 235 (237), Queen Empress 
v. Nagla Eala. 

(33) (1928) 1928 Pat. 615 (626): 8 Pat. 122 

v ‘ L(d H'lmani Nath. 
(1913) 19 Ind. Cas. 68 (75) (Mad.), 

,. nio , Muthammal v. Secretary of State. 
(1918) 45 Ind. Cas. 654 (655) (Nag.): 

Mnoo , N . a £- 2 - 5, Kama v * Bha i an Lal - 

(1928) 1928 All. 511 (513), Bhagwati 

Prasad v. Harihar Prasad. 

(1926) 1926 Nag. 212 (214), Ganesh Das 
v. Martial. 

(1912) 8 Nag. L. R. 107 (112), G. I. P. 

rJ/'-r • v ■ Amraoti Municipality. 
(1919) 50 Ind. Cas. 454 (455): 1919 Pat. 

...... lb -r S \ aib Z Prasad v. Golam Manjhi. 

(1913) T 5 d ‘ Cas - 759 (763): 9 N.L.R. 

& an P*t v. Trimbak. 

(1905) 29 Bom. 480 (490), Balwant v. 

Secretary of State. 

(1867) 8 Suth. W. R. 428 (436) (F.B.), 

Prosonno Coomar v. Eoylash Chun- 
der. 

(1927) 1927 Sind 173 (175), Md. Abdul 
... __ N Majid v. Emperor. 

( 875) 1 Bom. 531 (533), Gurushidgavda 
...... f™, v - Rudragavdati. 

(1889) 4 Bom. 624 (628), Tulsidas Dhun- 
,ee v ‘ rxrbasapa. 

(1888) 10 All. 396 (398), Nagar Mol v. 
Alt Ahmad . 

(1933) 1933 Pat. 52 (56), Digambar Singh 
v- Lungra Manfi. 

(1932) 1932 Mad. 724 (729): 56 Mad. 

134, Ramakrishnayya v. Venkata- 
ranga Rao . 

[See (1932) 1932 Sind 166 (168): 26 

✓k •?* Rrnperor v. Mulchand 

Ohayttram. 

See (1931) 1931 Mad. 801 (803): 54 Mad. 

101 1, yythUinga v. Temple Com- 
mittee, etc.] 
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feiring jurisdiction on special bodies persons or Courts 84 
should be strictly construed. 

(11) 1)1 the absence of any context indicating a contrary intention, the 

Legislature must be taken to attach the same meaning to the 
same words used in different parts of the statute 35 or in 
the subsequent statutes in a similar connection. 36 

(12) All the rules of law are founded on the assumption that the con- 

stituted tribunals are fairly competent and have power to carry 
out the provisions of the Acts. 37 They should therefore be con- 
strued so as to further and not so as to restrict the purpose of the 
Act. 38 

(13) Where a statute creates a right and provides a remedy, that 

remedy and no other is available. 39 This rule, however,’ does 


< 34 ) (1909) 


(1912) 

(1923) 

(1906) 

(1931) 

(1912) 

<35) (1911) 
(1926) 

(1909) 

(1910) 

(1914) 

(1910) 

(1931) 

(1928) 
(1908) 
(1881) 
• (1881) 
(1913) 


( 36 ) 


(1908) 

(1919) 

(1920) 

(1910) 

(1928) 

( 1982 ) 

Or. P 


6 Ind. Cas. 857 (857): 3 S. L. R. 
221, Sanday Patrick <£ Co. v. Shival 
Das (Provisions conferring jurisdic- 
tion on arbitrators) . 

17 Ind. Cas. 342 (343) (Mad.), 

Official Assignee v. Ramasuami. 
1923 Rang. 238 (239), Ohan Pyu 
v. Chan Ohor Rhine. 

28 All. 554 (560), Sally Ram v. 
Jfarnji . 

1931 Nag. 48 (50), Eayal v. 

Bhonda. „ 

16 Ind. Cas. 449 (452): 8 N.L.R. 
107, G. /. P K'j. Co. v. Amraoti 
Municipality . 

11 Ind. Cas. 614 (614): 35 Bom. 
401, Baba Ycshvjanl, In re. 

1926 Bom. 497 (500): 50 Bom. 

566 (F.B.), Harkison Das v. Bui 

3 >/l Ind.' Cas. 750 (751): 33 Bom. 
452, Bhimacharya v. Ramac.harya . 

5 Ind. Cas. 010 (610): 34 Bora. 
239, Secretary of State v. Lai Das. 
23 Ind. Cas. 238 (240): 10 N. 
L. R. 28: 1914 Nag. 58, Kekra v. 

7 °l£d; Cas. 595 (598): 4 S.U.lt. 
26, Utoomal v. Uari Das. 

1931 Nag. 177 (178): 27 N. L. 
R. 270, Rameshwar Prasad v. 

fo’zs'Lali , 609 (625): 9 T.ah. 701, 
Khan Qul v. Lakha Singh. 

30 All. 334 (340), Emperor v. Tula 

5 h<l Bon\. 333 (346), Empress v. 
Ufoorna Ohetty . ^ 

3 Mad. 271 (276, 277), Queen v. 

21 P Tnd D< C S HH. 83 (83) (All . ). Sube- 
dray. Rajaram (Meaning of attesta- 
tion in 8 . 59 , T. P. Act. given by 
Privy Council applies to S. 123 of 

^CrL^L 0 Jour. 18 (19) : 4 N.L.R. 

ISi»*sFa ".42 (143) (P.C.). 

Lennon v Oib.o n p . t 

56 Ind. Cas. 235 (288). rat. 

849 Jhari Sinyh v. Emperor. 

ill bsnSS 

. O.— 3 


[See ( 


f See a 


•37) (1922) 
(18G7) 
(1907) 


(38) (1921) 

(39) (1924) 
(1921) 
(1917) 

(1917) 

(1909) 

(1933) 

(1933) 

(1927) 

(1925) 

(1911) 

(1805) 


objects). to a uterent 

J a885? 5 ,o 4d i 397 <* 46 ) following 
ixobo) 10 A. C. 364- 

Uuthukumaraswami v. Emperor 

i B " ,, 1 re . ! ect,on from one Act intro- 
duced into another — Meaning of sec- 
tion in latter to be same as in former 

1861 ) *] al Procod uro Code of 

Iso (1934) 1934 Bom. 176 ( 177 ) 

B , himab °* Sitaramufn 
(Notification framed under section-— 
Same word occurring i n both section 

similariy) ? ” h0U ' d b ° c011strutJ 6 

1922 Cal. 118 (120): 47 Cal 
Yacin Ali v. Radha Qobinda * ’ 

8 Suth. W. R. 167 (160)* anrA 
Nath v. Anund Moyce Gopi 

81 , A 611 ( 623 >- Emperor v. 

Jcehanji (A ccums omissus to bo 

avoided, except in cases of irresistible 
inference). B 

1921 Cal. 85 (86): 48 Cal. 378 

Molla Ataul v. Chairman of Manilc- 
tolla . 

1924 Mad. 521 (522), Secretary of 
Stale v. Euppuswami Ohetty. 

i? 0 , ( 64 )» Lakshmichand 

v . Chathurbhuf . 

42 Ind. Cas. 799 (801): 13 N.L R 
210: 1917 Nag. 149, Basodi v. 
Mahanand Ray. 

39 Ind. Cas. 465 (471): 44 Cal 
804: 1918 Cal. 850, Bhudhu Lai 
v. Chattu Gope (Case-law discussed). 

4 Ind. Cas. 795 (795): 5 N.L.R 
176, Jayannath v. Kliuba. 

1933 A'l. 358 (361): 55 All. 406, 
Joti Prasad Upadhya v. Amba 
Prasad . 

1933 Nag. 193 (195, 196) (P.B.): 
29 N. L. R. 278, VUhoba Ohim- 
nafi v. Gobind Rao Vithulrao. 

1927 Cal. 149 (150): 53 Cal. 929, 
Asutnsh v. Watson. 

1925 Ail. 380 (381, 382): 47 All. 

513 (P.B.), Abdur Itah><un v. 

Abdur Rahman. 

12 Ind. Cas. 540 (542): 86 Bom. 

47, Chuni Lai \. Ahmedabad Munici- 
pality. 

22 Cal. 131 (189), Chandi Pcrthad 
▼ . Abdur Rahman. 
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not apply where the right exists independently of the statute. 4(> 

(14) A change in the language of the present Code from that of the 

old Code may be presumed to indicate a change of intention on 
the part of the Legislature . 41 But it is also a recognised pre- 
sumption that the Legislature does not intend to make any 
alteration beyond what it expressly declare s** 2 and where the 

language used is doubtful no change will be deemed to have been 
made. 43 

(15) Where a question arises as to whether any particular provision 

is mandatory or directory, the general test is the relation which 
the provision has to the general object intended to be secured by 
the Act. 44 Another test has also been applied and that is to 
see whether a party may waive the benefit of the particular pro- 
vision. 43 In deciding the question, the Court should take into 
account the possibility of justice suffering from a too rigid appli- 
cation of the rule. 4(5 

(16) Words in singular should be read as including the plural unless 

there is anything in the context to the contrary.* 47 

(17) Forms given in the schedule do not control the clear words of the 

Code itself. 48 


6. Reference to pre-existing state of the Law.— It follows from the 
principles set forth in Note 2 above that where the language of a statute is plain 
and clear it cannot be qualified or neutralised by indications of intention gathered 
from previous legislation. 1 In the leading case of Bank of England v. Vaqliano 


[See (1891) 1891 All. 171 (177). Queen- 
Empress v. Pohpi (And the party 
is entitled to be heard) . 

Seo (1931) 1931 Bom. 141 (142): 55 

Bom. 89. In re MotHal (Where 
statute creates an offence and 
specifles the prosecutor no other 
person can prosecute) . 1 

(40) (1917) 40 Ind. Cas. 220 (223): 1917 

Pun. Re. 22: 1917 Lah. 75, Duni 
, , v Chand v. Md. Husain. 

(41) (1915) 28 Ind. Cas. 105 (105): 8 S.L.R. 

, % 215, Farid v. Piru. 

(42) (1913) 20 Ind.' Cas. 572 (574): 7 S.L.R. 

31, Md. AH v. Karachi Munici- 
pal^ . 

(1918) 45 Ind. Cas. 399 (400): 11 S.L.R. 
128: 1914 Sind 11, SobaraJ Dwaraka- 
das v. Emperor. 

(43) (1917) 38 Ind. Cas. 823 (826): 1918 Mad. 

1100, Gadiji Marappa v. Firm of 
Marwadi. 

(1918) 44 Ind. Cas. 262 (264): 1918 Pat. 
633, Narain Singh v. Baba (Lan- 
guage same — Presumption of no 
change) . 

(44) (1924) 1924 Cal. 889 (889): 52 Cal. 159, 

“* ra &** Ghose y. Emperor. 

(1926) 1926 Lah. 447 (449) : 7 Lah. 507, 
Emperor v. Borkat. 

(1924) 1924 Cal. 1 (12): 51 Cal. 1, 

...... £? t, * rT ” n< ™* °f A**am y. SahebaJla. 

(1916) 85 Ind. Cas. 305 (312): 43 Cal. 
790: 1916 Cal. 136, Mathura 
Mohan v. Ram. 

[See (1887) 11 Bom. 375, In re Maha Dali 
Sadashiva TUak (Talcing evidence 
under S. 137, Cri. P. Code, is 
imperative) . 

See (1932) 1932 Oudh 210 (212) : 7 Luck 
601 (P.B.), Md. Baquar v. Md. 


Oasim . 

See also (1907) 5 Cri. L. Jour. 332 (333), 

Em P eror ▼ • Savalya Atma Pastya. ? 

(45) (1910) 5 Ind. Cas. 390 (395) (Cal.), 

Mrs Levina Ashton v. Madhabmoni. 

(46) (1916) 29 Ind. Cas. 119 (120): 39 Mad. 

485: 1915 Mad. 920, VeUayappa 
Ohettiar v. Subramania Chetty . 
(1916) 35 Ind. Cas. 305 (312, 313): 43 
Cal. 790: 1916 Cal. 136, Mathura 
v . Ram (Public duties deemed man- 
datory except in case injustice or - 
inconvenience is to result) . 

[See (1931) 1931 Rang. 95 (96), Mulla 
y. Commissioner, Port of Rangoon 
( terms of statute permissive — Power 
conferred to be exercised in con- 
formity with private rights) 1 

(47) (1925) 1925 Rang. 94 (95): 2 S Rang. 579, 

Chokkalingam v. Commissioner of 
Income-tax . 

(48) (1917) 40 Ind Cas. 816 (818): 1918 Cal. 

631, Mumsur Ali v. Abhoya Oharan 
uas. 

Note 6. 

(1) (1895) 22 Cal . 788 (798): 22 Ind. App. 

107: 6 Sar. 603 (P.C.), The Ad- 
ministrator-General of Bengal v. 

MvUick (Reversing 21 Cal. 

U896) Sf'i 563 c < 572 >: 22 Ind. App. 

18: 6 Sar. 667 (P. C.), Nar erdra- 
V. Kamalbasini. 

U901) 28 Cal 517 (528), Lata Suraj t. 
Ij<a ehdabchand. 

(1880) 5 Cal. 300 (303), Datmoddte Paik 

▼. Kami Taridar. 

(1928) 1928 P. C. 2 (4): 55 Ind Add 

Pa V 2 Vf c ->. »•' ^ 

nand% v. 1ft. Kalawati. 
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B ros.- Lord Hersehell observed as follows: “I think the proper course is, in the 
first instance, to examine the language of the statute uninfluenced by any con- 
siderations derived from the previous state of the law, and not to stall with 
inquiring how the law previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the words of the enactment will bear an 
interpretation in confinnity with this view”. 

But where the language is not clear or the statute has made no provision 
for any particular case, the previous legislation may be referred to for the -pur- 
pose of ascertaining the object and intention of the legislature . 3 


(1924) 1924 Cal. 424 (425) (F.B.), 

Raghwnv.ll Khandelwal v. Official 
Assignee of Calcutta. 

(1921) 192i Cal. 397 (399): 48 Cal. 556 
(F.B.), NUmani Ear v. Raja Satx 

(1917) 40 Ind. Cas. 194 (196) : 1917 

Bom. 268. Shivlal v. Birdichand 

(1910) 6 Ind. Cas. 101 (106) (All.), 

( ' Rustam v. Emperor (Judgment of 

Karamat Hussain, J. f Contra Knox, 

(1922) 1022 nt Naff. 1 207 (208), Sakhubai v. 
' TTari (Alteration of provisions in 

new Act — Reference to old Act can- 

(1925) W25Vad an 589 e V590): 48 Mad. 

(1921) \l\ K TT r §26“ Kyai~a v. 

(19 i 7) |«H>vrVie 2 % 0 ^ 

Partav v. Sikandar Khan. 

(1891) I T APP. Caa. 107, Ban* of 

England v. Vagliano. 

cannot by itself effect substantive 
affirmation) . / 38 \ . 38 Mad. 

(1913> V 35 S M°.TT97,' 

(1982) ^^"jiJnvcr of Moradabad v. 

Bali afartaza AH. 19 191g Pnn . 

(1914) 1914 Bah . 21 4 ^ y Larh man . 

(1903) 7 C C aL°W. V 301, 

(1903) fS"c«T: l^TlOO), Krubna Kamint 
V. A-bdtU. .. 62 j n d. App. 

(1925) l^ 5 52 P c a ?: 197 (P- C.). Barendra 
40. oi . Emperor. 

Kumar Ghosh • pheku v. 

(1919) i Pat ‘ L '(Words omitted by the 
Emperor (vvorao ad ded) . 

Legislature cannot oe g Luck 

[See (1980) J 9 ? 0 Bam phai - 
1 552, 479 (486), Johnson 

Bee (190®)^“ Railway . M A1I . 

See IS *££«» *• La ' hmi t,ar " in 

Mahajan.] l07 ( 144 , 145 ). 

[ini] ^if p c. Vv-> d ^ S; 

9 n 6 ^-'fv‘i % 

,1921, 

naval Do < Cas r /Ai\* 52 Cal. 1. 

(1M6) Ro%*r. C Pral* Sb.nor <3o. v. Seer,- 

tan/ of state. 


(1924) 

(1924) 

(1897) 

(1913) 

(1917) 

(1918) 

(1890) 

(1907) 
(1928) 
(1903) 
(1908) 
(1908) 
(1903) 
(1913) 
(1922) 
(1881) 
(1912) 
(1932) 
(3) (1884) 

1 Hyde 

(1903) 

(1884) 

(1908) 

(1922) 

(1869) 

(1928) 

(1922) 
(1919) 
(1901) 
(1910) 


1924 Cal. 257 (272, 273) (F. B.), 
Emperor v. Barendra Kumar (Case- 
law referred to) . 

1924 All. 328 (335): 46 All. 4S9 
(F. B.), Mubarak Husain v. Ah- 
mad . 

20 Mad. 97 (104), Kondayya v. 

Narasimhulu . 

19 Ind. Cas. 227 (228), Sri Rajah 
v enkatarangayya Appa Rao v. Secre- 
tary of State. 

38 Ind. Cas. 59 (61): 1916 Pat. 
18 , Ram Sahai v. Kheman Mahto. 

Cas- 262 (263, 264): 1918 
l-at. 633, Narain Singh v. Baba. 

V Ca h„ 59 ? < 599 ’ 6 <>2): 17 Ind. 
App 40: 5 Sar. 391 (P. C.), 

^oretary of State v. Fahanidannissa . 

29 All. 685 (700), Emperor v. 
Ganga Prasad. 

1928 Bom. 35 (37): 52 Bom. 88, 
Ganpat v. Sopana. 

7 Cal. TV. N. 301, Sarat Chandra 
v. Emperor . 

35 g® 1 - . 7 °1 <711, 712), Baleshwar 
v. Bhagxrathi. 

35 Cal. 34 (55 ) # Kripa Sindhu v. 
Anna da . 

30 £:!; , 155 <190 >- Kamint 

v. Abdul. 

40 Cal. 433 (439), Kari v. Em- 
peror. 

1922 Cal. 59 (62. 70): 49 Cal. 682, 
Ram Sagar v. Alek . 

3 Mad . 271 (276, 282, 283), Queen 
v. Gopal Das. 

35 Mad. 397 (498, 538), Muthu- 
kwnarasvjam { v. King Emperor 
1982 Ondh 308 (310), Bajrang Baha- 
dur Singh v. Emperor. 

8 Bom 313 (321) (F. B.), Prabha- 
karphal v. Bishu-ambar (Case not 
provided for in the consolidating 
statute) . 

100, Muddoosoodrn Day v. Rnm- 
rhurn . 

26 All. 144 (147), Maharaj Tewari 
v. Harcharan . 

6 All. 509 (530, 531, 540) (F.B ) 
Quern Empress v. Babvlal. 

3-< * r>?*‘ ,^ 9 .L 712), Baleshwar 

v. Bhagiratht. 

1922 Cal. 287 (297): 49 Cal. 280 
Sarbeshwar v. Be/oy Ohand Mohatav 
6 Bom. H. C. R. 15 (21), Reg. v. 
(Jonnon. 

1923 Mad. 523 (526, 531): 46 

Mad. 605, Gopal Naidu v. King 
Emperor (No provision in statute) 
1922 Mad. 512 (518, 514): 45 

Mad . 820, Re Madura Muthu. 

49 Ind. Cas. 923 (924): 1919 Cal. 
207, Pyari Mohan ▼. Parish. 

28 Cal. 709 (714), LalU Mohan r. 
Surf a. 

6 Ind. Caa. 101 (104. 105) (All.). 
Rustam y. King Emperor. 


Preamble, 
Note 6. 



20 


Preamble. 


Preamble, 
Note 7. 


7. Reference to proceedings of the Legislature. — In the case of 
The Administrator-General v. Freni Lai Mullick, 1 their Lordships of the Privy 
Council have laid down definitely that it is not competent to refer to the pro- 
ceedings of the Legislature as legitimate aids to the construction of the statute. 2 
This is in consonance with the principle that where the language is plain no 
extraneous matters should be taken into account in the interpretation of the 
Act. 



(1884) 10 Cal. 268 (270), Nobin Kristo v. 
Russik Lai. 

(1897) 20 Mad. 189 (201), Queen Empress 
v. Arumugam. 

(1908) 30 Mad. 140 (141, 145), Rahima- 
dulall v. Emperor. 

(1919) 52 Ind. Cas. 193 (200, 202, 205) 
1919 Pat. 350, Lalji Tewari v. 

Kina-Emperor. 

(1907) 5 Cr. L. Jour. 334 (336) (Bom.), 
Uhikaji Manekji v. Maneckji Man- 
chcrji. 

(1899) 26 Cal. 852 (859), Nando Lai v. 

Milter (Earlier enactment compared 
to ascertain whether alteration is 
merely variation in language or effect- 
ed change in law). 

(1906) 29 Mad. 126 (132, 133, 134), Em- 
peror v. Ghinna Kaliappa (Do.). 
(1918) 45 Ind. Cas. 261 (265, 266): 40 
Mad. 976: 1918 Mad. 231, Re 
Dudekula (Do.). 

(1885) 10 A. C. 364 (371), Mayor of Ports- 
mouth v. Smith (A section of one 
Act introduced into another — The 

rest of the former Act may be refer- 
red to for its meaning in the latter) . 
(1912) 35 Mad. 397 (446), Muthukumarc ► 
suami Pillai v. Emperor (Do.). 
(1909) 2 Ind. Cas. 343 (343): 32 Mad. 

173, Kullan v. Emperor (To deter- 
mine the scope of a section) . 

(1922) 1922 Mad. 512 (513): 45 Mad. 

820. Rc Madura Muthu (Do.). 
'1882) 8 Bom. 338 (339), Queen Empress 
v. Joti Rajnak (Decision distinguish 
ed on the ground of subsequent change 
of law) . 

(1887) 10 Bom. 131 (138 to 140), Queen 
Empress v. Dorabji (Do.). 

(1870) 7 Bom. H. C. R. 6 (8), Reg v. 

Reay (When the powers of Govern- 
ment or the Legislature are dis- 
puted) . 

(1924) 1924 Cal. 257 (272), King Emperor 
v. Barendra Kumar Ghose. 

[See (1918) 44 Ind. Cas. 262 (263, 264): 
1918 Pat. 633, Narain Singh v. 
Baba. ] 

[See (1888) 15 Cal. 109 (124), Md. Jack a - 
riah v. A/miad.J 

[See (1928) 1928 All. 682 (683), Manni 
Lai Aswatlii v. Emperor .] 

Note 7. 

( 1 ) (1895) 22 Cal. 788 (799): 6 Sar. 603: 

22 Ind. App. 107 (P. C.), The Ad- 
ministrator-General of Bengal v. 
Pretmlal Mullick. 

( 2 ) The language of the enactment in Premlal’s 

case was p'.ain and clear, see 43 Ind. 
Cas. 173 (174). 

(1913) 22 Ind. Cas. 107 (109): 1914 Mad. 
174: 38 Mad. 997, KandaXam Raja- 
gopatacharulu v. Secretary of State. 
(1920) 56 Ind. Cas. 163 (165): 1920 P. 
C. 56: 43 Mad. 550: 47 Ind. App. 
33 (P. C.), Krishna Ayyangar v. 
NaUaperumal Pillai. 

(1904) 26 All. 144 (147), Maharaf Tewari 
v. Harcharan Rai. 

(1898) 22 Bom. 112 (126, 127, 128), Queen 
Empress v. Balagangadhar TUak 



(Following 22 Cal. 788 and distin- 
guishing the view taken in the Eng- 
lish cases of In re Mew, 31 L. J. 
87 and Queen v. Bishop of Oxford, 
4 Q. B. D. 535). 

(1895) 22 Cal. 1017 (1022), Queen Em- 

press v. Sri Oharan Chu/ngo. 

(1873) 19 Suth. W. R. 48 (53), Taraknath 
Sirkar v. Prosunno Coomar Ghosh. 

(1922) 1922 Lah. 211 (212), Rup Kishore 
v. Blutgat Govinddas . 

(1923) 1923 Cal. 74 (77, 79), Dinanath 
Pal v. Raja Sati Prasad (Case-law 
fully discussed. Even in case of 
ambiguity reference is not permissi- 
ble) . 

(1924) 1924 Lah. 374 (376), Ghulam Mohd. 
v. Panna Ram. 

(1924) 1924 Nag. 162 (163), Narain Das 
v. Kunji Lai. 

(1926) 1926 Mad. 381 (382, 383), Kesavalu 
Naiker v. Corporation of Madras. 

(1891) 14 All. 145 (150, 153, 154), Khadir 
Baksh v. Bhawani Prasad. 

(1920) 52 Ind. Cas. 644 (645): 1919 All. 
50: 42 All. 76, Sudershan v. E. I. 
Ry. Go. 

(1910) 5 Ind. Cas. 805 (806): 13 Oudh 
Cas. 55, Ram Bali Singh v. Em- 
peror. 

(1894) 21 Cal. 732 (753), The Administra- 
tor-General of Bengal v. Prem Lai 
Mullick (Approved by P. C. in 22 
Cal. 788 (799). 

(1920) 58 Ind. Cas. 871 (877): 1920 

Mad. 1019: 43 Mad. 675 (F. B.), 
Zemindar of Ettiapuram v. Chidam- 
baram Ghettiar. 

(1914) 25 Ind. Cas. 771 (772): 1914 U. 
B. 17: 2 U. B. R. 16, Bhaikhan 
v. Desraj. 

(1919) 52 Ind. Cas. 139 (140): 1919 Sind 
80: 13 Sind L. R. 23, Firm of Ra- 
tanchand v. Sahi Ram Duni Chand 
(But they may be referred to ascer- 
tain the object of the statute where 
there is ambiguity) . 

[But see (1924) 1924 Nag. 249 (250): 20 
Nag. L. R. 103, Maghraj v. fiflm- 
gopal (The case holds contrary to 
what the Privy Council has held but 
does not refer to that decision or to 
any principle — This cannot be con- 
sidered to lay down correct law) . ) 

(1933) 1933 Bom. 272 (274): 57 Bom. 

377, Shidramappa Nilappa TJjalambe 
v. Neelavalai Ghnnbasappa and 
others. 

(1881) 3 All. 283 (285), Raunak v. Har- 
ban. 

(1928) 1928 All. 124 (125): 50 All. 848, 
Abdul v. Shakira. 

(1904) 31 Cal. 628 (640), Sarat Sundari 
v. TJma Prosad. 

(1927) 1927 Cal. 149 (153): 53 Cal. 929, 
Ashutosh v. Watson. 

(1927) 1927 Cal. 821 (822), Mt. Tama- 
jannissa K ha tun y. Pumachandra 
Chakravarthi and others. 

(1928) 1928 Lah. 337 (841): 9 Lah. 689. 
Our dial Singh v. Central Board and 
Local Committee Sri Darbar Saheb, 
Amritsar . 
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The undermentioned cases in India, before the date of the Privy Council 
decision, which had taken the view that such proceedings could be always 
referred to in aid of the construction of statutes, cannot be considered to be 
good law after the date of the said decision. 3 

Where the language is doubtful or ambiguous, such proceedings may of 
course be looked into. 4 

The proceedings of the Legislature will include: — 

(1) The Statement of Objects and Reasons, 

(2) Report of the Select Committee, 

(3) The Draft stages of the Bill, and 

(4) The Debates of the Legislature. 


(1929) 1929 Lah. 641 (644): 11 Lab. 

55, Third v. Emperor. 

(1831) 3 All. 283 (285), Raunak Husain 

v. Harlans Singh. 

M oq 4 \ iq Bom. 133, Gopal v. Sakoji Rai- 
nils 1933 °A11 • 358 (362): 55 ALL 100, 

' ' Joti Prasad Upadhxya v. Amba F*a- 

(1933) 1933 Bom. 272 (274) : 57 Bom . 37/, 

Shidramappa NUappa TJjaUimbe v. 

Neelavalai Ohanbasappa. 

< 18705 7 

<1933> Dtnk ' r * a ° 

(Draftsman’s , 9( - n x . 13 

a910) Oudh'cw S™ T naLali SinU v 

Emperor (Select Committee’s report). 

>.»*•> »>*» 

{Government resolution cannot over- 

ri<lo tio l»w)- 9 Lah. 260, 

<1928) SL v Sfan.— Singh (Object, 

“S.WUo (121). Knlam Red/ii 

(1933) 1933 Mod- < Sr ’ t ' cramulu neidi 

foWeoS «*>«»« “" d n0 *' ° n 

(1904) "’ '628 (640). Suniari v. Uma 
Prosad (Do.) ■ 51 Bom. 

(1927) 1927 no^ 2 8 Framroz (Do ) 
516, Halv mbn<v i ▼ 55 Bom. 220. 

(1M2 ’ »•)■= « A«. 

< 19305 iS.° 

dsvanand . 

no part of ^ (276): 53 Bom. 

(1 929) Jg*f *R°$aJ Ml v. Emperor 

(Do- > • , on3 (634). Kishorr 

< io3i) v ^ o— 

:•) < 18875 &£« ” 

<» 8! » ’ B^nnA^rK <**'*""“ '° 

debates l» flolokf4sJ , "0’ 

< 18915 ik£. V" »' 8pMl * 1 c 

(1894) J8 ,t Boin. (i „«‘« * (Recornmen d2t Ion of 

^ 0 ™ n ’‘“ l o”* r " Ranuirhandra 
(1893) 1« M» d ; jjast Kasim (Statement 

Select f^ on Yq4 te *504 ) . I*"" T * /> *' 
(1899) 22 Mad. 494 


cnumma lie High Court referred 
to such proceedings hut tho Privy 
Council decision was not referred to 
and there was no decision on the 
point) . 

(1890) 17 Cal. 852 (860), Romesh Chandra 
v - Haro Mandal . 

(1884) 10 Cal. 167 (192, 193 ) (F.B.), 

Moothora Kant Shav: v. The India 
General Steam Go. 

(1888) 15 Cal. 109 (137), Mahomed v. 
Ahmed. 

(1895) 22 Cal. 669 (672-675), Prosovna 
Kvmiqt V . TJdey. 

(1868) 9 Snth.W. R. 6 (8, 10), Queen 
v. Boodhoo. 

( 1868 ) 5 Bom. H. C. R. 69 (77, 80), 
Reg. v. Krishna Parashram. 

(1870) 2 All. 533 (541), Emperor v. Sab- 
sulch . 

(1880) 2 All. 723 (728), Emperor t. Rani 
Knar . 

(1883) 5 All. 253 (256), Emperor v . Yakub 

(1891) 1891 Rat. 556, Queen v. BhSya 
(Lord Maucaulay’s Report). 

(1891) 1891 Rat. 564 (569, 570), Queen 
v. Bah (Do.). 

(1890) 14 Bom 115 (133). Queen v. 

Maganlal (Do.) . 

(1885) 7 A'l. 44 (51), Queen v. Ghulab 

[Reo also (1897) 20 Mad. 189 (201), Quern 
v. A rnmugam (Prr Subramaniva 
Iyer. J. ) . 1 

(4) (1884) 8 Born. 241 (246, 247). Shaik 

Moosa v. Shaik Essa. 

(1892) 19 Cal. 544 (567, 569) (F.B.) 

Fadu Jit ala v. Onur Mohan Jha.'a. 

(1911) 12 Ind. Chs . 799 (800): 7 Nag. 

1j. R. 165, Sheoeharan r. Piarelai 

(1918) 43 Ind. Cns. 173 (174): 19l« 

Mad. 881, Parameswara Iyer v. 
Kittuni Vatin Mannadiar . 

(1925) 1925 Cal. 361 (364): 52 Cal 52° 
Emperor v. AUmnddin (Language 
heing too wide speech and Select 
Committee report referred to) . 

(1918) 44 Ind. Caa. 205 (207): 1919 

Mad. 889: 41 Mad. 644. Appaii v 
Emperor (Do. — Draft bi'l and Select 
Committee Report considered). 

(1919) 1919 Cal. 207 (208). Pynri Mohan 
Saha v. U arish Chandra Saha (Lan- 
guage difficult of construction). 

(1908) 30 All. 66 (68. 69). Re Anant Pam 

(1915) 80 Ind. Css. 752 (752): 80 Mad. 

886: 1916 Mad. 474. Crown Prose ■ 
rtUor ▼. Gorindarafulu (Objects and 
Reasons of certain bye-laws referred 
to for ascertaining whether public 
had in fact access to a harbour pre- 
mises) . 1 
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8. Reference to Preamble and Headings. — Where the language of 
the enactment itself is clear, then under the general principles set forth in 
Note 2 above, its construction cannot be affected in any way by a consideration 
of the preamble or the headings prefixed to the sections. 1 In cases of ambiguity 
of the language of the enactment however, they may he usefully referred to for 
the purposes of finding out the object and intention of the enactment. 2 See 
also Note 1, above. 


9. Marginal Notes to Sections. — It is now settled that marginal notes 
to sections do not form part of the statute itself and cannot be referred to for 
explaining or construing the section. 1 In Bulraj Kunivar v. Jagatpai 


ISee (1024) 1024 Rang. 1 (2): 1 Rang. 

142 (F.B.), Re First Grade Advo- 
cates. ] 


(1) 


Note 8. 

(1026) 1926 Cal. 628 (630), Altap Ali v. 

Jamsur Ali (Also schedules). 

(1926) 1026 Mad. 381 (382), Kcsavalu v. 

Corporation of Madras. 

(1910) 6 Ind. Cas. 259 (261), Gopal- 

krishna v. Rajkrishna. 

(1918) 44 Ind. Cas. 770 (779): 1919 Cal. 

551: 45 Cal. 343 (F.B.), ManUall 
Singh v. The Trustees for the Im- 
provement of Calcutta. 

(1917) 42 Ind. Cas. 694 (699): 1916 Nap. 
67: 13 Nag. L. R. 181, Janu v. 
Fakira . 

(1913) 21 Ind. Cas. 538 (540), Eeshal- 
panda v. Bhobanipanda. 

(1027) 1927 Cal. 763 (765): 55 Cal. 67, 
Nepra v. Sajer Pramanik (Preamble 
cannot control if meaning is clear). 
(1918) 44 Ind. Cas. 94 (105): 1918 Pat. 
398 (F.B.), Janki Singh v. Jagan- 
nath . 


(1925) 1925 Mad. 609 (612): 


(1918) 

(1925) 

(1926) 


(1920) 


(1933) 


(1933) 


(1918) 


(1931) 

(1898) 

(1932) 

(1895) 


395, Kalyanji y. Ram Deen Lalt 
(Headings to be ignored if sectioc 
is clear) . 

45 Ind. Cas. 534 (534): 1918 All. 
264, Ajudsi Kuar v. Payag Singh 

1925 All. 787 (789): 47 All. 756 
ChumUal v. Sheocharanlal (Head 
ings to be ignored). 

1926 All. 312 (316). Baldeokurm\ 
v. Kashi Chamar (Quaere — Whethei 
the headings themselves have any 
operative effect?). 

54 Ind. Cas. 154 (157): 1919 

P. C. 52: 46 Ind. App. 302: 43 
Mad. 529 (P.C.), Secretary of 

State v. Maharaja of Bobbin (Sec- 
tion beyond preamble governs pre- 
amble) . 

1933 Mad. 120 (122), Eatamreddi 
Jramtreddt v. Sreeramxdu Reddi 
(Preamble) . 

1933 Bom. 51 (57): 57 Bom. 346. 
Official^ Assignee of Bombay v. 
Chtmntram MotUal (Do.). 

I? 18 *' O. 20 (22): 42 Bom. 462: 
45 Ind. App. 125 (P.C.), Abdul 

hESSJ 81 Oration of 

ZL^bo 69 , 7 <599) - - 

V° 5( v Q wen - Ern press 

v. Jasoda Nand (Do.). 

1932 Cal. 346 (348): 59 Cal. 528, 
In re Anandalal (Do.). 

22 Cal. 898 (901, 902), Satish 

Chandra v. Raj on dr a. 


(1907) 30 Mad. 220 (221), Emperor v. 

Mayandi (General words in heading 
to a chapter — Cannot control specific 
words of section). 

(2) (1910) 5 Ind. Cas. 862 (862): 34 Bom. 

316, In re Shiv Lai (Heading). 
(1933) 1933 Bom. 417 (420), Emperor v. 

Ismail Sayad Saheb Mujawar. 
(1916) 34 Ind. Cas. 450 (455): 1917 

Cal. 681. SitalcUundra v. Mrs. Allen 

J. Delanney. 

(1918) 44 Ind. Cas. 770 (779): 1919 

Cal. 551: 45 Cal. 343 (F.B.), 

Mani Lai Singh v. The Trustees 
for the Improvement of CalciUta 
(Preamble) . 

<1927) 1927 All. 593 (596): 49 All. 903, 
Debi Das v. Maharaja Rupchand 
(Headings and preamble are but 
marginal headings, not useful for 
interpreting) . 

(1917) 42 Ind. Cas. 177 (187): 1917 Pat. 
305 (315) (F.B.), Janki Singh v. 
Jaganath Dass (Headings). 

(1917) 43 Ind. Cas. 173 (174): 1918 

Mad. 381, Parameswarier v. Kit- 
tunni Valia Mannadiar. 

(1918) 44 Ind. Cas. 94 (105): 1918 Pat. 
398 (F.B.), Janki Singh v. Jaga- 
nath Das. 

(1910) 6 Ind. Cas. 259 (261), Gobikrishna 
v. Rajakrishna. 

(1S60) 9. H. L. C. 32 (41), Eastern Coun- 
ties Co. v. Marriage. 

(1917) 39 Ind. Cas. 64 (65): 1917 Cal. 
715: 44 Cal. 267, Dwarakariath v. 
Tafazar Ruhman . 

(1876) 1 All. 151 (155), Queen v. Thakur 
Purshad (Heading) . 

(1910) 5 Ind. Cas. 862 (862): 34 Bom. 

316, Re Shivlal Padma (Do.). 
(1868) 5 Bom. H. C. R. 69 (71. 72), 
. Reg. v. Krishna Pr ashram (Do.). 
(1881) 5 Bom. 338 (346, 349), Empress 
v. Moorga Chetty (Do.). 

(1915) 31 Ind. Cas. 653 (655): 1915 

Mad. 1033: 40 Mad. 100, Re 

K. Ramalingam (Do.). 

(1895) 1896 Rat. 830 (831), Empress y. 
Dayaram. 

[See (1933) 1933 Bom. 51 (57, 58): 57 
Bom. 346, Official Assignee of 
Bombay y. Chimniram MotUal. 

See (1894) A. C. 508 (529, 530), Arrow 
v. Tyne.] 


(1) (1920) 54 Ind, Cas. 623 (623): 1920 P 

526: 2 U. P. L. R. (Pat.) 
oor> . Sheikh Chamman y. Emperor. 
(1882) L. R. 22 Ch. D. 511, Sutton 
Sutton. 
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their Lordships of the Privy Council observed as follows: — ‘‘It is well 
settled that the marginal notes to the sections of an Act of Parliament cannot be 
le to foi the purposes of construing the Act. The contrary opinion ori- 

ginated in a mistake and it has been exploded long ago. There seems to be no 
reason for giving the marginal notes in an Indian statute any greater authority 
than the marginal notes in an English Act of Parliament. ” 


In the undermentioned cases, 3 however, a view has been expressed that 
where there is ambiguity in the section the marginal note can be referred to for 
solving the ambiguity. There was no reference in those cases to the said Privy 
Council decision or to the subsequent decisions in India following it. Those 
cases therefore cannot be considered to be good law. 

10. Illustration. — Illustrations, unlike marginal notes, are to be 
considered as part of the statute itself A They are to be accepted, if that can be 


(1898) 

(1927) 

(1927) 

(1919) 

(1921) 

(1915) 

(1928) 

(1926) 

(1917) 

(1895) 

(1933) 

(1900) 

(1904) 

(1922) 

(1870) 

(1877) 

(1903) 

(1917) 

(1920) 

(1920) 

(1927) 

(1932) 

(1910) 

(1919) 

• 

(1863) 

(1898) 

(2) (1904) 


25 Cal. 858 (860), Punardeo 

N (train v. Ram Samp. 

1927 Mad. 156 (157): 50 Mad. 

733, In re P. Natesa Mudalxar. 
1927 Bom. 424 (425), Jamnadae 
v. Damodar Das. 

51 Ind. Cas. 46 (47): 1919 Pet. 
521, Mangar Singh v. Bharat Pro- 


ad . 

L921 Mad. 510 (511), G. 1. P. 
Co., Ltd. v. OheUa Ram. 

11 Ind. Cas. 746 (747): 1915 Lah. 

►71 : 1916 Pun. Re. 36, Lahore 

3 ank, Ltd. v. Eidar Nath lEven 
n cases of ambiguity) . 

.928 Oudh 15 (17): 3 Luck. 244, 
2am Lai v. Emperor. 

L926 Bom. 382 (383), Madhav 

2 aghavendra KulJcarni v. Emperor. 

12 Ind. Cas. 200 (211) : 1917 

tfag. 215: 13 N.L.R. 130 (F.B.), 
?alu Bai v. Bajat Khan. 

53 Cal. 55 (59), Dulehxmullah v. 

Galway. „ 

L933 Bora. 338 (339): 57 Bora. 

599, Dhnmjxbhoy Bomanjx v. Gunpa 

Zhandu Koli. _ _ 

5 Bom. L. R. 918 (923), Empress 

r. Mahomed Ayoob. 

58 Bom. 129 (142), Emperor v. 

l^T^Bom. 161 (165): 46 Bom. 

560. 'Padamsi v. Collector of Thana. 
L3 Suth. W. R. 1 (ID, Q^ en v - 
°i i/rna Chandra Banerjee . 

5 Cal. 63 (128), Empress v. Eurah. 
r Cal. W. N. 883 (886), Bijoycn - 

Ira Loll v. Emperor. 

57 Ind. Cas. 465 (466) : 1917 Cal . 

556, Sarat Ohandra v . Mubarak . 

L920 Cal. 535 (536): 47 Cal. 809, 

Samerjee v. Manager, etc- 

L920 Pat. 526 (527), Sheikh 

3STS ag.' I lT E i 2 &T r Bhagia v. 

r982 S MadT° r 391 (394): 55 Mad. 

>03, Syamo v. Emperor. 

5 Ind. Cas. 313 (321) : ,34 Mad. 
59, Re Second Grade Pleader s. 

>1 Ind. Cas. 46: 1919 Mad. 514. 
12 Mad. 451, Kescuoa v. Secretary 

>/ State. „ , ono 

L863 Weir, 3rd Bdn., 888. 

) C. P. L. R. 81 Cr. (82), 

Impress v. Sheolal Singh. 

56 All. 898 (406): 81 Ind. App. 
L82: 7 Oudh Cas. 248: 8 Bar. 039 
(P.C.), Bair a) Kunwar v. Jag alp ai 


Singh . 

(3) (1924) 1924 Mad. 389 (390), In re A. E. 

Smith . 

(1933) 1933 Bom. 417 (421), Emperor v. 

Ismail Sat/ad Saheb Mujawar. 

(1925) 1925 All. 503 (515): 47 All. 637 
(F.B.), Gnjendra Singh v. Durga 
Kumari (The view was expressed 
obiter — There was no ambiguity in 
that case). 

(1927) 1927 Sind 39 (43): 21 S.L.R. 107, 
Emperor v. Lakman (20 Cal. 609 
and 21 Cal. 752 were relied on. 
The principle of 20 Cal. was dis- 
sented from in the Privy Council 
decision in 26 All. 393 and the 
decision in 21 Cal. 732 was reversed 
by the Privy Council in 22 Cal. 
788) . 

(1926) 1926 Mad. 749 (751): 49 Mad. 

716, Narayanaswami v. Rangasamx. 
(1911) 6 Ind. Cas. 392 (395), Murshidabad 
v. Gopinath Mandat (Quaere — Whe- 
ther the marginal note can be con- 
sidered in construing the section: 
Case-law discussed but not 26 All. 
393 (P. C. ) . 

(1925) 1925 Cal. 329 (330): 52 Cal. 463, 
Bafuidur Molla v. Ismail. 
r See however (1929) 1929 All. 53 (56, 58): 

51 All. 411 (F.B.), Ram Saran Das 
v. Bhagxvant Prasad (The view of 
King, J. t is that it is ascertained that 
marginal notes were inserted under 
legislative authority in any particu- 
lar Indian Act, the marginal notes 
may be considered — This view can- 
not be considered to bo sound or safe 
— Grounds for distinguishing 26 
All. 393 (P. C.) not sound).] 
f See however (1932) 1932 Nag. 174 (176): 
1 28 Nag. L. R. 302, Ganpat v . Em- 

peror (Following King, J ., in 1929 

r gee (1905) 29^Boin. 193 (197), Wallace v. 
Flour MUl. 

(1925) 1925 Cal. 329: 52 Cal. 463, Baha- 
dur Molla v. Ismail.] 

Note 10. „ _ _ 

(1) (1918) « '" d i91 c 8 **P. 1 K ,8) m (?. c ); 

Baiiamal v. Ahmadehah. 

(1928) 1928 Oudh 15 (17): 8 Luck. 244, 

Rarnlal v. Emperor 

rsee (1875) 1 All. 34 (36) (F. B.), Da- 
[S feey v. Ganesh (Illustration is a mere 

illustration and not binding as Jaw 
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done, as being both of relevance and of value, in the construction of the section. 2 
The rule, however, is subject to two limitations: — 

(1) Any illustration only exemplifies the section and cannot be taken 

to restrict the sense of the section. 3 

(2) Where the illustration is in conflict with the main section, the 

illustration must give way to the section. 4 But it would 
require a very special case to warrant its rejection on the ground 
of its assumed repugnancy to the section itself. 5 

11. Punctuation Marks. — Before the year 1849, the English Acts of 
Parliament were not punctuated by any stops and the then accepted rule of inter- 
pretation was that such marks could not be relied upon in construing Acts of 
Parliament. 1 In Maharani of Burdwan v. Krishna Kaminee Dasi, 2 which was 
a case under the old Bengal Regulation of 1819, their Lordships of the Privy 
Council, held presumably, applying the English rule that, “it is an error to 
rely on punctuation in construing Acts of the Legislature.’ ’ 


See (1915) 28 Ind. Cas. 738 (774): 
1915 Lah. 16: 1915 Pun. Re. 17, 
Ro Balmokand (Illustrations not to 
be taken as express provisions of law 
or as binding on Court) . 

See (1877) 1 All. 487 (495), Nanak v. 
Mehin (Not strictly legally part of 
the Act and not absolutely binding — 
Per Stuart, C.J .) . ] 

(2) (1917) 39 Ind. Cas. 401 (404): 1916 P. 

C. 242: 43 Ind. App. 256 (P.C.), 
Md. Sycdol v. Yeoh Ooi Qark. 

(1922) 1922 Bom. 415 (416): 46 Bom. 

843, Hallappa v. Irappa. 

(1925) 1925 Oudh 24 (27), Mrs. David v. 
Murray rf Oo. 

(1918) 46 Ind. Cas. 497 (499) : 1918 L. 

B. 97 (Rang.), Janoo <& Oo. v. 
Joseph Heap and Sons. 

(1917) 39 Ind. Cas. 405 (408): 1918 Mad. 

1012, Kunchithapadam Pillai v. Pala- 
malax Pillai. 

(1928) 1928 Cal. 204 (205, 206): 55 Cal. 

154, Durga Prasad v. Durga Pada. 
(1915) 30 Ind. Cas. 465 (478): 1916 Cal. 

693, Ramsubhag v. Emperor 
(Illustrations have no force of law 
but are useful to explain intention 
of Legislature) . 

(1916) 32 Ind. Cas. 641 (642): 1916 L. 

B. 114: 8 L. B. R. 306 (F. B.), 

Nga Mya v. Emperor (Do.) 

(1921) 1921 Cal. 1 (4): 48 Cal. 388 

(F. B.), Salish Chandra Chakra- 
varthy v. Ram Dayal De. 

(1908) 5 All. L. J. 357 (358), Janaki Das 
v. King-Emperor (Illustrations not to 
be pushed further than its words) . 
(1874) 21 Suth. W. R. 66 (67), Peerun v. 
Field (Do.). 

(1891) 15 Bom. 491 (496), Queen-Empress 

v. Fakirappa (Illustrations indicate 

intention of Legislature — They are 
not exhaustive) . 

(1881) 2 Mad. 169 (170, 171), Anantachari 
v. Anantachari (Illustrations not ex- 
haustive) . 

(1928) 1928 Bom. 145 (145), Emperor r. 
Hanna (Repeal of illustration in 
later Act — Considered in construing) . 

(3) (1925) 1925 All. 220 (221), Chhotay Lai 

v. Emperor. 

(1917) 40 Ind. Cas. 194 (196): 1917 Bora. 
(268), S/iiu Lai MotHal v. 
Birdichand Jivraj. 


(1881) 7 Cal. 132 (135), Kaylash v. So- 
natan . 

(1905) 20 Mad. 481 (483), Kamalammal v. 

[* CCTCl 

(1921) 1921 Bom. 3 (13): 45 Bom. 834 
(F. B.), Purushottam Ishwar v. 
Emperor. 

(1905) 28 Mad. 57 (61), Oovinda v. Tka- 
yammal. 

(1928) 1928 Bom. 78 (79), Emperor v. 
Spratt. 

(1928) 1928 Bom. 143 (144): 52 Bom. 

257, Emperor v. Ambaji. 

(1912) 16 Ind. Cas. 753 (754): 6 S. L. 

R. 76, Crown v. Rino. 

(1910) 5 Ind. Cas. 110 (113) (Cal.), 

Satya Priya v. Gobinda. 

(1881) 7 Cal. 132 (135), Koylash Chundir 
Ghose v. Sonatan Ehung Barooie- 
(1885) 7 All. 757 (761), QueeiuEmpress 

v. Ram Sarup (Illustrations are 
furnished from ordinary and not 
extraordinary cases) . 

(1903) 26 Mad. 55 (62), Re Palani Pala- 


gan. 

(4) (1924) 1924 All. 748 (749), Mt. Safidun - 

nissa v. Syed Hidayathusain. 

(1915) 28 Ind. Cas. 738 (774): 1915 Pun. 

Re. 17: 1915 Lah. 16 (Cr.), Bal - 
moocand v. Emperor (The illustra- 
tion in the case was contrary to the 
section) . 

(1933) 1933 Bom. 313 (314), Maruti Ganga- 
ram Satpute v. Bankat Lai Shiva- 
bakas Marwadi. 

(1875-77) 1 Bom. 147 (155, 156) 

(F. B.), Reg. v. Rahimal (Some- 
times illustrations create difficulties 
in construction). 

[See (1873) 7 Mad. H. C. R. 375 (375), 
Re Noujan. ] 

(5) (1916) 1916 P. C. 242 (244): 43 Ind. 

App. 256, Mahomed Syedol Arifm 
v. Yeoh Ooi Gark. 


Note 11. 

(1) (1915) 27 Ind. Cas. 494 (496): 1915 

Bom. 50: 39 Bom. 182, Blanche 
Somerset Taylor v. Charles George 
Bleach . 

(2) ( 1S87) 14 Cal. 365 (372): 4 Sar. 772: 

14 Ind. App. 13 (P.C.), Maharani 
of Burdwan v. Krishna Kamini 
Dasi. 
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Since the constitution of the regular Legislatures in India, however, the 
practice has been to insert stops in Bills before the Legislature and to retain 
them in the authentic copies of the Acts signed by the Governor-General and 
published in the Gazette of India * There has, however, been a conflict of view. 
The Madras and Bombay High Courts have held that the punctuation marks 
must be taken as part of the statute itself and construed accordingly, 4 while 
the Allahabad and Calcutta High Courts have held the contrary view 5 following 
the English rule. 0 This conflict would now appear to have been set at rest by 
the Privy Council in Leivis Pugh v. Asutosh Sen 7 where their Lordships, in 
interpreting Arts. 48 and 49 of the Limitation Act, observed that a Court is 
bound to read those articles without the commas inserted in the print. See also 
the following cases. 8 

12. Proviso. — A proviso is subordinate to the main enactment 1 to 
which it is appended either to allay unfounded fears, 2 or as a condition precedent 
to the enforcement of the operative clause, 3 or for explaining what particular 
matters are not within the meaning of the enactment, or for providing exceptions 
and qualifications to the enactment. 4 

A proviso should be taken together with the language of the previous 
portion of the enactment 5 and construed in the ordinary manner. 6 As a general 
rule it must be taken to govern the main proposition of law which immediately 
precedes such proviso, unless the language of the statute shows a different 

intention . 7 


Annie ft exant v. Government of 
Madras . 

(2) (1910) 6 Ind. Cas. 410 (412) : 37 Cal. 

697, Mahadev v. Chairman, Howrah 
Municipality . 

(1897) 1897 App. Caa. 647, West Derby 
Union v. Metropolitan Life Assur- 
ance Society. 

(3) (1916) 37 Ind. Cas. 607 (637): 1918 

Mad. 1266: 39 Mad. 1164, Annie 
Besant v. Emperor. 

(4) (1916) 37 Ind. Cas. 525 (578): 1918 

Mad. 1210: 39 Mad. 1085, Mrs. 
Annie Besant v. Government of 
Madras. 

(1897) 1897 A. C. 647 (651, 652), West 
Derby v. Metropolitan. 

(1864) 2 Bom. H. C. R. 106 (114), Rep. 
v. Vyan Jcatasami. 

(1882) 8 Cal. 637 (641, 642), Alangamon- 
fori Dabec v. Sonamoni Dabee. 

(5) (1914) 1914 P. C. 140 (144) : 42 Cal. 

116: 41 Ind. App. 197 (P.C.), 

Mata Prasad v. Ramanimohun. 

(1912) 17 Ind. Cas. 25 (29) (All.), Col- 
lector of Ghazipur v. Balbhaddar 
(It will not apply to subsequent 
sections) . 

(6) (1919) 1919 P. C. 31 (33): 43 Mad. 

146: 46 Ind. App. 176 (P.C.), 
Annie Besant v. Advocate-General 
of Madras. 

(1932) 1932 Mad. 46 (52), Perichiappa 

Ohettiar v. Nachiappan (Proviso to 
be strictly construed on its wording 
— No words to be added) . 

(1930) 1930 Mad. 124 (125): 53 Mad. 

702, Commissioner of Income-tax, 
Madras v. A. Suppan Chettiar (Pro- 
viso cannot be construed to cut 
down from the section by mere 
implication) . 

(7) (1884) 6 All. 509 (531, 540) (F.B.), 

Queen-Empress v. BabxUall. 

Cr. P. 0.— 4 


(3) (1915) 

(4) (1915) 

(1924) 

(1912) 

(1910) 

(5) (1900) 
(1918) 

(1923) 


(6) (1915) 


(7) (1929) 

(8) (1981) 
(1988) 


27 Ind. Cas. 494 (496): 1915 

Bom. 50: 39 Bom. 182, Taylor 

v. Bleach. 

27 Ind. Cas. 494 (496): 1915 

Bom. 50: 39 Bom. 182, Taylor, 

B. S. v. Bleach, C. G. 

1924 Mad. 455 (456), Secretary, 

Board of Revenue, Madras v. Rama- 
Tiathan Chettiar. 

16 Ind. Cas. 947 (948): 37 Mad. 
113, Secretary of State v. Kalekhan. 
7 Ind. Cas. 743 (745): 34 Mad. 
130, Veeraraghavalu v. President, 
Ate 

22 All. 270 (277) (F.B.), Edward 
Caston v. L. H . Caston. 

44 Ind. Cas. 770 (783) : 1919 Cal 
551: 45 Cal. 343 (F.B.), Mant- 
laU v. Trustees for the Improvement 

of Calcutta. 

1923 Rang. 185 (186): 1 Rang. 

226, Jwpiter General Insurance Co.. 
Ltd. v. Abdul Aziz (It Is not 
always safe to rely on punctuation 
as a deciding factor in construe- 

27 n ind. Cas. 494 (496) : 1915 Bom. 
50: 39 Bom. 182, (Miss) Taylor v. 
Bleach ( Charles ) (In England punc- 
tuation was inserted after 184». 
Still th 3 old rule against punctua- 
tion wonld appear to survive in 

England) . , , 

1929 P. C. 69 ( 71 ): 56 Ind. App. 
93: 8 Pat. 516 (P C.), Lewis 
Pugh v. Ashutosh Sen. 

1981 All. 154 (150, 157): 63 All. 
874 Nia» Ahmed v. Purshottarm. 
1938 AU 521 (522): 55 All. 700, 
M ansa v. Ancho. 
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(1) (1916) 87 Ind. Cas. 525 .(578): 1918 

Mad. 1210: 89 Mad. 1085, Mrs. 
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But in no case can a proviso extend or enlarge the operative effect of the 
substantive portion, unless there is an ambiguity therein. 8 

13. Judicial Precedents. — Judicial precedents constitute an important 
guide to the proper interpretation of statutes. It is a general principle of con- 
struction of statutes that the Courts should follow existing rulings so as not to 
upset oi disturb existing and settled practice 1 unless such practice is clearly 
contrary to an express enactment or is inconsistent with it. 2 This rule is based, 
in the case of statutes enacting substantive law, on the ground that otherwise it 
would embarrass trade and commerce, affect the status of persons and unsettle 


(3910) 6 I ml . Cas. 410 (412): 37 Cal. 

(397, Maliadeo v. Chairman, Howrah 
Municipality (Two constructions 
possible. Proviso may be taken as 
n guide to choose one of the two) . 

(1907) 12 Cal. W. X. 140 (144), In re 
Deputy Legal Remembrancer . 

(S) (1926) 1926 Cal. 927 (932): 53 Cal. 192, 

Ramrhunder Scrowjcc v. Gowrinath 

Dutt. 

(1918) 47 Ind. Cas. 301 (305): 1919 

Mad. 590: 41 Mad. 691, Sankaran 
v. Ramasuavii. 

f See (1918) 43 Ind. Cas. 31 (36, 37): 

1919 Mad. 972: 40 Mad. 1040, 

Mull a Yittil v. Kunha Pathu/mma 
(Per Walker, ,T.) . 

See (1864) 2 Bom. H. C. R. 106 (114), 
Reg. v. Vyankatsami. 

See (1921) 62 Ind. Cas. 188 (189): 1920 
L. B. 86, Emperor v. Pyasin (Ex- 
ceptions must be applied to those 
cases to which it is confined by 
Legislature) . ] 

Note 13. 

(1) (1903) 31 Cal. 511 (513), Ful Kumari v. 

Ghanshyam. 

(1x94) 18 Bom. 136 (140), Dcvsfuinkar v. 
Moliram. 

(1924) 1924 Cal. 473 (475): 51 Cal. 331, 
Habibar Rahman v. Saidanessa . 

(1927) 1927 Lah. 635 (636), Moti Singh 
v. Harbajan Singh. 

(1903) 30 Cal. 999 (1003), Kusum Kumari 
v. Satya Ranjan. 

(1880) 13 Cal. 189 (191), Beni Ram v. 
Ram Lai . 

(1910) 5 Ind. Cas. 309 (310) (Cal.). 

Kcdamath v. Man indr a Chandra. 

(1896) 18 All. 403 (409), Sheo Prasad v. 
Lalit Kuar. 

L. R. 4 Q. B. 406, Lawson v. Queen. 

(1916) 1916 P. O. 182 (184): 44 Cal. 
759: 44 Ind. App. 65 (P.O.), 

Tricomdas y. Gopinath. 

(1911) 12 Ind. Cas. 1007 (1008): 36 

Mad. 380, Achuta Menon v. San- 
karan Nair (Madras Sudder Courts’ 
rulings are good authority) . 

(1924) 1924 P. C. 50 (55): 51 Ind. App. 
129: 46 All. 95 (P.C.), Raja Brij 
Narain v. Mangla Prasad (Parti- 
cular plea being not raised in a 
series of cases — Presumption is that 
the plea is bad) . 

(1906) 28 All. 62 (71, 72), Emperor v. 
Devi. 

(1917) 41 Ind. Cas. 313 (321, 382): 1917 
Cal. 527, Budhu v. Chhotu. 

(1914) 1914 All. 395 (396): 36 All. 469, 
Baran v. Mata. 

(1921) 1921 Cal. 40 (43): 48 Cal. 161, 
Killing v. Secretary of State. 

(1933) 1933 Bom. 120 (120), Trimbak Y. 
Nene v. Ramchandra B. TUak. 

[See also (1921) 1921 Cal. 15 (29, 30): 
48 Cal. 184, Chandra Gobinde v. 


Ala Bux (But final Courts of law 
cannot ordinarily refuse to examine 
the foundation upon which prior 
decisions rest) . 

See also (1919) 1919 Lah. 382 (384): 

1919 Pun. Re. No. 3, Samanand 
Singh v. Emperor (Previous deci- 
sions in criminal cases, proceeding 
as they do on their own set of facts, 
seldom afford any very great assist- 
ance in deciding the nature of an 
offence) . 

See however (1932) 1932 P. C. 36 (40), 
Attorney -General of Canada v. Attor- 
ney-General of Ontario (Process of 
judicial interpretation may unduly 

extend statute) . 

See (1929) 1929 Cal. 617 (631), Padam 
Prasad v. Emperor (Judicial inter- 
pretation contemporaneous with the 
enactment of a statute is best and 
strongest in law) . 

See (1884) 10 Cal. 166 (184), Mathoora- 
kant v. India General Steam Navi- 
gation Company. 

See (1901) 28 Cal. 171 (176), Sourindra 
v. Siromani (Report of a case may 
be referred to as precedent. But 
if an order is relied on to be opera- 
tive in this case, a proper copy must 
be filed) . 

See (1926) 1926 Mad. 906 (908): 49 Mad. 
728, Thiruvengada Mudaii v. Tri- 
pura Sundari Ammal. 

See (1933) 1933 Lah. 256 (256), Ramphul 
Singh v. Emperor (Quoting over- 
ruled cases should be discouraged) . 1 
(2) (1916) 1916 P. C. 182 (184): 44 Cal. 759: 

44 Ind. App. 65 (P.C.), Bhoja v. 
Thakur. 

(1915) 1915 P. C. 127 (130) (P.C.), 

Arthur John Pate v. Pate. 

(1909) 4 Ind. Cas. 289 (291): 5 L.B.E. 
94 (P.B.), Perichiappa v. Po 
Kin. 

(1922) 1922 All. 467 (469): 45 All. 115, 
LaUu Singh v. Gur Narain. 

(1925) 1925 Rang. 340 (344): 3 Rang. 
549, Ma Nyein v. Maitng Maung. 

(1910) 5 Ind. Cas. 727 (728), Official 

Assignee v. Arbuthnot <& Co. 

(1927) 1927 Mad. 1043 (1051): 51 Mad. 
46 (F.B.), Narayanan v. Theva 
Amma. 

(1884) 8 Bom. 313 (316, 317), Prabhaker- 
bhat v. Vishwambar. 

(1920) 53 Ind. Cas. 627 (630): 44 Bom. 
555: 1920 Bom. 419, MuradaUy 
Shanji ▼. Lang. 

(1928) 1928 Bom. 123 (125, 126): 52 

Bom. 459, VrajlcU Jivandas v. 
Venkataswami Lingayya. 

(1917) 41 Ind. Cas. 761 (765): 1916 

Bora. 254: 41 Bom. 588 (P.B.), 
Isak Ahmed v. Abhramji. 

(1932) 1932 Bom. 180 (181): 56 Bom. 

200, P. X. D'Souze v. Emperor . 
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many titles . 3 Though that particular ground does not apply in the case of 
statutes of procedure which cannot be considered to affect any rights in property 
or titles , 4 it is, nevertheless, of great practical importance that on questions 
of procedure the law should be certain rather than that it should be logical 5 and 
that there should be uniformity of decisions . 6 

But it is necessary that the Courts should ascertain the facts with accuracy 
before turning their attention to the authorities . 7 They should also bear in 
mind the rule that a decision is applicable only to the facts of that case 8 and 
is only an authority for what it actually decides and not for every proposition 
that may seem to follow logically from it . 9 The only use of the authorities or 


( 3 ) 


<4) 


(1917) 

(1921) 

(1917) 

(1927) 

(1922) 

(1925) 

(1928) 

(1929) 


(5) 


(1905) 

(1903) 

(1917) 


<6) 


(1903) 

(1925) 

(1914) 

(1917) 

(1875) 


(1876) 

(1916) 


(1921) 
(1928) 
(1900) 
(1926) 
(1925) 
(1925) 
(1924) 

<8) (1917) 


<7) 


41 Ind. Cas. 313 (321, 322): 1017 
Cal. 527, Budhu v. Ghhotu . 

1921 Cal. 15 (29): 48 Cal. 184 

(S.B.), Chandra v. Ali Bux . 

31 Ind. Cas. 106 (348): 41 Bom. 
181: 1915 Bom. 151, Advocate- 

General v. Jimba Bai. 

1927 Mad. 636 (639): 50 Mad. 

687 (F.B.), Narasimhasvjami v. 

Venkatalingam . 

1922 Cal. 331 (333), Ishan Chandra 
v. Safatulla. 

1925 Bom. 12 (18): 49 Bom. 99, 
Secretary of State v. Shantaram 
Narayan. 

1928 All. 629 (630), Joti Prasad 

v. Srichand. 

1929 Rang. 41 (43): 6 Rang. 703 
(F.B.), Chidambaram v. Ohettxar 
Firm (Principle of stare decisis has 
far less applicability to law of pro- 
cedure) . 

29 Bom. 621 (627, 628), Manilal 
v. Vanmalidas. 

27 Bom. 1 (12), Kashiram v. 

Pandu. 

1917 P. C. 156 (159): 45 Cal. 
94: 44 Ind. App. 218: 1917 Pun. 
Re. 104 (P.C.), Brij Jndar Singh 
y . Kanshi Ram . 

31 Cal. 511 (513), Fulkwmarx v. 

Ghanshyam. . _ 

1925 Cal. 966 (969), Girxndranath 
v. Kedar Nath. 

1914 P. C. 87 (89): 37 Mad. 443: 
41 Ind. App. 258 (P. C.), Veetra- 
raghavalu v. Venkatanarasimha . 
1917 P. C. 156 (159): 45 Cal. 
94: 44 Ind. App. 218: 1917 Pun. 
Re. 104 (P.C.), Brij lndar Singh 
v . Kanshi Ram . 

24 Suth. W. R. 193 (195): 21 

Ind. App. 219: 3 Sar. 519 (P.C.), 
Sadasiva PUlai v. Ramalinga. 

3 Ch. D. 515, Dymond v. Croft. 

32 Ind. Cas. 622 (624): 38 All. 
280: 1916 All. 286, Pallia v. 
Mathura Prasad. 

1921 Mad. 612 (615), Rukmani v. 
Narasimha Ayyar. 

1928 Mad. 440 (441), Abdul Khar 
rim v. Pvlavarti Lakshmanaswami. 
24 Bom. 407 (410), Kashinath v. 
Anant SUaramboa. 

1926 Mad. 101 (104), Krishna- 

swami v. Tirumalai. 

1925 Mad. 1082 (1084), Venkata 
aubbiah y. Venkatasubbamma. 

1925 CalT 845 (848): 52 Cal. 894, 
Becharam v. Pumachandra. 

1924 P. O. 126 (182): 5 Lah. 92: 
51 Ind. App. 163 (P.O.), Mari 

BaJcsh v. Babulal. 

41 Ind. Cas. 858 (857): 45 Cal. 
294: 1917 Cal. 2, ByedunnUsa ▼. 
Amiruddi. 


( 1890 ) 

( 1887 ) 

( 1916 ) 

( 1920 ) 

( 1910 ) 

( 1917 ) 

( 1912 ) 

( 1927 ) 

( 1929 ) 

( 1927 ) 


( 1926 ) 

(1926) 

( 1924 ) 

( 1921 ) 


(1926) 


(1924) 

(1903) 
(1924) 
(9) (1926) 
(1926) 
(1927) 
(1927) 
(1915) 
(1932) 


14 Bom. 331 (346), Queen-Empress 
v. Chagan Dayaram. 

9 All. 528 (555) (F.B.), Queen- 

Empress v. Gobardhan. 

32 Ind. Cas. 641 (650): 8 L. B. 
R. 306 (F. B.), Nga Mya v. 

Emperor. 

56 Ind. Cas. 44 (45): 1920 Nag. 
150: 16 N. L. R. 131, Kisanlal 
v. Nathu. 

5 Ind. Cas. 4 (8): 33 Mad. 265 
(F.B.), Kailasam v. Nataraja 
Thambiran. 

41 Ind. Cas. 525 (527): 1918 

Cal. 521, Manindranath v. Asutosh 
Ghose . 

12 Ind. Cas. 737 (738): 36 Bom. 
146, Bagasuuwyad v. Nathnbhai. 

42 Ind. Cas. 965 (966): 1916 Nag. 

116, Begrnal v. Firm of Jamnadas. 
1929 Lah. 161 (162), Abdur Ra- 

him v. Ragbhirchand . 

1927 All. 292 (295): 49 All. 464, 
Firm Sheo Prasad v. Gobind Pra- 
sad (Cases merely illustrating the 
application of the language of a sta- 
tute are not binding) . 

1926 Mad. 218 (222), Gangadhara 
v . S waminatha . 

1926 Lah. 65 (69): 7 Lah. 179, 
Punjab Akhbarat Press v. Ogilvie. 
1924 Cal. 257 (275) (F. B.) f Em- 
peror v. Barendra Kumar. 

1921 P. C. 59 (61): 48 Cal. 30: 
47 Ind. App. 213: 16 Nag. L. 
R. 187 (P. C.), Balwant Rao v. 
Baji Rao (Decision must be treated 
only as merely declaratory of the law 
as it has existed) . • 

1926 Mad. 1038 (1039): 49 Mad. 
903 (F. B.), Board of Revenue v. 
Mootanna Somaraya (Case under 
repealed Act is no authority on con- 
struction of new Act but may be a 
useful guide) . 

1924 All. 851 (853) : 46 All. 884, 
Abdul Rahim v. Abdul Rahmin (A 
case distinguished is not treated as 
authority or otherwise) . 

6 Bom. L. R. 131: 27 Bom. 189, 
Jahangir v. Secretary of State. 

1924 All. 884 (890): 47 All. 17, 
Behari Lai y. Shiv Narain. 

1026 Cal. 913 (914), Raja Manindra 
v. Executors to the Estate. 

1926 Oudh 316 (317), Abdul Ghani 
v . Mustapa Husain . 

1927 Cal. 657 (658), Satyendranath 
y. Chant Chandra. 

1927 Oudh 138 (139, 140), Raj 
Bahadur v. Kanbaya Baksh. 

32 Ind. Css. 291 (310): 1916 Oudh 
30, Baksh y. Sukh Dei. 

1932 Bom. 654 (671) : 56 Bom. 
619, Baikesarba v. Shiv Sangji 
Bhini Sangji Thakore. 
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decided cases is the establishment of some principle of law which the Judge can 
follow in deciding the case before him. 10 There can be no precedent on questions 
of fact and matters of discretion. 11 Nor can the dicta of Judges, however emin- 
ent, be cited as establishing authoritatively propositions of law unless such dicta 

form the integral part of the train of reasoning directed to the real questions 
decided. 12 


Subject to the principles mentioned above, the following rules may be 
remembered — 


(1) All Courts in India are bound by the decisions of the Privy 

Council. 13 A considered conclusion of the Privy Council can- 
not be ignored as being obiter. 1 * 

In the case of different views among the High Courts on any point 

of law, the view of the Privy Council, even if obiter , is to be 
adopted. 15 

(2) A single Judge of the High Court is bound by the decisions of a 

Bench of two or more Judges 10 and a Bench of two or more 


(1924) 1924 Cal. 257 (275), Emperor v. 
Barcndra Kumar. 

(1931) 1931 All. 277 (291): 53 All. 334, 
Nanmnnal v. Ram Chundcr. 

(1931) 1931 All. 162 (172): 53 All. 239, 
Anand Proshad v. Narain Das. 
(1929) 1929 All. 625 (630), Kayasthc Co. 
v. Sita Ram. 

(1932) 1932 All. 293 (307): 54 All. 646 
(F. B.), Mt. Siraj Fatama v. Md. 
Ali (Jndicial decision or provisions of 
another statute not in part mate- 
rial not to be considered) . 

(10) (1915) 30 Ind. Cas. 657 (660. 662): 1915 

All. 360: 37 All. 496, Risal Singh 
v. ft clu ant Singh. 

(1925) 1925 All. 658 (660), In re Jaunpur 
Sugar Factory (Authorities are not 
safe guides on question of facts). 
(1924) 1924 Cal. 508 (509): 51 Cal. 124, 
Sabur liibi v. Ismail Shaikh. 

(1915) 1915 P. C. 139 (142), The Roma- 
nium (The plainer the proposition 
the more difficult it is to find a 
decision actually in point) . 

(1928) 1928 Pat. 804 (310): 7 Pat. 520, 
Elizabeth v. Bupcndra Nath. 

(191£) 53 Ind. Cas. 805 (807): 1919 

Bom. 40, Gohimf Laxman v. Hira- 
chand (Decision arising from the ap- 
plication of a rtilo to a set of facts 
is no authority for its application to 
another set of facts) . 

(11) (1926) 1926 Rang. 109 (110): 4 Rang. 

18, Mawng Saw v. Ma Bwin Byu. 
(1928) 1928 Pat. 316 (317): 7 Pat. 275, 
Hiralal v. Matukdhari. 

(1928) 1928 Oudh 430 (435), Khilawan v. 
Emperor. 

(12) (1922) 1922 Nag. 1 (7): 19 Nag. L. R. 

81 (F. B.), ^hcorinrafn v. Nathn. 
(1925) 1925 All. 230 (232): 47 All. 263, 
Ramnath v. Emperor. 

(1913) 20 Ind. Cas. 280 (281) (Lull.). 

Gugni Gokhul v. Samandar Khan. 
(1931) 1931 All. 162 (172): 53 All. 239, 
Anand Pershad v. Narain Das. 

[See (1932) 1932 Mad. 502 (505), I^akshmi- 
narayanav. Suryanarayana.] 

[See (1933) 1933 Pat. 81 (8S) : 12 Pat. 
188, Dhanukdhan Prasad Pandcy v. 
Ramadhikari Missar ( Obiter dictum 
of Division Bench must be treated 
with respect) . ] 

[See (1933) 1933 Lah. 159 (160), Emperor 


(1933) 


(13) (1925) 


(1927) 

(1926) 


(1928) 

(1915) 

(1915) 


(1927) 


(11) (1925) 


(1921) 


(1915) 


(1914) 


(15) (1926) 


(16) (1925) 


v. Kalu ( Obiter has great value if 
reasoning is cogent and convincing) . 
1933 Bom. 132 (135): 57 Bom. 

278, Saunditti Tellamma Municipa- 
lity v. Shri Pad Bhit Seshbat Joslii 
(Opinion of Legal Remembrancer ir- 
relevant) . ] 

1925 P. C. 272 (279): 28 Oudh 

Cas. 352: 52 Ind. App. 398: 47 
All. 883 (883) (P. C.), Mata Pra- 
sad v. Nageshar Sakai. 

1927 Bom. 157 (158) : 51 Bom. 231, 
Ningappa Marbasappa v. Gyanji. 

1926 Nag. 49 (50), Choturam v. 
Narayan (Privy Council in laying 
down a principle only declares what 
has always been the Law) . 

1928 Bom. 130 (133): 52 Bom. 385, 
Emperor v. Ismail Khadirshah. 

30 Ind. Cas. 657 (662): 37 All. 
496: 1915 All. 360, Risal Singh v. 
Baluant Singh. 

20 Ind. Cas. 546 (549): 38 Mad. 
941, Kariadon v. B . I. S. N. Go., 
Ltd. (Even if the decision is not 
given in an appeal from an Indian 
tribunal) . 

1927 Mad. 261 (263), KoragaTwa 
v. Jakri Beary (Holds that it is not 
binding) . 

1925 Oudh 94 (95): 27 Oudh Cas. 
161, Jokhu Pande v. Mata Parshad 
(Considered propositions laid down 
by Privy Council cannot be treated as 
Obiter) . 

1921 L. B. 37 (41): 11 L. B. R. 
163, S . G. Das v. The Burmah Rail- 
way Go., Ltd. (Considered dictum of 
Privy Council though Obiter must he 
allowed great weight) . 

30 Ind. Cas. 465 (469): 1916 Cal. 
693, Ramsubhag v. Emperor (Even 
general remarks are binding) . 

12 Ind. Cas. 389 (390): 37 Mad. 
22, Alagaya Goundar v. Minalcshi 
(Decision on mixed question of law 
and fact carries great weight). 

1926 Nag.. 154 (155), Atmaram v. 
Pandu (Different views possible on 
point of Law. That view expressed 
by the Privy Council even as Obiter 
should be accepted) . 

1925 Mad. 441 (442), Mayan Kutti 
v. Kathiri. 
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Judges is, itself, bound by the decisions of the Full Bench of 
the same Court until they are expressly dissented from by the 
Privy Council or reversed by another Fuller Bench. 17 

(3) The Subordinate Courts 18 are bound to follow the rulings of the 

High Court to which they are subordinate, and, in the absence 
of such rulings, they should follow the rulings, if any, of the 
other High Courts. 19 

(4) Where there are conflicting rulings both binding on the Court and 

they cannot be reconciled, the authority which is at once the 
more recent and more consistent with general principles and 
equity should prevail. 20 

(5) In a matter which is open to divergence of view among various High 

Courts the Court should follow its own cursus curiae unless it 


(1891) 14 Mad. 186 (191) (F. B.), Sub- 
bayya v. Krishfici. 

(1924) 1924 Cal. 733 (738): 51 Cal. 588, 
Nandalal v. Gurupada (Judge on ori- 
ginal side not bound by Division Bench 
on appellate side) . ^ 

(1883) 9 Cal. 604 (607), Oriental Bank v. 

Gobind LaU (Decision of appellate 
Bench should receive respectful con- 
sideration by a single Judge on ori- 
ginal side) . _ , 

(1921) 1921 Cal. 169 (171): 48 Cal. 69 
Virjiban Dass v. Bxseswar Lai (But 
a decision of a single Judge is not 
binding on another single Judge though 
entitled to respectful consideration). 
(1915) 30 Ind. Cas. 681 (683): 1916 Cal. 

689: 42 Cal. 1140. Ohaxtram v . 
Bridichand (Original side is binding 
on another single Judge on the same 
side, but is not binding on judges in 
appeals from the original side) . 

1932 All. 188 (189): .54 All 416, 
Ali Hussain v. Lachmxnaraxn Maha- 

1933 Pat. 38 (39): 11 Pat. 097, 
Kuldib Das v. Emperor. 

34 Cal. 735 (741), Kishun Prasad 

v. Tippan Pershad. 

1927 AH. 244 (244), Anantram v. 

fSSfTk. 277 (278) onan. 

dar Kant v. Bindaben Chunder 
(Full Bench Case ib binding on 

SB5* oSST’.W (219): •* Oudh 

Cas 361, Sripal v. Jagadish Narain 
(Considered dictum of Full Bench 
should not be ignored as being 

(1918) 4l" Ind. Cas. 561 (565): 1918 Cal. 

* 952: 46 Cal. 259, BejoySinghj. 
Krishna Beharl (Even obiter ' dI ®** 
of Full Bench decision should not 
be usually departed from it l they are 
acted on for any length or time; . 

(1928) 1928 Bom. 130 J? ‘(PractieTof 
885, Emperor v. Ismail _ (Practice i oi 

Bombay High Court is that no Bench 

has power to bind all other Benches 

as to the practice to be adopted in 

cases coming before them). 

(1913) 21 Ind. Cas. 050 (651, 

* (Mad.), Venkatanarayan v. 
narasimha (Power of Division 

(18) [See S. ^C^P. Code, for definition of Sub- 

(190.) m 62 U %. 79). *m„'ror T. 


(1932) 

(1933) 

(17) (1907) 
(1927) 
(1867) 


(1921) 


i 19) 


Devi. ] 

(1915) 1915 P. C. 15 (17): 37 All. 359: 

42 Ind. App. 155 (P. C. ), Pathi- 
lal v. Parbati. 

(1890) 15 Bom. 419 (422), Swamirao v. 
Kashinath Krishna. 

(1892) 17 Bom. 555 (558), Balajee Gha - 
nesh v. Salcharam. 

(1911) 12 Ind. Cas. 442 (443): 1911 Pun. 

Re. 3, Chailu v. Man Singh (Reve- 
nue Courts must follow rulings of 
Financial Commissioners) . 

(1911) 11 Ind. Cas. 792 (793): (1911) 1 
U. B. R. 87, Nga Than Kin v. 
Emperor . 

(1898) 25 Cal. 488 (491), Md. Hady v. 
Swee Chcang . 

(1919) 51 Ind. Cas. 496 (499): 1919 Pat. 

293, Kamala Prasad v. Pandch Ram. 
(1921) 59 Tnd . Cas. 414 (415): 1920 Mad. 

652, Adepu Rcddi v. Ramayya. 

(1915) 30 Ind. Cas. 927 (929): 1916 Mad. 

747, Bangarayudu v. Perayya (Opi- 
nion of the majority of the Full Bench 
and not of the dissenting Judge to be 
followed) . 

(1915) 26 Ind. Cas. 475 (476): 1915 Mad. 

613, Narayanasami v. Kamuri Ra- 


mayya . 

(1884) 10 Cal. 82 (84), Korban Ally Mir- 
dha v. Sharoda Prosad Aich. 

(1877-78) 3 Cal. 696 (701), Prosunno Coo- 
marec v. Sheikh Rulton. 

(1918) 46 Ind. Cas. 902 (903): 1918 Nag. 

237, Mt. Puhpi v. Mt. Ansuya. 

(1926) 1926 All. 346 (349, 350): 48 All. 
432, Ram Sahai v. Madan Lai. 

(1915) 29 Ind. Cas. 709 (709): 1915 L. 

B. 94, Ma Thin Hton v. Ma Hnin 
Thet. 

(1923) 1923 All. 392 (393): 45 All. 425 
(F. B.), Tad Ram v. Sander Singh. 

(1915) 28 Ind. Cas. 982 (982): 1916 

Mad. 421, Parasu Patlar v. Yenka- 
tachala Patlar (Subordinate Court 
bound by finding in a case of a 
higher Court in that case) . 

(1925) 1925 Mad. 261 (262): 48 Mad. 

695, Ramasxvami v. Chandra Kot- 
tayya. 

(1923) 1923 All. 231 (231), Badri Prasad 
v. Mohar Singh. 

(20) 5 App. Cas. 787 (798), Campbell v. Camp- 
bell. 

(1911) 9 Ind. Cas. 173 (176) (Mad.) 

(F. B.), Suryanarayana v. Subray a 
(But as far as possible the authority 
of former decisions ought to be sup- 
ported and later decisions must. 
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Notes 

13—14. 


is of opinion that the former decisions of the Court are clearly 
wrong. 21 

14. English and American Decisions. — English and American decisions 
are not precedents and are not binding as authority upon Courts in India not 
administering English Law. 1 They may, however, be referred to with advant- 
age as affording analogies in the following cases: — 


whenever possible, be treated as in- 
terpreting and limiting the applica- 
tion of earlier cases) . 

(1897) 24 Cal. 30 (34), Esoof Hussain v. 

Fatima Bibi (Later inconsistent sta- 
tute to be followed). 

(1932) 1932 Cal. 550 (551), Charles Jones 
v. Emperor (Judgments of Division 
Benches reported in unauthorised re- 
ports were preferred to one by sin- 
gle Judge in authorised reports) . 

(21) (1926) 1926 Mad. 530 (531): 49 Mad. 

302, Satyanarayana v. China Yen- 
kata Rao. 

(1927) 1927 Mad. 288 (289): 50 Mad. 

403, Mathonkandi Kannan v. Thay- 
yil Pakkulti. 

(1927) 1927 Rang. 4 (14): 4 Rang. 313 
(F. B. ), In re, Ma Mya v. Ma Thein 
(Rangoon High Court not bound to 
follow the decisions of the Lower 
Burmnh Chief Courts, but Subordi- 
nate Courts are bound by the autho- 
rised reports of Chief Courts) . 

(1928) 1928 Pat. 410 (419): 7 Pat. 690, 
TJmeshwardhari v. Neman Singh 
(Patna High Court will not depart 
from curses curiae established in 
Calcutta) . 

(1928) 1928 Pat. 641 (649): 7 Pat. 613, 
Rani Bhubaneshwari v. Manikham 
(Do. ) . 

(1917) 40 Ind. Cas. 517 (518): 1917 Pat. 
575, Mahamayya v. Mst. Sukhdiya 
(Do.). 

(1920) 54 Ind. Cas. 673 (674): 1920 Pat. 

419, Padarath v. Ratan Singh (Do.). 

(1918) 44 Ind. Cas. 146 (148): 1918 Pat. 

91, Krishnalal v. Nandcshwar (Do.). 

(1918) 46 Ind. Cas. 137 (138): 1918 

Pat. 377, Mahabir Prasad v. Nub 
Narain (Do.). 

(1918) 45 Ind. Cas. 203 (203): 1918 Pat. 
457, Ehodda Buksh v. Bahadur Ali 
(Do.). 

(1929) 1929 Lah. 174 (175), Lachman v. 

Naonan (Exact decision of Chief 
Court should bo preferred to that 
of the High Court if it is not direct) . 

(1927) 1927 Sind 225 (226), Shevakram v. 
Ghulam Singh (Sind Suther Court 
Judgments are not binding on Judi- 
cial Commissioner’s Courts) . 

(1927) 1927 Oudh 1 (2), Mahabir Prasad 
v. Secretary of State (Oudh Judi- 
cial Commissioner’s Court decisions 
are not binding on the Chief Courts). 

(1926) 1926 Oudh 367 (367), Sheo Balak 
v. Emperor (Oudh Judicial Commis- 
sioner’s Court decision is not binding 
on the Chief Court) . 

(1926) 1926 Oudh 544 (544), Dinia Din 
v . Farzand Hussain ( Do . ) . 

(1928) 1928 Sind 166 (167), Gobind Ram 
v. Emperor (Bombay decisions are 
considered by the Sind Courts as of 
more authority than those of other 
High Courta) . 

(1924) 1924 Sind 75 (83): 17 S. L. R. 
183, Gunvis & Co. ▼. Amanmal 
(Sind Judicial Commissioner’s 
Courts have great deference to the 


decisions of the Bombay High Court). 

Note 14. 

(1) (1918) 1918 P. C. 11 (20): 45 Cal. 878: 

42 Ind. App. 73 (P.C.), Imam- 
bandi v. Mutsaddi. 

(1883) 7 Bom. 341 (359) (F.B.), Shiva- 
nathaji v. Joma Kashinath (English 
decisions are not precedents but 
afford useful analogies) . 

(1919) 53 Ind. Cas. 213 (221): 1920 Mad. 
427: 42 Mad. 871 (F.B.), Seeni 
Nadan v. M u thus tv ami. 

(1912) 16 Ind. Cas. 601 (606) (Mad.), 

M-uthukrishnier v. Viraraghava Iyer 
(Great care to be taken in applying 
to India English rules with regard 
to equitable rights) . 

(1917) 40 Ind. Cas. 126 (127): 1918 

Mad. 700, Naganalha v. Subra- 
mania (English Law to be followed 
only if in conformity with justice, 
equity and good conscience) . 

(1923) 1923 Bom. 321 (350): 47 Bom. 
843 (F.B.), Wilkinson v. Wilkinson 
(English judgments are in no better 
position than the opinion of eminent 
jurists) . 

(1924) 1924 Cal. 405 (408): 51 Cal. 62, 
Chand Mull v. Debi Chand. 

(1924) 1924 Cal. 864 (867): 51 Cal. 745, 
Brojolal v. Sharaju Bala Debi. 

(1924) 1924 Lah. 513 (522, 524): 5 Lah. 
147 (F.B.), Lee v. Lee (Law of 
the land to be obeyed in preference 
to laws of other countries) . 

(1924) 1924 P. C. 40 (41): 51 Ind. App. 
28: 51 Cal. 304 (P.C.), India 

General Navigation <£ Ry. Co. v. 
Dhekari Tea Co. (Reference to 
English cases unnecessary on points 
under Indian Law) . 

(1927) 1927 All. 246 (251): 49 AU. 353, 
Secretary of State v. Md. Ismail 
Khan (Indian statute — Reference to 
English cases is likely to lead to 
misunderstanding) . 

(1927) 1927 Mad. 988 (990): 50 Mad. 
961, Sannidhirafu v. Secretary of 
State (American decisions) . 

(1927) 1927 Rang. 183 (186): 5 Rang. 

212, Rangoon Municipality v. Sora - 
thee Barabazaar Co. (American 
decisions) . 

(1927) 1927 Sind 130 (131) (F.B.), Firm 
of Gokvl Doss v. Lachmandas . 

(1900) 28 Cal. 171 (175), Sourendra Mohun 
v. Siromani. 

(1930) 19 Ind. Cas. 12 fl6) : 36 Mad. 
544 (F.B.), Annapumamma v. 
Akkayya (English cases are no pre- 
cedents but may be referred to as 
explanatory of Indian statutes 
which are usually based on those 
decisions) . 

(1895) 18 Mad. 88 (91), Damodara Muda- 
liar v. Secretary of State (English 
law referred to) . 

(1897) 20 Mad. . 97 (103), Kondayya ▼. 
v. Narasimhalu (English cases can 
be referred to if law is same) . 

(1926) 1926 Mad. 357 (358), Ramachundra 
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(1) Where an Indian Statute has been passed in the same terms and 

on the same lines as those of an English Statute and the latter 
has been authoritatively construed by English decisions. 2 

(2) Where an English or American decision is based upon general legal 

principles recognised by the laws of all civilised countries. 3 



v. Sankara Iyer (Indian statute 
clear — Reference to English cases is 
of no use) . 

(1915) 28 Ind. Cas. 946 (947): 1915 Bom. 
22: 39 Bom. 472, Timan Gowda v. 
Benep Gowda (Express words of 
Indian statute cannot be overridden 
by English rules) . 

(1909) 1 Ind. Cas. 829 (831)' 36 Cal. 

354, Burn dk Go. v. Colin McDonald 
(English authorities not useful in 
dealing with codified law in India). 
(1870) 7 Bom. H. U. R. 39 (41, 42), 
Reg. v. Showdar. 

(1885) 8 Mad. 175 (178), Parvathi v. 
Mannar. 

(1892) 15 Mad. 414 (415), Hayes v. 

Christian . 

(1904) 27 Mad. 531 (534), Venkatappayya 
v . Madula . 

(1910) 34 Mad. 29 (38), In re Second 
Grade Pleaders. 

(1903) 30 Cal. 36 (76), Ezra v. Secretary 
of State. , 

(1909) 1 Ind. Cas. 738 '733) : 30 Cal. 

166, Narendra Lai v. Emperor. 
(1922) 1922 Cal. 59 (62): 49 Cal. 682, 
Ram Sagar v. Alek. 

(1918) 46 Ind. Cas. 513 (614) : 46 Cal. 

207: 1919 Cal. 512, Beni Madhao 
v. Emperor. 

(1872) 9 Bom. H. C. R. 358 (368), Reg. 

(1899) 26 Cal. 653 (665, 666), Girish 

O hander v. Jatadhan . 

(1896) 25 Cal. 512 (522), Queen-Empress 
v. Abbas AH. 

(1894) 21 Cal. 262 (264), Griffiths v. 

Tezia . 

(1881) 6 Cal. 491 (495, 496), Empress v. 

(1871) 16 ^ Suth? W. R- 69 (79, 80), In 

re Ameer Khan. 

(1877) 1 Bom. 610 (619), Reg. v. Han- 

(1933) 1988* P. C. 145 i (1 1oM % C* d )’ 
App. 196: 60 Cal. 1029 

Be joy Singh Dudhurla v. Oommis- 

sioner of Income-tax, Calcutta. 

[See (1904) 27 Mad. 551, Anna Kwmaru 

PUlai ▼. Muthv/payal. 

(1910) 7 Ind. Cas. 629 (680) : 38 Cal. 

76 Emperor v. Surendra Hath. 

(1910) 8 Ind *0... US ( 122 ); B8 Cal. 

90, Emperor v. Ohaturbhwf. 

(1911) 89 Cal. 164, In w Peevv/n 

(1874) 21 Suth. W. R. 66 (67), I'eerun 

(1866) 6'Suth W W. B. 80 (66), T. 

(1866) fs£L i wV B. 21 (80), «»«" T. 

(1881) fTom^'s'BS (859 to 362), 0««» 

(2) (1886) ;•« (50, 51), Quetm-Bmpr— 

V. Ghulet. « a.* 450 

<18T8 - 7 % 2 o I )i d xJsz* s :. no™. 

,1879, 

(1918) 

y. TJdai Ram. , 101 « -p^n. 

(1916) M M., Oaa.^58 <58 ) . ^ ^ 


(1913) 


(1921) 

(1921) 


( 1916) 


(1933) 


(1896) 

(1892) 


(1892) 

(1870) 


(1928) 

(1917) 


(1932) 

(1883) 


(1898) 

(1901) 

(1925) 

(1914) 


(3) (1922) 


(1874) 


(1888) 


(1880) 

(1848) 

(1883) 

(1920) 


(1920) 


Singh v. Peshawar Bank (Companies 
Act) . 

18 Ind. Cas. 997 (1001) (Mad.). 
Lovelock v. The Malabar Timber and 
Saw Mills, Lid. 

1921 Lah. 134 (135): 2 Lah. 239, 
Joti Prasad v. Emperor. 

1921 Mad. 524 (527): 44 Mad. 

718, Chief Commissioner, Income- 
tax v. North Anantapur Gold Mines, 
Ltd. 

35 Ind. Cas. 942 (948): 39 Mad. 
250: 1917 Mad. 525, Mercantile 
Bonk v. Official Assignee. 

1933 Pat. 196 (199): 12 Pat. 216, 
Pattison v. Bindhya Debi (The 
Interest Act of India and Lord 
Tenderden’s Act) . 

20 Bom. 617 (622), Municipality 

of Bombay v. Shapurji. 

16 Bom. 414 (433), Queen-Empress 
v. Vajivan. 

16 Bom. 269 (272), In re Gulabdas. 
7 Bom. H. C. R. 64 (66), Hama- 
bai v. Banian ji. 

1928 Lah. 609 (625, 626): 9 Lah. 
701, Khan Ghul v. Lakhan Singh. 
41 Ind. Cas. 944 (946, 949): 1918 
Cal. 858: 45 Cal. Ill, Ramendro 
Nath v. Brojendra (English decisions 
of high authority are, in practice, 
though not in theory, binding on 
Indian Judges in such cases) . 

1932 Bom. 344 (350), Bhirnaji v. 
Chuni Lai (Do.). 

9 Cal. 371 (374), Manu Miya v. 
Emperor (English decisions in sup- 
port of view taken of the Code — 
May be referred to) . 

25 Cal. 512 (522), Queen-Empress 
v. Abbas AH (Do. ) . 

28 Cal. 211 (217), Queen-Empress 
v. Dole Gobind (Do.). 

1925 Cal. 613 (615), Cunanda v. 
Lola ( Do . ) . 

1914 Mad. 139 (140): 38 Mad. 

797, Venkatarama v. Swaminatha 
(Do. ) . 

1922 Pat. 104 (106): 1 Pat. 371, 
Jagat Mohan v. Kalipado Ghosh 
(Principles of justice, equity and 
good conscience, for instance) . 

22 Suth. W. R. 279 (281): 1 Ind. 
App. 364: 3 Sar. 391 (P.C.), 

Madron Railway v. Zamindar, Car- 
ve ti nagaram. 

16 Cal. 677 (682): 10 Ind. App. 
44: 5 Sar. 309 (P.C.), Nandi 

Singh v . Sitaram . 

5 C. P. D. 295, Scaramanga v. 
Stamp. 

1848 Teg Rep. 283 (283), Malcolm 
v. Smith. 

7 Bom. 341 (359) (P.B.), Shiva 
Nathafi v. Joma Kashinath. 

56 Ind. Cas. 344 (846): 1920 Pat. 
705, Brahmanand v. Dand Bahadur 
(Except as rules of justice, equity 
and good conscience rules of com- 
mon law in England do not apply to 
India). 

55 Ind. Cas. 152 (158): 1920 Nag. 
144, Keshrimal y. Kadhai ( e.g ., 
rules of justice, equity and good 
conscience) . 
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But it must be applied with reference to Indian conditions. 4 

(3) Where the point is a novel one and there is no precedent in India 
dealing with it. 5 

15. Reference to English Law. — Where the law is codified the Courts 
must construe the Code according to the wording of the statute. It is not open 
to the Courts to ignore the enacted law and apply a rule or principle derived 
from the English Law. 1 But as the Indian system of the criminal law is largely 
drawn from the English Law 2 the Court may, where no positive solution of a 


80 (92), Queen v 


(1886) 5 Suth . W. R. 

Elahee Buksh. 

(1911) 11 Ind. Cas. 311 (312): 38 Cal. 

880, Golap Jun v. Bholanath. 
(1918) 46 I nd . Cas. 513 (514): 46 Cal. 

207: 1919 Cal. 512, Rent Madhab 
v. Emperor . 

(1900) 24 Bom. 423 (426), Queen-Empress 

Tyabali (Rules of interpretation 


(1876) 

(1890) 

(1890) 

(1891) 

(1871) 

(1871) 

(1893) 

(1901) 

(1898) 

(1870) 

(1896) 

(1903) 

(1903) 

(3893) 

(1870) 

(1879) 

(1881) 

(1882) 

(1888) 

(1908) 

(1916) 

<4) (1928) 
(1924) 
(1881) 

(5) 42 Oh. 
(1933) 


good guide) 
re Jngjivan 


v. Sarya 

15 Suth. 
Queen v. 

16 Suth. 


— English decisions a 
1 Bom. 82 (85), In 
Nanabhan (Do.). 

14 Bom. 180, Queen-Empress v. 
Tlarilal (Do.). 

14 Bom. 260, Queen-Empress v. 
Nana (Do.). 

15 Bom. 505 (510), Queen-Empress 

(Do. ) . 

W. R. Cri. Note 78, 
Nobodecp (Do. ) . 

W. R. 28 (30, 32, 33, 
35), Emperor v. Bholanath (Do.). 
21 Cal. 392 (399), Moher Sheikh 
v. Queen-Empress (Do.). 

24 Cal. 881 (883), Tulsi v. Sweeny 
(Do.). 

25 Cal. 333 (338), Deputy Legal 
Remembrancer v. Ahmad Ali (Do.). 
7 Bom. H. C. R. 39 (44), Reg. 
Showdar (Do.). 

20 Bom. 617, Municipal Corpora- 
tion v. Shapurji (Do.). 

7 Cal. W. N. 883, Brojendra Lai v. 
v. Emperor (Do.). 

7 Cal. W. N. 853, Nani Lai v. 
Corporation of Calcutta (Do.). 

3 Mad. H. C. R. App. xi (xii) 
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1928 Mad. 23 (23), Munisami v. 
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Sumder Mull v. Ladhu Ram. 
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v. Moorga Chetty. 
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Mt. Sabratan v. Dhanbat Gadariya. 
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Nazir Khan v. Ram Mohan Lai. 
(1907) 29 All. 685 (696, 704), Emperor 
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particular matter is found in the Indian Act , 3 or where a particular section of 
the Act requires elucidation , 4 adopt the principles of English Law in so far as 
they are founded on justice and are in accord with the general tenor of the 
Indian Act. In doing so it should be borne in mind that the state of society 
and system of laws in the two countries are in several matters very different , 5 
In particular, the special technicalities of English Law should be avoided . 6 

The Madras High Court, overruling prior decisions to the contrary 7 has 
held s that the English Law does not become applicable to India merely by its 


Y. 


(507), Singleton v. 
(Where there is no 
application of Eng- 
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(1895) 22 Cal. 596 (603, 604), Dharam 
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(1917) 37 Ind. Cas. 465 (466): 1917 

Cal. 456, Sarat Ohandra v. Moba - 
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(1866) 6 Suth. W. R. 21 (22), Queen v. 
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Itomesh Chandra Danerjee y.’ 
Emperor. 
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(See (190®) 2 Ind. Caa. 285 (286): 36 
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350 # Itomesh Chandra Banetrjee v. 
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being not expressly excluded by the Indian statute. 

16. Conflict with other Laws. — Where the language of an Indian 
statute is clear, the statute is to be administered as it stands, even though it might 
conflict with international law. 1 An Indian Law is not invalid because it con- 
flicts with the Lnglish Law, or any other system of law; and it is not open to 
the Courts to vary the effect of plain and unambiguous words to avoid such a 
conflict.- Without prejudice to the foregoing rules it may be stated that the 

legislature is presumed not to enact anything contrary to international or common 
lajv. 3 


17. Scheme and arrangement. — W'here the language is ambiguous 
it is permissible to construe the provisions of a particular section with reference 
to the scheme and arrangement of the Act. 1 It lias been held that the division 
into chapters is an organic feature of the Criminal Procedure Code 2 and that 
all the sections falling under one chapter must be interpreted as having refer- 
ence exclusively to matters within the purview of that chapter. 3 In fact, the 
separation of chapters is of such importance that it was considered necessary to- 
re-enact for purposes of one chapter the provisions already laid down in another. 1 
But, since all the provisions of an Act must be construed harmoniously, it is 
permissible to interpret a doubtful point occurring in one part by a consistant 
reference to the express provisions on similar points in other parts of the Act. 5 

18. Interpretation Clause. — It has been seen already 1 that as a 
general rule of construction, words in a statute should receive their ordinary 
and plain meaning unless a contrary intention is apparent from the statute 
Where, therefore, a statute provides a definition or an interpretation clause 
the question arises as to how far the plain or primary meaning of words is super- 
ceded by the statutory definition. It cannot, certainly, be that the legislature 
intended, by a definition clause, to prevent the operation of a word in its primary 
or obvious sense under all circumstances. 2 The real object of the definition 


y. Tirupurasundari A.mmal (Over- 
ruling 36 Mad. 21C (P.B.)l. 
(1923) 1923 Mad. 523 (525, 530, 531): 
46 Mad. 605 (F.B.), Qopal Naidii 
v. King-Emperor (Overruling 44 
Mad. 918). 6 

Note 16. 

(1) (1927) 1927 Bom. 278 (333, 337): 51 
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(Construction of Letters Patent). 
(1925) 1925 Cal. 34 (41, 45): 52 Cal. 1, 
Rogers Pratt v. Secretary of State. 
(1924) 1924 Lah. 513 (522): 5 Lah. 147 
Lee v. Lee. 

(2) (1924) 1924 Lah. 518 (514, 518): 5 Lah. 

147, Lee v. Lee. 

(3) (1927) 1927 Bom. 278 (383, 337): 51 

Bom. 516, Hatimbhai v. Framroz. 
[See (1921) P. D. 204 (217), Keyes v. 
Keyes. ] 

Note 17. 

(1) (1868) 5 Bom. H. C. R. Cri. 69 (73 

Krishna. 

(1907) 81 Bom. 480 (487), Emperor v. 
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(1920) 1J20 Mad. 887 (887, 888, 848): 
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7 Ind. Cas. 963 (964, 965): 35 

Bom. 63, Emperor v. Midshankar. 
33 Cal. 292 (294), Budhai Sheik 
v. Emperor. 

5 Bom. H. C. R. 69 (73, 74). 

v. Krishna Parashram. 

5 Bom. H. C. R. 69 (74),. Reg. 
v . Krishna . 
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Reg. v. Krishna. 

16 Suth. W. R. Cri. 28 (30), 

Queen v. Bholanath. 
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School Board v. Jackson. 
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Imamuddin. 
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Manik Ram v. Emperor ( An inter- 
pretation clause which sets out what 
a word "Denotes” and not what it 
means is not strictly a definition- 
clause) . 
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clause, on the other hand, is to include in the connotation of a word certain 
things which the legislature, under certain circumstances, intends to include 
but which may not fall within the ordinary acceptation of the term. 3 If, there- 
fore, the subject or context renders the special meaning given by the definition 
clause less applicable than the ordinary meaning, the definition clause cannot 
preclude the ordinary construction. The definition clause will thus be applic- 
able unless a different intention appears from the subject or context. 4 Though 
the definition clause is always controlled or limited by any specific provisions in 
the same Act 5 a definition given in another statute not in pari materia 6 or the 
incidents attached to the word by another statute 7 cannot be made applicable 
except so far as provided by the Act itself. 8 See also Notes to Section 4. 


19. ‘‘Means and includes”. — The word “includes” used in a defini- 
tion clause is not intended to be exhaustive of the things denoted by the word 
defined. It is a word of extension. By ‘including’ certain things in the defini- 
tion others are not thereby excluded. 1 But when a definition exhaustive of the 
signification of the word is intended, the expression ‘means’ 2 or ‘means and 

• *1 -i 


includes’ 3 is used. 


20. “May”. — Vrima Facie the word ‘may’ is an enabling word: but 
under certain circumstances enabling words may have a compulsory force. 1 
The question in each case must be solved alvunde and in general, from the context, 
the particular provisions or the general scope and object of the enactment. 2 


(3) (1883) 8 App. Cas 798 (801), Robinson 

v. Barton Ecclcs • , . . 

(1838) 7 A. & E. 480, R. v. Cambridge- 

,iQ fl cx 1 Q. B. 84 (80), Wakefield 

(186S) L. B- 1 V mn0 etc ji ail Co 
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(4) (1913) 17 1 nd.^Cas. gO (67^ - 
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(1879) 2 All. 205 <2° 8) . ( i ia) , Mylapore 

(1908) SUriJf ««« '. * Corporation of 

Madras. Abdul Rauf 

(1982) 1982 Pat. 281 (283). 

(488). Vmachum r. 

’1 (1886) 12 Gal. 480 l 

' ' Afadannissa . 




(1926) 1926 Sind 58 (61), Brooks v. Bar- 

wick ( e.g ., cannot confer jurisdic- 
tion) . 

(8) (1893) 15 All 141 (143), Queen-Empress 

v. Ramlal ( Court’ in S. 195, Cr P 
Code — Definition in I. p. Code to 
apply as per S. 4 (2) of Cr. P 
Code — Definition in Evidence Act 

not to apply) . 
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21. Amendments. — Where there is an amendment to a statute the 
question is whether it affects the determination of a particular matter and not 
whether such matter is excluded from its operation. 1 Where, therefore, the pro- 
visions of the old statute are not referred to in the amending statute, they must 
be considered irrespective of the amendment. 2 But where new provisions are 
substituted for old ones the former alone should be looked to for construing 
the matter dealt with by them. 3 


22. Construction of a Penal Statute. — A penal statute must be con- 
strued strictly j 1 that is to sa.y, nothing is to be regarded as within the meaning 
of the statute which is not within the letter or which is not expressly and intel- 
ligibly described in the very words of the statute itself. 2 As a penal statute 
affects the liberty of a subject, it must be construed, in case of doubt or ambi- 
guity in the language, in favour of the subject. 3 No liability should be held to 
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attach and no penalty imposed by mere implication ; 4 and Courts should not 
extend or narrow down the scope or meaning of a penal provision by loose or 
strained construction . 5 

But when a matter is both within the letter and the spirit of the enactment, 
then a penal statute is to be construed like any other instrument and the Court 
is not to find or make any doubt or ambiguity in its language . 6 These rules apply 
also to the penal provisions of other statutes . 7 


(1916) 36 Ind. Cas. 145 (146): 38 All. 

354: 1916 All. 64, Husain v. 
Emperor. 

(1884) 10 Cal. 1024 (1025), Queen-Empress 
v. Grees Chundcr. 

(1922) 1922 Bom. 138 (141): 46 Bom. 

61, Emperor v. MotUal. 

(1919) 4 Pat. L. J. 435 (445), Pekhu v. 

King-Emperor. 

(1932) 1932 Nag. 174 (176): 28 N. L. R. 

302, Ganpat Ruo v. Emperor. 
(1909) 1 Ind. Cas. 378 (378): 33 Bora. 

22 Emperor v. Dhondhu. 

(1909) 1 Ind. Cas. 387 (388): 33 Bom. 

25, Emperor v. Balu Saluji. 

(1876) 1 Bom. 308 (312), Reg. y. Bhista. 
(1924) 3924 Lah . 440 (443): 5 Bah. 1, 
Crovm v. Mihan Singh. 

(1894) 19 Bom. 247 (249), Queen-Empress 
v. Vnsta Chela. 

(1886) 10 Bom. 263 ( 270 , 271), Queen • 
Empress v. Mangal Tekcfuina. 

(1905) 28 Mad. 37 (39), Re Anusoori. 
(1900) 24 Mad. 271 (274), Rattigadu v. 
Kondti Reddi. 

(1888) 10 All. 115 (117), Smveror 

Sheodin (S. 518 of the Code of 1882 
(S 144 of the present Code; . 
though it did not prescribe the time 
limit of two months could not be 

con'strued U> give the 

powers to pass an order, in effect, 
for perpetual injunction). 

(1031) 1931 Mad. 177 (179): 54 Mad. 75, 
Periuosami Moopnn , In re. 

[See (1901) 28 Cal. 594 (695). Sheopra- 

kash Singh v. Rawlins . 

1. l 

(1920) W20 Mad. _ 33| e)u (34Jl. y ^ 

(4) (1879) f m Afr r 301 (308), Emp'ror v. 
(1887) Io'a'h. 150 (154), QueevrEmpre.. 

(1891) Niddha (The 

,1901) fs’car «*,?«. 

(1918) fe rns' < Sind <66 8. ) : v! 

Emperor. ( 531 ): 46 Mad. 

“> <”>*» jsf (ac« 

common law to be invoae« 
of statute) • (206): 37 Bom. 

(m8) 

(1868) srjrjj arffsn 

to Motion). Xishov Ram- 

' ( 1 887) 1887 Rat- 

chandra (Vo • )• (488): 1919 

(1919) 49 ^ . °UxUst. Kesar r. 

Emv er0T ' 1)0 • ' * 


(1910) 8 Ind. Cas. 123 (124) (Cal.), 

Gobind v. Apkar. 

(1931) 1931 Nag. 177 (178): 27 N.L.R. 

270, Rameshwar v. Emperor . 

(1892) 15 Mad. 323 (330), Srinivasa \. 

Annasami (Language should not be 
strained against an accused) . 
(1910) 5 Ind. Cas. 847 (849): 33 Mad. 

502, Choragudi v. Emperor (Do.). 
(1910) 7 Ind. Cas. 604 (605): 4 S. L. R. 

44, Dhanji Desmany v. Taylor. 
(1909) 2 Ind. Cas. 233 (236): 5 N. L. 

. R. 59, Prithwigar v. Emperor. 

(1893-1900) L. B. R. 284 (284), Empress 
v . Nga Shv.’e Ton . 

(1883-1900) L. B. R. 121 (122), Empress 
v. Kya Ban. 

(1909) 10 Cri. L. Jour. 395 (400): 3 

S. L. R. 66, Emperor v. Deumal 
(6) (1899) 23 Mad 164 (166), PemmTv. 

Municipal Commissioners for Madras 
(Per Subramaniya Iyer, J. (quoting 
from the “Gauntlet” L. R. 4 P C 
184 (191)]. 

(1870) 7 Bom. H C. R. 39 (40), Reg. 

Shavdar (Courts must give effect 

to plain meaning and not narrow 

down) . 

(1931) 1931 Cal. 288 (292): 58 Cal. 180 
Satyendra Kumar Das v. Chairman, 
Municipal Commissioners of Dacca 
(1857-60) 7 Moo. Ind. App. 72 (103): 1 
Sar. 598, Nga Hoong v. Queen 

(We are not in any way to alter or 
construe differently the rules of 
criminal law in consequence of the 
supposed justice of a particular 

C&SQ ) 

[See (1922) 1922 P. C. 257 (261): 45 
Mad. 475: 49 Ind. App. 211 
(P.C.), Radhakrishna y. Sundara 

(Even in regard to penal provisions 
with a strict construction no con- 
struction is open to a Court of law 
which is in violation of what the 
Court considers to be the true mean- 
ing of the provision).] 

[See (1933) 1938 Cal. 280 (281, 282): 60 
Cal. 742, Jogendra Chandra Roy y. 
Superintendent of the Dum Dunn 
Special JaU. 

(1896) 21 Bom. 517 (522), Imperatrix v. 

Appafi Bin Yadarrao . 

(1915) 30 Ind. Cas. 456 (457): 9 S. L. 

R. 43: 1915 Sind 43, Uarumal 
Parma nand ▼. Emperor. 1 
(7) (1869) 1 N.-W. P. 302 (303). 

(1876) 1 Bom. 82 (85), Jagfican r. 

Nanabhai. 

(1931) 1931 All. 421 (423): 53 All. 445, 
Gurucharan Prasad v. Newspaper, 
Benares CUy. 

(1917) 38 Ind. Cas. 308 (309): 39 All. 
309: 1917 All. 181, Emperor r. 

piari . » 

(1014) 1014 All. 101 (102), Sat Narain r. 
Kimm-Emperor . 

(1018) Sfl Ind. Caa. 877 (877): 1917 All. 

444, Bansrfes r. Emperor. 

(1000) 2 Ind. Caa. 408 (400) (All.), 
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23. Rules and bye-laws. — Rules and bye-laws framed under a statu- 
tory power for carrying out the objects of the statute are a part of it provided 
tlie rules and hve-laws are intra vires. 1 But if they are in excess of the statutory 
power, unreasonable or repugnant to the statute they are ulfi'a vires. 2 Rule3 
and bye-laws cannot extend the scope 3 or affect the construction 4 of the Act. 
They must be strictly construed. 5 

24. Recognised construction. — A construction placed by a com 
petent legislature in a latter statute upon the provisions of an earlier statute is 
binding even though erroneous ; because though such an erroneous opinion does 
not make the law, it may be so declared as to operate in future. 1 But the inter- 
pretation long put upon an enactment by persons whose duty it is to construe, 
execute and apply the law while having no binding force on Courts may, in case 
of ambiguity, be given due weight and not simply disregarded. 2 


Dassn v. King-Emperor . 

(1887) 11 Mad. 253 (256), Queen-Empress 
v. Bellara. 

(1912) 17 Ind. Cns. 25 (29) (All.), Col- 
lector of Ghazipur v. Balbhadar. 
(1892) 16 Bom. 414 (429), Queen-Empress 
v. Vajivan. 

(1889) 14 Bom. 180 (187), Queen-Empress 
v. HarilaU . 

(1877) 3 Bom. 150 (151), Emperor v. 
M iyali . 

(1910) 8 Ind. Cas. 493 (494): 34 Mad. 

255, Muthu v. Emperor. 

(1908) 31 Mod. 408 (413), Mylapore 

Krishnasamx v. Corporation of Mad- 
ras. 

(1891) 19 Cal. 35 (46), Queen-Empress 
v. Jogendra Chunder Bose. 

(1897) 1 Cal. W. N. 465, Emperor v. Kali 
Prasanna. 

(1888) 10 All. 115 (117), Queen-Empress 
v. Sheodin. 

(1922) 1922 Bom. 97 (98, 99): 46 Bom. 

657. Matubhai v. Emperor . 

(1931) 14 Nap. L. J. 37 (38), Godra Lun- 
grya v. Namdeo. 

(1927) 1927 Ranp. 193 (199): 5 Ranp. 

244, Chettyar v. Official Assignee. 
(1932) 1932 Pat. 281 (284), Abdul v. 
Banarsi. 

(1919) 49 Ind. Cas. 481 (486): 1919 Pat. 

27, Msst. Kesar v. King-Emperor. 
(1881) 8 Cal. 259 (262), Emperor v. Sod- 
danung [Stamp Act]. 


Note 23. 

(1) (1910) 5 Ind. Cas. 738 (738): 33 Mad 

511, Crown Prosecutor v. Kothanda 
ramiah. 

[See (1923) 1923 Pat. 1 (6, 7): 2 Pat, 
134, Emperor v. Abdul Hamid (Dis 
tinction drawn between rules declar 
ed as law by the Act itself and ralei 
not so declared — The latter alom 
held open to attack by Court) . ] 
(1925) 1925 Nap. 893 (394), Emperor v, 
ShribuBabh (Rules are intra vires i: 
authorised under some law or other) 

(2) (1931) 1931 Lah. 476 (480): 12 Lah. 636 

In re Khairnti Ram. 

(1912) 13 Cri. L. Jour. 482 (483): 40 Cal 
41, Maniruddin v. Abdul (Govern 
ment circular cannot authorise an in 
frinpement of law). 

(1932) 1932 All. 110 (111): 54 All. 1, 
Mvhmnmadi v. Emperor. 

(1932) 1932 All. 70 (71), Ghanchal t. 
Emperor. 

(1932) 1932 All. 537 (539): 54 All. 611 


Mt. Naziran v. Emperor. 

(1921) 1921 Lah. 134 (135): 2 Lah. 239, 
Joti Pershad v. Emperor. 

(1933) 1933 Cal. 243 (245): 60 Cal. 639, 
S. R. Yarma v. Emperor (Un- 
reasonableness) . 

(1933) 1933 All. 148 (150), Satyanarayana 
v. Yorke (Do.). 

(1921) 59 Ind. Cas. 545 (546): 1920 L. 
B. 69, Pillai v. Moulmein Munich- 
pal Committee (Distinction between 
bye-laws of public bodies and those 
of corporate bodies for profit — For- 
mer to be given benevolent construc- 
tion) . 

TSee (1907) 5 Cri. L. Jour. 281 (282), 
Dcbi Saran Misser v. Emperor. 
See also (1924) 1924 Lah. 78 (78): 4 

Lah. 10, Crown v. Puran Singh. ] 

(3) (1917) 40 Ind. Cas. 322 (327) (Cal.), 

Amrit Lai v. Corporation of Cal- 
cutta. 

(4) (1926) 1926 Cal. 856 (858): 53 Cal. 615, 

S. K. Imtaz v. Dina Nath. 

(5) (1866) 1 Ind. Jour. N. S. 102 (105), 

Justices of the Peace for the Town 
of Calcutta v. Maharanee of Burd- 
wan. 

(1931) 1931 Cal. 688: 58 Cal. 510, Ashu- 
tosh v. Sudhanjhu Bhusan. 

(1933) 1933 Rang. 68 (69): 11 Ranp. 

182, Mudaliar v. Maymyo Municipal 
Committee . 

Note 24. 

(1) (1889) 11 All. 490 (503, 504) (F.B.), 

Abdullah, v. Mohan. 

(2) (1910) 7 Ind. Cas. 890 (892) (Cal.), 

Corporation of Calcutta v. Benoy 
(Interpretation by Municipal bodies 
of Municipal Acts) . 

(1921) 1921 Cal. 40 (43): 48 Cal. 161, 
Killing Valley Tea Co. v. Secretary 
of State (View of the Income-tax 
Department) . 

(1933) 1933 Mad. 489 (490): 56 Mad. 

837, Madras Provincial Co-operative 
Bank, Ltd. v. Commissioner of 
Income-tax, Madras (Continuous 
practice in the Income-tax Depart- 
ment and in decided cases) . 

(1931) 1931 Lah. 320 (323, 324), Ohumna 
Mai v. Commissioner of Income-tax , 
Lahore (Do.). 

(1932) 1932 Sind 107 (110), Jethmal Pars - 
ram v . Emperor ( Construction of an 
Ordinance by Executive Govern- 
ment. 
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25 Repeal.— An earlier statute will be considered to have been 

repealed by a later one only if there are express words to that effect. 1 Repeal 

by implication cannot be assumed unless the two Acts are so plainly repugnant 

to each other that effect cannot be given to both of them at the same time 2 This 

rule holds good even in cases where the earlier is a special Act and the later one 

general Act 2 Where a subordinate Legislature, authorised to rescind, van- or 

modify the legislation of a superior legislature, intends to do so it must be done 
only expressly . 4 

Where the provisions of a statute are, by reference, incorporated into 
another, the subsequent repeal or amendment of the provisions in the former 
statute ^ will not have the same effect in the latter statute unless expressly 

A proceeding taken against a person under a temporary Act like an 

ordinance, will ipso facto terminate on the expiry of the Act 6 Penalties how 

ever, that have been incurred while a statute is in force, are not in the absence 

of an express provision to the contrary, affected by the mere fact that the statute 
has ceased to be in force. 7 

See 'ilso notes to section 2. 

26. “Judicial discretion’’.— The law in many instances leaves cer- 
tain matters to the discretion, of the Court. The discretion, in such cases must 
not be exercised in an arbitrary, vague or fanciful manner, but on judicial 
principles - 1 Again where there is no indication in the Act or rules of the grounds 


[See also (1884) 10 Cal. 166 (184), 

Mathoora Kant v. India General 
Steam Navigation Go. (View long 
held by Courts of law and the public 
persons affected by the Art is worthy 
of consideration).] 

Noto 26. 

<1) (1909) 4 Ind. Cns. 281 (283): 34 Bom. 

252, Municipal Commissioner v. 
G. I. P. Ry- Go. 

(1925) 1925 Mad. 385 (392): 48 Mad. 

331, Krishnaswnmi Ayyar v. Sw ami- 
rath a (General words not sufficient). 
(1872) 7 Mad. H. C. R. App. VI (Do.). 
(1922) 1922 Pat. 269 (271): 1 Pat. 104, 
Re JIazra. 

(1981) 1931 All. 817: 53 All. 524, Ajmad 

Ali v. Sadat Begum. 

[See (1919) GO Ind. Cas. 824 (827) : 42 
1 Mad. 540: 1919 Mad. 7. Govinda 

<2) (1925) 1925 Mad. 385 , 8 . 93, 

' 397): 48 Mad. 331, Krishnaswami 

v. Swaminatha. 

(1883) 6 Mad. 82 (36), Sitapathi Nayudu 

(1909) I' lJ?(T‘c'as. 281 (283) : 34 Bom. 

252, Municipal Commissioner ▼. 

(1910) ^ Ind. Cas. 963 (965): 35 Bom. 
(1910) l Q ^ peror v . Mulehankar. 

(1981) 1931 All. 567 (568), Shakir ▼. 

Ohandor (Rules). KK iqo 

(1088) 1938 All- *^244): 65^ A ^ 

A diet of the moh dourt. A.W,ha- 

rSeB Praea^'y^P^'- 

afl24) M 


SW \£. 

vkJtota ■ Rrlthn '“^‘ 
(1927) 1927 Car 432 Ui3) Elnff-Bmperer 
v. Rajah Probhatchandra (When 
subsequent Act makes no reference 
to earlier Act, the two should be 
construed together) . 

[See (1931) 1931 P. C. 149 (153): 58 
Ind. App. 259: 59 Cal. 55 (P C ) 
Secretary of State v. Hindustan bo- 
operative Insurance Go., Ltd 1 

(4) (1925) 1925 Mad. 385 (396, 397): 48 

Mad. 331, Krishnasvmmi v. Sica mi- 

Txatria • 

(5) (1931) 1931 P. C. 149 (152): 68 Ind 

App. 259: 59 Cal. 55 (P C )* 

Secretary of State v. Hindustan Go- 
operative Insurance Co. Ltd 
(1903) 26 Mad. 394 (401), Slvakulandai 
▼ . Ammayyan. 

(6) (1938) 1933 All. 669 (670), Bansgopal v. 

v. Emperor. 

(7) (1933) 1333 6al 280 (281), Jogendra 

Chandra Roy v. Superintendent of 
the Dum Dum Special Jail 

Hole 26. 

(1) (1879) 5 Cal. 259 (265). Harbans y. 

B tutiro Prasad . 

(1917) 1917 Bom. 33 (34); 42 Bom. 172, 
Emperor y. Bhimaji (Discretion not 
u> depend upon resolutions of the 
Executive Government) . 

[8ee also (1915) 16 Cri . L. Jour. 629 
(630): 38 Mad. 489 (490), Govinda 
y. Prrwmal (Subordinate Magis- 
tratea are not legally hound by Dia- 
tr'ct Magistrates General instruc- 
tions in particular cases) 1 

<m4) 1 ( J 8): 48 Bom. 87, 

Bhagachand v. Secretary of State. 
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Sec. 1. 


upon which the discretion is to be exercised it is a mistake for the Courts to lay 
down any hard and fast rules or grounds in that regard. 2 


PART I. 
PRELIMINARY 


Chapter I. 


Extent. 


1.* (1) This Act may be called the Code op Criminal 

short title : Procedure, 1898 ; and it shall come into 

commencement. force on the first day of July, 1898. 

(2) It extends to the whole of British India; but, in the 

absence of any specific provision to the 
contrary, nothing herein contained shall 
affect any special or local law now in force, or any special 
jurisdiction or power conferred, or any special form of pro- 
cedure prescribed, by any other law for the time being in force, 
or shall apply to — 

(a) the Commissioners of Police in the towns of Calcutta, 

Madras and Bombay, or the police in the towns of 

Calcutta and Bombay ; 

(b) heads of villages in the Presidency of Fort St. 

George; or 

(c) village police-officers in the Presidency of Bombay: 

Provided that the Local Government may, if it thinks 

* * * by notification in the official 

Gazette, extend any of the provisions of this Code, with any 
necessary modifications, to such excepted persons. 


fit, 


Synopsis. 


I 


CRIMINAL PROCEDURE 
EXTENT— BRITISH INDIA 
SPECIAL LAW 
LOCAL LAW 


Note No. 

1 

2 

3 

4 


*(CODE OF 1898— S. 1.) 

The words “with the sanction of the Governor-General in Council” have been deleted 
by Act XXXVIII of 1*920. 


• - 


(2) (1914) 1914 Cal. 597 (599): 41 Cal. 446, 


Hume v. Poreeh (Thunder Ghost. 


Preliminary. 



SPECIAL J URISDICTION 
SPECIAL POWERS 

POLICE AT CALCUTTA. MADRAS AND BOMBAY ' i 
VILLAGE HEADMAN IN MADRAS 

VILLAGE POLICE OFFICER IN THE PRESIDENCY OF 
BOMBAY 

ANY SPECIAL FORM OF PROCEDURE 

RETROSPECTIVE EFFECT OF THE CODE — See Note 3 
of the Preamble 


5 

6 

7 

8 

9 

10 

11 


Other Topics. 


Native States. See Note 2, Pts. 13-16. 
Object of the Code. Note 1. 

Other places where the Code does not apply. 
See Note 2, Pt. 12. 


Specific provisions to the contrary. Note 7 
Pt. 3. 

Transfer of Territory from British India 
Note 2, Pis. 20, 21-a. 


1. Criminal Procedure. — As has been seen in Note 2 to the Preamble 
the Code of Criminal Procedure provides for the punishment and prevention of 
offences under the substantive Criminal Law. 1 Accordingly the Criminal Courts 



(CODE OF 1882— S. 1.) 

The following clauses in the Act of 1882 were repealed: 

(&) any officer duly authorised to try petty offences in military bazars at canton- 
ments and stations occupied by the troops of the Presidencies of Fort 
St. George and Bombay, respectively; 


[Repealed by the Cantonments Act (13 of 1889)]. 

(e) and nothing in Sections 174, 175 and 176 shall apply to the Police in the town of 
Madras. 

[Repealed by Act V of 1889 ( an Act to abolish the office of Coroner of 

Madras)]- 

The proviso was newly added in the Act of 1898. 

(CODE OF 1872 — Ss. 1, 540 and 641.) 

1. This Act may be called “The Code of Criminal 
Short title. Procedure* *. 

_ . , whole of British India, but shall not, except as hereinafter provided, 

It extends affect the procedure of the High Courts or Police Magistrates 

Local extent. in Presidency towns; 

And it shall come into force on the first day of September 
Commencement. 1872. 


Saving of Jurisdiction of 
Presidency Police Magis- 
trates. 


640. Nothing in this Act shall be held to alter or affect 
the jurisdiction or procedure of the Magistrates or Commis- 
sioners of Polite, or » the Police in the Presidency towns, 
except so far as this Act expressly provides for the same. 




<1) (1922) 1922 Mad 

i r*t**i. 

Cr. P. C.— 6 


1 — Not* 1 . 

. 448 (444), In 


re Boma 


<1.88) 10 AU 58 ( 81 . 88), Ou~n-Smpr... 
r. Wasir Zan. 
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are not to entertain matters which are properly within the jurisdiction of Civil 
Courts.- But the existence of a civil remedy is no reason for a Criminal Court 


Saving of jurisdiction 
and procedure of land- 
holders, Heads of villages. 541. Nothing in this Act shall be held to alter or affect — 

Village police officers. 

Cantonment Magistrates. 

(a) the jurisdiction or procedure of landholders specially empowered according to 

law in the Presidency of Bombay, 

(b) the jurisdiction or procedure of the heads of villages in the Presidency of 

Fort Saint George, 

(c) the jurisdiction or procedure of village police officers in the Presidency of 

Bombay, 

(d) the jurisdiction or procedure of any officer duly authorised and appointed 

under the laws in force in the Presidencies of Fort Saint George and Bombay, 
respectively, for the trial of petty offences in Military Bazars at cantonments 
and stations occupied hv the troops of those Presidencies respectively. 


(CODE OF 1861— Ss. 1, 441 and 442.) 

Short title. 1# This Act sbaB be called the Code of Criminal 

Procedure. 


Act not to take effect in 
Presidency Towns or 
Strait Settlement, 
of Wales Island, Singapore, 
the same. 


441. Nothing in this Act shall be held to alter or affect 
the jurisdiction or procedure of the Chief Commissioner of 
Police, the Police Magistrates or the Police of the Towns of 
Calcutta, Madras, and Bombay and the Settlement of Prince 
and Malacca, except so far as this Act expressly provides for 


412. Nothing in this Act shall be held to alter or affect the jurisdiction, duties, or 

procedure of landholder?: specially empowered according to 
law in the Presidency of Bombay, nor to alter or affect the 
jurisdiction or procedure of the Heads of Villages in the 
Presidency of Fort Saint George, nor to alter or affect the 
jurisdiction, duties or procedure of Village Police Officers in 
the Presidency of Bombay nor to alter or affect the jurisdic- 
tion or procedure of any Officer duly authorised and appointed 
under the laws in force in the Presidencies of Fort Saint 
in MiliHw T?o, n rc _ f n . Qeor £ e an( * Bombay, respectively, for the trial of petty offences 
dendes respectTvel S y . at Cant ° nme “ ts and —pied *7 the troops of "those Presi- 


Saving of jurisdiction 
and. procedure of Heads of 
Villages, Village Police 
Officers, etc. 

Officers exercising juris- 
diction over petty offences 
in Military Cantonments. 


(1869) 12 Suth. W. R. 86 (37) (P.B.), 

Queen v. Ameeruddeen (Object of 

S°. de . 1S , *2 simplify procedure of 
Criminal Courts) . 

(1891) 1891 Rat. 577 (579), Queen- 

Empress v. Abduf. 

(1895) 1895 Rat. 776 (778), Queen- 

Empress v. Ramachandra. 

[See also (1921) 1921 Sind 8 (8): 19 S. 

*’a- !?* P . Uui,wl The Crown 
(Jurisdiction is a branch of adjec- 
tive law) . 

See (1871) 15 Suth. W. R. 71, Notes 
(72-N), Queen v. Nabadwip (The ob- 


ject of the law of procedure is the 
protection of the innocent and the 
punishment of the guilty).] 

(2) (1923) 1923 All. 544 (544), HuTcumchand 

v. Emperor (Removal of earth from 
land without owner’s consent — De- 
fence being a customary right — Held 
civil nature) . 

(1924) 1924 All. 1 (7): 45 All. 656, 

A.bdid Wahid v. Abdullah Khan 
(S. 188, Cr. P. Code— Public way 
disputed — Question to be referred to 
Civil Court) . 

(1914) 1914 Sind 17 (17): 7 S. L. R. 
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to refuse trial of an offence where one has been committed. 3 In criminal trials 
the duty of the Court is more onerous than in civil cases. While in civil cases 
the Court will decide on the evidence that the parties choose to produce, it is 
the duty of a Judge, in a criminal case to see that all relevant evidence is 
brought before it. 4 

2. Extent — British India. — Crime being in its essential nature local 1 
the British Indian Courts have jurisdiction to try any person for an offence 
committed within their respective jurisdictions in British India. 1 ** In excep- 
tional cases, however provision has been made for dealing with offences com- 
mitted outside British India.' l b Whenever, in either case, the criminal law is 
set in motion in British India the law of procedure applicable is the Code of 
Criminal Procedure, subject to any special or local law or special jurisdiction 
as mentioned in this section . 

The expression British India has been defined in S. 15 of the Indian 
Penal Code as the territories which are or may become vested in His Majesty 
by the statute 21 and 22, Vic. Ch. 106 entitled ‘An Act for the better Govern- 
ment of India’. This is the definition applicable to the Code of Criminal Pro- 
cedure by virtue of Sub-section 2 of section 4 of this Code. See also the defini- 
tion in the General Clauses Act, 1897. 2 

The following places have been held to be within British India: — 

The Khasi and Jaintia Hills, 3 the Laccadive Islands and Aden. 4 the 


100, Ramzan v. Noor Mahomed 

<1900) !?*<&. 131 (132), iveram Da, v. 

(1923) (2) <330), Karan, 

' ' Chand v. Mathura On*. 

(192B) ?925 I, ah. 289 '290). Ladha Shah 

( 1913 ) Ti " “our. 128 ( 128 ) (Lab.), 

( ’ Annul Singh v. Emperor. 

rvi 1 1 .Tour. 50 [no*- 

<1911) PunR* No. 33, Emperor v. 

.,|«© ■sH.l-.s.T !■ 

Pat. Vr-Tirninal Court* ought to 
^cautlouB In Ibeir opinion, on 
questions of tltl®). (191), 

Sce v. E,n P ~or <DO p > • 5g 

8 ) (1933) 1988 A, J- ,^ ct ( 0 ,' e ncnmbranco *up- 

Empe 7 r,.le deed — Offence of 
Preaaad in £ d tho11(th sale deed 
cheating to oe damage*) . 

contains ct > v ® n £”} CaB 430 (431) : 

-s offl. 

found by _S J il m wllh Civil Court pro- 

in accordance wiw» 

cess records) J /20i) : 43 All. 283, 

/^a\ CP O.). Muham- 

(1) (1898) «/»'; 


(1876) 1 Mad. 171 (172), Reg. v. Adi- 

vigadu (There must he jurisdiction 
over the place of delict. This rule 
may he modified hy statute) . 

(1893) 16 Mad. 463 (463), Queen-Empress 

v. Paranga. 

(1914) 1914 Cal. 725 (725), Moheshwari 
v. King-Emperor. 

(1932) 1932 Cal. 753 (755), Jitendranath 
Ghose v. Chief Secretary to the Go- 
vernment of Bengal (Foreign subject 
liable if offence within British India) . 
(1867) 4 Bom. H.C.R. Cr. 38 (39), Reg. 

v. Bechnr Mnvn (Subject of a Foreign 
state, offence not committed within 
British territory — No jurisdiction) . 
(1928) 1928 Sind 161 (164). Wheeler v. 

Emperor (Foreigner — Offence com- 
pleted in British India — 

Accused is subject to British Indian 
jurisdiction though illegally brought 
into British India). 

[See (1906) 28 All. 372 (374), Emperor 

v. Bnldeswa. 

See (1918) 1918 Lah. 49 (50): 1918 Pun. 

Re. No. 23, Raj Bahadur v. Empe- 
ror (Abetment by foreigner outside 
British India) . 

(1873) 10 Bom. H.O.R. 356 (857), Reg. r. 
Pirtal (Do . ) . 

See (1868) 9 Suth. W. R. Cr. 29 (29, 30), 
Motes Chand v. M ohendranath Hai- 
dar (Where doubt if a place ia British 
India Court should inquire) . 

(1-a) See S. 2 of the Penal Code. 

( 1-b) See 8s. 3 and 4 of the Penal Code and 

8s. 54. 186 and 188, infra. 

(2) The General Clauses Act X of 1897, 8. 2 

(7) . 

(3) [See (1877) 8 Cal. 63 (74, 75), Emperor 

v . Bur ah . ] 

(4) (1890) 18 Mad. 868 (366. 858), Queen- 

Empress ▼. Oheria Koya. 
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Sec. 1 
Note 2 


IaJks Bay (on the Indian side)". Coorg, 0 the non-feudatory Zamindaris in 
Centi al Provinces, the Island of Perim, 8 the Andaman and Nicobar Islands 9 
the cantonment of Wadhevan, 10 and the Town and Fort of Jhansi." 

In the ease of certain special tracts, though they are British territory, 
the ordinary jurisdiction under the Criminal Procedure Code has been taken 
away ; they are governed by special regulations. 12 

w .r, The t- but -T Malta!* of Mahurbhuaj 13 and Orissa 14 the Civil Station of 
Wadhevan * and the Nairn- 1 -' and Foreign 10 states are not British India. 

In the case of certain areas outside British India the Criminal Procedure 
Code is, however, in force by virtue of the exercise of special powers vested in 
Gove rnor-Oeneral m Council 11 or by treaty 18 or under orders in Council of 


(5) 

( 6 ) 

(7) 

( 8 ) 
(9) 

( 10 ) 

( 11 ) 

( 12 ) 


(13) 


(14) 

(14-a 

(35) 


[See (1905) 2 Cri. L. Jour. 75 (76): 29 
Bom. 575, Emperor v. Comlau 
(Aden). 

See (1933) 1933 Bom. 194 (196), Hira- 

chand v. Venidas (Do.). 

See (1906) 30 Bom. 246 (249), Municipal 

o ,-. 0 2£ Cer ’ A<Un v * (Do.). 

See (189o) 1895 Rat. 825 (825), Queen v. 
Naradxn (Do. ) . ] 

(1904) 27 Mad. 551 (572). Anna Kumaru 
v. Muthu Payed. 

(1865) 2 Mad. H. C. R. 448-n, Reg. y. 
Bam . 

(1912) 13 Ind. Cas. 965 (972, 973): 39 
CaL 615: 39 Ind. App. 31 (P.C.), 
/10Qa , BxrBxkram v. Secretary of State. 
(1886) 10 Bom. 258 (261), Queen-Empress 
v - Mangal Tekchand. 

[See (1885) 9 Bom. 244 (249), Triccam 

% h £ nd v - B - B • and O. I. Ry.) 
(138. >) 9 Bom. 244 (248), Triccamchand v. 

/ •. anr\ \ ^ ' B ' C • 7- RdUtUOy . 

(1889) 11 All. 490 (499, 504) (F. B.), 
Abdulla v. Mohan (Town and Fort 
of Jhansi) . 

(1900) 27 Cal. 654 (654), Queen-Empress 
v. Sonai Mugh (Chittagong Hill 
Tracts) . 

(1899) 26 Cal. 874 (878), Soonderjx Nan- 

v - Mavton (North Cachar Hills). 
(1911) 12 Cri. L. Jour. 10 (11) (Cal.), 
Darsingh v. King-Emperor (Garo 
Hills) . 

(1887) 16 Cal. 667 (675), In the matter of 
Bxchitranund y. Bhugbut Per ax (The 
tributory Mahal of Kherenjar) . 

(1916) 36 Ind. Cas. 581 (582): 1916 Bom 
313, Emperor v. Khalpa (Mewar 
Estates in West Khandesh) . 

(1882) 8 Cal. 985 (990*992) (F B ) 

Empress v . . Keshur Mohaian 

<1882) BwrokoU 288 <288) - e 

<1916> n°li 3 ° 4) : 1917 C “'- 

(19° 2) 8 Cal W. N. 573 (574): 29 Cal. 

rx> * 40 / 0 ,’ rt ? fta * o<> v - Baton. 

[But see (1881) 7 Cal. 523 (532), Hurscr 

X?A < 52 a * ro v - Dinobundo Patro (Im- 

(F d B ® V j , 7 ule ft 8 Cal. 985 

(1902> MahSSb 40 < t J . ( 4 < l» 402 >* Baton 

) fl n) V r* * hato ° Sehoo. 

) (1912) 13 Cri. L. J. 790 (792): 37 Bom. 

MQnn . J 52 i Emperor v. OMmanlal. 

(1900) 2 Bom. L R. 337 (837), Queen- 

( i v ‘Banchhod Day a . 

(1876) L “i?*,,? 71 < 172 >. Beg. y. Adi- 
vxgadu (Mysore) . 


(1884) r^( D 3 o 5 t. <355) ’ Siddha T 

(1 87°) S^Mad. H. C. R. App. iii (iv) 

<1889> Le^Vo 0 )' 40 ’’ In 

;; 893) r«™,“ ad ( Co 4 c 6 h?n, (463) ' ’■ 

[See (1908) 35 Cal. 478 (493) (P. C. ) 

v. Shahpurjce (Secundera- 

only for Military 
occupation).] 3 

(1894) 21 Cal. 177 (179), Hossain AH 
Mtrza v. Abid Alx Mirza (Do ) 

<1906) < 253 ) < p - O.), Hem- 

(KatWa^ar) V ' ^ Sakar,at 

(1912) 3 * A11 - 118 (120, 121), Emperor v. 
Pi qi1 \ Bam Naretih Sxngh (Benares State). 
C1911) 11 Ind. Cas. 1006 (1007) (All.), 

norm $? ip A r ? r Z^ Saheb Din (Do.). 

(1907) 34 Cal 576 (580), Prabu v. Salt- 

^. T J ie „ family domains of the 
Mali a rajah of Benares were British 
territory before 1911) 

(1886) 10 Bom 186 (188)/ Queen-Empress 

kot)^ 6 ^ ( Civil station at Raj* 

(1910) 6 Ind Cas. 640 (641): 1910 Pun. 

Re. No. 14, Bishen Das v. Empe- 
r<a "rtBUhihr State). P 

1 ( n^L-\ B r- C v R - A PP- l«vi 

(lxxxiy), Ramachandra Dada v. Dada 
Mahadev (Sangli is an independent 
State) . ] 

[See (1887) 10 Mad. 21 (21), Gregory v. 

, - . . . „ „ Vadakasy (Travancore) . ] 

(16) (1882) 5 Mad. 23 (24), Bapu Datch r. 

Queen-Empress (Goa) . 

(1923) 1928 All 64 (65): 45 All. 18, 

FakhoruUa v. Ram (Basra British 
, occupation only for Military nurooseal 

(17) (1915) 31. Ind. Cas. 373 1 (374) : lOUpMadV 

589. 89 Mad. 942, In re G- (1 

^“a/orlV! MiUtary Station 

<1911) 346 C p;A57* JO p r ' 42 (42): 34 Mad * 

(Do'. f blic Prosecutor y. Marchant 

(1889) (Do.) 3 *" 1 ' " (41) » In re Ba V** 

<1911) M.B^ r oAo L r7 Jour * 585 (535): 34 
(Do*) 343 ’ E ' R * Lo ° an v - Bomer 

[See Med. > *56 (357), Scott ▼, 

) (1867) 3 Mad. H. C. 354 (860, 362)^ 
Queen v. Venkanna (Sundoor State 
Jurisdiction oyer Europeans and 
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His Majesty. 18 *® 

As to the applicability of the Code to the Scheduled Districts, ace the 
Scheduled Districts Act, 1874 and the connected notifications and also the 
undermentioned cases. 19 


The transfer of a part of the British Territory in which an offence was 
committed, to a Native State will not affect the jurisdiction of a British Indian 
Court to proceed with an appeal 20 or with the trial 31 in a case validly pendino- 
before it on the date of such transfer. Nor does the transfer of one district 
from one Presidency to another in British India prevent the Criminal Procedure 
Code from operating therein or deprive the accvised of his rights under the 
Code. 21 *® 


Territorial Waters . — This expression denotes that part of the sea extend- 
ing from the seashore to a distance of a marine league (three miles'! This 
area is within the territorial limits of the state on which it abuts and is part 
of it for purposes of jurisdiction. 22 


The High Seas.-— The High Seas are those pares of the seas which are 
beyond the limits of the territorial waters. It is a recognised principle of Inter- 
national Law that a ship on the High Seas is a floating island belonging to the 
state whose flag it is flying. By virtue of British Parliamentary Statutes extended 
to operate in British India 23 the British Indian Courts have jurisdiction to try 


Sec. 1, 
Note 2. 




their servants and other resident* 
not being Native subject* of the 

Yi * \ 

(1898) 25 Cai. 20 (31): 24 Ind App. 137: 
1897 Pun. Re. No. b {r. 

Mohd. Yusuf -udrdin v. The Qwen- 
Em press (Lands occupied by Hydera- 
bad State Railways) . , , 

[See (1903) 30 Cal. 872 30 In( h 

1 App. 154 (P. C.), Afohd. Yusuffudin 

v. Secretary of State ‘ 

( 1920) 1920 Lah. 235 (236): 1 Lah. 406 
' Radha Krishn v. Emperor (Lands 

occupied by Gwalior State Railway). 
Mantn £ L R. 873 (875), Emperor 

v. Raghunatha Rao ( R . al b v 'jJ n 8ta ‘ ,0n 
in the Native State of KaloD . 
r (1900) 24 Bom. 471 <* 72 L re 

RattanseePurushotam (Muscat) 

< 18 *®) ( 1896 U 8 p 9 r L Abdurrahman V Uganda ) . 

<«■> grHjs <%'> h 7 

) v. if}, ( ( «^?917 Bom. 

(19) (1917) 224^^41 Bom. 657, Emperor v . Nazar, 

ah Vs8 Queen-Empress v. 
(1890) /LicSdive Island.). 

°i eT i? 122 125). Queen- 

(1801 ’ 1 T aillrt /•«< 

(1000) OTSTwtMi-. >. 

(Do.). _ ..a ( 143 ): 42 Cal. 

(1M4 , l«lTcS! «a <4.0 : 41 «. 


Darbari v. Bkoti (Do. ) . 

(1914) 23 Ind. Cas. 876 (b) (Cal.), Qola 
Nazab v. Panchaiuim (Do.) 

M917) 40 Ind. Cas 174 (lisulilj Pat 
oo 7 f Kv/rnar Satya v. Dwarka (Dn ) 
TSee (1886) 12 Cal. 536 (538, 539), Duia 
I>att Rai v. Nifabat Ilosein (Do ) 
See (1891) 18 Cal. 247 (250), Re. Wilso 
(Do. ) . ] 

(1914) 1914 Cal. 607 (608): 41 Cal 87t 
Sardbari v. Hukum (Do.) 

( 1921 ) 1921 Pat. 45 (46), Tekait Dey v 
Bhuk (Do.). u 

fSee (1872) 17 8 uth. W. R. n mj) 
Queen y. Boydonath (Do.).l 

(20) (1911) 33 All 578 (579), Mahabir y 

King-hmperor . 

(1911) 11 Ind. Cas. 1006 (1007) (All ) 
King-Emperor v. Saheb Din. 

(21) (1912) 34 All. 451 (454), Emperor v 

Oanga. 

(1912) 34 All. 118 ( 120 ), King-Empero 

v. Ram Karesh Singh. V 

[But see (1876) 1 Bom. 867 (461): 3 Ind 
App. 102 (P.6.) , Damodar v 
Devram (Civil suits).] 

(21-a) (1884) 2 Bom. H. C. R. 106 (111 Hfl 

117), Reg. y. Yenkataswami . 

[See (1894) 18 Bora. 636 ( 00 ™ 667) 

Altetr Caufman v. Bombay Govern 

See <1010): 35 Ind. Cas. 902 (900, 907) 
1916 C. 21: 39 Mad. 017: 4 ' 
Ind App. 192 (P.C.). Secretary 
of S tate ▼ . OheUikarU 1 1 

.23) 090.) 25 Bom. »M ,638). Kle g -E,e vc ro 

*~ Tke plk< */ O fleer of Ifurtr 

&.n«‘) Utn - — "* 0nt ,D 
[Sea (187 ® a > r< ^ n w «‘' 808. In re WQUmm Joht 

*** <18 (ii I 1 ' °- B - CH. 8* 

( 07 , 08 , 70 ), JUg. t . Kostya Rama.) 
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Sec. 1, 
Notes 
2—3. 


offences committed on the High Seas by a British subject on a British ship the 
procedure applicable being that of the Criminal Procedure Code. 24 

3. Special Law. — -A special Law is a law .applicable to a narticular 
subject. 1 It does not include local family law 2 or the English Common Law. 3 
For instances of special laws, see the undermentioned cases. 4 This section 
enacts that nothing in the Code shall affect any special law in force. The mere 
existence of a special law, therefore, does not exclude the operation of the Cri- 
minal Procedure Code unless the special law expressly or impliedly provides in 
that behalf 5 where, however, there is a special enactment on a specific subject 


(24) (1927) 1927 Mad. 688 (688), Sengodai 

Yannan, In re. 

(1901) 25 Bora. 636 (638), King-Emperor 
v. The Chief Officer of Mustri (Sub- 
stantive law also to bo I. P. C.). 
(1890) 14 Bom. 227 (230), Queen-Empress 
v. Sheik Abdool Rahiman (Do.). 
(1911) 10 Ind. Cas. 705 (711, 712): 5 
L. B. R. 221, Po Thaung v. 
Emperor (Do.). 

(1912) 13 Cri. L. Jour. 246 (246, 247): 39 
Cal. 487, Emperor v. Dwarka 
Poonja (But substantive law to be 
English Law) . 

(1894) 21 Cal. 782 (784), Queen-Empress 
v. Cunning (Do.). 

(1889) 16 Cal. 238 (244), Queen-Empress 
v. Barton (Do.). 

[See (1918) 1918 Bom. 249 (250): 42 

Bom. 234, Punja Guni v. Emperor 
(No jurisdiction if the ship is not 
British) . 

See (1870) 5 Mad. H. C. R. App. xiii 
(xiv) . 

See (1868) 1 Beng. L. R. Cr. Cas. 1 
(9, 10). 

But see (1870) 7 Bom. H. C. R. 89 (107, 
110), Framji Hormasji v. The 
Commissioner and Deputy Commis- 
sioner, Customs, Salts and Opium 
(This cn8e no longer law — See 14 
Bom. 227).] 

Note 3. 

(1) See definition in S. 41, I. P. Code. 

[See (1914) 1914 Low. Bur. 145 (146): 

7 L. B. R. 63, King-Emperor v. 
Po Han (Special Law under S. 41, 
I* P. Code construed. Whipping 
Act not such law) . ] 

(2) (1899) 22 . Mad. 247-N, Ayya Pattar v. 

Kaliani Ammal. 

(1899) 22 Mad. 246 (247), Venkata 

Pattar v. Chinna Kutti. 
(1919) 1919 Mad. 193 (194), Parapatti 
, Chinna v. Shankumni. 

(3) (1925) 1925 Rang. 345 (347): 3' Rang. 

624, T. F. R. Mcdonnell v. King- 
Emperor. 

(4) (1892) 16 Bom. 159 (159), Queen-Empress 

v. Mohd. Rafudin (The Coroners’ 
Act) . 

(1886) 10 Bom. 181 (182), Queen-Empress 
v. Oustadji Barjorji (Bombay Act 
V of 1878, Ss. 3 and 56). 

(1918) 1918 Bom. 70 (71): 43 Bom. 810, 
In re Murlidar (Indian Extradition 
Act, Ss. 8 and 8-A override S. 496, 
Cr. P. Code) . 

(1928) 1923 Mad. 389 (339), Kuppuswami, 
In re (Abkari Act, offence under 
— Cr. P. Code not applicable). 
(1929) 1929 Mad. 604 (60S): 62 Mad. 

613, Fernando v. Fernando (Do.) 
— So also Opium Act) . 

[See also (1915), 28 Ind. Cas. 156 (157): 


1915 Mad. 1159, Mohd. Kasim v. 
King-Emperor (Do.). 

(1872) 1872 Rat. 62 (62, 63), Reg. v. 

Aba (Special jurisdiction of the Dis- 
trict Magistrate under the (repealed) 
Bombay Regulation XXI of 1827, 
S. 7 was not affected by the Code).] 

(1911) 12 Cri. L. Jour. 568 (563): 5 S.L. 
R. 105, Imperator v. Qhulam 
Khader (S. 11, Sind Frontier 

Regulation, III of 1892). 

[See (1920) 1920 Cal. 321 (322): 47 Cal. 
547, Probodh Chandra Bose v. Cor- 
poration of Calcutta (Calcutta Muni- 
cipal Act III of 1899).] 

(1927) 1927 Cal. 509 (510): 54 Cal. 632, 
Krishen Doyal Jalan v. The Cor- 
poration of Calcutta (Proceedings 
under S. 363, Calcutta Municipal 
Act — Not governed by S. 342, Cr. 
P. Code). 

(1930) 1930 Oudh 497 (500), Mohan Lai 
Sakscna v. Emperor (Salt Act). 

(1914) 1914 Cal. 603 (605): 41 Cal. 694, 
77. N. Biswas v. Emperor (Bengal 
Excise Act V of 1909) . 

(1932) 1932 All. 159 (161): 54 All. 359, 
Lalman v. Bishambamath . 

(5) (1904) 1 Cri. L. Jour. 13 (19): 81 Cal. 

1, Emperor v. Jogeshwar Passi (In- 
quisition by Coroner under Coroners’ 
Act does not of itself oust Magistrate 
of jurisdiction for inquiry under 
Criminal Procedure Code) . 

(1898) 22 Bom. 596 (601), Imperator v. 
Jijibhai (S. 162, Criminal Proce- 
dure Code and S. 157, Indian Evi- 
dence Act — "When former to prevail) . 

(1910) 11 Cri. L. Jour. 117 (117): 13 
Oudh Cas. 7, Bhulai v. Emperor 
(Do. ) . 

[See (1898) 2 Cal. W. N. 702 (708), Queen- 
Empress v. Bhairab (S. 21 of Evi- 
dence Act when subject to Ss. 164 
and 364, Cr. P. Code).] 

(1926) 1926 Cal. 786 (788): 53 Cal. 631, 
Sisher Kumar Mitter v. Corporation 
of Calcutta (S. 248, Criminal Pro- 
cedure Code not abrogated by S. 537, 
Calcutta Municipal Act, III of 1923 ).l 

(1932) 1932 Lah. 436 (437): 13 Lah. 585, 
Mt. Sabhai v. Emperor (Frontier 
Crimes Regulation III of 1901; 
Ss. 48 and 49 apply only to special 
tribunals under the Regulation; and 
not the High Court) . 

(1932) 1932 Sind 166 (167): 26 S. L. R. 
402, Emperor v. Mulchand Choith- 
ram (Emergency power Ordinance 2 

i 9 ? 2 : 52 restricts operation 

of Criminal Procedure Code in cer- 
tain reapecta) . 

(1922) 1922 Mad. 215 (216, 218): 45 Mad. 
14 f In re Kochunni Elay a Nair (Intro- 
duction of Martial Law does not 
abrogate Criminal Procedure Code 
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such as the law of evidence 6 the special Act must be taken to govern the subject 
and not the Code, in the absence of a provision to the contrary 

4. Local Law. — A local law is a law applicable only to a particular 
part of British India. 1 For instances of local law, see the undermentioned cases * 
A local law does not necessarily include all the rules and bye-laws made there- 
under . 3 

5. Special Jurisdiction. A law dealing with a specific subject matter 

and giving jurisdiction over it cannot be repealed by a general provision. 1 The 
special jurisdiction created in the undermentioned instances is not to that 
extent affected by the provisions of the Criminal Procedure Code : 

(1) The special jurisdiction conferred on the second class Magistrates 

over offences under the Bombay Abkari Act, V of 1878. 2 

(2) The jurisdiction of Magistrates under sections 20 to 23 of the Cattle 

Trespass Act before the Code of 1898. 3 

(3) The special jurisdiction of the English Consular Court at Zanzibar 

over foreigners under the British protection 4 as also the juris- 
diction of the Bombay High Court to try a Native Indian 
subject for murder at Zanzibar 5 and the jurisdiction of British 


Sec. 1. 
Notes 

3-5. 


outside Martial Law area). 

(1931) 1931 Bom. 57 (60, 55 Boni- 

' o «3 Chanappa Shantirappa y. 

Emperor .11. Martial Law Ordi- 
nance IV of 1930— Sentences under 
Ordinance not open to appeal or re- 

(6) (1909) CaB . &V. 

Indian' £vi- 

dence Act and not Criminal Proce- 
dure Code except when so provided 
foVor in Ch. 41, Criminal Procedure 

dcnM r0< Actr— No conBict in r. : 

accused’s sUtement). L^h. 

<1926) 3B 
<1912> ac7“o 

dure Code^n^regard to Police dairy) . 

(1 ) Definition of IgcT Law . S. 42, Indian 

Penal Code. (389) : 38 All. 

(2) (1910) l^ n E tpero!'y. UoM. Alami Bengal 

Regulation 54 Cal. 727, 

(1927) 1927 pal. 490 ^* } endrana th (Ben- 

< i9is 5 1 '?v vs.* 

orimln “ Pro ~ 

dure) . /«40): 1915 Pnn. 

(1015) 3 ^ In ^. 0 5S': WW Lah. 055. Bhol a 




(3) 


. - * ' “ w V / I JL Iv . • W IT IJ 

( 19071 ? egn -J at| on Ir * of 1901)! 

(1907) ®Cn. L. Jour. 108 (110): 1907 

f r un • Ke. No. 5, Emperor v. Arthur 
Mercer (Courts of Session in Balu- 
chistan can try European British 
Subjects notwithstanding above Court 
are not appointed under 8. 9, Crimi- 

Co<Ie ’ 

(1905) 7 Bom L. R. 104 (105): 29 Bom. 

Courts ^Act) r ° r V <W « (Ad - 
(See (1925) 1925 Rang 12 (13): 2 Rang. 

821, Maung Po Lon v. King-Emperor 

1 aar >er a Bu P na Ruby Regulations of 
1007, ». 6 No provision for ap- 
peal and revision thereon — Criminal 
Procedure Code applies).] 

0929) 1»29 Rang 75 (76): 8 Kan B . 791, 

K h.wet Ky\ v. Emperor . 

(1894) 1394 Pun • R<? - No. 23 (81), Oanda 
ahah v. Queen-Empress. 

Note 6. 

7 Mad. H. C. App. 6. 

10 Bom. 181 (182, 183), Queen - 

Empress v. Gustadji BuriorU 
(3) ,1907) 6 Crimjonr. 363' (384TTM Oai. 

926, Btidhan Mahto v. Issur Singh 
(But under the Code of 1898 cases 
under 8. 20 of the Cattle ^e.p’^ 

di?«on 0m „ e , S.o thi )S.^ > ,r. 0 L d ) ln * r7 lnr "- 

<1808> r. 

1898) 8h<kh (B'iore the Code of 

v 8 XL 

i Z* 1 . (74 9’ Rmpr... 

----- 

lo 17<: 384 ( * 89 >- - 


( l > 
( 2 ) 


(1872) 

(1886) 


( 4 ) 


( 1890 ) 

( 1895 ) 


( 5 ) ( 1879 ) 
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Courts over a 


“British protected person” under the China and 


Corea Order m Council. 0 


(4j The jurisdiction of a Political Agent to refer a case to the High 
Court under S. 7 of the Scheduled Districts Acts. 7 

(5) The power of revision by the High Court under Charter Act. (The 

Government of India Act, Section 107) 8 and of superintendence 
under section 15 of the Charter Act. 8 ** 

(6) The extraordinary original criminal jurisdiction of the High Court 

under Cl . 24 of the Letters Patent. 9 

(<) The jurisdiction of the Governor-General to pass ordinances. 10 

(S) The special jurisdiction created by the Bengal Criminal Law 
Amendment Act 11 and the Merchant Shipping Act. 12 

(9) The jurisdiction of the High Court to issue a writ of certiorari. 1 * 

(10) The jurisdiction of special tribunals created under the Defence of 
India Act. 14 

See also the undermentioned cases. 15 


6. Special Powers— The powers of the High Court under section 491, 
Criminal Procedure Code, are only subject to the special power conferred on the 
Government under the Indian Extradition Act in respect of the surrender of 
■offenders. The power of the High Court as a superior Court of record to punish 
summarily for contempt is not affected by the Criminal Procedure Code. 2 The 



(6) (1914) 1914 P. C. 155 (157), Ibrahim v. 

King . 

(7) (1901) 25 Bom. 667 (674, 675), Imperatrix 

v. Ratnya. 

(8) (1898) 26 Cal. 188 (192, 193), Hurbul- 

lubh v. Luehmeshwar (This power 
of revision is not restricted by 
S. 435, Criminal Procedure Code). 
(8-a) (1908) 7 Cri. L. Jour. 499 (501) (Cal.), 

Lakhraj v. Deb Pershad. 

(9) (1932) 1932 Cal. 123 (123), Sashadhar 

Acharjya v. Charles Tegart. 

*<10) (1933) 1933 Bom. 1 (3): 57 Bom. 93, 

Emperor v. Balakrishna Hart. 
(1933) 1933 Cal. 537 (538): 60 Cal. 652, 
Abdxil Majid v. Emperor (Where 
provisions of Criminal Procedure 
Code and ordinance are in conflict, 
ordinance prevails) . 

[See (1932) 1932 Cal. 745 (747) (S. B.), 
In the matter of Ananda Bazaar Pat- 
rika . 

See (1933) 1933 Cal. 364 (364): 60 Cal. 

814, Amarchandra v. Emperor. 

See also (1920) 1920 P. C. 23 (26): 1 Lah. 
326: 47 Ind. App. 128 (P. C.), 
Bugga v. Emperor . ] 

'(11) (1933) 1933 Cal. 1 (2), Prodyot Kumar 

Bhattachariya v. Emperor. 

(12) (1912) 13 Cri. L. Jour. 246 (246): 39 

Cal. 487, Emperor v. SalimxUlah. (57 
and 58, Viet. c. 60) . 

(13) (1919) 1919 P. C. 31 (35): 43 Mad. 146: 

46 Ind. App. 176, Amite Besant v. 
Advocate-General of Madras (S. 485, 
Criminal Procedure Code does not 
take away the said jurisdiction) . 
[See (1917) 87 Ind. Cas. 607 (626): 1918 
Mad. 1266: 39 Mad. 1164, Annie 

Besant v. Emperor .] 

(14) (1918) 1918 Pat. 108 (107), Sheo Narayan 

Prasad v. Emperor (Such tribunals 


are independent of the superintend- 
ence or appellate jurisdiction of the 
High Courts) . 

(1917) 18 Cri. L. Jour. 927 (928, 929): 
1917 Pun. Re. No. 38, SamaUa v. 
Emperor (Notification under Defence 
of India Act ousting jurisdiction of 
regular Courts) . 

[See (1918) 1918 Pat. 155 (162), Parmesh- 
war Ahir v. Emperor. ] 

(15) (1868) 5 Bom. H. C. 6 (6), Rog . v. 

Kasamji Valad Himinji Mhaskar (Spe- 
cial jurisdiction under S. 13 of Act 
XIX of 1838). 

(1925) 1925 Mad. 465 (466): 48 Mad. 

392, Sri Krishna Kone v. Kulase- 
khara (Magisterial powers under 
Madras Village Courts Act II of 
1920) , 


(1) (1933) 1933 Pat. 295 (297): 12 Pat 

347, Moonga Lai Keot v. Emveror 

(2) (1884) 10 Cal 109 (133) : 10 Tnd Tpp.* 

171 °*)» Surendranath Baner- 

*** *1' T £f and Judges 

of the High Court at Fort William 
%n Bengal. 

lii 26 A 1 -, 1 • 623 < 626 * 628, 638): 48 

v!!j *1®, Radi Husain v. 

Nasir Uddtn Haider. 

AmHt 

S.-TiSi .*- 180 (131) - In « D - 

Rat. Un. Re. Cr. Cas. 614 <6151 

o/ /Si? In 1116 ^ter 

of Muslim Outlook, Lahore. 

1926 Lah. 1 (2) : 6 Lah. 528, In the 
matter of Habib. 

24 Mad. 523 (N) (548), King- 
Emperor v. Txrumal Reddi. 9 


(1926) 

(1884) 

(1900) 

(1892) 

(1927) 

(1926) 

(1901) 
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liability to punishment under the Penal Law is not taken away by the fact that 
powers of departmental punishment have been exercised. 3 The power of granting 
or dismissing a claim for compensation under S. 45 of the Bombay City 
Police Act (1902), given to the Chief Presidency Magistrate is as persona 
deisigrwta and not as a Criminal Court and consequently no revision or appeal 
from his order lies under the Criminal Procedure Code. 4 

7. Police at Calcutta.. Madras and Bombay.— This section bars the 
application of the Code to the Police in the presidency towns of Madras, Bombay 
and Calcutta. 1 It does not bar its application to a Magistrate who is not a 
police officer; for example, the Presidency Magistrate. 2 The Code itself ex- 
pressly makes certain sections applicable to the police at Calcutta, Madras or 
Bombay as for example S. 55 which applies to the police in the town of 
Calcutta. 3 


Various special Police Acts for the respective Presidency Towns govern 
the Police therein. 4 

8. Village Headman in Madras. — The powers and duties of the village 
Headman in the Presidency of Madras are mainly provided in various Madras 
Acts and Regulations. 1 Clause (c) of sub-S. (2) of this section lays down 
that nothing in the Code shall apply to the village headman, that is to say, 


rSee (1903) 26 Mad. 494 (495), Kochappa 
1 v. Sachidevi (A District Court not 

bGinfn a Court of record cannot punish 

See (1906) SaW 927 (934 941 945) 

( Hukwnctuind Bold v. Kamalanand 

See a1so^(1908) 8 Cri. L. Jour. 426 (428, 
bee a,so 4 ^ ); 2j«j Bom . 2 40, In re Narasxnga 

Chintaman Kelkar.] . y . » 

vo\ MQTn 12 Cri. L. Jour. 143 (144) 

(3) (1911) 8ingh y Emperor (Depart- 

mental punishment under the Police 

IBee (U g»lW- ^TJ 645 ^. 1 - 5 

Emperor v. Gul Muhammad (Do. ) . ] 

< 4) U930) 

<D U888) 

p"ure Cod. -JOM not awly to 

investigation made m town 
Calcutta). /iso) ; 54 Bora. 

<1930) ror\ wUidUdtn Uomid 

/082): 5 Pat. 171, 
<2, (1926, ^26^2 ^J^ror^ 

Bee how?vT(1897) 21 Bom ^ 49=^499). 

QueeruBmpreet r v. ^ (637) . 8 1 

(3) <1904) «•* " i2 " : 

(4, [See d91B) c n C| ^ j/SSTi^- 

Emperor (Ex. at Calcutta 

2 TwdSb" procMlon or public 
assembly )• 1- { 58 g) ; 58 Cal. 550, 

< 1926) £& CT-4n* Hldr t. 

[Be. .^ D (°i988) 1988 ».»• «» <“>• 

Cr. P. O.— 7 


\ Alli **a*8 an (The Railwa 
FoJice have all the powers of th. 

district) P ° 1C ® Wlth,n tlwir specia 

See (1893) 20 Cal 670 (672, 673), Porsytl 
v. Wilson (Powers of Deputy Com 

pi“« n Act°.] Under ClIcott ' 

(1926) 1926 Cal. 1121, Muhammad Sulai 

man v. Emperor (Calcutta Polici 
Act) • 

Note 8. 

(1) (1882) 5 Mad 268 (268), Queen v. Bout 

Lnnga (Madras Regulation II of 18l( 
and Regulation IV of 1821) 

(1867) 8 Mad. H. C. R. App. m ( 3n 
(1868-69) 4 Mad. H. C. E App ii 2 ' 
(1870) 5 Mad. H. C. R. App S^iii (33) 
(1872) 7 Mad. H. C. R. App. 3 3 4) 
(1873) 7 Mad. H. C. R. App mi (82) 
(1882) 5 Mad. 230 (231). Queens. p& 
keUa. 

(1888) 6 Ma d. 249 (250), QueetirEmprest 
v . Ramackandra . 

(1894) 17 Mad. 103 (104). Queen-Emprcst 

v. Fakira. 

(1864) 1 Weir 924 (924). 

(1883) 6 Mad. 247 (248), Queen v. Nabi 

naneb . 

<190l> JtoJSTVjE <273) ’ B<UU ^ ’• 

(1904) 1 Ori. L. Jour. 426 (426): 27 

(1909) S^Cr'i 1 ? 9 ' ? h * nn VS al ! i v - Emperor. 
(1909) 9 Cri. L. ^ Jom. 77 (79): 31 Mad. 

£offlfln l r Emperor (The 

i Xtsr *“ -° power 

(1882) 1 Weir 921 (921). R« Pam 

\ Weir 928 ZS™J r .%£ a an - 

(1885) WeSr^rf 1 Para y^mMan. 

' cSuJSt. Edn ‘ 087 (C88 >» *• 

(1879) 1 Weir 920 (920). 


Sec. 1, 
Notes 
6-8. 
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Preliminary. 


Sec. 1, 
Notes 
8 — 11 . 


Sec. 2. 


that, in proceedings which the headman takes as such, he is not governed by the 
Code. It does not mean for example, that the village headman cannot be a com- 
plainant under this Code/ The village headman is not a Magistrate for the 

purposes of the Code except as provided therein, as for example in Cl. 6 of 
S. 528. 3 

9. Village Police officers in the Presidency of Bombay. — The ancient 
village system of Police regulated formerly by Regulation IV of 1818, and Regu- 
lation, XII of 182/, and later by the Bombay Act, VIII of 1867, remains unaffect- 
ed by the Code except where the Code contains a specific provision to the contrary. 1 
See also the undermentioned cases as to the power and duties of the village 
police officers in the Bombay Presidency. 2 

10. Any Special form of Procedure.— See the undermentioned cases. 1 

11. Retrospective effect of the Code. — See Note 3 to the Preamble. 

2.* (Repeal of enactments, notifications, etc., under repealed 
Acts, Pending cases) Repealed by the Repealing and Amending 
Act, 1914 (X of 1914). 


*(CODE OF 1898— S. 2.) 

(1) On and from the first day of JuJy, 1898, the enactments mentioned in the first 
-d , , . . schedule shall be repealed to the extent specified in the 

Repeal of enactmen s. fourth column thereof, but not so as to restore any jurisdiction 

or form of procedure not then existing or followed, or to 
render unlawful the continuance of any confinement which is then lawful.. 



/ 


(2) (1924) 1924 Mad. 730 (730), Public Prose - 

cutor v. Mari Mudali. 

(1888) 11 Mad. 375 (376), Queen-Empress 
y. Venkayya. 

[See also (1927) 1927 Mad. 1022 (1023), 
Suppan Ohelti v. King-Emperor. 1 

(3) (1903) 26 Mad. 394 (402), Sevakolandai 

v. Ammayan (S. 528, Cl. (6) means 
the headman when he is acting under 
Regulation IV of 1921 and not Regu- 
lation II of 1816) . 

(1902) 25 Mad. 667 (668), King-Emperor 
v. Thamma Reddi (A Village Magis- 
trate is not a “Magistrate” within 
S. 250 of the Code). 

(1914) 1914 Mad. 694 (695, 696): 39 Mad. 
1006, Nachimuthu Ohetti v. Muthu- 
sami Ohetty (Do. Quaere Per Sesha- 
giri Iyer, /.) . 

(1892) 15 Mad. 131 (132), Queen-Empress 
y. Venkataswami (Ss. 480 and 482 

rT _ . nofc apply to village munsifs) . 

[But see (1892) 15 Mad. 94 (94), Madava- 
rayachar v. Sulba Rao (The Old 
Code did not make the special provi- 
sion in respect of village headman) . ] 


, . Not® 9. 

(1) (1895) 19 Bom. 612 (618), Queen-Empress 

v. Raghu Mahadu . 

(1919) 1919 Bom. 79 (79, 80), In re 
Vaeudeo Pundlxk Saman (High 
Court of Bombay has no power under 
• the Criminal Procedure Code to Quash 

proceedings before a Village Police 
Patel though it has power to do so 
under the general powers of Super- 4 


intendence) . 

(2) (1904) 1 Cri. L. Jour. 327 (327) (Bom.), 

Emperor v. Puma Laxman Bhil. 
(1883) 1883 Rat. Un. Re. Cr. O. 187 
(188), Queen-Empress v. Raglio 
Nanasingh. 

(1884) 1884 Rat. Un. Cr. C. 196 (196), 
Queen-Empress v. 1 Tanmanta. 

(1891) 1891 Rat. Un. Re. Cr. Cas. 588 

, ~ . (534), Queen-Empress v. Mehman. 

(1891) 1891 Rat. Un. Re. Cr. Cas. 550. 

(550), Queen-Empress v. Ratnia. 
(1892) 1892 Rat. Un. Re. Cr. Cas. 609 

(609) , Queen-Emprese v. Punia. 

(1892) 1892 Rat. Un. Re. Cr. Cas. 610 

(610) , Queen-Emprese v. Ravafi. 

(1898) 1898 Rat. Un. Re. Cr. Cas. 980 

(980, 981), Queen-Empress v. Dama 
Ohela. 

(1904) 6 Bom. I ». R. 357 (358), Emperor 
v. Puna Laxman Bhil. 

(1908) 8 Cri. L. Jour. 141 (143) (Bom.), 
In re Dayal Kanji (Right of Superin- 
tendence over the judicial functions 
of the Police Patel is vested in the 
High Court by CIs. 26 and 27 of 
the Letters Patent) . 

Note 10. 

(1) (1915) 29 Ind. Cas. 79 (80): 1914 Sind 

45: 8 S. L. R. 809, Liludar IJmerei 
v. The Oroum (The Special procedure 
in Bombay Prevention of Gambling 
Act IV of 1887) . 

(1873) 7 Mad. H. C. R. App. xxvi 
(Procedure under Rules of High 
Court). 
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3*. (1) In every enactment passed before this Code comes 

References to code of foice in which reference is made to, or 

SK£U»d2££»5“ ‘° an 5' <* a P ter ° r section of, the Code of 

Criminal Procedure, Act XXV of 1861 or 
Act X of 18/^, or Act X of 1882, or to any other enactment 
hereby repealed, such reference shall, so far as may be practica- 
ble, be taken to be made to this Code or to its corresponding 
chapter or section. 

2. All notifications published proclamations issued, powers conferred, forms „res- 

-M t r , SC ? be<3, local defined, sentences passed, and orders 

Notifieatrons, etc., under rules and appointments made, under any enactment hereby 

repealed Acts. repealed, or under any enactment repealed by any such enact 

ment, and which are in force immediately before the first div 
of July, 1898, shall be deemed to have been respectively published, issued, conferred ures b 
ed, defined, passed and made under the corresponding section of this Code ’ P criD ' 

(3) The Provisions of this Code shall apply to all proceedings instituted after the 

commencement of this Code, and, so far as may be, to all cases 

Pending cases. pending in any Criminal Court when this Code comes into 

force . 


(CODE OF 1882 — Ss. 2 and 558.) 

2. On and from the first day of January, 1883, the enactments mentioned in the first 

schedule shall be repealed to the extent specified in the third 
Repeal of enactments. column thereof, but not so as to restore any jurisdiction or 

form of procedure not then existing or followed, or to render 
unlawful the continuance of any confinement which is then lawful. 

All notifications published, proclamations issued, powers conferred, forms prescribed 

local limits defined, sentences passed and orders, rules and 
Notifications, etc., under appointments made, under any enactment hereby repealed, 
repealed Acts. or under an ? enactment repealed by any such enactment, and 

which are in force immediately before the 1st day of January, 
1883, shall be deemed to have been respectively published, issued, conferred, prescribed; 
defined, passed and made under the corresponding section of this Code. 

668. .The provisions of this Code shall apply, so far 
as may be, to all cases pending in any Criminal Court when 
this Code comes into force. 

(Repealed by Act No. XII of 1891, 1st Sch.) . 

(CODE OF 1872— S. 2.) 

2 The enactments mentioned in the first schedule hereto annexed are repealed to the 
EeDeal of enactments. extent specified in the third column of the said schedule. 

^ ***** ** 
■NT/vWfl no firms nublished and orders made under any section of any Act hereby repealed, 
•hall bfdeemed to hive been published an d made u nder the corresponding section of this Act. 

■SL *(CODE OF 1882— S. 3.) 

An Hutment passed before thin Code comes into force, in which reference 

is made to, or to any chapter or section of, the Code of 
of Criminal Procedure, Act No. XXV. of 1861, or Act No. X 

UQQv a.—. nfhA* ono/timonf - * - ■■ . . 


Fending cases 


Vt 3. In every 

_ . . ro de of Criminal Procedure, Act No XXV of 1881, or Act ~No” X 

Eeferences to Ooae 1872 or to any other enactment hereby repealed, such refer- 

Criminal Procedure an shaUi M far aa may be practicable, be taken to bo made 

other repealed enactments. m t0 ^ corresponding chapter 


or section. 


Sec* 3. 
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Preliminary. 


Sec. 3. 


Expressions in 
Acts. 


former 


(2) In every enactment passed before this Code comes 

into force the expressions “Officer exer- 
cising (or ‘having’) the powers (or ‘the full 
powers’) of a Magistrate”, “Subordinate 
Magistrate, first class”, and “Subordinate Magistrate, second 
class”, shall respectively be deemed to mean “Magistrate of the 
first class,” “Magistrate of the second class” and “Magistrate of 
the third class,” the expression “Magistrate of a division of a 
district” shall be deemed to mean “Subdivisional Magistrate”, 
the expression “Magistrate of the district” shall be deemed to 
mean “District Magistrate”, the expression “Magistrate of 
Police” shall be deemed to mean “Presidency Magistrate,” and 
the expression “Joint Sessions Judge” shall mean “Additional 
Sessions Judge.” 


SYNOPSIS . 

Note No. 

REFERENCES TO CRIMINAL PROCEDURE CODE . . 1 

EXPRESSION IN FORMER CODES . . 9 


Other Topics. 

Interpretation, Rules of. See Preamble. and 3. 

Presidency Magistrate. See Note 2, Pts. 2 Reformatory. See Note 1, Pt. 1. 


In every enactment passed 1 before this Code comes into force, tbe expressions “Officer 

exercising (or ‘having’) the powers (or ‘the full powers') 
Expressions in former of a Magistrate," “Subordinate Magistrate, first class," and 
Acts. “ Subordinate Magistrate, second class, ' ' shall respectively be 

deemed to mean “Magistrate of the first class," “Magistrate 
of the second class,” and “Magistrate of the third class;” the expression “Magistrate of 
a Division of a District” shall be deemed to mean “Subdivisional Magistrate” the expres- 
sion “Magistrate of the District" shall be deemed to mean “District Magistrate" and the 
expression “Magistrate of Police" shall be deemed to mean “Presidency Magistrate." 


(CODE OF 1872— S. 2, Paras 3 and 4.) 

References to Code of . In ever 7 Act passed before this Act, in which reference 

Criminal Procedure. made *° the C 0 ^ 0 of Criminal Procedure, such references 

shall be taken to be made to this Act. 

In every Act passed before this Act, the expressions “Officer exercising the powers of 
References in former a Magistrate,” “Subordinate Magistrate, First class,” and 
Acts. “Subordinate Magistrate, Second class," shall, respectively, 

be deemed to mean “Magistrate of the First daw," “Magis- 
trate of the Second class," and “Magistrate of the Third class,” as defined in this Act. 
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Reference to previous Codes and repealed Enactments. 

1. References to Criminal Procedure Code.— Sub-S. (1) makes a 

formal provision in the nature of an interpretation clause. References to 

sections of the repealed Code have to be taken to be made to the corresponding 

provisions of the present Code. For example, S. 2 of the Reformatory 

Schools Act of 1876, repealed S. 318 of the Code of Criminal Procedure, 

1872 in provinces where the former statute came into force . After the passing 

of the Code of 1882 the corresponding reference would be to S. 399 of that 
Code . 1 


2. Expression in former Codes.— The provision contained in Sub- 
section (2) is rendered necessary by the modifications made in the present Code 
in the constitution and designation of various Criminal Courts in Chapter II. 


Thus the expression “Officer invested with full power of a Magistrate” 
in the Public Gambling Act, III of 1867, means a Magistrate of the first class. 1 
The expression “authorised to exercise any of the powers of a Magistrate” in 
the Calcutta Port Act, 1890, has been held to apply to a Presidency Magistrate 
under S. 20 of the Code.- The words “Magistrate of Police” in the Work- 


men’s Breach of Contract Act, XIII of 1859, mean the ‘Presidency Magistrate’. 3 
The words “Subordinate Magistrate of the first or second class” occurred in 
Aden Act 1864. 4 A Joint Sessions Judge under the Code of 1882 became an 
Additional Sessions Judge under the Code of 1898 without a fresh appointment.® 


4 .* (1) In this Code the following words and expressions 

have the following meanings, unless a 
different intention appears from the subject 


Definitions - 


or context 



Interpretation-clause. 


♦ [(CODE OF 1882 — S. 4, para. (1).] 

4. In this Code the following words and expressions have 
the following meanings, unless a different intention appears 
from the subject or context: — 


Definitions. 


[(CODE OF 1872— S. 4, para. (1).] 

4. In this Act the following worde and expressions have 
the following meanings, unless a different intention appears 
from tin? context: 



l) (1888) ® 

SEv-us’ 

f524) : 84 All. 

1) (1012) 18 * 


( 2) ( loio) s&gysfi * arsm 

▼ • Criit \pat . 

(3) (1888) 85 Cal. 887 (688). Lai Mohan CW 

hoy v. Bari Dot Batraoi. 

(4) (1886) 10 Bom. 968 (Ml" <fLen-Empre 0 , 

• Tek Okand 

W . K 


(5) (1888) a Cal 


•cot (ccct) . 


Sec. 3, 
Notes 
1-2. 


Sec. 4. 
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Definitions : General. 


Sec. 4, 
Note 1. 


SYNOPSIS . 

I DEFINITIONS — GENERAL 


Note No. 
1 


Other Topics. 

Interpretation, Rules of. See Preamble. Unless a different intention appears from 
Presidency Magistrate. See Note 2, Pts. 2 the subject or context. See Note 1, 

an< * 3 . Pts. 3 a U <] 4. 

Reformatory. See Note 1, Pt. I. 

1. Definitions — General. — Section 4 is an interpretation clause. Its 
legitimate function is to declare that certain words and expressions used in the 
Code shall have the meaning given to them by the definition thereof. It is not 
intended to annex to such words or expressions every incident which may seem 
to be attached to them by any other Act of the Legislature. 1 The meaning 
assigned to a word by this interpretation clause is the meaning of the word 
wherever it occurs in the Code 2 unless a different intention appears from the 
subject or context. Thus the definition of the word ‘•complaint’ does not include 
a Police report. But a report made by the police may be a ‘complaint’ by a 
public servant within the meaning of S. 195.® Again “High Court” within 
the meaning of S. 195, sub-S. (6) as it stood before 1923, did not include 
a single Judge sitting on the original side though the words as defined in this 
section will not exclude such Judge. 4 

When a definition ‘includes’ certain persons or things it does not exclude 
other persons or things not so included. 6 The word ‘includes’ is a phrase of 
extension and generally used in order to- enlarge the meaning of the words ox 
phrases occurring in the body of the Code. 6 When it is intended to exhaust the 


(CODE OF 1861— S. 2.) 


2. The following words and expressions in this Act shall have the meanings hereby 

Interpretation. assigned to them, unless there be something in the subject or 

context repugnant to such construction. 



Section 4 (1) — Note 1. 

(1.) (1926). 1926 Sind 58 (61), Walter Johr 

Brooks v. X e Farwick. 

(1885) 12 Cal. 430 (432, 433), TJmacharan 
Beg v. Ajadanniesa. 

(2) (1885) 12 Cal. 430 (432, 433), TJmacharan 

Bog v. Ajadannissa . 

(1903) 30 Cal. 910 (916). Tara Prasad 
v. Emperor. 

(3) (1912) 13 Cri. L. Jonr. 826 (827): 40 

o Bl n - 36 °t Sin 0h Emperor. 

(4) (1905) 2 Cn. L. Jonr. 106 (109): 32 


Cal. 469, Kali Kinkar Seth v. Dinar 
hhandu Nundy . 

(5) (1896) 22 Boni. '235 (238), Queen-Empress 

v. Nagla Kala (Case under the 
General Clauses Act (I of 1868). 
(1878) 4 Cal. 483 (492, 493), The Empress 
v. Ashootoosh Chuckerbutty (Case 
under the Evidence Act) . 

(6) (1906) 4 Cri. L. Jonr. 23 (31): 30 Bom. 

558, The Municipal Commissioner ▼. 
Mathoorabai (Case under Bombay 
Municipal Act) . 


Definitions : Advocate- General. 
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signification of the word interpreted, the word ‘means* is used. 7 

i 

(®)* Advocate-General includes also a Government 

‘ Advocate g enerai”. Advocate, or, where there is no Advocate- 

General or Government Advocate, such 
officer as the Local Government may, from time to time appoint 
in this behalf : 


SYNOPSIS. 


ADVOCATE-GENERAL -DUTIES OF 


Note No. 

1 


Other Topics. 

^Includes”. See Sub-S. (1), Note, 1 Pts. 5 and 6. 


1. Advocate-General— Duties of.* — The Advocate-General is the 
principal law' officer of the Government in the Presidency towns. As to his 
powers under the Code, see the following sections: — 

1. S. 194 — Power to exhibit information. 

2. S. 333 — Power to enter “ Nolle prosequi” . 

3. S. 495 — Power to appear for prosecution in Courts of Magistrates 

without permission. 

See also the undermentioned cases. 1 

Under S. 1 14 of the Government of India Act as well as under the 
Bar Councils Act of 1926, he has a right of pre-audience over all other advocates 
and for this purpose the term “ Advocate-General” includes an acting Advocate- 

General. 2 


(jc) “Advocate-General 
“ Advpcate-General.” 


[(CODE OF 1882 — S. 4 (k).] 

*f includes also a Government Advocate, or, where there ia no 
Advocate-General or Government Advocate, such officer as the 
Local Government may, from time to time, appoint in thia 

behalf. 


1878) 2 VdA. 5 (7) ( ' 0ftB e A and^? Pr Ge ne^ • , 
RamanjiyvO' ' . 1808). 

Claus** Act, I A 160 (170) : 40 
See also (1918) 

(1872).) 


Section 4 (1) (»)— Note 1. 

( 1 ) (1912) 18 Crl. L. Jour. 862 (854): 85 

3 ® 7 » Muthukumaraswamt 
PUlai ▼. Emperor. 

(1924) 1924 Cal. 257 (261), The King- 
Emperor v. Barmdra Kumar Qhose 

(2) (1982) 1982 Bom. 71 (74). iTr * 

•vdUne* of the Acting Advocate- 
General. 


5G Definitions: Bailable Offence and non-Bailable Offence. 


Sec. 4(b). 


Sec. 4(c), 
Note 1. 


(b)* “bailable offence” means an offence shown as bail- 
able in the second Schedule, or which is 
“NoiLbauaMe offence 2 ”” 06 ' made bailable by any other law for the 

time being in force; and “non-bailable 
offence” means any other offence : 

See Notes to Ss. 496 to 502, infra. 


“Charge.” ( c ) ‘‘charge” includes any head of 

charge when the charge contains more 

heads than one. 

1. Charge — What is. — A charge is a precise formulation of the 
specific accusation made against a person who is entitled to know its nature at 
the earliest stage. 1 It denotes a charge formulated after inquiry as distinguished 
from the popular meaning of the word as implying inculpation of a person for 
an alleged offence as used, for instance in S . 224 of the Penal Code. 2 

Under the Code of 1882 there was no definition of the word “charge” 
and there was difference of opinion, as to whether it meant only a single head 
of charge or the whole indictment of several counts. 3 The present definition 
now makes it clear that a charge may include more heads than one. 4 


“Bailable offence.” 
“Non-Bailable offence.” 


*[CODE OF 1882— S. 4 <r).] 

. . (r) “ Bailable offence’” means an offence shown 

as bailable in the second schedule, or which is made bail- 
able by any other law for the time being in force; and 
“non-bailable offence” means any other offence. 


“Bailable 

Case.” 


offence or 


“Non-bailable offence or 


case. 


)> 


3 OF 1872 — S. 4, Last two paras.) 

“Bailable offence or case’* means an offence for, or a 
case in, which bail may be taken under the fourth schedule 
to this Act, or by any other law in force for the time being: 

Non-bailable offence or case” means an offence for, 

or * T* in ’ Y hich bail ma y not be taken under the fourth 
schedule to this Act, or by any law in force for the time 
being. 


Section 4 (1) (c) — Note 1. 

(1) (1901) 28 Cal. 434 (437), Reily r. King - 

Emperor. y 

(2) [See (1927) 1927 Bom. 96 (96), Kalia 

Amra v. Emperor. 1 

(3) (1884) 8 Bom. 200 (210), Queen-Empress 

v. Appa Subhana Mendre (Does 
not mean whole indictment Scott, 
J . f contra ) . 


Queen-Empress 


(4) 


(1886) 8 All. 665 (667), 
v. Kharga (Do.). 

< \H67) 9 All. 525 (527), Queen-Empress v. 

Gordon (Includes whole indictment). 
(1924) 1924 Cal. 625 (626), HassemuUah 
Sheik v. Emperor. 

[See also (1915) 16 Cri. L. Jour. 57£ 
(574): 9 S.L.R. 37, Dodo r. 
Emperor. ] 
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Clerk of the Crown. 


( d )* [ Repealed ] This clause was repealed by Section 3 
and Sch. II of the Repealing and Amending Act, 1923 (XI of 
1923) , 

0) + “Clerk of the Crown’' includes any officer specially 

appointed by the Chief Justice to dis- 
charge the functions given by this Code to 
the Clerk of the Crown. 

1. To discharge the function: — 

The functions prescribed under the Code are: — 

(1) To receive the further list of persons to be summoned under S. 211 • 

(2) To summon witnesses under S. 216; 

(3) To receive the charge, the record of the enquiry and any weapon 

or thing to be used in evidence, under S. 218; 

(4) To frame a charge or add to or otherwise alter a charge under 

S. 226; 

(5) To prepare lists of common and special jurors under S. 313; 

(6) to sign and publish such lists under S. 314; and 

(7) to have affidavits and affirmations sworn and affirmed before him 
under S. 539. 

f) || “Cognizable offence” means an offence for, and “cog- 
nizable case” means a case in, which a 
cognizable offence”. police-officer, within or without the Presi- 
dency towns, may, in accordance with the 
second schedule or under any law for the time being in force, 
arrest without warrant. 

•[(CODE OF 1898— S. 4 (d).] 

( d ) “Chief Justice* * includes also the Chief Judge 
of the Chief Court of the Punjab and the Chief or Senior 
Judge of the Chief Court of Lower Burmah. 

f [ (CODE OF 1882— S. 4 (1).] 

(/) "Clerk of the Crown" includes any officer speci- 
ally appointed by the Chief Justice to discharge the func- 
tions given by this Code to the Clerk of the Crown. 

II [CODE OF 1882— S. 4 (q), para. (1).] 
v Offence” means an offence for, and “cognizable case" means a 

(q) Cog 11 caae in ^ w hi c h a police officer, within or without the presi- 

« Ooimizable offence.” dency-towna, may, in accordance with the second schedule, 

^ - • • or under any law for the time being in force, arrest 



“Cognizable case 


“Chief Justice.” 


Cognizable ease." 


without warrant. 


[CODE OF 1872 — 8. - 

Case” means an offence for, or a case in, which a Police Officer 
"Cognizable offence o any j aw i n force for the time being, arrest without 

* ‘ Cognizable offence or ma^y 

Case . 9 9 

Cr. P. 0. 


Sec. 4(d). 


Sec. 4 (e), 
Note 1. 


Sec. 4 (f) 
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Definitions: Cognizable Offence. 


SYNOPSIS. 

Note No. 

SCOPE .. .. .. 1 

POLICE OFFICER .. . . .. .. 2 

MAY ARREST WITHOUT A WARRANT ’ .. .. 3 

SECOND SCHEDULE OR UNDER ANl r LAW FOR THE 

TIME BEING IN FORCE ' . . . . . . 4 

1. Scope. — 

Offences and cases are divided into two broad classes: — 


(1) Cognizable offences and cognizable cases , i.e., those offences for 
which, and those cases in which, a police officer may arrest with- 
out a warrant from a Magistrate in other words, cases of which 
a police officer, as such, can take cognizance. 


(2) N on-cognizable offences and non-co gnizable cases, i.e., those offences 
for which and cases in which a police officer may not arrest 
without a warrant : in other words, cases of which, a police 
officer, as such, cannot take cognizance. 1 

The first class of offences come under this definition. For the second 
class, s&e S. 4 (1) (ti) . 


2. Police officer. — The words “a police officer” do not mean “any 
and every police officer. An offence is cognizable even if the offender can be 
arrested without warrant only by a particular class of police officers. 1 


As to police officer, see clause (p), infra. 

3. “May arrest without a warrant — The power of arrest referred 
to here, must be an unqualified power and not a conditional power 1 ** 1 as 
where a police officer can arrest without warrant only — 


(1) if the accused does not furnish security under Sv 24 of the Opiui 
Act I of 1S78 1 ; • Y- * 


II 


(2) if a report had been made of the commission of the offence under 
S. 60 of the U.P. Excise Act (IV of 1910) 2 ; 


(3) if he is specially authorised by the Commissioner of Police, under 

S. 10 of the Bombay Prevention of Prostitution Act (XI of 
1923). 3 


Section 4 (1) (f) — Note 1. 

(1) (1909) 2 Ind. Cas. 436 (448): 36 Cal. 

433, Clarke v. Brojendra Kishore 
Roy Chowdhury (Overruled on 
another point by 13 Cri. L. Jour. 
698). 


Note 2. 

< 1 ) (1900) 27 Cal. 144 (150), Queen-Empresi 

v. Deodhar Singh. 

(1926) 1926 Bom. 195 (197, 198): 5C 

344, Emperor v. Abaebhai 
Abdul Hussein . 

(1930) 1930 Bom. 49 (51): 54 Bom. 146, 
Emperor v. Ismail Hirji. 

[But see (1932) 1932 Bom. 610 (610), 
Raghunath Lahamsa Walvokar v. 


Emperor (Where the decision rests 
on another ground, vide Note 4) . 
Also 1935 Rang. 181 (182): 13 Rang. 130, 
Htvrin Htin v. Emperor (Where the 
view was doubted) . ] 

Note 3. 

(1-a) (1935) 1935 Rang. 181 (183): 13 Rang. 

130, Htvrin Htin v. Emperor. 

(1) (1897) 24 Cal. 691 (695, 696), Babalal 

Shah v. Tarale Nath Chowdhry. 

(2) (1922) 1922 All. 264 (265), Shankar Lai 

v. Emperor. 

(3) (1925) 1925 Bom. 131 (134, 185): 49 

Bom. 212, Candri Bawoo v. 
Emperor. 



Definitions: Cognizable Offence. 


59 


Consequently the above cases cannot be said to be cognizable cases. 

4. Second schedule or under any law for the time being 1 in force. 

The cases in which or the offences for which a police officer may arrest without 
warrant are shown in column 3, Sch. II of the Code. An offence is cogniz- 
able only if it comes under that schedule or is one for which, under any law for 
the time being in force a police officer may arrest without warrant. 


Sec. 4(f), 
Notes 
3—4. 


The first two columns under the heading “ offences against other laws”, in 
Sch. II show that a police officer may arrest without warrant only for those 
offences for which the punishment is imprisonment for 3 years or upwards. 
Thus an offence under S. 19 (/) of the Arms Act which is punishable with 
imprisonment for 3 years is a cognizable offence. 1 An offence under S. 4 of the 
Bombay Prevention of Gambling Act IV of 1887 2 or under Chapter VII of the 
Excise Act of 18S1 3 or under S. 29 of the Police Act 1861^ a punishable with 
imprisonment for less than 3 years is not a ‘cognizable one’. 


The words “or under any law for the time being in force” have reference 
only to such offences “which are punishable with imprisonment for less than 
three years but are specified as offences for which the police may arrest without 
a warrant, that is, offences which but for the special provision would not, under 
the Code, be “cognizable'’ offences as for example offences made ‘cognizable’ 
under S. 131 of the Railways Act (IX of 1890). 4 The words mentioned above are 
wide enough to include an express or implied provision of any law or enactment. 5 


“Commissioner of Police 



“Complaint”. 


( g ) “Commissioner of Police” includ- 
es a Deputy Commissioner of Police. 

“Complaint” means the allegation made orally or in 

writing to a Magistrate, with a view to his 
taking action under this Code, that some 


person, whether known or unknown, has committed an offence 
hut it does not include the report of a police officer. 



Sec. 4(g) . 


♦ [CODE OF 1882 — S. 4 (1) (a)]. 

, s means the allegation made orally or in writing to a Magistrate, 

(a) Comp with a view ^ hiB taking action under this Code, that some 

•i ‘Complaint . 9 * person, whether known or unknown, has committed an offence; 

but does not include the report of a police officer. 


Note 4- s) . 30 N.L.R. 

< w8 *> m* 

( 1888 ) 1888 Pon. K«- 
(75) • 


(3 a) (1892 1896) 1 U. B. R. 295 (295). 

o.v v * N ° a Po 

,t) (1934) 1934 Nag. 71 ( 75 ): 30 N.L.R. 

269 , Mapanlat Bagdt v. Emperor • 
(5) (1930) 1930 Bom. 49 (51): 54 Bomf 1% 

Emperor r. Itmail nirji. 
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Definitions: Complaint. 


Sec. 4 (h), 
Notes 
1 - 2 . 


SYNOPSIS. 

LEGISLATIVE HISTORY 
SCOPE OF THE DEFINITION 
FORM OF COMPLAINT 

'JOINT COMPLAINT* See S. 200 NOTE 19 infra 
WHO MAY COMPLAIN 
‘ WHO MAY PRESENT COMPLAINT * * — See S. 200 NOTE 12 infr 
STATEMENT IN COMPLAINT IF PRIVILEGED 
‘TO A MAGISTRATE* 

‘ WITH A VIEW TO HIS TAKING ACTION'* 

‘ ‘ UNDER THE CODE * * 

“THAT SOME PERSON HAS COMMITTED AN OFFENCE* * 
“SOME PERSON KNOWN OR UNKNOWN** 

“REPORT OF A POLICE OFFICER** 

LIMITATION 

STAMP ON THE COMPLAINT — See NOTE 6 TO S. 200 infra 


a 


Note No. 
1 
2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 * 

13 

14 

15 


Other Topics. 

• 

Complaint to Collector. See Note 8, Pt. 3. Distinction between complaint and infor- 
Complaint unaffected by stamp question, mation. (See Note 2). 

etc. See S. 200. Made orally or in writing. See Note 3, Pt. 

Complaints — What are and what are not. 5. 

See Note 9. Sending complaint by Post. See S. 200. 

1. Legislative history. — The word * complaint * was for the first time- 
defined in the Code of 1882 under S. 4 (1) (a). The definition has been retained 
in this clause without any change. 1 

2. Scope of the definition. — In order to constitute an allegation a 
complaint within the meaning of this definition, 

(1) such allegation must be made to a Magistrate ; 

(2) it must be made with a view to his taking action under this Code. 1 '* 

A “complaint** must be distinguished from “information**. 

“The essential difference between a complaint and information is that a Magis- 
trate acts oil a complaint, because the complainant has asked him to act,, 
but a Magistrate acts on information on his own initiative. In the case 
of a complaint the Magistrate is asked to prosecute the person named as accused, 
and he has then to decide whether he will accede to the request or not. If he does not, then 
he must record liis reasons under S. 202, infra , and may make an enquiry himself or direct an 
inquiry or investigation or dismiss the complaint under S. 203 after recording reasons. But 
in the case of receiving information, the Magistrate is not asked by any one to issue process 
and if he does not choose to act on the information he need not record any reason or pass 
any order. In the case of information there is no complainant to be examined on oath. 


Section 4 (1) (h)— Note 1. 

(1) (1904) 1 Cri. L. Jour. 193 (194) : 

2 L. B. R. 146, King-Emperor v. 
Nga Po Thin. 

Note 2. 

(1-a) (1935) 1935 Sind 1 (2), Rahimbu x 

Karimbux v. Emperor. 

(1934) 1934 Pat. 156 (157), Raghunandan 
Lai v. Emperor. 

(1884) 1884 P. R. Cr. 8, p. 10, Mangal 


Singh v. Empress (Petition of an 
Excise Officer, though addressed to ■ 
the Deputy Commissioner, presented 
to a Magistrate, is a complaint) . 

(1904) 1 Cri. L. Jour. 671 (673), Nga Bay. 

Emperor (Deputy Commissioner- 
directing a Kunvun to make in- 
quiry — He submitted a report that 
there was a prima facie case against 
the applicant — The report held to be- 
a complaint) . 
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'On a complaint, the complainant is first examined on oath unless it has been made 
toy a public servant acting 1 in the discharge of his official duty.”* 

The following further points of distinction between a complaint and 
information may also be noted: — 

(1) Third class Magistrates cannot be empowered to take cognizance 

upon information. S. 190, sub-S. (3). 

(2) When cognizance is taken by a Magistrate upon information, the 

accused may claim a transfer of the case to some other Magis- 
trate or commitment to the Court of Sessions — S. 191. The word 
‘complaint’ must be interpreted throughout the Code wherever 
it occurs to mean a ‘complaint’ as defined under this section. 2 

Though generally Magistrates take cognizance of a cognizable offence 
upon a Police Report, yet there is nothing in the definition of ‘complaint’ which 
requires it to be made only in a non-cognizable case. 3 

In criminal cases, though the complainant brings the facts to the cognisance 
•of those charged by the Crown to administer justice, it is the Crown who pro- 
secutes in vindication of his peace. 4 

Form of complaint. — There is no particular form in which the 
complaint should be made. It is sufficient if the complainant lays before the 
Magistrate, matter which, if proved would constitute an offence. It is the 
substance of the complaint that is to be regarded. Thus the heading of the com- 
plaint' or the use of a wrong printed form 2 is immaterial. It is not also neces- 
sary that the complaint should state precisely the section of the Penal Code 
under which the accused should be charged. It is enough if the facts alleged 
would constitute the offence for which the accused is charged. 3 It does not 
matter even if the complaint quotes a wrong section. 4 

The complaint may be oral. 6 


(1) (1030) 

(2) (1004) 

(3) (1030) 

(4) (1010) 
(1880) 
(1874) 


1030 All. 820 (820. 821). Sheo 

Pratap Singh v. Emperor. 

1 Cri. L. Jour. 25 (20) : 30 Cal. 
910 Tara Proaad Laha v. Emperor . 
1930 All. 820 (821), Sheo Pratap 

Singh v. Emperor. 

1910 Mad. 851 (852), MeUor v. 

Muthaiah Ohettg . 

18 Bom. 389 (301), Queen-Empress 
y. Murarji Ookuldae. 

21 Suth. W. R. 13 (13 ).Qusen 

y. Afadhub Ghander Giri Alohunt. 


14 Cri. L. Jour. 425 (426) (All.), 
Builan v. Emperor (To the Collector). 
1918 All. 845 (346): 40 All. 41, 
Thalcur Das v. Emperor (To the 
Collector and District Magistrate)- 
1884 Pun. Re. No. 8, p. 10 > <*0>. 
Mangal Singh ▼. Empress (To the 
Deputy Commissioner). 

1016 Nag. 117: 13 Nag. L. R. 
13, Shanker v. Mt. M anni (Do.). 
36 Bom. 108 (106), King-Emperor 
▼ . Malhar Marta nd Kulkami (To 
the Aialstant Collector). 

<1010) 11 Cri. L. Jour. 506 < 

Jft. Malo ▼. Emperor (To the Lieu- 


<1) (1018) 
(1018) 

(1884) 

(1017) 

(1003) 


(2) (1918) 

(3) (1903) 
(1925) 
( 1928) 
(1929) 
(1917) 

(1921) 

(1933) 

(4) (1895) 

(5) (1924) 
(1008) 


tenant Governor) . 

18 Cri. L. Jour. 641 (642): 1918 
Mad. 455, Public Prosecutor y. 
Shamsudin Sahib. 

25 All. 209 (211), Emperor y. 
Alii. 

1925 Lah. 631 (632): 6 Lah. 375, 
Mt. Nanavati v. Emperor. 

1928 Lah. 510 (510): 9 Lah. 678, 
Emperor v. Dal Mukand. 

1929 Mad. 188 (189), Ruppa Balu- 
suamg Ayyar y. Emperor. 

19 Cri. L. Jour. 392 (304): 1917 
Nag. 65: 14 N. L. R. 157, Radha- 
kiehan v. Secretary, Munici- 
pal Committee, Amraoti. 

1021 Oudh 149 (150): 24 Oudh 

Caa. 232, Brahma Dot y. King- 
Emperor. 

1933 Pat. 297 (300): 12 Pat. 758, 
Baldeo Prosad r. Emperor. 

1895 Pun. Re. 28, p. 63 (65, 66), 
Piran Ditto v. Queen- Empress. 

1024 Rang. 35 (36): 1 Rang. 540, 
Doss y. King-Emperor. 

7 Cri. L. Jour. 10 (15): 85 Cal. 
141, Apurba Krishna Boss y. 
Emperor. 
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Sec. 4(h). 

Notes 
3—5. 

A complaint should allege facts but it is not necessary to allege 
all the facts on which the accused is to be charged. 9 It must contain such facts 
in a concise and certain language which, if relied upon, will constitute the 
offence charged. A complaint in which no facts are set out but only the words 
of the section are copied is not a compliance with the requirements of the law. 10 

A complaint need not contain a list of witnesses. 11 


r' 

Allegations not stated in the complaint do not form part of a complaint. 0 
So a statement made by a complainant in his examination under S. 200, infra 7 
or as a witness 8 cannot amount to a complaint. 



‘Joint complaint ’. — Seie S. 200, Note 19, infra. 

Who may complain. — Any person having knowledge of the com- 
mission of an offence may set the law in motion by complaint even though he is 
not personally injured or affected by the offence, as nothing in the Code confines 
prosecutions to persons directly injured. 1 Nor is it necessary that the person 
making the complaint should have personal knowledge of the facts complained 


(6) (1932) 1932 Pat. 72 (75), JRaghunatk 

Puri v. Emperor. 

(7) (1888) 10 All. 39 (43), Queen-Empress v. 

Deokinandan. 

(1932) 1932 Pat. 72 (75), Raghunath 

Puri v. Emperor. 

[See also (1922) 1922 Mad. 353 (355, 

356), In re Anjini Gadu. 

But see (1924) 1924 Mad. 323 (323), In 
re Arunachalam Chctty.] 

(8) (1933) 1933 All. 626 (626, 627): 55 All. 

871, Jagdamba Prasad v. Emperor. 
(1883) 5 All. 233 (235), Empress v. 

Kallu. 

(1912) 13 Cri. L. Jour. 287 (288) 

(Bom.), Emperor v. Imankhan 

Rasul khan. 

(1913) 14 Cri. L. Jour. 1 (2) (Bom.), 

In re Eisandas Hirachand. 

(1875) 24 Sutli. W. R. 18 (20), Queen 
v. Luckhy Narain Nagoroy. 

(1883) 1883 Pun. Re. No. 10, p.' 12 (13), 
Rahmatullah v. Empress. 

[But see (1916) 17 Cri. L. Jour. 72 (73): 

38 All. 276, Emperor v. Bhawani 
Dat (Whore it was held a 
complaint. This view is contrary 
to earlier and later Allahabad deci- 
sions and decisions of other High 
Courts and is not correct) . 

But see (1901) 3 Bom. L. R. 675 (676), 
King-Emperor v. Luis Ming el 

Fonceca. ] 

(9) (1908) 9 Cri. L. Jour. 108 (111): 32 

Mad. 3, In re Sxibramania Siva. 
[See (1933) 1933 Oudh 430 (431), Banki 
Lai v. Jfat’fru.] 

(10) (1912) 13 Cri. L. Jour. 609 (650) (Cal.), 

Putin B chary Das v. Emperor. 
(1921) 1921 Cal. 561 (563), Sukumar 

Chatter jee v. Mofizuddin Ahmed. 

(11) (1933) 1933 Oudh 430 (431), Banki Lai 

t. Maiku. 

Note 6. 

(1) (1889) 13 Bom. 600 (602, 622, 623), In 

re Qanesh Narayan Sathe. 

(1933) 1933 Lah. 884 (885), Mehr Singh 
v. Emperor (Presiding officer of a 
Court has power to make a com- 
plaint) . 

(1866) 6 Suth. W. R. Cr. 3 (3), In the 


matter of Ramruttun Neogee. 

(1930) 1930 Bom. 49 (51, 54): 54 Bom. 
146, Emperor v. Ismail Eirji. 

(1921) 1921 Cal. 627 (629), Prayag Singh 
v. Mrs. Morgan. 

(1926) 1926 Cal. 795 (796): 53 Cal. 606, 
Subal Chandra Namadas v. Aha- 
dullah Sheikh. 

(1928) 1928 Lah. 510 (512): 9 Lah. 678, 
Emperor v. Bal Mukand. 

(1926) 1926 Bom. 178 (179), Mahomed 
Azam v. Emperor. 

(1896) 18 All. 465 (469), Farzand Ali v. 
Uanuman Prasad. 

(1930) 1930 All. 820 (821), Sheo Pratap 
Singh v. Emperor. 

(1897) 21 Bom. 536 (538), Imperatrix v. 
v. Keshavlal Jekrishna. 

(1932) 1932 Bom. 256 (257), Baloo Babaji 
v. Emperor. 

(1914) 1914 Cal. 801 (803): 41 Cal. 1013, 
Dedar Bux v. Syamapada Malakar. 

(1929) 1929 Cal. 639 (640), Basirullah v. 
Asadulla. 

(1924) 1924 Lah. 286 (286), Fakir Chcnd 
v. Fakir. 

(1929) 1929 Lah. 210 (210), Diledad v. 
Emperor. 

(1928) 1928 Mad. 1235 (1236): 52 Mad. 

79, Molaiyappa Qoumdan v. Emperor. 

(1920) 1920 U. B. 62 (63): 3 U. B. R. 
Ill, Nga Po Tok v. Emperor. 

(1908) 8 Cri. L. Jour. 213 (214): 1 S. L. 
R. 88, Imperator v. Hasomal. 

(1931) 1931 Sind 116 (118): 25 S. L. R. 
9, Mahomed Rafiz v. Emperor. 

(1908) 7 Cri. L. Jour. 342 (343) (Cal.), 
Mahadeo Lai v. Emperor. 

(1913) 14 Cri. L. Jour. 409 (410, 411) 
(Oudh), Parshadi Pasi v. Bal Jit 
Singh. 

(1921) 63 Ind. Cas. 464 (464) (Lah.), 

Kapur Chand v. TJgar Sain. 

(1888) 1888 Rat. Un. Re. Cr. Cas. 392 
(392, 393) (Complaint under S. 198). 

But see (1882) P. R. No. 20, 

p. 23 (25), Empress v. Lachman 
[Under Code of 1872 where the 
making of complaint was not restrict- 
ed to persons aggrieved alone) . ] 

(1882) 1882 Pun. Re. No. 20, page 23 (25), 
Empress v. Lachman. 
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of. 2 An alien enemy, who resides in this country by license of the King and 
under his protection, has a right to complain against crimes directed against his 
person or property. 2 *® 

A convicted person is entitled to institute criminal proceedings. 2 b 

There are however certain exceptions to the rule that every person can 
make a complaint : — 

(1) complaint in respect of an offence specified in S. 195, sub- 
S. (1), Clause (a) can only be made by a 'public servant. 

(2) A complaint under Ss. 196 to 199 must be made by the person 

specified therein. 3 ♦ 

(3) A complaint in respect of the offences specified in Clauses (b) and 

(c) of S. 195, sub-S. (1) can be made only by a Court, 3 ' 11 

(4) Where a special or local law specifies the person by whom pro- 

secutions under those laws should be instituted, it is only such 
person that can make a complaint 4 and not others. 5 


[But SCO (I860) 1869 Pun. Ke. No. 24 
(Where a master was held not to be 
competent to lodge a complaint for an 
assault upon his servant) . J 
rSeo also (1872) 18 Suth. W. R. >>5 (jo), 
^ Boodhoo v. Ramdyal (Complaint dis- 

missed on the ground that some more 
responsible should have given it— -Held 
that Magistrate ought to have tried 

(2) (1921) 1921^1. 561 (563 ), Sukumar Chat- 

teriee v. Mofizuddm Ahmed* 

(1889) 13^Bom. 600 (602), In ro Qane.h 

(1914) SrSTl.?5&. 369 (370). Emperor 

(1920) Ii2f%Wci63). Sure., Cantra 
Deb v. Emperor. (1317) 

(1914) 

< 1923 > 

<«»> kuo R - 

[But 8^ (1906)^4^. ^ 01 3 j U S( n„h 

V or 'Sf.-rsK SiMSj 

SSt-TT th.t th. 

ic"tlng on e 'to c„ m pl.int and nothin* 

more). _ 13 (14) (Cal.) 

(1907) 6 Cri. B. y Emperor (Do.).] 
Ohamra 8ah» » g g 2 ), 1 leUor r. 

(2 “> <1919 « 13 (13) . T. 

‘ 2 *» < i8T Vo %s?$i,"grr :■ 

(8) (1889) 13 Bom. 600 ( * 

Narayana Snthe jjoya* Singh 

(1921) 1921 Cal. 627 

(1921) v. Mrs. ^gan. (4l0 . 411) 

(1918) 14 Cri. D. Jour. 

(Oudh) . /«OQ 898) (8. 198) . 

(1888) 18 ® 8 1 l U Tl h 89a a69? 1» 15 P * B * l3 ' 

<8 a) (1916) 1915 l*h- Emperor. 

Ladha Bing * ▼ p^n. Re. 

(1917) 1917 888 * 


( 4 ) 


( 1914) 
( 1922) 

(1916) 

( 1992 ) 

(1924) 

( 1918 ) 


( 19.72) 


( 1933 ) 
( 1928) 


(1928) 


(1930) 


(1907) 


Oaneeh (5) (1929) 


(1918) 

(1918) 


Emperor v. Gurditta. 

1914 Bom. 138 (139): 38 Bom. 

* n re Punamchand Manik Lai. 
i922 Lah. 220 (220), Nihal Singh 
' ■ "he Crown (Police Officer under 
Punjab Excise Act I of 1914) 
1916 Lah. 397 (398): 17 Cri. L. 

242 t 243 )» Tota Ram v. Emperor 
(Companies Act). 

1932 All 187 (187). Chedi y. 

Emperor (Police Officer under U. P 
Excise Act) . 

1924 All. 267 (269): 46 All. 158, 
Emperor v. Chater Singh (Do ) 
1918 Mad. 455 (455), Public Pro- 
secutor v. Shameudin Saheb (Sani- 
tary Inspector under Madras Town 
Nuisance Act. Ill of 1889). 

1932 Born. 256 (256, 257). Jialoo 
Unbajee v. Emperor (Railway 
Police under Bombay Public Con- 
veyances Act) . 

1933 Bom. 63 (64), Emperor v. 

Ali Hannan Limbuvala (Do.). 

1928 Mnd. 969 (969), Public Pro- 
secutor v. Rumaygn M udaJiar (Per- 
sons competent under S. 223 of the 
Madras Local Boards Act XIV of 
1920). 

1928 Lah. 27 (28): 8 Lah. 613, 
Emperor v. Muhammad Shaft. (Per- 
sons authorised under S. 228 of the 
Punjab Municipal Act III of 191 1 
and the explanation thereto) . 

1930 Nag. 33 (34): 25 N.L.R. 

J r 9 fv 1 ) auhe v - Municipal Committee, 
Jubbulpore (Persons authorised 
under S. 218 (2) of the Central 

Provinces Act II of 1922). 

6 Cri. L. Jour. 281 (282) 

B- B. R. 44, Emperor v. Po 
(Persons authorised under 8. 

Burma Municipal Act, 1898) . 

1929 Mad. 604 (606, 606): 

j** j fll3 V Buxar Fernando 
Amir t ham Fernando (Madras 
k®ri Act I of 1886 and the Indian 
Opium Act of 1878) . 

1918 Cal. 50 (51). Jalaluddin r. 
Emperor (Bengal Excise Act). 

} 7 Cr. L. Jour. 199 (200) : 1916 
Lah. 858: 1916 Pun. Re. 8. 
Emperor ▼ . D Karma Shah (Munici- 


4 

Nan 

195, 

62 

v. 

Ab- 


Sec. 4(h), 
Note 5. 
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s? 


/ 



6 / “Who may present complaint.” — See S. 200, Note 12; infra. 

If / 7 Statement in complaint, if privileged. — The question wheth 
statement made in a complaint, if defamatory; is privileged may arise — 


(1) in Criminal prosecutions under S. 499, Penal Code; 

(2) in civil suits for damages. 

1. If a party to a judicial proceeding is prosecuted for defamation in 
respect of a statement therein, his liability must be determined with reference 
to the provisions of S. 499, Penal Code, and not otherwise. Consequently a per- 
son in such a position is entitled only to the benefit of the qualified privilege 
mentioned in S. 499 of the Penal Code. He will be protected only if the 
statement was made in good faith. 1 

2. If the complainant is sued in a Civil Court for damages, for defama- 
tion in respect of a statement made in the complaint Ins liability, must be deter- 
mined with reference to principles of justice, equity and good conscience, which 
have been interpreted to mean the rules of English Law so far as they are appli- 
cable to Indian society and circumstances; under that law, such a statement is 
absolutely privileged and the same will hold good in this country also. 2 ' 


pal Act). 

(1892) 1892 Pun. Re. No. 3, p. 6 (7, 8), 
Nur Din v. The Municipal Com- 
mittee, Lahore (Punjab Municipal 
Act) . 

(1917) 18 Cri. L. Jour. 511 (511): 1917 
Lah. 233: 1917 Pun. Re. 4, 

Ahmed Din v. Emperor (Do.). 

(1927) 1927 Nag. 202 (202, 203), Ram- 
jivan Marwadi v. Lahini (Stamp 
Act) 

(1933) 1933' Lah. 590 (590), Abdul Kareem 
v. Emperor (Cantonments Act). 

[See (1928) 1928 Nag. 186 (187, 188), 

R. B. D. Laxmi Narayan v. D. II. 
Mahajan (Where even though 
R. 15 made under S. 248 of the 
Indian Companies Act prescribes a 
competent authority, a person 
aggrieved like a shareholder can 
make a complaint).] 

(1895) 9 C. P. L. R. Cr. 26 (26), 

Empress v. Kisan Kohalee [Anns 
Act, S. 19, cl. (/)]. ^ _ 

(1909) 9 Cri. L. J. 449 (450): 3 S. L. 

R. 13, Tikan Vahid Kundan v. 

Emperor (Prosecutions under Bom- 
bay District Municipal Act III of 
1901). „ , t . 

(1913) 14 Cri. L. J. 637 (638), Lakshmi 
Narasayya v. N arasimhachari (Pre- 
sidency Towns Insolvency Act— - 
A creditor cannot initiate proceed- 
ings by complaint) . 

(1916) 1916 Lah. 295 (295), Harnam 

Singh v. Emperor (Punjab Excise 

Act) . 

(1910) 11 Cri. L. J. 190 (190), In re 
Abdul Kadir Sahib I Arms Act, 

S. 19 (/)]. 

(1910) 11 Cri. L. J. 577 (580), Shib Das 
v. Sangam Lai. 

(1916) 1916 Cal. 455 (456), Nobin Chandra 
v. Noakhali. 

(1927) 1927 Cal. 149 (150) : 53 Cal. 929, 
Ashutosh Oanguli v. Watson (Case 
under Insolvency Act) . 

(1893) 20 Cal. 448 (453), Kheroda v. 

Chairman, etc. (Prosecution under 


(1900) 

(1898) 

(1902) 

(1919) 

(1931) 


Bengal Municipal Act) . 

27 Cal. 692 (697), Ahmed Bossein 
v. Queen-Empress (Prosecution 
under Arms Act) . 

Rat. 987 (987), Queen-Empress v. 
Nadirshaw [Under the City of 
Bombay Municipal Act (III of 1888) 
Municipal Commissioner is the only 
person empowered to take proceed- 
ings] . 

5 Bom. L. R. 205 (206), Emperor 
v. Dhanjisha Dadaboy (Persons 
entitled to complain under S. 21 
of Cattle Trespass Act of 1871) . 
1919 All. 125 (125), Parsottam 

Das v. Emperor (Prosecution for 
offences under U. P. Municipalities 
Act, S. 314 of that Act). 

1931 Bom. 141 (142), In re Moti- 
lal AmriUal Shah (Prosecution 
under Ss. 155 and 161 of Bombay 
District Municipal Act can be made 
by the Municipality only and not by 
private individuals) . 


Note 7. 

(1) (1921) 1921 Cal. 1 (14, 15): 48 Cal. 388, 

Satish Chandra Chakravarthi v. 
Pom Doyal De (Distinguishing 38 
Cal. 880: 11 Ind. Cas. 311 on the 
ground that it arose in a civil suit 
for damages) . 

(1926) 1926 Mad. 906 (909): 49 Mad. 

728 (F.B.), Tiruvengada Mudali 
v. Tiruparasundari Ammal [Over- 
ruling 36 Mad. 216 (P.B.) and 37 
Mad. 110 which held that such 
statements are absolutely privileged]. 
(1914) 1914 Mad. 382 (382), Parvatancni 
Kamayya v. Kasinaduni Tripuran- 
takam . 

(1922) 1922 Bom. 881 (382) : 47 Bom. 

15, Dinshaji Edalji Karkaria v. 
Jefuangir Cowasji Mistri. 

(2) (1918) 1918 All. 69 (70, 71): 40 All. 341 

(P.B.), Chunnilal v. .Narsingh 
Das. 

(1928) 1928 All. 816 (319), Uohd. Sami 
TJUah Khan v. Bishunath. 
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. ‘To a Magistrate*. — The complaint must be made to a Magistrate 
as such. So where a petition was presented to the Police and on the report of 
the Police the Magistrate passed orders, such orders are illegal as the case is one 
not instituted on a complaint . 1 Petitions made to a Collector as head of the 
Court of Wards 2 or otherwise , 3 or to an officer in his executive capacity 4 or to a 
Village Magistrate who is not a Magistral e under the Code 5 or to a Civil Court 
by a means of obstruction to execution 5 ' 8 are not complaints. A complaint by 
a Magistrate to his own Court, is one made to a Magistrate and is not illegal . 6 

“With a view to his taking action”. — The test to decide whether 
an allegation amounts to a complaint is to see whether it is made with a view 
to the Magistrate’s taking action under the Code . 1 Whether in any particular 
case the allegations were made with such a view depends upon the facts and 
circumstances of that case. An express request to that effect is not necessary . 2 

The following have been held not to amount to complaints by reason of 
their not having been made with a view to action being taken by the Magistrate : — 



S. 4(1) 

w oo. 

Notes 

8-9 


(1921) 1921 Cal. 1 (14, 15 ) : 48 Cal. 388 
(S.B.), Satiah Chandra Chakra- 
v art hi v. Ram Doyal De. 

(1911) 11 Ind. Cas. 311 (312) : 38 Cal. 

880 Qolap Jan v. Bhnlanath Khetry. 
(1926) 1926 Mad. 521 (523, 525): 4J 

Mad. 315, Sanjivi Reddy v. Konda- 

aari Koncri Reddi. 

(1892) 6? L. J. Q- B. 727, Lillcy v. 
(1892) Honey (Based on English common 

law A civil suit). 

common law-— A civil suiO- 

[Se0 ‘Tc C V «r.W, v. L. O. 

PcllU (A case of proceeding, coder 
S. 144).] 

„ *ii Jahri v. Bakhehi. 

1) (1883) 6 All. 96 (97), I 30 CaL 

(1884> v. Palanarapn^ 

(1923) « r ^. (763i 7B4): 
(1904) l^Cri. L. jJour. ^ Bmperor v . 

Khuehal Singh . „ B \ Bar at 

<1929) & v. JuMIMr 

(1903) “ai. 285 (287). KaUa. M~ml 
v Emperor. (1047): 27 

(, fl °4) l n Orf io J;- lZ P ,ror V. Uathura 

( 1898) ?St-. T " " 

Bitch- (417), Jagobundo 

i2 > < 1908 > S mP 9M r (958) (.-ah.) 

(1904) 1 Cri. L.Jour. Kin g-Emperor. 

<1918, <»«>■ nM ; 

l V < l913 > iJT <S «>: 35 A “j 

[Bee a,8 i°o2 14 phut* v. 

M °hs P ad o« the police and not a. 

Magistrate) . 1 (554)t 

<i89i >&r;;; ( ( 468 ,: 38 *... ». 
Cr. P. C.— 9 


(5) (1902) 25 Mad. 667 (668), King-Emperor 

v . Thammana Reddi . 

(5-a) (1904) 1 Cri. L. Jour. 358 (359): 26 

All. 183, In the matter of the peti- 
tion of Rcum Padarath . 

( 1 R76 ) 1 Bom 175 (176, 177), In re 

Keeriav Lakshman . 

(1893) 20 Cal. 481 (482), Bharut Chimder - 
nath v. Jabed Ali. 

(1908) 7 Cri. L. Jour. 224 (225, 226) 
(Cal.), Iiansi Lai v. Emperor . 
(1910) 11 Cri. L. Jour. 634 (635): 1910 

Pun. Re. 25, Emperor v. Abdul 
Ghani. 

(1928) 1928 Lah. 827 (828), Mt. Darkan 
v. Emperor. 

(1888) 1888 A. W. N. 216 (216), In the 
matter of Nain Butch. 

((») (1926) 1926 Cal. 470 (472, 477, 479): 53 

Cal. 350 (F.B.), Emperor v. OoUn 
Mackenzie Mackey. 

Note 9. 

( 1 ) (1895) 19 Bom. 61 (62), QueemrEmpreee 

v. Kariyowder. 

(1918) 42 Ind. Can. 924 (926): 1918 All 
345: 40 All. 41, TKakur Das 
Emperor. 

(1909) 10 Cri. L #. Jour. 18 (19) (All.), 

Jhahu Lai v. Pir Bakeh. 

(1930) 1930 All. 820 (821). Sheo Pratap 
Singh v. Emperor. 

(1929) 1929 Pat. 473 (475) (F.B.), 

Bharat Kiehore Lai Singh v. Ju- 
dhietir Modak. 

(1930) 1930 Pat. 550 (553), Banti Pande 
v. Emperor. 

(1929) 1929 Cal. 346 (347): 56 Cal. 1013. 

Muhammad Gul v. JIazi Fazleu 
Karim. 

(1924) 1924 Nag. 115 (115), Mahadu v. 
Emperor. 

( 1888 ) 11 Mad. 443 (444), Queen-Empreee 
v. Monti. 

(1914) 1914 Rind 121 (121): 8 8.L.R. 

66 , Hotu Pnueumal ▼. Emperor. 
(1913) 14 Cri. L. Jour. 76 (76) (Cal.), 
Khetter r. Emperor. 

(2) I See alaa (1910) 11 Cri. L. Jour. 351 

(352) (AIL), Chhedi Kandu ▼. 
Emperor (Held, that under the cir- 
ca mate neee there waa no complaint). 
(1030) 1930 Pat. 550 (553), Banti Pande 
▼ . Emperor. ) 
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(*), 

Note 9 


(1) Where the object of the allegation is merely to inform the Magis- 

trate'* or to request him to take such action as he may, in his 
discretion , consider necessary 4 or to ask for his directions. 5 

(2) A request for a departmental enquiry. 6 

(3) An application made with a view to coerce a party to return stolen 

property. 7 

(4) A request for a warning order. 8 

(5) An application requesting that he may be saved from police 

torture. 9 

(6) An application for issue of process against a person not named 

in the petition of complaint. 10 

(7) Where on process being issued against a person for the offence of 

giving false information to a police officer, the person files a 
petition showing cause against such process and states that his 
information was true. 11 

(8) An order merely sanctioning prosecution. 12 

(9) An order of the District Judge to take certain persons into custody 

on charge of robbery and sending them to a Magistrate for 
trial 13 or a direction by a Magistrate to his subordinate to 
enquire into and pass a proper order. 14 

(10) A mere authority* 5 or resolution 16 or ‘recommendation’ 17 to 

start a prosecution under the Municipal Act . 

(11) A mere authorisation to prosecute under the Post Office Act. 18 


(3) 


(4) 

(5) 


( 6 ) 


(7) 

( 8 ) 

(9) 

( 10 ) 


( 11 ) 


(1903) 26 Mad. 640 (644), Ragan Kutti 
v. Emperor. 

(1913) 14 Cri* L. Jour. 462 (462) (Cal.), 
Ahmad Hussain v. Emperor. 

(1882) 10 Cal. L. R. 521 (522), In the 
matter of Ram Kumar. 

[See also (1866-67) 4 Bom. H. C. R. 4 
(4). Rea. v. Larkin 9 . 1 

(1926) 1926 AH. 566 (567), Baldeo Singh 
y. Emperor. 

(1919) 1919 AH. 455 (456): 40 All. 641, 

S a ™phat Pande v. Emperor. 

(1918) 14 Cri. L. Jonr. 425 (426, 427) 
(All-), BtUlan v. Emperor. 

(1903) 30 Cal. 415 (417), Jagabandu Kar- 
makar y. Emperor. 

(1899) 1899 AH. W. N. 201 (202), Karim 
Bakh9 * AdU Khan. 

(1916) 16 Cri. L. Jour. 466 (468): 1916 

/iah\ ?i a< i; , 10 j>9, In re J'tofcmanf Ammal. 

d 011 ) 12 Cn. L. Jour. 535 (536) (Cal.), 
Pumo Ohandro Ghosh r. Haris h. 
Chandra Ghosh. 

(1923) 1923 Nag. 313 (314), Ramrao 

_ Gurao v. Emperor. 

(1911) 12 Cri. L. Jour. 2 (8) (Cal.), 

' Emperor x. Lalit Mohan. 

(1898) 2 Cal. W. N. 290 (292), Inderfit 
, v Singh y. Thakur Singh. 

2 J Cal. W. N. cclxxix (cclxxx) . 

(1930) 1980 Pat. 505 (506), Gonour Singh 
▼ . Emperor. 


(1921) 1921 Pat. 302 (303), TUoki Mahton 
v. King-Emperor. 

(12) (1868-69) 5 Bom. H. C. R. 48 (49), Reg. 

v. Bat Divali. 

(1908) 7 Cri. L. Jour. 10 (14): 35 Cal. 
141, Apurha Krishna Bose y. 
Emperor. 

(1890) 1890 Pun. Re. No. 16, pp. 33 (34, 
35), Shamalkhan v. Empress. 

[But see (1908) 7 Cri. L. Jour. 853 (354, 
355) : 1908 Pun. Re. 8, Swami 
Dayal v. Emperor. 1 

(13) (1922) 1922 Sind 9 (11, 12): 15 S. L. R. 

/4J . , 119, Pohumal y. Emperor. 

(14) (1878) 1878 Pun. Re. No. 15, pp. 39 (89), 

^ Nabi Shah y. The Crown. 

(15) (1892) 1892 Pun. Re. No. 1, p. 1 (2), 

Abdul Aziz v. The Municipal Com- 
mittee, Bahadargarh. 

(1892) 1892 Pun. Re. No. 2, p. 8 (4), 
Abdul Ghani v. The Municipal Com- 
mittee, Peshawar. 

(1895) 22 Cal. 131 (185), Chandi Pershad 
/-.*>> v - Abdur Rahman. 

(16) (1894) 1894 Pun. Re. No. 20. p. 68 (69), 

„ Nahinya v. Queen-Empress. 

(17) (1917) 1917 Cal. 260 (261), Kristo Lai 

Mallick y. Chairman of Hooghly, 
Chinsurah Municipality . 

(18) (1906) 4 Cri. L. Jour. 170 (170) (Cal.), 

Emperor v. Rohini Kumar San. 
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(12) Proceedings under Ss. 449 and 450 of the Calcutta Municipal Act 
III of 1899. 19 


(13) An application to revive proceedings 20 or for ordering a second 

complaint 21 or for sanction of the Court for making an investi- 
gation under S. 155, sub-S. (2). 22 

(14) Where a person while alleging an offence expressly says that he 

does not wish to make a complaint or to prosecute. 28 

The following have been construed as complaints, as alleging facts of an 
offence with a view to action being taken thereon : — 


(1) Until the amendment of 1923 proceedings taken by a Civil, Revenue 

or Criminal Court, under S. 476, infra , in sending a case for trial 
to the nearest Magistrate 24 After the amendment a regular 
complaint in writing is necessary and a proceeding will no 
longer be a complaint. 25 

(2) The submission of records 20 or of a report 27 by a subordinate 

Magistrate, to the superior or District Magistrate, for the pur- 
pose of starting a case or for the trial of a person for an offence. 

(3) A committal sheet signed by the Superintendent of the Salt Depart- 

ment and sent to the Magistrate setting out the date and parti- 
culars of the offence, the names of the accused, and the witnesses, 
and requesting the Magistrate to try the case 28 or the report of 
an Excise Officer. 29 

(4) A report of a judicial officer under S. 6 of the Child Marriage 

Restraint Act. 30 

(5) A petition to the Magistrate impugning the correctness of a police 

inquiry and praying for the trial of the accused 31 or to be allowed 


(19) 


( 20 ) 

( 21 ) 

( 22 ) 

(28) 

(24) 


(1904> JAryr (7 ^eL Ca, v ) : 

Keehub Chander Sen. 3? 

( 191 °) J, 1 ! Cr 384 ^ Sarat Chandra Mukerjee 
(1M1) 

(1868 , M u h"c.VV (««,. 

(1930) l 980 y Bo" 2 (872). In r. SMra- 

(1918) 35 A "' 

1°2, Emperor ■ ul ( g 2 6 927) . 

fllifi ? 871 (874), **«*“» - 

SJuandal. g29 (8 29. 830) : 

(m2 ) 18 Cri. £ J e $ T praMad t. Emperor. 

(1914) SllfV: 887 ( 888 ). r. 

, 1919 ) 1919 ‘Tn. 59 (80). BaU.o Da. r. 

Oobind Dot. - 29 (81), 

0888-89^5 gJZitooif ra**""* 

(1889) ?8°Ton, . 109 <»*>• 

( t. MS (527) : 81 CW. 

(1004) 1 Orl. 


664, The Deputy "Legal Remembrancer 
v. Arfun Pramanik . 

(1910) 10 Cri. L. Jour. 420 (423): 33 
Mad. 48, In re Ottupara Narayan. 
(1918) 1918 Nag. 59 (60), Nanakram v. 
Emperor . 

(1893-1900) 1893-1900 Low. Bur. R. 388 
(390), Krishnaewami v. Empreee. 
(1907) 6 Cri. L. Jour. 25 (27): 1907 U. 
B. R. 1, Nga Paw U v. Emperor. 

(25) (1925) 1925 All. 318 (319): 47 All. 409, 

Emperor v. Madho Singh. 

(26) (1904) 1 Cri. L. Jour. 335 (337): 26 All. 

514, Emperor ▼. Sundar Sarup. 

(1905) 2 Cri. L. Jour. 687 (689): 1905 
Pun. Re. 30, InderBhanv. Emperor. 

(27) (1924) 1924 All. 190 (191), Sarju Prasad 

r. The Crown. 

(1980) 1930 AD. 820 (821), Shea Pratap 
Singh ▼. Emperor. 

(1919) 1919 Pat. 203 (208), Saheb Tewari 
▼ . Emperor. 

( 2 H) (1916) 18 Cri. L. Jonr. 866 (866), Pagu 

Sahu v. Emperor. 

(29) (1927) 1037 Cal. 405 (405): 54 Cal. 371, 

RadOca Mohan Das ▼. Hamid Ali. 

(30) (1933) IMS Pat. 87 (88), Sukha Sahu r. 

(81) (1887) J° (F.B.), Queen - 
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(h). 

Notes 

9—11. 


to prove his case 3 - or that the complaint should he inquired 
into 33 or to have the petitioners his witnesses summoned and 
examined. 34 

10. ‘ Under the Code". — The action that is sought -to be taken must 

be under this Code. So where an allegation is made to a Magistrate with the 
object of inducing him to take action under the Bombay Prevention of Gambling 
Act it does not amount to a complaint of an offence, as defined in this section. 1 


11. "That some person, has committed an offence". — The complaint 

must allege that an offence fas defined in S. 4-1 (o)] has been committed; where 
therefore no offence is disclosed upon the facts contained in the petition, there 
is no complaint 1 . 

An act in respect of which a complaint may be made under S. 20 of the 
Cattle Trespass Act, 1871, was not included in the word ‘ ‘offence' ’ in the Code 
of 1882, and it was held that a request for action against such acts was not a 
complaint ”. 2 Such acts would now, under the present definition clearly be 
"offences ,, . 2a 

Section 41 of the Bombay District Police Act does not make the use of a 
house as a brothel, an offence, for it is not punishable. A complaint under that 
section therefore- is not one as defined in this section. 3 Again, a proceeding under 
S. 113, Railways Act, to recover excess charge, is not a prosecution for a criminal 






(1905) 2 Cri. L. Jour. 615 (617): 33 Cal. 

1, Jogendralal Mukerjee v. Bahu Bal- 
labhor. 

(1909) 13 Cal. W. N. xii (xii) . 

(1916) 17 Cri. L. Jour. 146 (147): 43 

Cal. 173: 1916 Cal. 867, Gangadar 
Pradan v. Emperor. 

(1917) 1917 Cal. 593: 43 Cal. 1152, Taya - 
bullah v. Emperor. 

(1932) 1932 Cal. 383 (383), Lachmi Sfiaw 
v. Emperor. 

(1932) 1932 Cal. 550 (551), Charles Johns 
. . . v. Emperor. 

(1933) 1933 Cal. 614 (614), Shekandarmia 
v. Emperor (Implied by). 

(1917) 1917 Pat. 362 (363), Lalfi Singh, v. 
Par dip Singh., 

(1918) 1918 Pat. 270 (271), Sadfvu, Gharan 
Pay v. Babi Swain. 

(1919) 1919 Pat. 530 (531), Emperor v. 
Mukund Patel. 

(1923) 1923 Pat. 539 (540), Nand Kishore 
Missir v. Kalikamissir. 

(1925) 1925 Pat. 483 (484): 4 Pat. 323, 
Shaikh Mohd. Yassin v. Emperor. 
(1928) 1928 Pat. 585: 7 Pat. 561, Shuka- 
deva Sahay v. Hamid Miyan. 

(1928) 1928 Notes 16 (f) (17), Ramdhani 
Gopiv. Emperor. 

[See also (1929) 1929 Mad. 849 (849), Mir 
Hameed Saheb v. Abdul Kadir.] 

(32) (1928) 1928 Pat. 585 (587)1 7 Pat. 561, 

Shukadeva Sahay v. Hamid Miyan. 
(1900) 4 Cal. W. N. ccxxi (ccxxii) . 

(33) (1901) 5. Cal. W. N. 106 (107), Lalji Gope 

v. Giridhari Ohaudhary. 

(1901) 5 Cal. W. N. 254 (255), In re 
Sahiram Agarwalla and Jibun Kamar. 
(1917) 1917 Cal. 698: 48 Cal. 1152, Taya- 
bullah v. Emperor. 

(34) (1908) 7 Cri. L. Jour. 10 (15): 35 Cal. 

141, Apurba Krishna Bose v. Em- 


peror. 

Note 10. 

(1) (1914) 1914 Sind 121 (121): 8 S. L. R. 

66, Hotu Peesumal v. Emperor. 

Note 11. 

(1) (1902) 1 Weir 720 (720), Re PaUavesam 

(No allegation that any offence has 

been committed) . 

(1865) 1865 Rat. 3 (3), Reg. v. Raghu 
(Facts disclosing only a civil case). 
(1932) 1932 Cal. 287 (287), Sheikh Abdullah 
v. Emperor (Application to have police 
report expedited) . 

(1926) 1926 All. 566 (567.), Baldeo Singh 
v. King-Emperor (Report by Circle 
Inspector to Superintendent of Police 
— Endorsement by Superintendent not 
containing any allegation of offence, 
does not amount to a complaint) . 
[See also (1892) 1892 Cr. R. 40 of 1892: 
Rat. 617 (618), Namdeo Valad Sam- 
bhaji. 

(2) (1896) 18 All. 353 (354), Meghai v. Sheo- 

bhik. 

(1871) 8 Bom. H. C. R. 22 (23), Reg. v. 
Avji Bin Nam. 

(1886) 13 Cal. 304 (305), In the matter of 
Kalaehand v. Gudadhar . 

’ (1896) 23 Cal. 442 (445), Raghu Singh v. 
Abdul Wahab . 

(1886) 9 Mad. 102 (102), Pitchi v Ankappa. 
(1886) 9 Mad. 374 (375), Kottalwnada v. 
Muthaiya . 

(2-a) (1927) 1927 Mad. 396 (897): 50 Mad. 

841, Deenadayalu v . Ratna Padayachi. 
(1907) 5. Cri. L. Jour. 86 (86): 29 Mad. 
517, In re Ponnuswami. 

(3) (1913) 14 Cri. L». Jour. 820 (320): 6 S. 

L. R.. 254, Imperator v. Musammat 

! : 7 Kh « M ‘ .* 1 (J M 
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offence. 3 * 4 Applications for action under S. 107, 1 S. 110, 5 S. 133, 5 * 4 and 

S . 145 6 and petitions for maintenance under S . 488 7 are not complaints as the 

allegations in support thereof do not amount to an offence as defined in 
clause (o). 

12. Some person known or unknown ”. —The definition under this 
section includes a complaint that some person or persons unknown have com- 
mitted an offence. 1 So it is not necessary that the complainant should name all 
the accused persons 2 or specifically and in terms accuse any particular person 
of an offence 3 or each person -with a particular offence. 4 

A Magistrate having taken cognizance of a complaint can also proceed 
against other persons who, though not mentioned in the complaint, appear to 
have been concerned in the commission of the offence. 5 


13. “Report of a Police Officer”. — The “report of a Police officer” 
is not a complaint. 1 There is however a conflict of opinion as to the meaning of 
the expression “report of a Police officer”, see S. 190, Notes 20 and 21. 


S.4 (1) 

(h), 

Notes 

11—14. 


14. Limitation. — There is no limitation for preferring a complaint of 
a criminal offence 1 * 4 unless the penal law creating the offence prescribes any 
period within which a complaint may be made in respect thereof. 1 


(3-a) (1929) 1929 Rang. 11 (11): 6 Rang. 619, 

Makalay Ma v. Emperor. 

(4) (1910) 11 Cri. L. Jour. 446 (446, 447) 

(All.), Ram Sukh Rai v. Mahadeo 

Jtdi 

(1931) 1931 All. 53 (54): 53 All. 148, 

Mohammed v. Abdul Majid. 

(1905) 2 Cri. L. Jour. 697 (701): * 905 
Pun. Re. 42, Muhammad Khan v. 

Emperor. ... 

(1924) 1924 Lah. 630 (630), Shamae-ud-dm 

v. Ram Dayal Singh. 

(1928) 1928 Lah. 694 (694), Hari Sxngh v. 

(1925) 1925*'Oudh 138 (138): 28 Oudh Cas. 

44, Ram Lai v. Bankateehar Rawan 

Bahadnvr Pal. , „ , . 

(1930) 1930 Oudh 600 (601), Sarfaraz Singh 

[But secM 1926M92® All. 358 (35 |? ) ’ 

Mol v. Emperor (Where it was held 

that where the facts alleged amount- 
ed to a substantive offence then the 
application is a complaint) . ] 

(5) (1900) 27 Cal. 662 (668), QueemrEmpreee 

v. Iman Mondal. „ 

(1908) 6 Oudh Cas. 262 (28®. 267). , 

(6-a) (1897) 24 Cal. 896 (398), Srinath Roy v. 

(6) (1898) 729 (782), Chathu Rai v. 

(1912) lfflnd? Cas. 787 (742) (Cal.), 

H. Crowd g v. L. O’Reilly ( Contra 

Beachcroft, J.). . _ _ . 

(1980) 1930 Oudh 600 (601) : 6 Luck. 854, 
Sarfaraz 8ingh v. Emperor. 

(7) (1886) 1885 Pun. Re. No. 18, p. 26 (27), 

The Rev. Father HUdzphonrue ▼. Cor- 
poral K. Malone. .. / * -i, \ 

(1905) 2 Ori. L. Jour. 867 (868) (Lah.), 

<1905) P * 

(1888) 11 2 Mad?*1^ n (19»>. Venkata v. 

(1898) lSTUSd^ 284 (284), Poimamenml, In 


re. 

(1910) 11 Cri. L. Jour. 156 (157) (Mad.), 
Amboo v. Baboo . 

(1904) 1 Cri. L. Jour. 864 (865): 17 C. 
P. L. R. 127, Mt. Parbathi v. 
Ohotey. 

(1893-1900) 1893-1900 L. B. R. 662 (663), 
Ma Tha Pru v. Mating Bon. 

(1907) 1 Sind L. R. 133. 

(1928) 1928 Notes 82 (e) (83), Makhan 

Singh v. Mt. Harnamo. 


(1) (1911) 

(2) (1912) 
(1928) 

(3) (1899) 
(1933) 

(4) (1891) 

(5) (1914) 


Note 12. 

12 Cri. L. Jour. 399 (399) : 4 8. 
L. R. 258, Imperator v . Lalu. 

13 Cri. L. Jour. 588 (589, 590) 
(All.), Emperor v. Shamacharan. 

29 Cri. L. Jour. 942 (944): 7 Pat. 
561 ; 1928 Pat. 585, Sukad-eva Sahay 
v. IJamid. 

26 Cal. 786 (789, 790), Jagat Chan- 
dra Mozumdar v. Queen-Empreee . 
1933 Pat. 297 (300) : 12 Pat. 758, 
Baldeo Praead v. Emperor. 

1891 Pun. Re. No. 8, p. 19 (21, 
22), Sardar Dyal Singh v. Queen- 
Empreee . 

1914 Cal. 801 (804): 41 Cal. 1013, 
Dedar Bux v. Syamapada Malakar. 


Note 13. 

(1) (1888) 1888 Pun. Re. No. 4, pp. 6 (7, 8), 

Jit Mai v. The Empreee. 


Note 14. 

(1-a) (1871) 15 Suth. W. R. 25 (27), Queen r. 

Ameeroddeen. 

(1891) 1891 Rat. 549 (550). Queen-Empreee 
r. Manji (Magistrate could not rightly 
refuse to enquire into a complaint be- 
cause the offence was alleged to have 
been committed six years ago) - 
(1887) 11 Mad. 332 (333), Re Kittu. 

( i ) (1896) 20 Bom. 543 (544, 547), Queen-Bm - 

preee v. Nageehappa Pai. 
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S. 4 (1) 

/ • 

(i). ; 

Note 1. 


* 


15. Stamp on the complaint . — See Note 6 to S. 200, infra. 


“European 

ject” 




British sub- (i) *“European British subject” 

means — 

any subject of His Majesty of European descent in 
the male line born, naturalized or domiciled in the 
British Islands or any colony, or 
any subject of His Majesty who is the child or grand- 
child of any such person by legitimate descent. 


SYNOPSIS. 

SCOPE OF THE DEFINITION 


Note No. 

1 


Other Topics. 

Legitimate descent. See Note 1, Pt. 2. Pt. 3. 

“Naturalised or domiciled.” See Note 1, 

1 . Scope of the definition. — The son of an Indian born at Constantino- 
ple cannot claim to be a European British Subject merely because of his birth 
in Europe unless he proves that his father or grand father was domiciled in the 
British Islands or in any colony.^ -- - 

In order to sustain the plea of a British born subject not only the legiti- 
mate descent of the accused but also the nationality of his father or grand father, 
as the case may be, must be proved. 2 


♦[(CODE OF 1898— S. (4) (i).] 

(i) ‘ ( European British Subject 7 * means — 

(i) any subject of Her Majesty born, naturalised or domiciled in the United 

Kingdom of Great Britain and Ireland or in any of the 
“European British Sub- European, American or Australian Colonies or possessions of 
iect.” Her Majesty, or in the Colony of New Zealand, or in the 

Colony of the Cape of Good Hope or Natal; 

(it) any child or grand-child of any such person by legitimate descent. 


[(CODE OF 1882 — S. 4 (u).] 


(«) “European British Subject means: — 

(1) Any subject of Her Majesty bora, naturalized or domiciled in the United 

Kingdom of Great Britain and Ireland or in any of the 
“European British Sub- European, American or Australian colonies or possessions of 


ject. 


Her Majesty, or in the Colony of New Zealand, or in the 
Colony of the Cape of Good Hope or Natal; 


(2) any child or grandchild of any such person by legitimate descent. 


(1935) 1935 Cal. 116 (116), Hemodhar Sar- 
mah v. Anandiram Saikia (S. 20 of 
Cattle Trespass Act of 1871; — Com- 
plaint filed after 10 days of seizure is 
time barred) . 

(1931) 1981 Mad. 276 (276), Muhammad 
Ahmed v. Bezwada Venkanna (Mer- 
chandise Marks Act IV of 1889, 
S. 15 — Prosecution under S. 486, I. 
P. C., if launched within 8 years of 
offence complained against is within 
time) . 

(1916) 1916 Sind 49 (50): 10 S. L. R. 


45, Jagannath v. Emperor (Do.). 
[See also (1885) 1885 Rat. 220 (221), Queen- 
Empreea r. Ramachandra (See S. 42 
of Bombay District Police Act Vll of 
1867).] 

Section 4 (1) (i)— Note 1. 

(1) (1912) 13 Cri. L. Jour. 197 (198): 1912 

P. R. 6, Alexander Ruffe y. 
Emperor. 

(2) (1870-71) 6 Mad. H. C. 7 (9), Thomas 

Nash Turnbull, In m. 



Definitions : Complaint. 


71 


The words “Naturalised” or “domiciled” which follow the word “born” 
are disjunctive and not conjunctive. In other words, it is not necessary that 
the applicant, in order to come under the definition should, besides being an 
European British subject by birth, also be domiciled at the same time in the 
British Islands or in any colony. Therefore an European British woman who 
marries a native British Indian husband or a subject of an Indian State does 
not cease to be an European British subject by reason of her marriage or of her 
domicile in the Native State . 3 

See also the undermentioned case . 4 


‘High Court. 




O') *“High Court” means, in reference to proceedings 

against European British subjects, or per- 
sons jointly charged with European British 
subjects, the High Courts of Judicature at Fort William, Madras, 
Bombay, Allahabad, Patna, Lahore and Rangoon, and the Courts 
of the Judicial Commissioners of the Central Provinces, Oudh 
and Sind ; in other cases “High Court” means the highest. Court 
of criminal appeal or revision for any local area, or, where no 
such Court is established under any law for the time being in 
force, such officer as the Governor-General in Council may 
appoint in this behalf. 

*[ (CODE OF 1898— S. 4 (j).] 

(j) “High Court” moans, in reference to proceedings against European British 

subjects or persons jointly charged with European British 
“High Court.” subjects, the High Courts of Judicature at Fort William, 

Madras and Bombay, the High Court of Judicature for the 

North Western Provinces, the Chief Court of the Punjab and the Chief Court of Lower 
Burmab • in other cases “High Court” means the highest Court of Criminal Appeal or revi- 
sion for anv local area; or, where no such Court is established under any law for the time 
•being in force, such officer as the Governor-General in Council may appoint in this behalf. 

[(CODE OF 1882— S. 4 (i).] 

... <<Hizh Court" means in reference to proceedings against European British 
K subjects or persons jointly charged with European British 

subjects, the High Courts of Judicature at Fort William in 
Madras and Bombay, the High Court of Judicature for the 


“High Court.” 

maUHTJ auu *^w**4mi*^ ; i/ ua u uuiLai uiu xur I 

the Chief Court of the Punjab and the Recorder of the Rangoon. 

orth-Wes ern pr , ’ . Court " means the highest Court of Criminal Appeal or revisit 

In other cases * no RUch ^ established under any law) for the time being 

for any local area ; o , Gover nor-General in Council may appoint in this behalf, 
in force, such officer as 

[ (CODE OF 1872— S. 4, Paras 14 and 16).] 

. 00 na in reference to proceedings against European British subjects, 
"High Court mea , ^ pergonl jointly charged with European British subjects, 

the High Courts of Calcutta, Madras, Bombay, the High Court 
**High Court.” for the North-Western Provinces, and the Chief Court of the 


Punjab. 




58 Boro 


(4) (1*94) 10 An. 88 (93), 

Mom. 


S, 4 (1) 

, (i), 

Note 1. 
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SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES .. .. .. 1 

“HIGH COURT” .. .. .. .. 2 

PROCEEDINGS AGAINST EUROPEAN BRITISH SUBJECTS . . 3 

“SUCH OFFICER” .. .. .. 4 


Other Topics. 

High Court. Single Judge sitting on the See S. 26G. 

original side — Whether amounts to. 

1 . Legislative Changes. — 

Changes made in the Code of 18S2 — 

(1) The words “and the Recorder of Rangoon” were added at the 

end of para. 1. 

(2) Para. 3 was added. 

Changes made in 1900 — 

The words “Chief Court of Lower Burmah” were substituted for 
the words “Recorder of Rangoon” by the Lower Burmah Courts 
(Act VI of 1900.) 

Changes made in 1916 — 

The word “and” before “Bombay” was omitted and the words 
“Allahabad and Patna” were substituted for the words. “The 
High Court of Judicature for the North-Western Provinces” 
(Act XIII of 1916.) 

Changes made in 1919 — 

The words “and” before “Patna” was omitted and the words “and 
Lahore” were substituted for the words “the Chief Court of the 
Punjab” by the Repealing and Amending Act XVIII of 1919. 

CJvanvges made in 1923 — 

(1) The word “and” before “Lahore” was omitted and the words 

J “and Rangoon” were substituted for the words “the Chief 

Court of Lower Burma” by the repealing and Amending 
Act XI of 1923. 

• • ^ 4 

(2) After the word “Rangoon” the words “and the Courts of the 

Judicial Commissioner of the Central Provinoes, Oudh and 

Sind ’ ’ were inserted by the Criminal Law Amendment Act XII 
of 1923 . 

Changes made in 1925 — 

After the word “Rangoon” the words “the Chief Court of Oudh” 
were inserted and the word “Oudh” after the word “Provinces”' 
was omitted by the Oudh Courts Act XXXII of 1925 . 


S. 4 (1) 

(j), 

Note 1. 
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Changes made in 1926 — 

For the words “the Chief Court of Oudh” the words “the Chief 
Courts of Oudh and Sind” were substituted and for the word 
“ commissioners ’ 9 the word “Commissioner” was substituted by 
the Sind Courts Act XXXIV of 1926. 


2. ‘High Court’. — This definition is a general one. For a specific 
definition, see S. 266 infra. 

3. Proceedings against European British Subjects. — See Notes to 
S. 528-B infra. 


4. “Such Officer”. — As to the appointment of officers, see the 
following : — 

(1) Upper Burmah : — See the Upper Burmah Criminal Justice Regu- 

lations, 1892 (V of 1892), Art, 1 as amended by the Burmah 
Laws Act, 1898 (XIII of 1898) (Burmah Code). 

(2) The Santal Parganas. — See the Santal Parganas Justice Regulation, 

1893 (V of 1893), S. 4 as amended by the Santal Parganas 
Justice and Laws Regulation, 1899 (III of 1899) (B. & O. Code). 1 

(3) Ajmere-Merwara. — See S. 38 of the Ajmere Courts Regulation, 

1877 (I of 1877) (Ajmere Code). 

(4) Coorg. — See S. 16 of the Coorg Courts Regulation, 1901 (I of 1901) 

(Coorg Code) . 

(5) Oudh. See the Oudh Courts Act, 1891 (XIV of 1891) as amended 

by Act XVI of 1897 (U.P. Code). 

(6) The Nort ] fi-West Frontier Province. — See S. 6 (1) (c) of the North- 

West Frontier Province Law and Justice Regulation, 1901 (VII 
of 1901) (P. and N.-W. F. Code), 
m Baluchistan.— See Art. 6 (1) (w) of the schedule to the British 
- k ' Baluchistan Criminal Regulation, 1896 (VIII of 1(896) 

(Baluchistan Code) . 

Districts of Kurnaon and Garhwal. — See the Scheduled Districts 
^ Act XIV of 1874.2 


(fc) 


4 $ 


Inquiry 


ft - 


“Inquiry” includes every inquiry other than a trial 

conducted under this Code by a Magistrate 
or Court. 


In other cases 
any province. 


“High Court” means the highest Court of criminal appeal or 


revision it 


“ Inquiry. 


tt 


• (CODE OF 1882—8. 4 (1) <k.) 

(t) “Inquiry" includes every inquiry 
trial conducted under this Code by a Magistrate 


„ . . Munic ip ality . 

4 ( 1 ) CD — Isa*, o Pat. ( 2 ) ( 1002 ) 24 AD. 848 ( 858 . 854 ) (P. B.) 

a, (ImSTiJA sL W ra^V, D.oK.r P*4mm Z>., X. ... 

P. O. — 10 


S.4 (1) 

(j). 

Notes 

1—4. 
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Definitions : Inquiry. 


S. 4 (1) 
(k). 

Note 1. 


SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES .. .. .. 1 

“INQUIRY” .. .. .. .. 2 

“TRIAL” .. .. .. 3 

TRIAL WHEN BEGINS AND ENDS . . . . 4 


Other Topics. 


By a Magistrate or Court. See Note 2, Pt. 
5. 

Fresh Inquiry. See S. 436. 

Local Inquiry — Instances of. See Ss. 14S, 
293 and 556. 


Other than a trial. See Note 2, Pts. 7 to 18. 
Preliminary inquiry. See Note 2, Pt. 15. 
Trial — Whether proceedings under Ch. VIII 
amount to. See S. 107. 


1. Legislative Changes. — The Code of 1861 defined the words “enquir- 
ed into” as comprising every proceeding preliminary to trial and the word 
“determined” as comprising trial and every subsequent proceeding. The Code 
of 1872 defined “inquiry” as including any inquiry conducted by a Magistrate 
or Court under the Code; “inquired into” as meaning every proceeding preli- 
minary to trial, and “trial” as meaning proceedings taken in Court after a charge 
had been drawn up. 

Under the Code of 1882, “inquiry” was defined as including every in- 
quiry conducted under the Code by a Magistrate or Court, but the word “trial” 
was not defined. It was, however, held that “inquiry” did not include trial, 
i hough some doubt was expressed as to this. 1 The present definition makes it 
clear that an inquiry does not include a trial. 2 


[CODE OF 1872— (S. 4, Paras 5 to 8).] 

“Inquiry” includes any inquiry which may be con- 
“ Inquiry.” ducted by a Magistrate or Court under this Act. 

“Inquired into” means and includes every proceedings 
“Inquired into.” preliminary to trial. 

“ Trial” means the proceedings taken in Court after a 
“ Trial. ” charge has been drawn up, and includes the punishment of the 

offender. 

It includes the proceedings under chapters XVT and XVTII, from the time when the 
accused appears in Court. 


(CODE OF 1861— S. 9.) 

9. The words “enquired into” shall be deemed to 
“Enquired into.” comprise every proceeding preliminary to trial; and the 

“Determined.” word “determined” to comprise trial, and every subsequent 

proceeding, including the punishment of the offender. 


Section 4 (1) (k) — Note 1. 

( 1 ) (1888) 15 Cal. 608 (625) (F. B.) f Sari 

Das s Sanyal v. Saritulla. 


(2) (1909) 9 Cri. L. Jour. 192 (196): 82 Mad. 

220, In re Narayanaswami Naidu. 
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2. “Inquiry 1 ’. — This definition is really an explanation of the term S. 4 (1> 

as used in the Code 1 and is not exhaustive. 2 The word “inquiry” must be dis- (k), 
tinguished from 'investigation’ under Chapter XIV 3 on the one hand, and a Note 2. 
‘trial’ 4 on the other. 


An inquiry is different from an investigation in the following 
particulars : — 


(1) An inquiry must be by a Magistrate or Court whereas an investi- 
gation is by a police officer or any person other them a Magis- 
trate or Court* 


(2) The object of an inquiry is to determine the truth or falsity of 
certain facts in order to take further action thereon, while the 
object of an investigation is to collect evidence . 6 


An inquiry is different from a trial in the following respects : — 

(1) A 'trial’ is a judicial proceeding which ends in conviction or 
acquittal. All other proceedings are enquiries which have various 
endings according to circumstances. 7 


(2) The word ‘trial’ as used in the Code pre-supposes the idea of an 
offence 8 while an 'inquiry* does not merely mean an inquiry 
into an offence, such as is contemplated by Chapter XVIII 9 
but extends into matters which are not offences, e.g. f proceedings 


Tlueeain Afqar Mohain v. Mina 
Fakhrulla Beg. 

(1930) 1930 Pat. 274 (275): 9 Pat. 131, 
Oharan Mahto y. Emperor. 

[See alao (1886) 9 All. 52 (56), Queen- 
Emprraa v. Ohotu . 

See alao (1909) 9 Cri. L. Jour. 192 (204): 

32 Mad . 220, In re N arayanaswami 
Naidu . ] 

(8) (1920) 1920 Mad. 337 (841): 48 Mad. 

511, Venkatachennayya v. Emperor. 

(9) (1907) 5 Cri. L. Jour. 417 (419): 3 

L.B.R. 280, Paw Tha y. Emperor. 
(1922) 1922 Bom. 138 (141 to 143): 46 
Bom. 61, Emperor v. Motilal Jlira 
JjOi. 

(1922) 1922 Lab. 49 (53): 3 Lah . 115, 

Sahib Din v. Emperor. 

(1929) 1929 Pat. 644 (647): 9 Pat. 155, 
Hema Singh ▼. Emperor. 

(1920) 1920 Pat. 568 (56G), Ram Barai 

Singh y. Ram Pratap Rat. 

(1919) 1919 Mad. 190 (191), The See- 

eione Judge of Tanjore, In re. 

(1875) 19 8uth. W. R. 57 (60), Queen 
r. Jaflar Ali. 

(1927) 1927 Bom. 21 (21): 50 Bom. 695, 
Emperor y. KaUappa Dundappa 
Rudrannarar . 

(1920) 1920 Mad . 887 (887. 841, 848): 

48 Mad. 611, Y enkatarhennayya v. 
Emperor. 


< 1 ) ( 1912 ) 


<3) 


*( 4 ) 


45) 


46 ) 

47 ) 


( 1919 ) 

(1922) 

( 1922 ) 

( 1920 ) 

( 1866 ) 

( 1922 ) 

( 1912 ) 

( 1924 ) 

( 1928 ) 

( 1922 ) 


( 1920 ) 

( 1929 ) 

( 1982 ) 


I M° 0 inrke TlirTrJraKUhlre 

ffiSToJ : 69 (60): 48 CB '- 854, 

irnritMaiM *. 230. 

SS.'SS- n - 

1020 CM. 862 (858. 354). Jagannaih 

MX' 2»2‘ (S3 ^RacUtgopachariar 

y. Raghava gWjji 14 3) : 46 Bom. 
1922 Bom. 188 mr(j Jj<d 

61, 693 (700): 89 Cal. 

18 Cri. L- ,To nroiendra Kiehore Roy 
953, Clarke v. Brofenara 

Ohowdhry. fl2 398 ) : 50 Cal. 

1924 Cal. 892 (•» v j ? m peror. 

985 ^ <n T^Jo« 372 (372) (Pat.), 

29 Cri- Sntvabhama. 

Ramehnndra 45 Mad. 230, 

^.^ P^ Ohi0aAU ^ PUi 

I iUi Kl . a (665). Pam Barai 

1920 PM- 663 ^ Rai 

8 * n9 h *- R * £4 (646, 647): 9 Pat. 

1929 Pat. 644 ( Emperor. 

, in* uoham,d 
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Note 2. 


under Sections 117, 10 145 11 and 514 12 of the Code, or under the 
Workmen's Breach of Contract Act. 1859. 13 

(3) The term ‘inquiry’ is not confined to proceedings in which an 
accused is actually placed before a Magistrate on a charge for 
an offence. It is meant to include everything done in a case by 
a Magistrate whether the case has been chillaned or not. 14 Thus 
it will include an inquiry under S. 159, made by the Magistrate 
in order -to ascertain whether an offence has been committed and 
if so whether any person should be put on his trial 15 or an 
inquiry by a Magistrate under S. 176, into the cause of death 10 
or an inquiry under S. 202, into the truth or falsity of a com- 
plaint, before issuing process against the accused 17 or the record- 
ing of a statement under S. 164. 18 As to whether an ‘inquiry’ 
referred to S. 337 infra is one that is covered by this section or 
not there is a difference of opinion. The Bombay High Court 1 * 
holds that inquiries could only mean, inquiries held “under the 
Code” and not inquiries in a popular sense and as the Code 
mentions no inquiry to ascertain whether a certain person is 
willing to accept the terms on which a pardon is offered to him, 
such an inquiry if made, will not be one conducted under the 
Code. The High Court of Lahore 20 and the Court of the Judicial 
Commissioner of Sind 21 however, held, that “ inquiries’ ’ include 
all inquiries other than trials and when a case has been reported 
to a Magistrate by the Police, and he is asked to tender a pardon 
and does so, there is an “inquiry” within the meaning of the 
S. 337 of the Code. 

An inquiry under S. 465 of the Code as to the state of mind of the 
accused is only an “inquiry” and not a “trial”. 22 


(10) (1930) 1930 Pat. 274 (275, 277): 9 Pat. 

131, Oharan Mahto v. Emperor. 
(1920) 1920 Mad. 337 (340, 341, 342, 

343) : 43 Mad. 511, Venkatachen - 
naya v. Emperor. 

(1915) 16 Cri. L. Jour. 303 (304): 1915 
Mad. 831 (832), Desikachari v. 
Emperor. 

(1924) 1924 Cal. 392 (393): 50 Cal. 985, 
Binode Behari Nath v. Emperor. 
(1909) 9 Cri. L. Jour. 278 (279) (Cal.), 
Ali Moharned Khan v. Tarak Chandra 
Banerji. 

(1919) 1919 All. 220 (221): 41 All. 231, 
Sarju y. Emperor. 

(11) (1910) 11 Cri. L. Jour. 440 (440): 37 

Cal. 812, Sheikh v. Sheikh. 

(1909) 9 Cri. L. Jour. 278 (279, 280) 
(Cal.), Ali Moharned Khan v. Tarak 
Chandra Banerji. 

(1895) 22 Cal. 898 (901), Satieh Chandra 
Panday v. Rajendra Narain Bagchi. 
(1901) 28 Cal. 709 (713), Lolit Mohan 
Moitra v. Surja Kanta Acharjee. 
(1901) 25 Bom. 179 (184), In re Panda - 
rang Oovind Pujari. 

(1920) 1920 Pat. 568 (565), Ram Barai 
Singh v. Ram Pratap Rai. 

[See also (1877-78) 3 Cal. 754 (755), 
Sufferuddin v. Ihrahbn. ] 

(12) (1881) 2 Mad. 169 (170), Anantachari v. 

Anantachari . 

(13) (1924) 1924 All. 76 (77): 45 All. 700, 


Bansi v. Lakehmi Das. 

(14) (1923) 1923 Lah. 270 (271): 3 Lah. 431„ 

Sher Muhammad v. King-Emperor. 
(1897) 1897 Pun. Re. No. 3, p. 4 (6, 7),. 
Balia Singh v. Queen-Empress. 

(15) (1922) 1922 Bom. 188 (139, 142): 46 

Bom. 61, Emperor v. Moti Lai Kira 
Lai. 

(1912) 13 Cri. L. Jour. 33 (34): 5 S. 

L. R. 174, Emperor v. Andal valad 
Khamiso . 

[See also (1897) 1897 Pun. Re. No. 3, 
p. 4 (6), Ballu Singh v. Queen 
Empress. ] 

(16) (1928) 1928 Bom. 390 (393), In re- 

Lakshminarayan Timmanna KarJci. 

(17) (1920) 1920 Pat. 568 (566), Ram Barai 

Singh v. Ram Pratap Rai. 

(18) (1897) 1897 Pun. Re. No. 3 p. 4 (6), 

BaUu Singh v. Queen-Empress. 

(19) (1922) 1922 Bom. 188 (189, 148): 46 

Bom. 61, Emperor y. Moti Lot 
Kira Lai. 

(20) (1923) 1923 La h. 270 (271): 8 Lah. 431, 

Sher Muhammad v. King-Emperor. 
(1897) 1897 Pun. Re. No. 3, p. 4 (6), 
Ballu Singh v. Queen-Empress. 

(21) (1912) 13 Cri. L. Jour. 83 (34): 5- 

S.L.R. 174, Emperor ▼. Andal 
valad Khamiso . 

(22) (1918) 1918 Pat. 179 (181), Ghinu* 

Vraon x. Emperor. 
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Trial”. — The term ‘tribal’ is not defined in the Code although 
the Code of 1872 defined it as “a proceeding following a charge, including the 
punishment of the offender.” 


The word has no fixed or universal meaning and must be construed witli 
regard to the particular context in which it is used and with regard to the 
scheme, and purpose of the measure concerned. 1 A ‘trial* ‘‘generally means 
the determination of the issues arising in a particular case.” 2 It means there- 
fore a proceeding which commences when the case is called on, with the Judge 
or Magistrate on the Bench, the accused is in the dock, and the representatives 
of the prosecution, and for the defence, if the accused be defended, are 
present in Court for the hearing of the case. 3 ‘Trial’ does not therefore include 
proceedings where the Court cannot pass final orders but can only report to 
the HigbTCourt. 4 

v -^r^ / Trial when begins and ends.— ‘Trials’ under Chapter XXIII of 
the Code, before High Courts and Courts of session commence with the framing 
of the charge. 1 In a Bombay case 2 it was held that it did not begin with the 
framing of the charge but only when the accused pleaded or claims to be tried 
as only then the assessors or jurors were chosen. 

In cases before Magistrates in warrant cases, the proceedings are only 
‘inquiries’ up to the time when the charge is drawn up, read and explained to the 
accused and he pleads thereto. Then the ‘inquiry’ becomes a ‘trial’. 3 In 
summons cases, before Magistrates, the ‘trial’ begins when the accused is 
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( 1890) 15 Bom. 514 ( ' grander Sava. 
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when proceedings can result in dis- 
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from the point at which they must 
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Singh v. Jhabbaolal. 

(1887) 9 All. 52 (66) (F.B.), Quoen- 
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(1909) 9 Cri. L,. Jour. 146 (147): 82 
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Emperor. 

(1909) 9 Cri. L. Jour. 192 (196, 197): 
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(1915) 1915 Mad. 23 (23, 24): 38 Mad. 
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Krishna Row. 
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Emperor. 
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v. Emperor. 
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brought before the Magistrate, the particulars of the offence are stated to 
him, and the Magistrate proceeds to hear the complainant and the prosecution 
evidence . 4 

It has been held by their Lordships of the Privy Council in Basil Ranger 
Lawrence v. Emperor 5 that a ‘trial’ means all proceedings including the sentence. 
No trial can therefore be concluded until judgment and sentence are passed . 6 
In view of this decision, the view of the Madras High Court , 7 that the ‘trial’ is 
over before the pronouncing of a judgment and sentence and that the sentence 
is not part of the trial requires reconsideration. 

( l ) ^‘Investigation" includes all the proceedings under 

“investigation ” this Code for the collection of evidence 

conducted by a police officer or by any 
person (other than a Magistrate) who is authorized by a Magis- 
trate in this behalf. 


SYNOPSIS . 


SCOPE OP THE SECTION 


Note No. 

1 


Other Topics. 

“AH the proceedings under the Code.” See “Who is authorised . * 1 See Note 1. 

Note 1, Pt. 2. 

1. Scope of the Section. — The definition of the word ‘investigation’ 
while including all proceedings under the Code, for the collection of evidence, 


♦[CODE OF 1882— S. 4 (b).] 


(6) “ Investigation * * includes all the proceedings under this Code for the collection 

of evidence conducted by the police or by any person (other 
“Investigation . y ’ than a Magistrate or police officer) who is authorised by a 

Magistrate in this behalf. 


[(CODE OF 1872— S. 4, Para 4).] 

“Investigation* 1 includes all the proceedings by the 
1 ‘Investigation. * * police, authorised by this Act, for the collection of evidence. 


(4) (1909) 9 Cri. L. Jour. 192 (196): 32 

Mad. 220, In re Narayanaswamy 
Naidu. 

(1913) 14 Cri. L. Jour. 230 (231): 9 N. 

L. R. 42, Mannu v. Emperor. 
(1907) 6 Cri. L. Jour. 417 (420): 3 L. 
B. R. 280, Paw Tha v. Emperor. 

(6) (1983) 1988 P. O. 218 (221) (P. 0.), 


Basil Ranqer Lawrence v. Emperor. 

(6) (1887) 9 All. 420 (424), QueenrEmpress 

v. McCarthy. 

(7) (1929) 1929 Mad. 201 (202): 52 Mad. 

355, Public Prosecutor v. ChocJca • 
linga Ambalam. . . 

(1933) 1933 Mad. 251 (251), Bhogals China 
Somayya, In re. 
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conducted by a police officer 1 or by any person (other than a Magistrate) who 
is authorised by a Magistrate in this behalf, is not exhaustive. 2 Taking out 
warrant of arrest, arresting the accused, seizing books, etc., form some pari of 
an investigation within the meaning of this clause. 3 It also includes an investi- 
gation held by a superior Police Officer, by virtue of S. 551, infra,* 

As to investigation by Police Officers, sec Ss. 155. 156. 157 and 174 infra. 

As to investigation by persons under orders of a Magistrate, .set- S. 155. 
Sub-Ss. 2 ajta 3^T59 and 202 infra. 

“Judicial proceeding” includes any proceeding in 
, , „ „ the course of which evidence is or may be 

‘ Judicial proceeding. ’ " 

legally taken on oath. 


SYNOPSIS . 


Note No. 


LEGISLATIVE CHANGES .. .. 1 

SCOPE AND APPLICABILITY OF THE DEFINITION . . 2 

“LEGALLY” .. .. .. 3 

“ON OATH” .. .. .. 4 

JUDICIAL PROCEEDINGS— WHAT ARE . . . . 5 

NON-JUDICIAL PROCEEDINGS UNDER THE CODE . . 6 

PROCEEDINGS UNDER OTHER LAWS WHICH ARE NOT 

JUDICIAL PROCEEDINGS, WITHIN THIS DEFINITION. 7 

DEPARTMENTAL ENQUIRIES .. .. .. 8 

JUDGE ACTING IN HIS EXECUTIVE CAPACITY . . . . 9 

PROCEEDINGS coram non judice . . ■ ■ • • 19 


l.lfcv, 

> ,\ 'i 



ftq 


Other Topics. 

* ‘Includes.” See Note 2, Pt. (1) and also S. 4 (1-a). 




“Judicial proceeding.” 


♦[CODE OF 1882 — S. 4 (d).] 

(d) “Judicial proceeding** means any proceeding 
in the course of which evidence is or may be legally taken. 


ypvv.y. ■- - 




"Judicial proceeding.” 


[CODE OF 1872— S. 4, Para. 9.] 

“Judicial proceeding* * means any proceeding in the 
course of which evidence is or may be taken, or in which any 
judgment, sentence or final order is passed on recorded evidence. 


Section 4 (1) (1)— *•. 

Sind 240 (243), 


(1) (1088) 1088 Sind 24° (248), Aeandae 

Saehanatrai v. Khanchand. 

(1081) 1081 All. 260 (272), Emperor v. 

(2) (1002) 26 h Bom. 688 (688), Emperor v. 

Tribhovandae BHJbhukandae . 


(1019) 1919 Cal. 69 (60): 46 Cal. 864, 
Amrit Majhi v. Emperor. 

(3) (1902) 26 Bom. 638 (636, 688), Emperor 

▼ . Tribhovandae Brifbhukandas . 

(4) (1912) 18 Cri. Ij. Jon r. 806 (816, 317): 

Bfi Mad. 247. Emveror v. EUdkanla. 
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1. Legislative Changes. — The Code of 1861 contained no definition of 
the expression “Judicial Proceeding It was defined for the first time in the 
Code of 1872. 


Changes made in the Code of 1882 — 

(1) Before the word '‘taken” the word “legally” was added. 

(2) The words “or in which any judgment, sentence or final order is 

passed on recorded evidence” were omitted. 


Changes made in the Code of 1898 — 

(1) The word “includes” was substituted for the word 

(2) The words “on oath” were added. 


“means”. 


2. Scope and applicability of the definition.— Section 4 (1) (m) does 
not attempt to give an exhaustive definition of a “judicial proceeding” but is 
content with declaring that in addition to what are plainly and obviously judicial 
proceeding's, that term, “includes any proceeding in the course of which 
evidence is or may be legally taken on oath”. 1 A judicial proceeding is one 
of which the object is to determine a jural relation between one person and 
another, or a group of persons or between him and the community generally 2 
or a step taken by a Court in the course of the administration of justice in 
connection with a pending case. 3 The test whether a proceeding is or is not a 
“Judicial proceeding” for the purposes of the Code is determined by the fact 
whether, in the course of that proceeding, the presiding Judge has legally taken 
evidence on oath or has the power legally to take evidence on oath. 4 


The whole sitting for the disposal of judicial work from the opening to 
the rising of the Court is a judicial proceeding and the necessary interval between 
the conclusions of one case and the opening of another is a stage in a judicial 
proceeding. It cannot be said that the judicial proceedings of a Court in a 
particular case, are at an end the moment the sentence is passed or an order for 
security is made. The judicial proceedings continue until the accused is dis- 
charged or removed in custody. 5 But where the Judge in the midst of judicial 

work turns his attention to his executive duties, that stage is not a judicial pro- 
ceeding. 6 

This definition is not applicable to the Penal Code 7 or the Civil Procedure 

Code. 8 

^ 3. Legally \ In Qn&en v. Gholann Ismail 1 a decision under the 

Code of 1872, it was held that the words “a proceeding in which evidence is or 

may be ta.ken meant “a proceeding in which evidence is or may be legally 

taken”. In consequence of this ruling, the Code of 1882 added the word 
''legally”. 


Section 4 (1) (m)— Note 2. 

(1) (1914) 1914 Nag. 40 (41), Sheoshankar - 

pun v. Emperor. 

(1910) 11 Cri. L. Jour. 407 (410): 37 

Cal c » 64 I 2 , Of B ). Shaikh Bahadur 
, 0 . / ■« o o o \ Ta Shaikh EradutuUa Mallick . 

<~) (1888) 12 Bom. 36 (42), Queen-Empress 

v. Tulia. 

(3) (1864-65) 2 Mad. H. C. 43 (46 47) 

<4, , 19 io> 

(5) (1897) 1397* Pnn. lie .“TV 


45), Queen-Empress v. Salig Ram. 
(3.868) 1 Weir 214 (214). 

(6) (1881) 1881 Pun. He. No. 40, p. 101 

, (102), Empress v. Sulaiman Khan . 

(7) (1921) 1921 Bom. 3 (8): 45 Bom. 834, 

Purushottam Ishvar Amin v. Em - 
peror. 

(8) (1878) 2 Bom. 558 (556), Dalpatbhol 

Bhagubhai v. Amarsang Khemabai. 

, % Not© 3. 

(1) (1875) 1 All. 1 (6) (P.B.), Qusen y. 

Golam Ismail . 
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4. “On oath”. — The words “on oath” were added in the Code of 1898 
because the power to take evidence on oath is one of the characteristic test of 
judicial proceedings. 

5. Judicial Proceedings — What are. — 

I. Under the Code the following have h&cn held to he judicial 
proceedings : — 

(1) An inquiry for the issue of a search warrant under S. 96 1 or 
S. 100- of the Code. 

(2) Proceedings by a Magistrate under S. 117 of the Code. 3 

(3) Proceedings in which a Magistrate comes to a determination as 

to the fitness of sureties under S. 122. 4 

(4) Proceedings under Chapter X. 5 

(5) Inquiry by a Magistrate before issuing an order under S. 144. 6 

The rulings prior to the Code of 1882 held that it was not a 
judicial proceeding. 7 

(6) Inquiry under S. 145. 8 

(7) Proceedings in which a statement from a witness is recorded 

under S. 164. 9 


Note 5. , . T 7 

(1) (1888) 15 Cal. 109 (120), Mahomed JaeJea- 

riah rf- Co. v. Ahmed Mahomed. 
(1903) 5 Born. L. R. .980 (982), In re 
Lakhmdas Naranjt. 

(2) (1916) 1916 Lah. 281: 1916 P. K. <*4, 

1 Abdul Aziz v. Emperor. .... 

(3) (1881) 3 All. 545 ( 554 ) Empress of Inaia 

v. Muhammad Jafir. 

(1899) 1899 Pun. Re. No. 10, p. 29 (30), 
(1899) Sher Zaman Shah v 

(4) (1904) yMjjJ;- i^.kmveror ‘v. Ohau M 

,1909) uTcff.' L . Jour. 225 (226) : 2 

( 1 JU ) 11 Imperator v. Mahro. 

,(5) (1871) llBfr ‘*2iJk »£ 

023' c v. 

(18?2) afn^osfd v° m^Sobhl^am Sover- 
(1875) 

<1880) ^ 

•(6) (1906) 33 CaE 3 Niza/rrmc UIin Haider. 

(1896) 19 Mad 18 (21). queenrBmprw* 

v ^^^610 (61?): 42 Mad. 

( 1919 ) Ftt/ai v. PonnUr 

(1-) 

[Sut »ee^( W2|) 6 W**, “f* i^Ransl 

x W^r^ie (is). Re ^ ofcut - 

<7) (1877) Rat. 12° & 29 ) r. 46 (46), 

(18?0) 5! JJv fcj-arjfa), Bholanath 
(1878) 20 Sutti. 

W 28 (23), In re 

(1878) 21 8uth. w. ** 

Cr. P. O.— U 


Banee Madhub Eoondoo. 

(1877) 2 Cal. 293 (295) (F.B.), In re 

Chunder Nath Sen. 

(1882) 8 Cal. 580 (582), Broadley v. 

Jameson. 

(1878) 1 Cal. L. R. 58 (60), In the matter 
of Krishna Mohun Bysack. 

(1875) 1875 Pun. Re. No. 17, p. 23 (24), 
Abdul Kadir v. The Crown. 

(1878) 1878 Pun. Re. No. 33, p. 78 (81), 
Mt. Faizulnissa v. Faiz Mahomed. 
(1880) 1880 Pun. Re. No. 2, p. 3 (6, 7), 
Harria Mai v. Empress. 

(1881) 3 Mad. 354 (357), Elavarasu Vana- 
mamalai Ramanuja Jeeyar Swami 
v. Vanamamalai Ramanuja Jeeyar. 

(1883) 6 Mad. 203 (222), Sundaram 

Chetti v. Queen. 

(1876) Weir 3rd Edn., 735 (736). 

(1879) Weir 3rd Edn., 761 (762). 

(1879) Weir 3rd Edn., 763 (763). 

(8) (1867) 4 Bom. H. C. R. (A. Civ.) 153 

(154), Bapuji Jagjivan v. The 
Magistrate of Kheda. 

(1900) 25 Bom. 179 (184), In re Pandtir 
rang Oovind Pujari . 

(1867) 7 Suth.. W. R. 68 (69), Queen v. 
Buloram. 

(9) (1906) 3 Cri. L. Jour. 370 (370): 29 

Mad. 89, Suppa Tevan v. Emperor. 
(1899) 22 All. 115 (117), Queen-Empress 
v. Khern. 

(1906) 4 Cri. L. Jour. 188 (190, 191) 

(Bom.), Emperor v. Yishwanalh 
Krishna Sathe. 

(1933) 1933 Mad. 125 (126), Maromma 

v. Emperor. 

(1892) 16 Mad. 421 (423), Queen-Empress 
v. Alagu Kone. 

(1912) 13 Cri. L. Jour. 33 (35): 5 S. L. 

R. 174, Emperor v. Andal Yalad 
Khamiso (Kathiawar). 

(1909) 10 Cri. L. Jour. 24 (25), Em- 

peror ▼ . Nanji Jetha. 

‘ [But see (1921) 1921 Bom. 3 (7): 45 

Bom. 834, Purshottam Jehvar Amin 
v . Emperor . 

(1898) 1893 Pun. Re. No. 2, p. 23 (29), 
Lalu v . Queen-Empress. 

(1982) 1932 Lah. 254 (254), Sajaaoal ▼ . 
Emperor. ] 
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(8) Proceedings of a Magistrate under S. 176. 10 

(9) Pioceedings under S. 195 whether original or appellate. 11 

(10) The examination of a complainant with reference to his com- 

plaint under S. 200. 12 

(11) An inquiry by a Magistrate under S. 202. 13 

(12) The dismissal of a complaint under S. 203. 14 

(13) The receiving of a complaint and issuing process under S. 204. 13 

(14) The recording of further evidence by an appellate Court under 

S. 428. 1 * 

(15) Ail order under S. 435, after the calling for the record 17 but 

not the mere calling of record in an executive capacity. 18 

(16) A preliminary enquiry under S. 476. 19 

(17) Maintenance proceedings under S. 488. 20 

(18) Proceedings on an application for bail under S. 498. 21 

(19) Proceedings under S. 514. 22 

(20) An enquiry under S. 89 into claims to attached property after 

1923. Prior to the amendment of 1923 it was held that it was 
not a judicial proceeding. 23 



( 10 ) 


(ii) 


( 12 ) 

(18) 


(14) 


• V 


( 15 ) 


(1928) 1928 Bora. 390 (393), In re 

Lakshminarayana Timmanna Kurki 
(Distinguishing 3 Cal. 342). 

[But see (1878) 3 Cal. 742, In re Troyloka- 
nath Biswas. ] 

(1879) 2 All. 205 (213), In re Gur Dayal . 

(1919) 1919 Mad. 620 (622): 42 Mad. 

96 (99), Gaddam v. Sura (District 
Magistrate according sanction to 

prosecute acts judicially) . 

(1890) 1890 All. W. N. 168 (169), 

Q neeri- Empress v. Zorawar. 

(1912) 13 Cri. L. Jour. 717 (717): 34 
All. 602, Ohadammi v. Lalta Pra- 
sad (Revision) . 

(1888) 16 Cal. 121 (125), In re Madhub 
Ohunder Mozumdar t Overruling 17 
Cal. 766 on another point). 

(1912) 13 Cri. L. Jour. 1 (2) (Cal.), Bala 

Pasban Kuldip Lai v. Gurwar 

Misser. 

(1887) 10 Mad. 232 (235), Queen-Empress 
v. Sheik Beari. 

(1897) 20 Mad. 383 (384), Queen-Empress 
v. Seshadri Ayyangar. 

(1900) 23 Mad. 210 (212), Pampapathi 
Sastri v. Subba Sastri. 

(1904) 1 Cri. L. Jour. 275 (278): 27 
Mad. 54, In re Kalagava Bapiah. 

(1919) 1919 Mad. 610 (611): 42 Mad. 

64, Arvmachalam PHlai v. Ponntz- 
swami PUlai. 

[But see (1902) 7 Cal. W. N. 423.1 

(1872) 4 N.-W.P. 6 (6). 

(1009) 9 Cri. L. Jour. 295 (296) : 36 

Cal. 72, Kanchan Garhi v. Ram 
Kishore Mumdul. 

(1904) 1 Cri. L. Jour. 118 (119), Public 
Prosecutor v. PiUiyathodirayan. 

(1911) 12 Cri. It. Jour. 323 (325) (Mad.), 
In re Kachi Madar Labhai. 

[But see (1896) 2 Weir 167 (167, 168).] 

(1898) 2 Cal. W. N. 290 (292). 

(1905) 2 Cal. L. Jour. 65n (65n), King- 
Emperor v. Him ay at Ali. 

(1868) 5 Bom. H. C. R. 29 (30, 31), 
Ktg. v. Sadaehxvappa Panduran - 


gappa. 

(1877) 2 Bom. 481 (487), Imperative r. 
Lakshm an Sakharam . 

(16) (1871) 15 Suth. W. R. 64 (66), Queen 

v. Bukteer Maifaraz. 

(17) (1902) 25 Mad. 659 (661), SingHia PiOai 

v. Dt. Magistrate of Trichinopoly . 

( 18 ) (1884) 7 Mad. 560 (562), Queen-Empress 

v. Kuppu. 

(1906) 3 Cri. L. Jour. 118 (119) (Mad.), 
In re Subbaraya Vathyar. 

(1915) 1915 Nag. 58 (62): 11 N.L.R. 36, 
Gopal v. Emperor. 

(19) (1882) 1882 All. W. N. 229 (230), In re 

Rameshar. 

(1906) 4 Cri. L. Jour. 460 (463): 34 

Cal. 42, Deputy Legal Remembrancer 
v. Gopal Barik. 

(1910) 11 Cri. L. Jour. 45 (46): 37 

Cal. 52, Abdulla Khan v. Emperor. 
[But see (1882) 1882 An. W. N. 92 (92), 
Empress v. Nakched (Dissented 
from in 1882 All. W. N. 229). 
(1893-1900) 1893-1900 L. B. R. 388 (390), 
Krishnaswami v. Emperor .] 

(20) (1882) 5 All. 224 (226), Lasaiti v. Ram- 

dial. 

(1868) 5 Bora. H. C. R. 81 (82), Reg. 
v. Thaku Bin Ira. 

(1917) 18 Cri. L. Jour. 556 (557): 1917 
Cal. 799, Nanda Narain Netvar v. 
Manmaya Karim. 

(21) (1865) 2 Mad. H. C. R. 396 (897), 

Parankusam Narasaya Pantulu v. 
Captain R. A. O. Stuart. 

(1882) 6 Mad. 63 (64), Manickam Mudali 
v. Queen. 

(22) (1898) 25 Cal. 440 (444), Queen-Empress v. 

Har Chandra Chowdhry. 

(1879) 2 All. 276 (278), Empress of India 
v. NUambwr Bobu. 

(23) (1884X 6 All. 487 (488), Queen-Empress v. 

SheodUal Rat. 

(1867) 7 Suth. W. R. 35 (86), Queen v. 
Chumroo Roy. 

(1908) 8 Cri. L. Jour. 260 (262): 1908 
Pun. Re. 9, Ham Din ▼. Emperor. 
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II. Under other Laws : — 

(1) Enquiry under 8. 51 of Act (I of 1879) (Stamp). 24 

(2) Proceedings under the Reformatory Schools Act (V of 1S76) 

. to ascertain the age of the accused. 25 

(3) An. order under 8. 202 of the Bengal Municipal Act (1884). 20 

(4) A proceeding before a Magistrate for recovery of Municipal tax 

under the Bombay Municipal Act (VI of 1873). 27 

(5) Trial under 8. 14, Village Police Act (VIII of 1867) by a 

Village Police Patel in Bombay. 28 

(6) Proceedings of a Magistrate under S. 113 of the Railways Act 

(1890). 29 


(7) Proceedings of a Magistrate under S. 8 of Bengal Act (VI of 

1870). (Village Chaukidar Act). 30 

(8) Proceedings under S. 58 of the Bengal Tenancy Act (VIII of 

1885). 31 

(9) Proceedings of a tribunal constituted under the Calcutta Im- 

provement Act of 1911. 32 

(10) Proceedings under S. 42 of Punjab Act (IV of 1872). (Track 

Law ) 33 

(11) Proceedings under S. 283 of the Cantonments Code for breach 

of the conditions of a license. 34 

(12) Proceedings under the Workmen’s Breach of Contract Act. 35 

(13) Order awarding a portion of the fine imposed, to the arresting 

officer, under the Excise Act. 30 

(14) The following have been held to be judicial proceedings within 

the meaning of S. 476 of the Code : — 

(a) Execution proceedings. 37 

(b) Proceedings of a Presidency Small Cause Court on an appli- 

cation for leave to sue. 38 
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(24) (1882) 5 All. 17 (21. 24), Empress of India 

(25) (1890) li Bmn. A 381 (383), Queen-Empre'. 
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(28) (1925, ’ 9 £t*l* 5 Jii/ 2 v Ca ' > 

(27) (1898) 

(28) (1908) Tort t *>,£141 (142, (Bom.,, 

(29) (1938) W33 0 Bom. 59 (61), Eomiman. In 

<“> r- « 

(81) (1913) 14, Cri.^1.. Pindar Singh v. 

Empewr. , fl38) . 45 Cal. 585, 

(82) (1918) WISjJaL 932^ y > 

Ohose • 20 page 39 (40, 

(83, (1878, 1-3 Pnn ^ No„ ^ 

■’ (81) (1910) PA SSXXi 

(85) (1918) 1918 Low. Bur. 1*0/, 


Pandaram v. Karupana Tewar. 

(36) (1892-1896) 1 U. B. R. 14 (14), Queen- 

Empress v. Nga Yan Lin. 

(37) (1910) 11 Cri. L. Jour. 407 (410): 37 Cal. 

642, Shaikh Bahadur y. Shaik 
Eradatullah Mallick (Overruling 2 
Cri. L. Jour. 110, liar Oharan Mu- 
Teerfee v. Emperor ; and 7 Cri. L. 
Jour. 159, Kanto Ram Dae v. Gobar- 
dhan Das) . 

(1909) 10 Cri. L. Jour. 564 (565, 566) 
(Cal.), Dahhineswar Misra v. Uaris 
Chandra Chatter fi. 

(1906) 3 Cri. L. Jour. 142 (143, 144) 

(Cal.), Bhola Nath Dey v. Emperor. 
(1911) 12 Cri. L. Jour. 21 (21) (Cal.), 

Abdul Basir y. Panchkowri. 

(1910) 11 Cri. L. Jour. 90 (94) : 1910 Pun. 

Re. 1, Asfandyar Khan v. Irshad 
Khan. 

(1913) 14 Cri. L. Jour. 624 (624) (Mad.), 
Ponnuswami Pillai y. Chokkalingam. 
(1914) 1914 Nag. 40 (42): 10 N. L. R. 

till, s J} eo * h( *nkar Puri y. Emperor. 
(1917) 1917 Pat. 101 (102), Barham Deo 
Singh ▼. Emperor. 

( 88 ) (1916) 1916 Cal. 103 (104): 43 Cal. 597_ 

Budhu Lai v. Ghatta Gope. 
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(c) An inquiry by the Registrar of the Presidency Small Cause 
Court as to service of summons. 39 

«) Proceedings to set aside an ex parte decree and prohibitory 
order. 40 

( ( ^ ^ trial after an ex parte decree is set aside. 41 
(/) Proceedings for a decree under an award. 42 
{()) Enquiry under the Legal Practitioners’ Act. 43 
(h) Proceedings under the income-tax Act (V of 1898). 44 
(*) Proceedings of a Certificate Officer under the Bihar and 
Orissa Public Demands Recovery Act (1914). 45 
(./) An enquiry conducted by a Magistrate into the truth of alle- 
gations against a subordinate official. 46 

(15) Mutation proceedings are ‘judicial proceedings’ within the 
meaning of S. 478 of the Code. 47 

6 . Non-judicial Proceedings— Under the Code.— 

The following proceedings under the Code have been held not to be 
judicial proceedings : — 

(1) Proceedings of a District Magistrate under S. 125 for cancelling 

a bond for keeping the peace or for good behaviour. 1 

(2) An inquest by a Magistrate under S. 174. 2 

7. Proceedings under other laws which are not judicial proceedings 
within this definition.— 

(1) Proceedings under S. 83, Transfer of Property Act. 1 

(2) Application for return of documents under O. 13, C.P.Code. 2 

(3) Proceedings of a Deputy Commissioner as Chairman of District 

Board. 3 

(4) Proceedings in suit which is beyond the pecuniary jurisdiction of 

a Civil Court. 4 

(5) Proceedings of an Assistant Collector not competent to receive 

application under rules framed under S. 70, C. P. Code. 6 


(39) (1915) 1915 Cnl. 105 (106), Dalchand v. 

TaraJc Nath Sadhu. 

(40) (1924) 1924 Kang. 54 (55): 1 Rang. 372, 

Valab Das v. Mauny Ba Than. 

(41) (1924) 1924 Mad. 86 (86, 87), Arumugam 

PiUai, In re. 

(42) (1911) 12 Cri. L. Jour. 93 (94): 33 All. 

396, Kampta Prasad v. Emperor. 

(43) (1918) 1918 Mad. 398 (399), NaUasivan 

Pillai v. Ramalingam Pillai (S. 14). 
(1912) 13 Cri. L. Jour. 190 (All.), Gouri 
Shankar Lai v. Emperor (S. 23). 
(1905) 1 Cal. L. J. 76 (76-n.) (S. 36). 
[See also (1883) 6 Mad. 252 (253), Kotha 
Subba v. The Queen. 

(1911) 12 Cri. L. Jour. 33 (34, 35) 
(Cal.), In re Bajrangi Shahai ]. 

(44) (1906) 3 Cri. L. Jour. 128 (129): 1905 P. 

R. 44, Emperor v. Rup Singh. 

(1871) 8 Bom. H. C. R. 21 (22), Reg. v. 
Dayalji Endalji. 

(1909) 10 Cri. L. Jour. 395 (402): 3 S. 

L. R. 66, Emperor v. Deumal. 

(1912) 13 Cri. L. Jour. 723 (730): 36 
Mad. 72, In re Nataraja Iyer. 

(45) (1919) 1919 Pat. 212 (215), Mathura Pra- 

sad Singh v. Emperor. 

(46) (1905) 2 Cri. L. Jour. 454 (454, 455): 

28 All. 89, Emperor v. Kuna Sah. 


[See also (1868) 4 Mad. H- O. R. 81 
(82), Subharaya Mudali, In re.] 

(47) (1930) 1930 Oudh 58 (59. 60): 5 Luck. 

435, Lachhman Prasad Joshi v. 
Emperor. 

[But see (1S85) 1885 All. W. N. 29 (29). 
Empress v. Din Dayal.] 

Note 6. 

(1) (1910) 11 Cri. L. Jour. 147 (147): 87 

Cal. - 72, Dayanath Thakur v. Em- 
peror. 

(2) (1896) 1896 Rat. 843 (843, 844), Empress 

v. Bayaji Lakshman. 

Note 7. 

(1) (1895) 1895 All. W. N. 145 (146, 147), 

Andhar Singh v. Ablakh Singh . 

(2) (1921) 1921 Cal. 433 (433), Girija Nanda 

Kali Mitter v. Emperor. 

(3) (1920) 1920 Oudh 199 (199): 23 Oudh 

Cas. 136, Emperor ▼. Kunwar Baha- 
dur. 

(4) (1931) 1931 Mad. 575 (577): 54 Mad. 

561, Sankappa Rai v. Keraga 
Pujary. 

(5) (1915) 1915 All. 283 (284): 37 All. 334, 

Bhafan Tewari v. Emperor. 
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(6) Petition before a District Judge alleging that the Lower Court 

refused to take down evidence. 6 

(7) Proceedings of a Collector or of a Deputy Collector under the 

Land Acquisition Act. r,a 

(S) Enquiry by a Collector or a Deputy; Collector under the Stamp 

Act, for the purpose of determining who should be called 
upon to pay stamp duty. 7 

(9) An enquiry by a receiver appointed under the Provincial Insolvency 

Act (III of 1907). 8 

(10) Reference proceedings in which the Deputy Commissioner refers 

the question of innocence or guilt of an accused person to a 
Council of Elders under Regulation (IV of 1873b !> 

(11) Proceedings of a District Magistrate, under S. 45 of the Punjab 

Laws Act 1872 10 requiring foreign vagrants to leave the 

district. 

(12) Proceedings of a Deputy Commissioner or other Revenue Officer 

under S. 19, Punjab Land Alienation Act (XIII of 1900). 11 

(13) Proceedings of a Revenue Officer under the U.P. Land Revenue 

Act (III of 1901). 12 

(14) Inquiry by a Magistrate under S. 11 of the Frontier Crimes 

Regulations. 13 

8 . Departmental enquiries. — 

The following departmental enquiries are not judicial proceedings:— 

(1) A proceeding before a Forest Officer who is not empowered by 

law to hold an enquiry. 1 

(2) An enquiry by the Registrar, High Court, into the conduct of a 

clerk. 2 

(3) An enquiry by a Collector and Magistrate on charges of bribery 

or misconduct against a Revenue Officer. 3 

(4) An enquiry by a District Registrar against a Sub-Registrar. 4 


S.4 (1) 
(m), 
Notes 
7—8. 



(1864) 1864 Suth. W. Jt. J§ 7 (1 ( |kb t 2 31) 
,) (1905) 1 Cb L L o The Secret f stQ f 

(Appeal against and confirming 30 
Cas 659 (660): 42 Mad. 

[But see 49 Ind. ^ Parameswara 

l L A. Collector (Proceedings 
under ptrt III, Land Acu.a.Lon 

Act are 3^ dic ‘ al) \ a v . Ttut Sec. re- 
(1902) 30 Cal. 36 (85). v 

1 1900) STcY. 820* (826, 827), Dun, a Do » 
(1900) 27 ^at. Queen . Empress. 

(1927) 5)27 Cal- 621 (622), OnUtoun v. 

Banku 795 (797), Kedar 

(1903) 

‘ 1919) TrS v 24 

' <l880) Mir ?i07 

, (1907) 6 OH. £ ' s ?Zl r ™ E L r ,r l. 


(11) (1910) 11 Cri. L. Jour. 601 (602) (Lah.), 

Kalyan Singh v. Emperor. 

(12) (1910) 11 Cri. L. Jour. 514 (514, 515): 

13 Oudh Cas. 198, Prag Tewari v. 
Emperor. 

(13) (1924) 1924 Lah. 729 (731), Jahangir v. 

Emperor. 

Note 8. 

(1) (1875) 12 Bom. H. C. R. 1 (6), Reg. v. 

Ramajirau Jibanjirau. 

(2) (1887) 12 Bom. 36 (42), Queem-Empress v. 

Tulja . 

(3) (1894) 19 Bom. 51 (63, 69), Queen- 

Empress v. Karigowda . 

(1898) 22 Bom. 936 (939), In re CKotalal 
Mathwadae . 

(1900) 4 Cal. W. N. 366 (367), AmatvUa 
v. The Empress. 

[See also (1906) 3 Cri. L. Jour. 376 (377, 
378): 29 Mad. 100, Suryanarayana 
Row v. Bala Ramayya.] 

(4) (1906) 3 Cri. L. Jour. 112 (114) (Cal.), 

Mulfat Ali Sheikh ▼. Emperor. 


S. 4 (1) 
(m), 
Notes 
9—10. 




66 


9 . 


Definitions.* Judicial Proceedings. 

Judge acting in his executive capacity. 


m not a Udicuri “■* '*/“ exe ° utive <****“% his action 

judicial proceedings Z ° ' f ° ^ 1htU ^ held not 6e 

(1) Revision by District Magistrate of a list of petition writers * 

(2) P wf ing !, f0r t! : e d ] Smissal of a headm an, by the District Magis- 

tiate. under rules framed under S. 45 of the Code. 2 

(8) A lT Cding \° , discover . and brin S to Punishment a' person who 

made a scandalous petition about a previous Magistrate. 8 

(4) An inquiry into authorship of an anonymous petition. 4 

( °) P^f'wdingsofDistrict Magistrate as Head of the Police, under 
k. 44 ot the Bombay Police Act (IV of 1890). 5 

(6) An inquiry by the District Magistrate under S. 2 of the Eastern 
iiengal and Assam Disorderly Houses Act (II of 1907). « 

<7) P fco^«'ta ,0 e '“ > ' 1 • wom " of bad charac,er 

(5) forming o, withholding sanotion nndor S. 196 

(9) Proceedings of a Magistrate under S. 3 of the Press Act (I of 

<I0) 'BSJft! * he admissi0 " 1>lead ' rs - »" d » * ba 

(11) Pi r din f, UndeF S - ® ° f the Crimi » al Tribes Act (1924) to 
Criminal^TribesM ° f PerS ° nS from the Agister of 

not judicial proceedings. Thus the following proceedings a're Lt /uSl ones!- 

(1) An enqmry made under S. 159 of the Code when there is no 

eport under S. 157 without which a Magistrate has no juris- 
diction to enquire under S. 159. 1 J 



(1) 

(2) 

(3) 

(4) 

(5) 

( 6 ) 

(7) 

( 8 ) 


(1902) 

(1907) 

(1874) 

(1866) 

(1910) 

(1910) 

(1880) 

(1904) 


Note 9. 

1902 All. W. N. 175 (175), Maha- 
deo Prasad v. Takia Bibi. 

L«i L * 476 < 477 ): 29 All. 

563, In re Damma . 

- H ' c - 11 < 12 >> *<*• -■ 
Jtbhat Vaja. 

5 Suth. W. R. Cri. 72 (72, 73) 
Queen-Empress v. Bykunt Nath 
JJanerjx. 

** S ri V L ‘ J° ur - 705 (707) 

(Bom.), In re Pandrang Shid Rao. 
11 Cn. L. Jour. 112 (113): 37 
Cal. 287, Rajani Eherta Nabi y. 
Emperor. 

•^ r °’ 26, page 43 
(44, 47, 48), Mt. Bani y. Empress. 

1 Cri. L. Jour. 275 (278): 27 


Mad. 54, Dorasamy Ptilai v. Em- 
peror. 

rSee also (1900) 23 Mad. 223, Queen- 

noi q\ , v * VenJc( *toramanna . ] 

(9) (1918) 1918 Mad. 1266 (1272, 1277): 39 

Mad. 1164, Mrs. Annie Besant v. 

kmperor. 

(10) (1922) 1922 Pat. 269 (269, 273): 1 Pat. 
Mnoo . I® 4 , In re SUdhansubala Hazra. 
(1922) 1922 Pat. 603 (604): 1 Pat. 590, 

(11) (1932) 1932 Pat. 155 (155), Bideshi Mian 

v. Emperor. 

, Note 10. 

(1) (1900) 4 Cal. W. N. 351 (352), In the 

matter of Ifoutt Durzi. 
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(2) The examination of a person, for obtaining information under 

S. 190 (c) upon which a case might be started. 2 

(3) An enquiry under S. 202 when there is no complaint. 3 

(4) Recording evidence out of Court and in the absence of the 

accused. 4 


S.4 (1) 

( m ). 

Note 10. 




(5) Proceedings under S. 512, without any proof that the accused has 

absconded/' 

(6) Examination of a person where no case is pending before the 

Court. 0 


(7) Examination of a petitioner who does not give a complaint but 

wants the District Magistrate as head of the police to give him 
protection against some police officers. 7 

(8) Enquiry by the District Magistrate as to the reasons why a village 

headman resigned his post. 8 


(9) Enquiry by a District Judge into a verification of an heir, on a 
letter sent by Telegraph authorities. 9 

(10) Magistrate proceeding to determine a question as to the legal 

guardianship of a person which is one for the Civil Court. 50 

(11) Enquiry into the unprofessional conduct of a 2nd grade pleader, 
by a Judge, not the presiding officer of the Court. 11 



* “Non-cognizable offence” means an offence for, and 

“non-cognizable ease’’ means a case in, 

“Non-cognizabie offence” w Ri c h a police officer, within or without a 
• Non cognizable case. p re sidcncy-town, may not arrest without 


warrant. 


*[(CODE OF 1882— S. 4 (q), Para. 2.] 


“ Non-cognizable offence.” 
4t Nd» -cognizable case. 


“Non-cognizable Offence ,, J means an offence for, and 
u Non-cognizable Case” means a case in, which a police-officer, 
within or without the Presidency-towns, may not arrest with- 
out warrant. 


“Non-cognizable 


or case. 


* y 


(CODE OF 1872 — S. 4, Para. 20). . 

“Non-cognizable Offence or 0386“ means an offence 
Offence for, or a case in, which a police officer may not arrest with- 
out warrant. 



( 2 ) 

<3) 

(4) 

<5) 

<e> 

<7) 


(1900) 

(1894) 

(1867) 

(1890) 

(1911) 

(1913) 


£7 Cal . 
Singh v . 
1894 Pnn 
Fatteh Ali 
8 Suth. 
Empress v 
1890 All. 
Empress ▼ 
12 Cri. I* 

L. R. 

14 Cri. u 


455. (457), Sari Charan 

Queen-Empress. 

\e. No. 15, P- 48 (49), 


?00*U01). Queen- 

■ »»;>: 7 N - 
sm 3 sra a,.. 


102, Emperor v. Phttfel. 

(8) (1915) 1915 All. 457: 88 All. 32, Bhols 

Singh v. Emperor. 

(9) (1883) 6 AH. 103 (104), Empress v. 

Chait Ram. 

(10) (1905) 2 Cri. L. Jour. 851 (854) (Cal.), 

Oodai Saha v. Emperor. 

(11) (1893) 20 Cal. 724, Abdul Majid ▼. Krishna 

Lei Nag. 

(1918) 1918 Mad. 398 (399), NaUasivam 

Pillai v. Ramalingam Pdlai. 


S.4 (1) 
(n). 
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S. 4 (1) 

(o). 

Notes 

1—3. 


Offence 


( o ) *“Offence” means any act or omission made punish- 
able by any law for the time being in 
force ; it also includes any act in respect of 
which a complaint may be made 'under section 20 of the Cattle 
Trespass Act, 1871. 


SYNOPSIS . 

Note No. 


LEGISLATIVE CHANGES .. .. .. 1 

SCOPE OP THE SECTION .. .. .. 2 

MADE PUNISHABLE .. .. .. .. 3 

BY ANY LAW FOR THE TIME BEING IN FORCE . . 4 

SECTION 20 OF THE CATTLE TRESPASS ACT . . . . 5 


I 



Other Topics. 

Civil wrong. Sec Note 3, Pt. 1-2-a. Offences — What are and what are not. See 

Offence — Acts committed outside British Note 2. 

India — Whether amounts to. See S. 188. 

1 . Legislative Changes. — 

This definition was introduced for the first time in the Code of 1882. 

Changes made in the Code of 1898 — 

The words “it also includes S. 20 of the Cattle Trespass 

Act 1871” were new. 

2. Scope of the section. — This definition does not govern the definition 
of offences under other Acts. 1 Nor does it apply where a different intention 
applies from the subject or context. 2 

3. “Made punishable 9 \ — An act or omission is an offence only if it is 
made punishable by any law for the time being in force. 1 Merely travelling in 
a train without a ticket or pass is not made punishable, though excess charge may 
be levied from such passenger. Such travelling is therefore not an offence. 2 


*[CODE OF 1882— S. 4 (p).] 

(p) “Offence” means any act or omission made 
* 'Offence.’ ' punishable by any law for the time being in force. 


Section 4 (X) (o) — Note 2. 

(1) [See (1903) 26 Mad. 607 (614, 615, 625), 

Adams v. Emperor (‘Offence’ as usod 
in the Extradition Act XXI of 1879 
is not restricted to offences as defined 


in this Code) . ] 

(2) [See (1916) 1916 Mad. 642 (642), In re 

Santa Cruz Morais.\ 

Note 3. 

(1) (1931) 1931 Pat. 369 (375), In re Pleaders 

Ram Gobind Sinha Varma. 

(1931) 1931 P. C. 94 (99), Proprietary 
Articles Trade Association v. The At- 
torney-General of Canada. 


(1914) 1914 Lah. 97 (98): 1918 P. . B. 
26, Miran Baksh v. Emperor (Positive 
act made punishable hut not omission 
— Omission is not an offence) . 

(2) (1897) 20 Mad. 385 (386), Queen-Empress 

v. Subramanya Iyer. 

(1897) 20 All. 95 (95), Queen-Empress r. 

• j Ram Pal . 

(1899) 1 Bom. L. R. 166 (166). 

(1906) 4 Cri. L. Jour. 439 (440) (Cal.), 
KxUoda Prosad Majumdar v. Em- 
peror. 

(1929) 1929 Rang. 11 (11): § Rang. 619. 
Ma Kalay Ma v. Emperor. 
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For similar instances, see the undermentioned cases. 2 '* 


In proceedings under Chapter VIII 3 or Chapter XII 4 or under S. 133° 
of this Code, the charge may lie regarded as information to set the Magistrate 
in motion rather than to punish the person proceeded against and the pro- 
ceedings thereunder are therefore not proceedings relating to any ‘ offence \ 


Again where the law provides for certain orders to be passed by the Magis- 


trate and attaches penalties for the disobedience of such orders, the orders them- 
selves are not “ offences’ ’ though the breach or disobedience thereof will be. 


Illustrations. 

1. An order to pay maintenance under Section 488 of this Code is not a convic- 
tion for an offence. o But a breach of such an order or disobedience there- 
of being punishable with imprisonment is an offence.? 



[See also (1894) 18 Bom. 440 (441), Queen- 
Empress v. Kutrapa. 

(1909) 10 Cri. E. Jour. 519 (520): 5 N. 

L. R. 151, Emperor v. Bvlakhi. 
(1930) 1930 Sind, 162 (164): 24 S. L. R. 

389, Secretary of State v. Gobin- 
dram Jaichandrai. ] 

(2-a) (1907) 5 Cri. L. Jour. 463 (464) (Cal.), 

In rc Basanta Kumar Baner/i 
(Breach of Rules under S. 47 of 
the Railways Act). 

(1897) 1897 All. W. N. 25 (26), Queen- 
Empress v. Amba Prasad (Non- 
compliance with S, 16 of the Press 
and Registration of Books Act 
XXV of 1867) . ^ 

(1920) 1920 Bom. 350 (350): 44 Bom. 

463, In re Valli Mitha (Proceed- 
ings’ to recover legal fare under 
S. 28 of Bombay Public Conveyances 

A.ct ) 

(3) KSmI ? B 24-cI.-. :P 39 2 44 (39 ( 3 4 ) 4 : 8) 50 Cal. 9R5. 

Binode Behari Nath v. Emperor 
(1868-69) 4 Mad. H. C. R. App. xxn 

(1921) 192i* All. 281 (281) : 43 All. 185, 
Midi v. Emperor. 

(1866) 5 Sutli . W. R- (Cr. ) 9 (9, 10), 

Radhajcebun Moostaffe, In re. 

< i882 > 

<1888) I4"« m 4 v 2 s. 

(1910) fi eri L. Joar. 446 (440, (AIL). 

Ram Sukh Rai v. Mahadeo Rai 

(1914) 1914 All. 370 (370, 371) : 86 All. 

382, Bvfulachal Prasad Rax v. Lai 

(1922) ?922 r *AlE a< 32 ( f ’(321)! Ram Sunder 
(1922) 1022 A ^ * (S . 107). 

(1901) 25 Bom 48 (49) In ro Oovind 

(1893) fsoTPun. Re. No. 16. p. 70 (71). 
(1893) 189A^un U eman Mai (S. 107). 

(1905) 2 Cri/ “ Jour. 697 (701): (1905) 
(190 ' Pun. Re 42, Muhammad Khan v. 

,,041! foTrPat <S 369° 7 (V75). In re Ram 
(1931) «!»/ «"»« ’(S 107) 

/ f aam\ rc Pr| Tj . Jour. 434. 3 N. L.R. 

<1907) 51. Emperor v. Buddhu (S. 109). 
(1884) 7 All. 67(70 Queen-Empress v. 

— EHrS/fs- sr 

(1882) S^Cal^'sB^' 

1 ' Shasti Chum Napit (S. HO)- 

(1914) 191^ Lah. 281 (282): 1914 P.R. 

Cr. P. C.— 12 


( i) 




( 6 ) 


5, Ahmad Balcsh v. Emperor 
(S. 110). 

<1903) 6 Oudh Cas. 262 (266, 207), Sheo- 
din v. Emperor (S. 110). 

(1903-04) 2 L. B. R. 80 (82, 83), Ibra- 
him v. Emperor (S. 110). 

(1900) 27 Cal. 662 (663), Queen-Empress 

v. Imam Mon dal (S. 110). 

[See a iso (1919) 1919 All. 388 (389): 41 
All. 503, Muhammad Niazul/ah Khan 
v. Jai Ram.] 

(1914) 1914 All. 473 (474), Rudra Pralap 
Sahi v. Da wan Singh . 

(1900) 25 Bom. 179 (183, 184), In re 

Paudurang Gobind Pujari. 

(1878) 3 Cal. 754 (755), Sufferddin v. 
Ibrahim . 

(1893) 20 Cal. 729 (732), Chalhu Rai v. 
Niranjan Rai. 

(1893) 21 Cal. 404 (415), Bechu Sheikh 

v. Deb Kwmari Dasi. 

(1899) 3 Cal. W. N. 148 (150), Maharaja 
Jlurbnlb v. By rant/. 

(1900) 5 Cal. W. N. 71 (72), Kefatulta 

v. Furuzuddin . 

( 1897) 24 Cal. 395 (398), Srinath Roy v. 
Ainaddi llahlnr. 

(1905) 2 Cri. L. Jour. 575 (578) (Cal.), 
Uiranauda Ojha v. Emperor. 

[See also (1898) 25 Cal. 425 (428), Indra 
Nath Banerjec v. Queen-Empress.] 

(1867) 7 Suth. W. R. 10 (11), Queen 
v. GoUam Ilossexn. 

( 1873) 5 N.-W.P. 237 (238), In re Todd. 

(1885) 1885 Pun. Re. No. 13, p. 26 
(27), Rev. Father Ilildephonsus v. 
Corporal K. Malone. 

(1893) 1893 Pun. Re. No. 3 Cr., p. 30 
(32), Ilisloen Das v. 31 1. Nan/iki. 

(1896) 1896 Pun. Re. No. 4, p. 13 (13), 
Natha Sinr/h v. Pala Singh. 

(1929) 1929 Bah. 32 (33): 10 Lah. 406, 
Mehr Khan v. 31 1. Bakat Bhari. 

(1892) 16 Mad. 234 (234), In re Ponnam- 
mal . 

(1898) li C. P. L. R. 14 (15), Mt. Munna 
v. 3Iurlidar 


(1893-1900) 1893-1900 L. B. R. 662 
(663) . 

[See also (1902) 1902 Pun. Re. No. 33, 
p. 86 (87), Crown v. Kaura and 
Lahari. 

(1904) 1 Cri. L. Jour. 864 (865): 17 C. 

P. L. R. 127, Mt. Parbati v. 
Ohotry . ] 

(7) (1891) 13 All. 348 (350), In the matter 

of the petition of Malcolm Decaetro. 
(1885) 9 Bom. 40 (45), In re Shaikh 
Fakrudin. 

[See also (1889) Rat. 488 (488), Re Pali. J 


s. 4 (1) 
(o>, 

Note 3. 
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s. 4 (1) 

(o), 

Notes 

3—4. 


2. A mere breach of a contract under the Workmen’s Breach of Contract 

Act and the Magistrate’s order under sub-S. (1), S. 2 and S. 3 thereof are 
not ‘offences’.* But the omission to comply with an order made by the 
Magistrate is an offence.^ 

3. An order of the Magistrate directing the demolition or alteration of work which 

has been unlawfully erected, under the Municipal Acts is not a punishment, 
for an “offence” under the Acts, though a disobedience of such an order 
is an ‘ offence \ 1( > 

4. The mere use of a house as a brothel, or a disorderly house is not an offence 

but when a Magistrate passes an order prohibiting the use of the house as 
brothel, the disobedience of such an order is an offence. 1 ! 

4. By any law for the time being in force. — An ordinance is a ‘law for 
the lime being in force’ and an infringement of its provisions, is an offence within 
the meaning of this definition. 1 The words ‘any law’ would include not only 
the Penal Code but also all Local or Special laws which create offences. The 
following are some instances of such laws: — 

(1) Opium Act. — S. 9. Selling of opium in contravention of the con- 
ditions of licenses 2 or importing of opium in contravention of 
the Act. 3 

I 


» 


*8) (1892) 16 Bom. 368 (370, 371), Queen v. 

Rajab. 

(1891) Rat. 617 (618), Empress v. Nam- 
deo. 

(1904) 1 Cri. L. Jour. 263 (264): 33 

Bom. 22, Emperor v. Dhondu 
Krishna Kambeya. 

(1900) 27 Cal. 131 (133), Averam Das 
Mochi v. Abdul Rahim. 

(1900) 4 Cal. W. N. 253 (254), In re Ram 
Swamp . 

<1882) 4 Mad. 234 (234), Pollard v. 

Mothial. 

(1882) 1 Weir 696 (696), Re Govindan 
(1902) 1902 U. B. R. 3rd qr. 1 (1), 

King-Emperor v. Nga Tan Shin. 
(1913) 14 Cri. L. Jour. 256 (256): 6 

S. L. R. 165. 

(1914) 1914 Sind 17 (18): 7 S. L. R. 

100, Ramzan v. Noor Mahomed 
Tacub. 

f See also (1891) Rat. 534 (534), Empress 
v. Budliu. ] 

<9) (1921) 1921 All. 285 (285, 286): 43 All. 

281, Abdus Samat v. Yusuf. 

(1891) Rat. 617 (618), Empress v. Nam- 
deo. 


(1904) 1 Cri. L. Jour. 263 (264), Em- 
peror v. Dhondit Krishna Kambeya. 

(1901) 24 Mad. 660 (662), Emperor v. 

Takasi Nukayya. 

(1905) 2 Cri. L. Jour. 149 (151): 28 

Mad. 37, In the matter of Anusoori 
Sanyasi. 

(1920) 1920 Mad. 553 (554, 555): 43 

Mad. 443, Eussaina Behari v. 
Emperor. 

(1923) 1923 Mad. 719 (720): 46 

Mad. 723, Ramamma v. Gumnathan. 

(1903-04) 2 Low. Bur. R. 163 (164), 
Emperor v. Periaswami Achari. 

(1913) 14 Cri. L. Jour. 404 (404): 9 

L. B. R. 35, Krishna Pardan v. 
Pasand. 

(1897) 1 Weir 703 (703), Re Krishnasami. 

ISee also (1907) 35 Cal. 1035 (1037): 9 
Cri. L. Jour. 187 (188), Narwanji 
Prasad Singh v. Lachan Hajam 
(Order of imprisonment in default 
passed simultaneously with an order 
to perform the work contracted for 
is illegal) . ] 

<1867) 4 Bom. H. C. R. 37 (37), Reg. 
v. Jona bin Balu (The Magistrate 


has no power to order imprisonment 
until the failure to comply occurs 
and is proved). 

[See also (1871) 6 M. H. C. R. App. xxiv 
(xxv) (Do.). 

(1865) 2 Mad. H. C. R. 427 (428), Ver- 
nede v. Abdul Giri Ghinnasami.] 

(10) (1903) 7 Cal. W. N. 853 (856), Nobilal 

v. Corp. (Section 580 of the Cal- 
cutta Municipal Act III of 1899). 
(1904) 1 Cri. L. Jour. 69 (70) (Cal.), 

The Corporation of Calcutta v. 
Keshub Chunder Sen. 

(1910) 11 Cri. L. Jour. 183 (184): 37 

Cal. 384, Sarat Chandra Mukcrjee 
v. Corporation of Calcutta. 

(1927) 1927 Cal. 509 (510, 511): 54 Cal. 

532, Krishnen Doyal Jalan v. 
Corporation of Calcutta. 

(1910) 11 Cri. L. Jour. 63 (64): 1909 

P. R. 13, Emperor v. Dina Nath* 

(11) (1910) 11 Cri. L. Jour. 112 (112): 37 

Cal. 287, Rajani Khemtawali v. 
Emperor (The Eastern Bengal and 
Assam Disorderly Houses Act) . 
(1913) 20 Ind. Cas. 768 (768) (Cal.), 

Dhirajbala Dasi v. Gopal Chandra 
Mukerji (Bengal Disorderly Houses 
Act III of 1906). 

(1929) 1929 Pat. 406 (406), Munshi Mian 
v. Emperor (Bengal Disorderly 

Houses Act) . • 

(1913) 14 Cri. L. Jour. 282 (282): 6 

S. L. R. 224, Emperor v. Versi- 
nial (Bombay Police Act, S. 41). 
(1913) 14 Cri. L. Jour. 320 (320): 6 

S. L. R. 254, Imperator v. Khiri 
(Bombay District Police Act). 
(1918) 1918 Lah. 249 (250), Mt. Kanku 
v. Mathra Das (Punjab Municipal 
Act) . 

. . Note 4. 

(1) (1916) 1916 Lah. 207 (208): 1916 P. R. 

10, Sher Singh v. Emperor. 

(2) (1912) 13 Cri. L. Jour. 282 (283): 34 

All. 319, Babu Lai v. Emperor. 
(1919) 1919 Lah. 116 (117, 118) : ^ 1919 
P. R. 9, Emperor v. Munshi Ram. 
(1920) 1920 Lah. 405 (406): 1919 P.R- 
33, Daulat Ram v. Emperor. 

(3) (1932) 1932 Cal. 465 (466): 59 Cal. 

1065, The Superintendent and 
rncmbrancer of Legal Affairs, Ben * 
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(2) Com panics Act . — Section 35. Omission to duly stamp a share 
warrant under S. 35. 4 


(3) BengtV Tenancy Act . — Section 58. Failure to prepare and retain 

counter-foils of rent receipts as specified therein. 3 

(4) Calcutta Rent Act. — Section 20. The acts referred to therein. 6 

(5) Lower Burnuih Towns Act. — Section 6. Neglect of duty by village 

headman thereunder. 7 

(6) Legal Practitioners 9 Act. — Section 12. The word ‘offence’ referred 

to therein. 8 

(7) Mussulman Waif Act. — Section 10. Offences thereunder. 9 

(8) Court-Fees Act. — Section 34. Sale of stamps by persons without 

authority. This was no offence before the Act was amended in 

1891. 10 " 

(9) Municipal Acts. — Non-payment of municipal taxes entailing lia- 

bility for a penalty 11 or selling fish outside a vessel in the Chau- 
pat i Sands at Bombay 12 or an erection of a house without the 
sanction of the Municipality. 13 

(10) Arms Act. — Section 19. Possession of a gun without license 14 or 

concealing arms from the Railway authorities. 15 

(11) Burmah Rural Self-Government Act (IV of 1921). — Section 12 

Any breach of the by-laws made thereunder. 10 

(12) Burmah Excise Act. — Section 37. Possession of an excisable 

article unlawfully manufactured. 17 

(12- A) Bengal Excise Act.— Government Notification under S. 19, 
Cl. 4. 17 

(13) Cantonment Code.— Section 231. Absence of the delinquent for 

nine days from a cantonment under. 18 

(14) Forest Act.— Section 25. Hunting in a forest without a permit 

under Cl . ( i ) • 10 

(15) Motor Vehicles Act.— Failure of the driver to produce the driving 

license on demand by the Police officer 20 or over-loading of a 


(4 ) (1893) S? ^^Empress 

(6) (19 ° 5) \£lror\ 3 °Mohunf 

(1916) 1916 Pat. 174 (175), *«<* P***W 

<6) (1921> ItSL Ta, hVoU*\™ D 9 oo!L 

Ohand ShetMa. R 32 g 

(7) (18931900) 1893-1900 L. B. 

(8) (1981) llil’pat. 869 (375). In rc Pam 

(8) (1981) l oMn(J slnha rarma „ L B . 

(9) (1928) 1928 Blni ' Emperor 

(10, (1882) " !« < 2 1 1 » b llTTnV 

<») (1894 > (Bombay Strict Manic, palit.ea Act 

VI Of 1873) . 04 (606> 609): 

.12) (1905) 2 Cri. L. Jour. v . Budhf* 

i( 13) (1915) ?9’l5 A Cal 80? (806)! KohaMr »a. 


(7) 

( 8 ) 

( 9 ) 

•( 10 ) 

(U) 


113 ) 


v. Gaya Municipality. 

(14) (1912) 13 Cri. L. Jour. 525 (525) (Bora.), 

Emperor v. Jafu Bapu. 

(15) (1931) 1931 Lah. 571 (571, 572), Pre/n 

Kumar v. Emperor. 

(16) (1929) 1929 Rang. 75 (75): 6 Rang. 791, 

Ma Khwet Kyi v. Emperor. 

(17) (1918) 1918 Upp. Bur. 23 (23): 3 U. B. 

II. 86, Emperor v. Nya Po Kyan. 
( 17 -a ) (1914) 1914 Cal. 634 (636), Makund 

Sahu v. Emperor. 

(18) (1918) 1918 Sind 47 (48): 12 8. L. R. 

40, Ilotchand Atmaram v. Emperor. 

(19) (1918) 1918 All. 338 (338): 40 All. 38, 

Barkat Ali v. Emperor. 

(1918) 1918 Bora. 150 (151): 42 Bom. 

406, Amireaheb Balaniya PatU v. 
Emperor. 

(20) (1921) 1921 All. 277 (278): 43 AH. 123, 

Madan Mohan Nath Raina ▼. . Em- 
peror (The Motor Vehicles Act of 
1914) . 

(1932) 1982 Lah. 363 (364), Bahadur 

Singh v. Emperor (Do.). 


S. 4 (1) 

(o), 

Note 4. 
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S.4 (1) 

( 0 ), 

Notes 

4 — 5 . 


motor lorry 21 or driving a car recklessly and negligently 22 or the 
failure to sound horn when going from the right to the wrong 
side to turn it. 23 

(16) Police Ads. — An act or possession made punishable by S. 54- A of 

the Calcutta Police Act (IV of 1866 ) 24 or a breach of the 
order of the Commissioner of Police under S. 62-A 
of the Calcutta Police Act and S. 93-A of the Suburban 
Police Act 2r> or being found between sunrise and sunset with face 
covered and being unable to give a satisfactory account of one- 
self under S. 30 (c) of the Rangoon Police Act (IV of 1899). 28 

(17) Press and Registration of Books Act , 1867. — Keeping a cyclostyle 

machine for printing, and publishing news by such machine 
without observing the provisions of the Act. 27 

(18) Prevention of Cruelty to Animals Act f S. 6. — Employing or allow- 

ing to be employed in any work or labour, an animal, unfit 
therefor, owing to disease, infirmity or other causes. 28 

(19) Public Demands Recovery Act , Bengal Act ( I of 1895). — The 

cutting and taking away of crops attached under the Act. 29 

(20) Railways Act. — Section 109. Entering a compartment of a railway 

carriage reserved for some other persons and refusing to leave 
when required to do so. 30 

(21) Act XX '.VI of 1870. — A breach of Jail Rules. 31 

5 . Section 20 of the Cattle Trespass Act. — The second sentence of the 
definition is new and was introduced in 1898. Under the old Code an act in 
respect of which a complaint may be made under S. 20 of the Cattle Trespass 
Act, 1871, was held not to be an offence. 1 The introduction of the said sentence 
now makes it clear that such acts are offences. 2 See also Note to Cl. (h) ante. 


(21) (1932) 1932 Lah. 366 (366), Jaimal Singh 

v. Emperor (Do.). 

(22) (1911) 12 Cri. L. Jour. 89 (90): 38 Cal. 

415, Edward Thornton v. Emperor 
(Motor Car and Cycle Act III of 
1903, Bengal) . 

(23) (1912) 13 Cri. L. Jour. 487 (488) (Mad.), 

Rathnam v. Emperor (Madras 
Motor Vehicles Act of 1907). 

(24) (1918) 1918 Cal. 406 (406, 407): 45 

Cal. 727, Manhari Chowdh.urg v. 
Emperor. 

(25) (193.1) 1931 Cal. 410 (412, 413): 58 Cal. 

1303. 

(26) (1911) 12 Cri. L. Jour. 280 C2S1) 

(Rang.), Eft Foon v. Emperor. 

(27) (1931) 1931 Pat. 351 (352): 10 Pat. 492, 

Rameshwar Prashad Verona v. 
Emperor. 

(28) (1932) 1932 Pat. 65 (66): 10 Pat. 847, 

Bindcshwar Prasad v. Emperor. 

(29) (1901) 28 Cal. 217 (220), Sunder Dasadh 

v. Stial Mahto. 

(30) (1920) 1920 All. 106 (108): 42 All. 327, 

Birajbasi Lai v. Emperor. 

(31) (1875) 1875 Pun. Re. No. 12, p. 17 (17). 

The Crown v. Rahman. 

Note 6. 

(1) (1896) 18 All. 353 (353), Meghai v. Sheob - 

bile. 

(1868) 5 Bom. H. C. R. 13 (13), Reg. v. 

Vithal Lakshman (Old Act). 

(1871) 8 Bom. H. C. R. 22 (23), Reg. v. 
Avfi Bin Naru. 


(1886) 13 Cal. 304 (305), Kala Chand v. 
Gudadhur Biswas. 

(1896) 23 Cnl. 248 (249), Nedaram Thalnir 
v. Joonab and others. 

(1896) 23 Cal. 442 (445), Raghu Singh v. 
Abdul Wahab. 

(1878) 2 Cal. L. R. 507 (508), In the mat- 
ter of Ketabdi Mundal. 

(1870) 7 Mad. H. C. R. App. 24 (24>. 
(1886) 9 Mad. 102 (102), Pitchi v. 

Ankappa. 

(1886) 9 Mad. 374 (375), Kottalanda 

v. Mu t hay a. 

(1902) 1 Weir 763 (763), Public Prosecu- 
tor v. Malaga Eone. 

(1879) 1 Weir. 711 (711). 

(1898) 11 C. P. L. R. 10 (11), Earim 
Ehan v. Nathoosa. 

[See also (1896) 23 Cal. 300 (301, 302), 
Shama v. Lechhu, Shekh .] 

(2) (1920) 1920 Bom. 85 (85), Emperor v. 

Visvanath Vishnu Joshi. 

(1907) 6 Cri. L. Jour. 363 (364): 34 Cal. 

926, Budhan Mahto v. Jssur Singh. 
(1901) 1 Weir 712 (713), Ponnuswami, 
In re. 

(1927) 1927 Mad. 396 (397): 50 Mad. 
841, Deenadayalu Naidu v. Ratna 
Padayachi. 

(1907) 6 Cri. L. Jour. 121 (121): 4 I*. 

B. R. 10, Emperor v. Miharima. 
(1907) 6 Cri. L. Jour. 122 (122): 4 L. 
B. R. 11, Emperor v. Tha Nyo XI. 
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A fine, however, levied by a pound keeper under S. 12 of the Act is not 
a punishment imposed on conviction for an ‘ offence ’ within the meaning of this 
definition. 3 

(p)* “Officer in charge of a police station” includes, when 

the officer in charge of the police station is 

ro U ° ^stati i on.” Charge ° f a absent from the station house or unable 

from illness or other cause to perform his 

duties, the police officer present at the station house who is 
next in rank to such officer and is above the rank of constable 
or, when the Local Government so directs, any other police 
officer so present. 

SYNOPSIS. 


OFFICER IN CHARGE OF POLICE STATION 


• • 


Note No. 

1 


Other Topics. 


'Constable. * See Note 1, F.N. 4. 

Powers and duties of such officer. See Ss. 55, 


56, 94, 127, 128, 133, 157, 175, 62, 
154, 169, 173 & 174. ’ ' 


1. Officer in charge of Police station. —The object of the definition is 
to permit of the discharge of the duties of an officer in charge of a police station 
by some other person when such officer is absent from the station house or is 
unable from illness or other cause to attend to his duties. 1 The definition comes 
into play only when the officer in charge of the Police station is absent from the 
station house or is unable to perform his duties. When he is present in the 
station house and able to attend to his duties, the other persons mentioned in 
the definition cannot wield the powers of an officer in charge of a Police station. 2 

The power to act tor the officer in chaigc of a police station is conferred 
next senior police officer who is “present at the station house”. This does 
iKni ibo moment such officer leaves the station h Oil RP llP 1 AOOf* 


on the next senior puncc * " — — w nuuse . mis aoes 
not mean that the moment such officer leaves the station house he loses his 

* | CODE OF 1882— S. 4 (o), Part 2.] 

“Officcr-in-charge of a police station” includes when the officer-in-charge of the police 

w station is absent therefrom or unable from illness to perform 

11 Offlcer-in-charge of 

police station .* 1 
police officer so present. 


a 


i uu ouocuu iuwv*»vm vs uuauie uum illness to perform 
his duties, the police officer present at thef police station who 
is next in rank to such officer and is above the rank of a 
constable, or, when the Local Government, so directs, any other 


_ _ w c R. 55 (56), Reg. v. 
(8) (1870) Mndhnvaram. 

Section 4 (1) jjj 7* > • 42 

<1) (1919) 1919 Mild. W, *„„( Kayor r. 

UodUHMiU Nadar, 


(1923) 1928 Pat. 547 (549): 2 Pat. 879 
King Emp«ror ▼. Bhola Bhaaat (Sal^ 
Inspector in charge ill— Writer Head 
Constable can act for him). 

(2) (1928) 1928 Cal. 771 (772). uL*n Taluk- 

dar t. Emptror. 


S.4 (1) 

(o), 

Note 5. 

S. 4(1) 

(P ), 

Note 1. 
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S.4 (1) 

(P)> 

Note 1. 


S. 4 (1) 

(q) . 

S.4(l) 

(r) . 


present at the station house’’ refers to the time- 


authority. The expression 
when charge is assumed. 3 

The section requires that the officer exercising the functions of an officer 

in charge of a Police station must be above the rank of a constable but empowers 

the Local Government to authorise even police officer of lower rank to officiate . 4 

Under S. 551, infra , police officers superior in rank to an officer in charge of a 

Police station may exercise the same powers, throughout the local area t<T which 

they are appointed, as may be exercised by such officer within the limits of his 
station. 

For definition of 4 ‘police station” see Cl. (s) infm. 

(q) *“PIace” includes also a house, 
building, tent, and vessel. 

(Of Pleader used with reference to any proceeding in 

any Court, means a pleader or a mukh- 
tar authorized under any law for the time 
being in force to practise in such Court, and includes (1) an 
advocate, a vakil, and an attorney of a High Court so autho- 
rized, and (2) any .... other person appointed with the per- 
mission of the Court to act in such proceedings. 


Place.” 


Pleader. 


SYNOPSIS . 


PLEADER 


Note No. 
1 


Other Topics. 

Admission by Pleader — Effect of. See Note 1, Pts. 3 & 4. 

Ss. 271 & 340. “License for one District.” 

Consideration, in granting permission. See F.N. 11. 


See Note 1, 



*[CODE OF 1882— S. 4 (w).] 

(w) “Place” includes also a house, building, tent 
“Place.” and vessel. ’ 


t[CODE OF 1898— S. 4 (r).] 

(r) “Pleader , , used with reference to any proceeding in any Court, means a 
pleader authorised under any law for the time being in force to practise in such Court, and 

includes (1) an advocate, a vakil and an attorney of a High 
Court so authorised, and (2) any mukhtar or other person 
appointed with the permission .of the Court to act in such 
proceeding. 


4 4 Pleader . 9 9 


(3) (1919) 1919 Mad. 226 (227, 228): 42 Mad. 

446, Asam Alliar Maraikayar v. 
Afasilamani Nadar. 

(4) ISee (1911) 12 Cri. L. Jour. 190 (192) 

(Mad.), The Public Prosecutor v. 
Kuppa Kavundan (Madras Govern- 


ment has directed that senior constable 
present at station shall be 
deemed to be officer in charge of sta- 
tion for the time being, during the 
absence of the officer in charge as 
defined in the said section) . ] 
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Mukhtars. See Note 1, Pts. 8 to 10. 
11 Other person.” See Note 1, Pt. 1-a. 


Permission of the Court. Sec* Note 1, Pts. 
5 & 6. 


1. “ Pleader’’.— The effect of this clause is to extend the meaning- of 

the term “pleader” so as to include persons who may not otherwise come within 

the expression. The words “any other person and such proceeding” are 

not to be read ejusdem generis with the previous words and do not refer to 
advocates, pleaders, or mukhtars authorised under any law to practice. 1 ” Thus, 
even a person who lias not been enrolled as a legal practitioner but who has been 
appointed by a party with the peimission of the Court to represent him in any 
proceeding under the Code would be a “pleader” for the purpose of that pro- 
ceeding. 1 Thus “Private vakils” can be allowed to appear as pleaders in cri- 
minal cases.- 

Thc discretion of the Court in permitting persons to appear as “pleaders” 
must be exercised judicially with due regard to the interests of the partv engag- 
ing him. 3 The character of the person appointed is one of the factors to be 
considered in granting permission. 4 The discretion, again, must be exercised 
in each case. A general order prohibiting a particular class of persons from 
appearing is not legal. 5 Similarly, a Court cannot pass an order prohibitin'*- 
a certain person from appearing in any case in that Court. 0 Moreover, unless 
a person lias been appointed by a party the Court cannot sanction his appear- 
ance as a pleader in a case. 7 

M ukhtars . — Before the amendments of 1923 even a mukhtar authorised 
to practise in a Court had to obtain the permission of the Court in each case 
before he could appear as a pleader in criminal proceedings. 8 Now as a result 


(CODE OF 1882— S. 4 (n).] 


(n) “Pleader” used with reference to any proceeding in any Uourt 
p authorised under any law for the time being in force to practise in sue 

_ __ -i i _ / 1 \ a. _ * _ 


pleadei 


“Pleader.” 


means a 
such Court, 


and includes (1) an advocate, a vakil and an attorney of a 
High Court so authorised, and (2) any Mukhtar or other 

person appointed with the permission of the Court to act in 
such proceeding. 


Section 4 (1) (r)— -Note 1 
(1-ft) (1934) 1934 Horn . 212 (213), Emperor v. 

Jo {far Caniium. 

(1) (1862) 1862 R«t 1 (2). Keg. v Rama- 

chnndra (Case under S. 432 of Code 
of 1861 which authorised an accused 
lo enKft8<* »»»/ pornon to defend him). 
(1934) 1934 Bom. 212 (213). Emperor v. 

Jaffar Oatrvm (Estate agent as 
constituted attorney can appear for 

(1930) 1»3o"°NoK. 150 

172 Emperor r. Cholekhan (Even a 

(1S „,, l |H« 4 l V« t f“ < 1 2 <l<> ( 207 ), Empreu T 

accused a woman allowed to appear 
in her place). 


( 2 ) ( 1 H < •! ) 7 Mad. II. C . Ann I{7 /*» 7\ »> ,. 

V. Ayya K^hra Ohr,iiar Uv - 

(.. I ( 1918) 1918 Upp. Bur. 56; 2 U Ii p 

121 , In re W. Culonreedu 

(4) (1911) 12 Cri. L. Jour. llMm). -ts n , 

4H8. I»han Chandra Uhnt v Fm ’ 

(5) (1928) 1 928 Bom. 33 (34), In J ’ 

Abaji Kulkami. r * Da f ira ” 

,8c * q,b t ° (,9 °2) 2 Weir 401 (401. 402) 
In r© Krishtutmachariar ] ' 9 

(b) (190 8) 4 Mud. L. T. 91 In re L.. D 

(7) [See (1930) 1030 N,g. iso (151)" 26 N - 

I^. R. 172, Emperor v Choir L-h 

(Arm Red, Government *rv. nt—DU 

inspector to defend them. HeU* 

rmini n f ^ e clrcum *tancea the pros«- 
cutinfr inspector can be taken ■■ 

appointed by the accused) 1 

(8) (1881) 6 Bom 14 (15). Imperatric ▼ Shi - 

raram Qundo. 

(1911) 12 Crl. L. Jonr. 118 (118)- 4 r 
L- R. 196, Topanmal Jethmal r 

(DUtinculihinr 6 Bom. Ii 


S.4 (1) 

(r), 

Note 1. 
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S. 4 (1) 

(r). 

Note 1. 


of the amendments, a mukhtar who is authorised to practise in the Court in 
question is not required to take the permission of the Court in each case before 
appearing in it as a pleader. So long as he is entitled to practise in a Court as a 
muklitar, he is also entitled to appear in that Court as a pleader in criminal cases. 9 
In provinces in which Mukhtars are not recognised they can appear by getting 
the permission of the Court in eacli case. 10 

Persons who have been enrolled as pleaders, advocates, vakils or attorneys 
but who are not entitled to practise in the particular Court in question cannot 
appear as “ Pleaders' ’ in criminal cases as a matter of right but can do so only 
with the permission of the Court. 11 


Where under the Bombay High Court Rules (Appellate side) Advocates 
on the appellate side are precluded from appearing in the sessions Courts, they 
are not “pleaders” quoad that Court. 12 


S. 4 (1) 

(s), 

Note 1. 


( s ) *‘‘Police-station” means any post or place declared, 

generally or specially by the Local Govern- 
ment to be a police-station, and includes 
any local area specified by the Local Government in this behalf. 


Police-station. 


SYNOPSIS . 


Note No. 

APPLICABILITY OF THE SECTION . . . . 1 

1. Applicability of the Section. — This clause does not apply to the 
Police in the towns of Calcutta and Bombay by virtue of S. 1, sub-S. 2. 1 


*[CODE OF 1882— S. 4 (o) Part (1).] 

“Police station” means any post declared generally or specially, by the Local Govern- 
ment to be a police station for the purposes of this Code, 
“Police station.” and includes any local area specified by the Local Govern- 

ment in this behalf. 


(1908) 7 Cri. L. Jour. 21 (22): 30 All. 
66, In re Anantram. 

(1886) 1886 Rat. Un. Re. Cr. Caa. 314 
(314), In re Venkatesh Sripad Alaga- 
vodi. 

(1911) 12 Cri. L. Jour. Ill (111, 112): 
38 Cal. 488, Ishan Chandra Bhat v. 
Emperor. 

<9) (1928) 1928 Bom. 33 (33), In re Bajirao 

Abaji Kulkami. 

The following cases bearing on the rights of 
Mukhtars decided vmder the Old law 
are no longer of any importance 
now . 

(1865) 10 Suth. W. R. 355 (356), In re 
Gujraj Singh. 

(1903) 7 Cal. W. N. 524 (525), In the 
matter of Tharcndranath Chatterpi. 

(1881) 1881 All. W. N. 20 (20), In re 
Sultan Ahmad. 

(1928) 1928 Bom. 88 (33), In re Bajirao 
Abaji Kulkami. 


(11) (1911) 12 Cri. L. Jour. 118 (119): 4 S. 

L. R. 207, Kimatari v. Emperor 
(Sanad applying to one district — 
Permission of Court necessary for 
appearance in any other district) . 
(1914) 1914 Sind 7 (8): 7 S. L. R. 98, 
In re C. H. Clements. 

(1918) 1918 Upp. Bur. 56 (56): 2 U. B. 

R. 121, In re N. Godinho (Do.). 
[See also (1934) 1934 Bom. 70 (71), In re 
Philip N. Godinho N. (Advo- 
cates of Bombay High Court on the 
Appellate Side have no right of audi- 
ence in Criminal Sessions of the 
High Court) . 

(1932) 1932 Cal. 394 (395), Sashadar 

Acharjya v. Charles Tegart. 

(12) (1934) 1934 Bom. 70 (71), In re Godinho. 

Section 4 (1) (s) — -Note 1. 

(1) (1904) 31 Cal. 557 (560), Emperor v. 

Madho Dhobi. 
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Public Prosecutor. 


(t) '“Public Prosecutor’’ means any person appointed 

under section 492, and includes any person 
acting under the directions of a Public 
Prosecutor and any person conducting a prosecution on behalf 
of Her Majesty in any High Court in the exercise of its 
original criminal jurisdiction. 


SYNOPSIS . 


APPOINTMENT OF PUBLIC PROSECUTOR 


• • 


Note No. 
1 


Other Topics. 

Complainant’s right to appoint Pleader. Sec Propriety of appointing a Magistrate -who 
g # 495. bad tried. See Ss. 492 & 495. 

1. Appointment of Public Prosecutor. — As to the appointment of a 
Public Prosecutor see Ss. 492 to 49*), infra. 

As to his duties see Ss. 270 to 286 infra. 


O) t“ Sub-division” means a sub- 

“Sub-division.” division of a district. 


] Sub-division. — See S. 8, infra as to power to divide districts into 
sub-divisions and S. 13, infra , as to power to appoint Magistrates to Sub- 
division . 


(v)|| “Summons-case” means a case 

"Summons case.” relating to an offence and not being a 

“warrant-ease,” and 

* f CODE OF 1882— S. 4 (m).] 

“Public Prosecutor” means any person appointed under Section 492, and 
\ m ' includes any person acting under the directions of a Public 

♦ >> Prosecutor; and any person conducting a prosecution on 

“Public Prosecutor . behalf of Her Majesty in any High Court in the exercise of 

its original criminal jurisdiction: 


“Sub-Division ” 


i|CODE OF 1882— S. 4 (f).j 

(y) “Sub-division” means a sub-ilivision made 

under this Code of a District. 


4 1 Summons- < a ie . 1 r 


4 1 Summons- ca 8e 
Or. P. 0.— IB 
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1 1 CODE OF 1882—8. 4 (t).] 

(t) “Summons-case” means a case relating to an 

offence not so punishable. 


(CODE or 1872-8. 4. Para 21.) 

“Summons case” means an offence of the class des- 
cribed in Section one hundred and forty-eight. 


S.4 (1) 

(t), 
Note 1. 


S. 4 (1) 

„ (u ). 

Note 1. 


S.4 (1) 

(v). 





Definitions: Summons Case & Warrant Case. 


S.4(l) 

(w). 


Note 1. 


O) t 

‘‘Warrant-case.” 

months. 


“Warrant-case” means a case relating to an offence 

punishable with death, transportation, or 
imprisonment for a term exceeding six 



SYNOPSIS 


SUMMONS AND WARRANT CASES 


Note No. 
1 


Other Topics. 


Sessions Case, Wliat is. See S. 206. 


1. Summons and warrant cases. — The distinction between a summons 
case and a warrant case, is to be noted chiefly because the procedure prescribed for 
each is different. They are prescribed under Chapters XX and XXI respectively. 
The distinction is quite apart from the question whether a summons or warrant 
shall issue in the first instance and whether an offence is cognizable and non- 
cognizable. Thus where the Code deals with offences only, it divides them into 
cognizable and non-cognizable but when it deals -with procedure it speaks of 
cases, as a summons case or as a warrant case. 1 In such a case the nature of the 
•offence’ need not be considered and a case becomes a ‘summons case’ or 
‘warrant case’ according to the nature and the measure of punishment which 
the law attaches to the offence. 2 Where there is a charge of abetment of a 
specific offence, the abetment is a summons case or a warrant case according as 
the specific offence is a summons or a warrant case. 3 


Words referring to acts. 


(2)* Words which refer to acts done 
extend also to illegal omissions ; and \ 


t[CODE OF 1882— S. 4 (s).] 

{s)- * ‘Warrant-case * 9 means, a. -ease relating, t<? an 
* ‘Warrantrcaae. * 9 offence punishable with death, transportation or imprison- 
ment for a term exceeding six months. ' 


* arrant-case . f 9 


(CODE OF 1872— S. 4 Para 22.) 

"Warrant case” means an offence of the class describ- 
ed in section one hundred and forty-nine: 


/» ; 


•(CODE OF 1882 — S. 4 last two paras.) 


Words referring to acts. 


Words which refer to acts done extend also to illegal 
omissions; and 


Section 4 (1) (w) — Note 1. 

(1) ' (1018) 1918 Mad. 871 (878): 41 Mad. 

7 £i, Raghuvalu NaiJcer v. Singaram. 

(2) (1982) 1932 Nag. Ill (111): 28 N. L. 


R. 18, Punamchand Mahoehri 
Oadxram Kunbi. 

(3) (1931) 1931 Bom. 199 (199), NarsiTihti Na- 

rayan Ohandur y. Emperor. 

KC .0 .1 
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all words and expressions used herein, and defined in 

the Indian Penal Code, and not herein- 
before defined, shall be deemed to have the 
meanings respectively attributed to them 


Words to have same mean 
ing as in Indian Penal Code 


by that Code. 


SYNOPSIS . 


Note No. 


ACTS EXTEND TO ILLEGAL OMISSIONS . . . . 1 

WORDS TO HAVE THE SAME MEANING AS IN THE PENAL 

CODE • • • • • • • • 2 

1. Acts extend to illegal omissions. — For analogous provisions, see 
S. 3 (2) of the General Clauses Act X of 1897 and S. 32 of the Penal Code. 
S|ee also the following cases.' 

2. Words to have the same meaning as in the Penal Code.— This 
section adopts the definitions of words given in the Penal Code when they are 
not expressly defined in this Code. Thus the words “Force” and “Criminal 
force” used in S. 522 must be interpreted according to the definitions of those 
words in Ss 349 and 350 of the Penal Code. 1 Similarly the words “Special 
Law” in S. 1. sub-S. (2) 2 “in jury” in S. 545* “punishable” 4 and “Judge” in 
S. 539 s in this Code must have the meaning given them in Ss. 41, 44, 53 and 19 
of the Penal Code, respectively. 

The second paragraph of this sub-section, however, must be read as 
qualified by the words “unless a different intention appeals from the subject 
or context” occurring in the beginning of sub-S.. (1). Thus “adultery” in 
a intercourse bv a husband or wife with another, and is not limited 

to the meaning of the word in B. 497 of the Penal Code." 


I , 


Words to have same 
meaning as in Penal Code. 


all words and expressions used hc.cin and defined in 
the Indian Penal Code, and not hereinbefore defined, shall be 
deemed to have the meanings respectively attributed to them 
by that Code. 


Section 4 < 2 1) —N ote 1 . . a Un n 

(1 > (1 Z°,U.ou *. 1 

bhuvi. | oa (29) : 25 S. I*. 

• . See (1982) 1932 »nd J lah KKan v. Em- 
peror. 1 

„ r ah N °q t Ai 2 (343). Churaman r. 

(1) (1903) 25 All. 341 

(1898) 98*0.1" 484 (439), 

) B s r r 1 V niTn”)'. ‘•'• an 


(1919) 1919 Lah. 248 (248): 1919 Pun. 

Ro. 16, II art Chand v. Emperor 
(1921) 1921 Pat. 391 (392), IS alarum Safin 
V. Chanim Satiu. 

(2) (1933) 1933 All. 440 (442): 55 All. 463 

Emperor v. Fanjdar. ’ 

(3) (1898) 21 Mad. 74 (76) (F.B.), Telia 

Oani/ul u v. Manridt Dali. 

(4) (1928) 1928 All. 755 (756), A Uur Ahlr r. 

Emperor. 

\5) (1926) 1926 Pat. 214 (216, 218): 5 Pat. 

110, Uamaclutndra Modak v. Em- 
peror. 

(6) (1897) 20 Mad. 470 (475), GanlapaUi 

A ppalamma ▼ . GanlapaUi Tellauua 
(Overruling 17 Mad. 260). 


S.4 (2), 

Notes 

1 — 2 . 


Iu0 - KIAL of Offences Under Penal Code and Against Other Laws. 


S. 4 (2), 

Note 2. 


Again the word “moveable property” as defined in S. 22 of the Penal 
f ode is limited to corporeal property while the definition of the same word in 
the General Clauses Act includes debts also. The word as used in this Code 
aocs not always cither convey the restricted sense of the Penal Code or the 


extended sense of the General Clauses Act but should be construed with 
reference to the context. Thus where the word ‘attached’ is used with refer- 
ence to “moveable property”, the latter includes debts and choses in action but 
where the words ‘distress and sale” are used then moveable property means 
only tangible or corporeal property and does not include debts or choses in 


action. 7 


S. 5. 


S 


* 


Trial of 
Penal Code 


(1) All offences under the Indian Penal Code shall be 

investigated, inquired into, tried and other- 
wise dealt with according to the provisions 
hereinafter contained. 


offences under 


(2) All offences under any other law shall be investi- 
gated, inquired into, tried, and otherwise 
otherYaws. ° ffences against dealt with according to the same provi- 
sions, but subject to any enactment for the 
time being in force, regulating the manner or place of investi- 
gating, inquiring into, trying, or otherwise dealing with such 
offences. 

SYNOPSIS. 


Note No. 

LEGISLATIVE CHANGES .. .. .. 1 

SCOPE AND APPLICABILITY OP THE SECTION . . 2 

“OTHERWISE DEALT WITH” .. .. .. 3 

“ENACTMENT” .. .. .. .. 4 

“ANY OTHER LAW” .. .. .. 5 

OFFENCES AGAINST OTHER LAWS— SUB-S. (2) . . . . 6 


Other Topics. 

Power of High Court to punish for contempt. Subject to any enactment. 
See Ss. 478 to 480. Pts. 1-3. 


See Note 6, 


*(CODE OF 1882— S. 5.) 

5. All offences under the Indian Penal Code shall he 
All offences under the inquired into and tried according to the provisions herein- 
Code. after contained; and all offences under any other law shall 

he inquired into and tried according to the same provisions, 
but subject to any enactment for the time being in force regulating the manner or plaoe 
of inquiring into or trying sudh offences. 


(7) (1917) 1917 Mad. 748, Secretary of State v. Sengammal . 
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1. Legislative changes — 

Change made in the Code of 1898: — 

The words 4 ‘ investigated 7 ’ and “otherwise dealt with” were added 
in both the Sub-Ss. 1 and 2. 


The above amendment makes the section applicable to proceedings 
before the Police also. 


2. Scope and applicability of the section.— This section states the proce- 
dure to be followed in the investigation, inquiry or trial of offences under the 
Penal Code as well as offences under other laws. In the former class of offences, 
the procedure to be followed is that provided by this Code. In the latter class 
of offences also the same procedure is to be followed, but subject to any enact- 
ment in force regulating the procedure in such cases. 


In criminal proceedings the question is not alone whether substantial 


justice has been 
strir tissim mi j u ris . 1 


done according to law. All proceedings in poenam are 
It is therefore the duty of the presiding officer in criminal 


trials to see that the procedure as laid down in the Code is strictly and fully 
complied with. 2 


S. 5, 
Notes 
1 — 2 . 


(CODE OF 1872— Ss. 6, 7, 8, Para 1, and S. 63 Expl.) 

What officers to hold 0. All inquiries by Magistrates shall be held accord- 

inquiries. ing to the provisions hereinafter contained. 

7. All criminal trials in British India shall be held 
What Courts to try of- before the Courts specified in the fourth schedule to this Act, 
f ences . ‘ or before the Courts specified in any law by which the offence 

is created t according to the provisions hereinafter contained. 

8. Offences punishable under any law, other than the Indian Penal Code, containing 

no distinct provision as to the Court or officer before which or 

Offences under local and before whom they are tried, may be inquired into and tried 
special laws according to the provisions hereinafter contained, by the 

1 ' Oiimiiml Courts appointed under this Act. But no such 

Court shall award any sentence in excess of its powers. 

63 —Explanation — Offences created by local and special laws may be inquired into 
and tried in any place where the inquiry or trial might be held under the provisions of those 

laws or of this Code. 


(CODE OF 1861— S. 21. CHAP. 2.) 

Of the jurisdiction of the Criminal Courts. 

Oi rm.« nriminal Courts of the several grades, according to the powers vested in 
21. The O respectively by this Act, shall have jurisdiction in 


Offences cogni 
Criminal Courts. 


. . . bv respect of offences punishable under the Indian Penal Code 
iza e . of 1860) or under any special or local law (except 

offences which are by any such law made punishable by some 
. -neriallv mentioned), and in the investigation and trial of the 
Other authority therei P ' w ;thin their jurisdiction, shall be guided by the provisions 
offences hereby declared to oe 

of this Act. 


action * 


, f ax. 27 Oudh Cm. 40. 

(1025) 1835 Oudh 1 g 

Manna Lai Juko Bra v. 

(1027) 1027 Cab 93 ® < 930) ’ 1 

Bmps rot. / B 32). Empfror r. 

(1027) 1927 Cal. 631 


Rafab Ali Fakir. 

(1929) 1929 Lah. 382 (384): 10 Lah. 223. 

Faqir Singh r. Emperor. 

(1932) 1932 Mad. 502, tea kth tnina ray a na r. 

Suryanarayana . 



S. 5, 
Notes 
3—6. 



Trial of Offences Under Penal Code 


and Against Other Laws. 


3. “Otherwise dealt with.” — 

An offence may be said to be “otherwise dealt with’’ in the following 
cases : — ° 


vered over 


4. 


(1) Where offenders liable to be tried by a Court Martial are deli- 
to Military authorities under S. 549, infra . 

(2) Where a case is transferred from one Panchayat Court to 
another under S. 526. 1 

Enactment” — The word '‘Enactment’’ applies only to provisions 


directly enacted by the Legislature. It does not include a Rule framed under 
the provisions of an Act 1 though such Rule may be a “Law.” 

5. “Any other Law.” — A notification issued under an Act is a law 
within the meaning of this section: as for example one made under S. 30 of the 
Police Act (1861). 1 Similarly an "Ordinance” is a "law” within the mean- 
ing of this section. - 

6. Offences against other laws" — Sub-S. (2). — -"Where an offence is 
one under a special or local law but there is no enactment prescribing any pro- 
cedure for the investigation of the offence, the procedure laid down in this Code 
must be followed. 1 Where, on the other hand a complete procedure is provided 
in any enactment for the trial, etc., of such offences, it is that procedure that must 


Note 3. 

(1) (1927) 1927 All. 199 (200): 49 All. 1SS, 

Busdr.o Misra v. liadal Misra. 

Note 4. 

(1) (1921) 1921 Cal. 708 (711, 718): 48 Col. 

955, Gobardhxin Das v. Doolie Chand 
(Rule 4 framed by Local Govern- 
ment under S. 23, of the Calcutta 
Rent Act) . 

(1894) 1894 Pun. Re. 23, pp. 80 (81), 
Ganda Shah v. Queen-Empress (Rule 
framed under the Punjab Laws Act). 

Note 5 

(1) (1923) 1923 Pat. 1 (3. 4): 2 Pat. 134, 

Emperor v. Abdul Hamid (Per Mul- 
lick and Coutts JJ. — Das J. Contra. 

(2) (1916) 17 Cri. L. Jour. 225 (226): 1916 

Lah. 207: 1916 Pun. Re. No. 10, 
Sher Singh v. Emperor. 

Note 6. 

(1) See the following cases arising under special 

or local laws : 

(1913) 14 Cr. L. J. 105 (106): 35 All. 

173, Emperor v. Dinanath (Compa- 
nies Act VI of 1882). 

(1920) 1920 Cal. 83 (85, 86): 47 Cal. 164, 
Kishori Mohan v. Hari (Copyright 
Act III of 1914). 

(1919) 1919 Mad. 24 (25): 42 Mad. 69, 
Kandaswami Pillai v. King-Emperor 
(Defence of India Act, 19i5) . 

(1870) 2 N.-W.P. 113 (115, 116), The 
Queen v. Chcit Ram (Income Tax 
Act IX of 1869). 

Police Act V of 1861. 

(1876) 25 Suth. W. R. Cr. 20 (21), Queen 
v. Golam Arabee. 

(1865) 5 Suth. W. R. 22 (22), Queen v. 
Chcit. 

(1929) 1929 Bom. 433 (438), Balchandra 
Trimbak v. Emperor (Bombay City 
Police Act) . 

(1928) 1928 Bom. 162 (164): 52 Bom. 

238, Shivabhat v. Emperor (Railways 
Act) . 

(1876) 1 Mad. 55 (55) (Religious Endow- 
ments Act XX of 1863). 

(1866) 1866 Pun. Re. 29, page 29 (29), 
Grown v. Eahree (Whipping Act VI 


of 1864). 

Workmen's Breach of Contract Act XIII of 
1859. 

(1913) 14 Cri. L. Jour. 256 (256): 6 

Sind L. R. 165, The Crown v. Soh- 
rab. 

( 1S79) 1 Weir 694 (694), Re. Higgins. 

(1897) 20 Mad. 235 (239), Queen-Empress 
v. Kattagan. 

(1898) 1S98 Pun. Re. No. 11, page 27 
(27, 28), Qieccn-Emprcss v. Chetu. 

(1904) 1 Cri. L. J. 263 (264): 33 Bom. 
22, Emperor v. Dhondu. 

(1897) 20 Mad. 457 (458, 459), Queen-Em- 
press v. Muthigya. 

(1916) 17 Cri. L. Jour. 225 (226): 1916 
Lah. 207: 1916 Pun. Re. No. 10, 
Sher Singh v. Emperor. 

Ordinance III of 1914. 

[See (1931) 1931 Lah. 359, Ghint Ram v. 
Emperor (Ordinance III of 1930). 

Bombay Municipal Acts. 

(1871) 8 Bom. H. C. R. 12 (12, 13), 
Reg v. Dharmaya Valad Sangappa 
(Act. XVI of 1850). 

(1893) 17 Bom. 731 (733), Municipality 

of Ahmcdabad v. Jamma Punja 
(Act VI of 1873). 

(1899) 23 Bom. 446 (448, 449). Jfumct- 
pality of TToi v. Krishnaji Ganga- 
dhar ( Do . ) . 

Calcutta Municipal Acts. 

(1905) 2 Cri. L. Jour. 1 (8) (Cal.), Sew 
Prosad v. Corporation of Calcutta 
(Act III of 1899). 

(1910) 11 Cri. L. J. 183 (184): 37 Cal. 
384, Sarat Chandra v. Corporation 
of Calcutta ( Do . ) . 

(1925) 1925 Cal. 1251 (1252): 52 Cal. 

962, Ramgopal v. Corporation of 
Calcutta (Act III of 1923). 

(1926) 1926 Cal. 786 (788): 53 Cal. 631, 
•S' whir Ku/mar v. Corporation of 
Calcutta ( Do . ) . 

[See (1927) 1927 Col. 509 (510): 54 Cal. 

532, C. Krishnan Dayal Jalan v. 
Corporation of Calcutta (Do.). 

See also (1905) 2 Cri. L. J. 532 (533) 
(Cal.). Emperor v. Mohunt Ram 
Das (Bengal Tenancy Act VIII of 
1885).] 
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be followed and not the one prescribed by this Code. 2 But where an enactment 
provides a special procedure only for some matters its provisions must apply in 
regard to those matters and the provisions of this Code will apply for the matters 
on which the enactment is silent.® 


Sec also Note 14 to S. 96, infra. 

The Provincial Insolvency Act before its amendment in 1926 prescribed 
no procedure for the trial of offences under that Act and the proceedings were 


(1869) 12 Suth. W. R. 29 (30), In the 
' matter of Northern Assam Ten 
Company (Bengal Transport o( 

(1896) 23^*Cal Qaecn-B^ 

<1S96) v 3 At ini Humor (Bengal Village 
Chuukidars Act ^ I of • -- 

( 19°1) 1921 Cal. 708 (711): 48 Cal. 95), 
Oobardhan Das Dr ora v. { ) 2 oll f 
Chand (Calcutta Kent A«t HI ol 

-its 

<1913) Dhilat v ■ *0 V ( f Bc 1 n 9 ^ ) DiSOrderly 

(1929) SST Pat. Cl 406 (406). Munshimain 
v fivipvror (Uo.). ^ , OQ ~ 

(,9M> 

<1925, «ngnV : r 2 Ran,^ 

< 1925) Hu ITeuno Emlror (Do.). 

fiut“ ?93*1 A M«1. 769 (769), Sniar.anam 

Emperor. 200): 49 All. 

(1927) 1927 All. lOO C ^ • ]{(l(lal jffara 

iv'.r. 246 (246°, 39 

(1912) 13 Cn. h. -io^ • y Salimnlla 

Cal. 487, Emp ■ Hiirli ««««)• 

.. (Offences uomin Thomson v. 

(1894) 21 Cal- 782 (7 

Gunning ( v ' XVIII of 1879. 

2) Legal Practitioners Art A (32 2. 32? ) 

<1910) (C»D; UaH Oharan v. District 

i ud 0 e rr C2 (62-63), Aba Apaji 
(1872) U..Vn. ur-nv 

* * ” ia, ;; C, im ,! U not affeeunl 

Ivog . t \ 

by tho Code). 4 l26) . 4 Iia h. 

(1924) 271? Bo K fl |^- 53 Cal. 650. 

(1926) V. 

(Calcutta J’° , ! ce £ thereunder 

.3) to noted 'belo w . * "provide d "in** such 

Eft wsftr 

Arm, Act (1878) • s (U 5). Bab u Ron* 
<1918) i® Ern^Vor (Sec«h )- 64 

ftTSfo Pun .*£ • N"- 1 *. P; 2 ^ 

.he canten- 

(1928) Eft r"V.-44 («) <“> 


Surajdeen v. Emperor (Who can 
complain) . 

Explosives Act (VI of 1908). 

(1912) 13 Cri. L. Jour. 433 (435): 39 
Cal. 119, Lalit Chandra Chanda 
Ohowdhry v. Emperor (Search). 

Factories Act (XII of 1911). 

(1932) 1932 Pat. 188 (189), /. Agarwala 
v. Emperor (Joint trial under 
S. 41). 

Opium Act (1 of 1878). 

(1929) 1929 Mad. 604 (605): 52 Mad. 

613, Fernando v. A. Fernando 
(Who can complain) . 

Bombay (Opium.) Regulation (XXI of 1827). 

(1870) 7 Bom. H. C. R. 59 (60), Reg 
v. Eira Jiva (The Court empowered 
to try) . 

(1871) 8 Bom. H. C. R. 118, Reg v. 
Laid iu Valad Sahru (Do.). 

(1872) 9 Bom. H. C. R. 166 (166), Reg 
v. Sadu Dadabhai (Do.). 

Presidency Towns Insolvency Act. 

(1913) 14 Cri. L. Jour. 637 (638), 

Lakshmi Narasayyu v. Narasima 
Chari (Who can complain). 

Public Gambling Act (III of 1867). 

(1920) 1920 All. 150 (152): 42 All. 385, 
Emperor v. Mahadeo (Search). 

(1910) 11 Cri. L. Jour. 570 (571): 1910 
Pun. Re. No. 23, Girdhari Lai v. 
Emperor (Search). 

(1922) 1922 Bah . 458 (458, 459): 3 Lah. 
359, Khilinda v. Crown (Search). 

Bombay Prevention of Gambling Act (IV of 
1887). 

(1907) 6 Cri. L. Jour. 60 (66): 31 Bom. 

438, Emperor v. Femad (Search). 

(1932) 1932 Bom. 610 (613), Emperor v. 
Raghunath Lahunasa (Do.). 

Salt Act (XII of 1882). 

(1932) 1932 All. 18 (23): 53 All. 642, 

Joti Prasad v. Emperor (Who can 
complain) . 

Salt Act (VII of 1864 B. O.). 

(1870) 14 Suth. W. R. Cr. 36 (37 to 39), 
Queen v. Abdul (Trial of offences). 

Emergency Powers Ordinance (1932). 

(1933) 1933 Cal. 401 (402): 60 Cal. 851, 
Manmathanath Kundu v. Emperor 
(Special tribunal). 

(1933) 1933 Cal. 537 (538); 60 Cal. 652, 
Abdul Majid v. Emperor (Do.). 

Bengal Criminal Law Amendment Act 
(1925) . 

(1927) 1927 Cal. 496 (504): 54 Cal. 727, 
Girendranalh v. Birendranaih 
(Habeas Corpus under 8. 491 of the 
Code) . 

(1938) 1933 Cal. 1 (2), Prodyot Kumar 
Bhattacharia v. Emperor (Special 
tribunal) . 

Bengal Excise Act (Y of 1909). 

(1914) 1914 Lah. 603 (605): 41 Cal. 694, 
Upsndranath v. Emperor (Restric- 
tion! specified In the Act) . 

Brumal Self-Government Act ( V of 1919). 

(1932) 1932 Cal. 867 (867): 59 Cal. 1080, 
Vasin Moral v. I sal Khan (Revision 
aeainst orders under). 

Frontier Crimea Regulation (III of 1901). 


S.5, 
Note 6. 
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Classes op Criminal Courts. 



Note 6. 


carried on in the manner provided for by this Code. 4 This has now been made 
clear in the Amendment of S. 70 of that Act. 


S. 6. 


PART II. 


Constitution and Posters of Criminal Courts and Offices. 

CHAPTER II. 

Of the Constitution of Criminal Courts and Offices. 

A — Classes of Criminal Courts. 

<3. ’Besides the High Courts and the Courts constituted 

Classes of criminal Courts. un der any Law other than this Code for 

the time being in force, there shall be five 
classes of Criminal Courts in British India, namely: 

I. — Courts of Session; 

II- — Presidency Magistrates ; 


*(CODE OF 1882— S. 6). 


CHAPTER EL 

constitution and powers of criminal courts and offices. 

A. — Classes of Criminal Courts. 

6. Besides tlie High Courts and the Courts constituted under any law other than 

Classes of Criminal Courts. Code f or the time being force, there shall be five 

classes of Criminal Courts in British India, namely: 

I. — Courts of Session. 

II. — Courts of Presidency Magistrates. 

III. — Courts of Magistrates of the first class. 

IV. — Courts of Magistrates of the second class. 

V. — Courts of Magistrates of the third class. 


(1910) 11 Cri. L. Jour. 426 (427) : 1910 
Pun. Re. 103, King-Emperor v. 
Musst. Alam Khatun (Where the 
trial is held with the assistance of 
elders under S. 59). 

[See also (1872) 1872 Pun. Re. No. 18, 
p. 24 (26), Croton v. Muhammad 
Alt (Do.). 

Bombay Abkari Act ( V of 1878). 

(1933) 1933 Sind 325 (326), Emperor v. 
Mohd. Usman (Search) . 

Bombay District Police Act. 

(1918) 1918 Sind 49 (50): 11 Sind L. R. 
113, Dhamibai v. Emperor (Revi- 
sion against order under S. 43). 

Madras Abkari Act (I of 1886). 

(1923) 1923 Mad. 339 (339, 340), In re 
Kuppuswamy Naidu (Who can in- 
vestigate) [But see (1925) 1925 

Mad. 856 (858)]. 

(1929) 1929 Mad. 604 (605): 52 Mad. 

618, Lazar Fernando v. Amirtham 
Fernando (Who can complain) . 

Madras Children’ s Act (1920). 

(1932) 1932 Mad. W. N. 1076 (1076), 
Appalaswamy, In re (Special tribu- 
nal) . 

Madras Panchayat Courts Act (II of 1920). 

(1924) 1924 Mad. 540 (540): 47 Mad. 

396, Re Timm ala Reddy (Examina- 


tion of accused under R. 36 made 
under the Act) . 

(4) (1917) 18 Cri. L. Jour. 409 (410): 1917 

All. 354, Muhammad Ashanullah y. 
Emperor. 

(1917) 1917 All. 280 (281): 39 All. 171, 
Ladti v. Mahabir. 

(1919) 1919 All. 344 (345): 41 All. 486, 
Jagannath v. Oanga. 

(1903) 27 Bom. 394 (399), Re YaXLaba Das. 

(1910) 11 Cri. D. Jour. 548 (549): 35 
Bom. 63, Emperor v. Mulshanker. 

1890) 17 Cal. 209 (220), Re Rash Behari. 

(1892) 19 Cal. 605 (609), Teo Swee Choon 
v. Chartered Bank of India. 

[See also (1914) 1914 Cal. 183 (183), 
Amiruddin v. Jadeb. 

(1915) 16 Cri. L. Jour. 135: 1915 Cal. 

117, Harihar Singh v. Mahashur 
Prasad . 

(1918) 17 Cri. L». Jour. 318 (319): 1918 
Lah. 182: 1916 Pun. Re. No. 110, 
Natcab v. Topan Ram. 

(1917) 18 Cri. L. Jour. 618 (619): 1917 
Ondh 207: 20 Oudh Cas. 123, 

(P. C.), Patan Din v. King-Em- 
peror. 

[But see (1918) 1918 Nag. 214 (214), 
Oanapathy y. Chimnaji. ] 
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III. — Magistrates of the First Class; 

IV. — Magistrates of the Second Class ; 

V. — Magistrates of the Third Class. 


SYNOPSIS . 



Note 1 


Note No. 

CRIMINAL COURT .. .. .. 1 

MAGISTRATE ACTING IN EXECUTIVE OR ADMINISTRA- 

TIVE CAPACITY .. .. 9 

COURTS ENUMERATED IN THE SECTION ARE DIFFERENT 

FROM EACH OTHER .. .. c 

CRIMINAL COURTS CONSTITUTED UNDER OTHER LAWS 4 


Other Topics. 

Court and Magistrate. See Note 1, Pts. 2-3. and Ss. 10 and 13. 

Courts of Session. See S. 9. Presidency Magistrate. See Note 3, Pts. 3 

District Magistrate, etc. See Note 3, Pt. 5 and 4 and S. 18. 


1. Criminal Court. — Under the Code of 1861 the words "Criminal 
Court” and "Court of Justice” were defined as follows: — 

"S. 11. — 1 The words "Criminal Court” shall denote every Judge or 
Magistrate lawfully exercising jurisdiction in criminal cases 
whether for the decision of such cases in the first instance or an 
appeal, or for commitment to any other Court or officer.” 

"S. 12— The words "Court of Justice” shall denote a judge who is em- 
powered by law to act judicially alone, or a body of judges em- 
powered by law to act judicially as a body when such judge, or 
body of judges is acting judicially.” 

In the undermentioned case 1 arising under that Code it was held that the 
definition of the words "Crimina l Court” as given above was not an exhaustive 

(CODE OF 1872— Ss. 6. 19.) 

PART n. 


CONSTITUTION AND POWERS OF THE CRIMINAL COURTS. 

CHAPTER H. 

" • Of Criminal Courts. 

5. Besides the High Courts, there shall be four Grades of Criminal Courts in 
British India: — 

I— The Court of tho Magistrate of the Third Class. 

rr' The Court of the Magistrate of the Second Class. 

III.— The Court of the Magistrate of the First Class. 
jy 4 The Court of Session. 


Magistrates 

three classes. 


to be 


CHAPTER IV. 

Of Magistrates and their Powers. 

19. Magistrates shall bo either-Magistrates of the 
First Class, Magistrates of the Second Class, or Magistrates 
of the Third Class. 


(CODE OF 1861 — NIL) 


Sr 1 B M e 1 « (#«) (F.B.). 
(1) (1971) 16 Suth. w. *• 

Cr„ P. C.— 14 


The Queen ▼. liuktear Maifaraz 
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S. 6. 
Note 1 


enumeration of the functions of Criminal Courts and that a Magistrate who is 
directed by the appellate Court to take further evidence is also a “Criminal 
Court. In view of this decision the Code of 1872, after adding a definition of 
the vords ‘Judicial proceeding' defined a “Criminal Court” as meaning and 
including every Judge or Magistrate, or body of judges or Magistrates inquir- 
ing mlo, or trying any criminal case or engaged in any judicial proceeding." 1 '* 
The definition of the words “Court of justice” was omitted apparently on the 

ground that it was unnecessary, inasmuch as the expression was actually never 
used anywhere in the Code. • ‘ ■ i ' 


The Code of .1882, omitted the definition of the words “Criminal Court,” 
bm by S. 4 thereof imported therein the definition of all words given in the Penal 
Code which were not defined by it. The definition of “Criminal Court” was 
really not necessary, as, according to well known principles, a Judge or Magis- 
trate acting judicially in criminal matters is obviously a criminal Court. The 
omission might have been due also to the fact that the definition as given was 
not a correct one in that it could be construed to include all Courts whatever 

}e the nature of the proceeding, whether criminal or otherwise, provided it was 
a judicial proceeding. 

This section divides the Criminal Courts in British India into several 
groups, and the second, third, fourth and fifth groups are “Magistrates.” This 
however, does not mean that a Magistrate is always a Court whatever he is do- 
ing He has executive as well as judicial duties to perform 2 and it is in the 
performance of the latter duties that he is acting as a Court. The section can 
therefore, only mean that among the Criminal Courts in British India are Magis- 
trates, and that when the latter act judicially they are criminal Courts. 3 In 
Clarice v. Brojevdra Kishore Roy * their Lordships of the Privy Council observed 
that “for the sake of brevity the Code uses the terms “Court” and “Magis- 
trates”, generally if not always, as convertible terms.” An examination of 
the various sections of the Code would seem to show that the word “Court” is 
used wherever it is intended to include . all classes of Criminal Courts (including 
the Court of Session and the High Court), and the word “Magistrate”, when- 
ever it is intended to exclude certain Courts or classes of Courts. 

But though a Magistrate acting judicially is a Criminal Court, he is 
not always a “Judge” or his Court a “Court of Justice.” The reason is this: 
S. 19 of the Penal Code excludes committing Magistrates from’ the definition of 
Judge” and S. 20 defines a “Court of Justice” as denoting a judge. These 
definitions, apply, as has already been seen, to this Code also by virtue of S. 4, 
sub-S. 2, and consequently, even under this Code a committing Magistrate is 


<l-n) [Sco also (1879) 2 All. 205 (208, 209), 

In re Gicr Dayal.] 

(2) (1909) 2 Ind. Cas. 436 (439): 36 Cal. 

433, Clarke v. Brojendra Kishore 
Roy Chowdhry (Reversed on another 
point by 13 Cr. L. Jour. 693, 
(P.C.). 

(1919) 1919 P. C. 31 (34): 43 Mad. 146: 
46 Ind. App. 176 (P.C.), Annie 
Besant v. Advocate-General of 
Madras'.' 

(1928) 1928 Mad. 1108 (1109): 52 Mad. 

69, Yedappan Servai v. Pcrianan 


Servai (Section 6 is not inconsistent 
with this idea) . 

(3) [See (1928) 1928 Mad. 1108 (1109): 52 

Mad. 69, Yedappan Servai v. Peri - 
anan Servai. ] 

[See also (1901) 28 Cal. 709 (713), Lolit 
Mohan Moitra v. Surja Kanta 
Acharjee (Magistrate taking cogni- 
zance of a case under S. 145 is a 
“Criminal Court”) . ] 

(1912) 16 Ind. Cas. 501 (508): 39 Cal. 
953, Clarke v. Brojendra Kishore 
Roy Chowdhry. 


( 4 ) 
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not a judge, and his Court not a “Court of Justice”. 5 It is, however, clear 
that he is engaged in a judicial proceeding and is therefore a Criminal Court. 6 


2. Magistrate acting in executive or administrative capacity. — As has 
been seen in Note 1 above a Magistrate under the Code has executive as well as 
judicial powers. Thus an order under S. 144 of the Code is an executive act. 1 
Similarly the making of a departmental inquiry under the orders of the Gov- 
ernment is an executive act. 2 An order under S. 96 of the Code 3 or under S. 145 
of the Code 4 is. on the other hand a Judicial Order. 

4 


See also Notes to S. 435, infra. 


3. Courts enumerated in the section are different from each other. 


The Courts enumerated in the section are as follows: — 

1. High Courts (for definition See S. 4 (j).) 

2. Courts constituted under any law other than this Code. 

3. Courts of Session. 

4. Presidency Magistrates. 

5. Magistrate of the First Class. 

6\ Magistrates of the Second Class. 

7. Magistrates of the Third Class. 


Each class of Court is distinct and different from the others. Thus a 
High Court is not a Court of Session— even when exercising original criminal 
jurisdiction. 1 Nor is a Court of Session, a Magistrate under any circumstances. 2 
Nor is a Presidency Magistrate, a Magistrate of the First Class, 3 or any other 
•class of Magistrate referred to in the section. 4 


Where a First Class Magistrate is appointed under S. 10, infra for a 
District he is called a “District Magistrate.” A Magistrate of the first or second 
class placed in charge of a sub-division under S. 13, infra is called a Sub-Divi- 
sional Magistrate.” A person on whom any or all the powers of a Magistrate 


S. 6 

Notes 

1 - 3 . 



(5) (1887) 10 Mad, 154 (150). In re Venkata- 

r S nlno^nOCG) 1020 Pat. 214 (210. 217): 
^ r } p n t. 110, Ramchandra Modal: v. 

(1897) 20 n £fd! P W»’ t20«). Queen-Empress 

<6) ( 1887) To Mn r d mU l54 m (150). In re Venkata- 

chain PiUai. 

<» (1028) 

(1890) ST&d. <8 6 °l 3<"). <?««"' 

(1886) » B. 224 (227. 228). Q U «n- 

(2, ,1895, (09)'. 

(1905) 28 SWO). Emperor v. Kune, 

«■“ i*S 

<„> ,1912) & Cj> 5 - 3 .*•, EE Ap? 3 1«MP.C* , 


(Jla rkc v. Itrojeudra Kwh ore Roy 
( hoirdhry . 

on (1901) 28 Cal. 709 (713). Lolit Mohan 

Moitra v. Su-rja Kanta Acharjee . 


( 1 1 



(3) 



Noto 3. 

(1925) 1925 Cal. 384 (385): 51 Cal. 980, 
Emperor v. Ilnrendra Chandra 
Chakrararthy . 

(1910) 1910 Pun. L. R. 184 (528): 1910 
Pun Re. Xo. 11 at 37, Emperor 
v. Ali. 

(1910) 37 Cal. 287 (291), Rajani Khemta- 
vati v. Pramatha Math, Choicdhri / 

(1907) 31 Rom. 011 (623), Emperor v! 

Jreranfi (For the purpose of the 
Emigration Act XXI of 1883, a 
Magistrate of the first class, however, 
includes a Presidency Magistrate. 
8eo also 32 Bom. 10 (12). 

(1897) 24 Cal. 551 (555), Hem Coomaree 
Dosses v. Queen-Empress. 

(1906) 3 Cal. L. Jour. 357 (359), Kedar 
Nath Kar v. King-Emperor . 

(1900) 27 Cal. 126 (128, 129), Charoobala 
Dabes v. liarendra Nath Maxumdar. 

(1909) 10 Cri. L. Jour. 393: 32 Mad. 

303, Emperor ▼. Chota Singh (He 
is not a "District Magistrate") . 



Sessions Division and District. 



S. 6, 
Notes 
3—4. 


S. 7. 


of uhe fii-st, second or third class under S. 14, infra is called a “Special Magis- 
trate.” But all these fall only under one or other of the third, fourth and 
fifth classes of Courts mentioned in the section. The Code does not recognise 
any such Court as the “Court of a District Magistrate” or the "Court of a Sub- 
Di visional Magistrate” or the Court of a Deputy Magistrate” or “the Court of 
a Special Magistrate. 5 


4. Criminal Courts constituted under other laws. — A Court constituted 
under any other law for the time being in force to try criminal cases is a 
Criminal ( ourt. l a Thus the Court of a Municipal Magistrate of Calcutta 1 or of 
the village headman under the Burmah Village Act (III of 1889) 2 or of a 
village Panckayat constituted under U. P. Act VI of 1920 3 is a Criminal Court. 
But a Police Patel under the Village Police Act (VIIT of 1S67) 4 or the President 
of the Tribunal under the Calcutta Rent Act, 1920 5 is not a Criminal Court. 


B. — T erritorial Divisions. 

* 7 * (1) Every province (excluding the presidency-towns)- 
Sessions divisions and shall be a sessions division, or shall consist 
s nc s ‘ of sessions divisions; and every sessions 

division shall, for the purposes of this Code, be a district or con- 
sist of districts. 


*(CODE OF 1882— Ss. 7, 12, 13 and 14.) 

0 

B. Territorial Divisions. 

7. Every Province (excluding the Presidency-towns) 
Sessions Divisions. shall be a Sessions Division, or shall consist of Sessions- 

Divisions • 

y 


(5) [See (1881) 2 All. 205 (209), Our Dayal, 

In re.] 

(1906) 4 Cri. L. Jour. 140 (141), Empe- 
ror v. Syed Sajjad Husain. 

(1881) 3 All. 563 (566), Empress of India 
v. A i uind Sarup. 

(1906) 3 All. L. Jour. 825 (827), Em- 

peror v. Eyed Sajjoo. 

(1929) 1929 Nag. 97 (98): 25 N.L.R. 1, 
(F.B.), Pilalal v. Emperor. 

(1877) 2 Bom. 384 (386), Imperatrix v. 
Padmandbha Pai. 

(1920) 1920 All. 177: 42 All. 649, Mt. 
Ohoti v. Khechem. 

(1912) 23 Mad. L. Jour. 670 (675), 

Public Prosecutor v. Sadanand (The 
title “Deputy Magistrate’' and 
“General Deputy Magistrates” are 
titles unknown to the Code) . 

(1899) 22 Mad. 47 (48), Queen-Empress v. 
Sri Ahobalamatam Jeer. 

Note 4. 

(1-a) As to such Courts see the following Acts: — 

(a) Punjab Frontier Crimes Reg. Ill of 

1901, Ss. 2, 11, 13 and 15. 

(b) Act VTI of 1878. 

(c) Act XIX of 1881. 

( d ) Madras Act V of 1882. 

( e ) Act XIV of 1887. 

(/) Act V of 1869. 

(ff) Act XII of 1894. 

(h) 26 and 27 Viet., c. 24. 

«) Act XII of 1859. 


(/) Act XII of 1883. 

(fr) Act V of 1869. 

( l ) 44 and 45 Viet., c. 58 (Army). 

[See also (1933) 1933 Pesh. 6 (8), Emperor 
v. Johnson (District Magistrate pas- 
sing sentence under Punjao Frontier- 
Crimes regulation after receipt of Jir- 
ga’s finding acts as a Criminal Court. 
18 Cr. L. J. followed and i7 Pun. 
Re. 1904 not followed).] 

(1) (1925) 1925 Cal. 1251 (1252, 1253): 52' 

Cal. 962, Ram Gopal GocnJca v. Cor- 
poration of Calcutta. 

[See also (1905) 9 Cal. W. N. IS (24), 
Sheo Prasad v. Corporation of Cal- 
cutta ] . 

(1920) 1920 Cal. 321 (322): 47 Cal. 547, 
Probodh Chandra Bose v. Corpora- 
tion of Calcutta. 

(2) (1924) 1924 Rang. 23 (23): 1 Rang. 449, 

Nffa E v. King-Emperor. 

(3) (1926) 1926 All. 27 (28) : 48 All. 23, Kam- 

lapati Panth v. Emperor. 

(1927) 1927 All. 199 (200): 49 All. 188,. 

Basdco Misra v. lladal Mura. 

[But see (1924) 1924 AH. 265: 46 AU. 
167, Sat Narain v. Sarju.l 

(4) (1880) 4 Bom. 479 (481), Imperator v. 

Irbasapa. 

(1887) 1887 Rat. 317, Queen-Empress v. 
Ramia. 

(5) (1921) 1921 Cal. 708 (714): 43 Cal. 955,. 

Gobardhan Das v Douiic Chnnd She— 
thia. 
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Power to alter divisions 
and districts. alter 

divisions and districts. 


(2) The 
the limits 


Local Governments mav 

f- 

or, the number of such 


Existing divisions and 
districts maintained till 
altered. 


(3) The sessions divisions and dis- 
tricts existing when this Code comes into 
force shall be sessions divisions and dis- 


tricts respectively, unless and until they are so altered. 


Presidency towns to be 
deemed districts. 

a district. 


(4) Every presidency-town shall, for 
the purposes of this Code, be deemed to be 


SYNOPSIS. 


LEGISLATIVE CHANGES 

SCOPE AND OBJECT OF THE SECTION 

“PROVINCE” 

“PRESIDENCY TOWN” 

“LOCAL GOVERNMENT” 

“DISTRICT” 

SESSIONS DIVISION 

LOCAL GOVERNMENT S POWER TO ALTER 


Note No. 






1 

2 

3 

4 

5 

6 

7 

8 


S. 7, 
Notes 
1 — 2 . 


Other Topics. 

Sessions divisions existing when the Code Two Sessions divisions in a district. See 
come into force. See Note 2. Note 7. 

1 . Legislative changes.— The words ‘ ‘ with the previous sanction of the 
Governor-General in Council which occurred in Sub-S. 2 of the section were 
omitted by S. 2 and Schedule I of the Devolution Act', (XXVIII 0 f 1920) . 

2. Scope and object of the section.— The object of Cl. 1 of the section is 
not to enable the Local Government to constitute Sessions Divisions out of Dis- 
tricts but to lav down a rule governing the relation between Sessions Divisions 
and Districts. 1 In other words it means that a Sessions Division shall not consist 


Districts. 


Power to alter Division* 
and Districts. 

Existing Divisions and 
Districts maintained till 

altered. 

Presidency-towns to be 

deemed Districts. 


and every Sessions Division shall, for the purposes of this 
Code, be a District, or consist of Districts. 

The Local Government may alter the limits, or with 
the previous sanction of the Governor-General in Council the 
number, of such Divisions and Districts. * 

The Sessions Divisions and Districts existing when 
this Code comes into force shall be Sessions Divisions, and 
Districts respectively, unless and until they are so altered. 

Every Presidency-town shall, for the purposes of 
this Code, be deemed to be a District. 


Seotlon g4 Mad 

(!) (1M1) im M.d. Mj mr , ror . 


043 , 


(1880)* 10 Bom. 274 (282. 288). 

Empreu r. Mongol Tekchand. 
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S. 7, 
Notes 
2 — 6 . 


of half a district or even one and a half districts but shall consist of one district 
or a plurality oi whole districts.-* Clause 3 enacts that the Sessions Divisions and 
Districts existing when the Code comes into force shall be Sessions Divisions and 

Districts respectively until they are altered by the Local Government under 
Cl. 2. 


3. 


‘ Province.” — The word “province” has not been defined in this 
Code and consequently the definition thereof in the General Clauses Act, 1897 
will apply. A “province” under S. 3, Sub-S. 43 means the ‘ ‘ territories for the 
time being administered by any Local Government ”. S. 60 of the Government 
of India Act, 1915 provides that the Qovernor-General in Council, may, by noti- 
fication, declare, appoint or alter the boundaries of any of the province into 
which British India is divided, and distribute the territories among the several 
provinces thereof in such manner as may seem expedient subject to certain quali- 
cation.s. 


4. “Presidency Town”. — The expression “Presidency Town” means 
the local limits lor the time being of the ordinary original civil jurisdiction of 
the High Court of Judicature at- Fort William, Madras and Bombay. 1 

5. “Local Government [ \ — As defined by S. 3, Cl. 29 of the General 
Clauses Act, 1 897 Local Government” means the person authorised by law to 
administer executive Government in that part of British India in which the Act 
or regulation containing the expression operates and includes a Chief Commis- 
sioner. 


6. ‘District.” — The word “District” has not been defined in .this Code 
or in the General Clauses Act, 1897. . It has been held by a Full Bench of the 
High Court of Madras that it is not the same thing as a revenue district, though 
very often they are co-extensive and conterminous, but means a district for the 
purposes of criminal administration. 1 Where, under Sub-S. 2 of the section the 
Government notified that the “deep stream” of the river Gogra was to be the 


12. Every province shall be divided into Sessions 
Sessions Divisions. Divisions. 

Power to alter Divi* 13. The Local Government shall have power to alter, 

sions. ( from time to time, the number or extent of such Divisions. 

Existing Local Jurisdic- 14. The existing local jurisdictions of Courts of 

tions of Sessions Courts to Sessions shall be Sessions Divisions unless and until they 
be Sessions Divisions. are so altered. 


(CODE OF 1861— Nil.) 

> ' \ •• - • v *-T 


(2) (1931) 1931 Mad. 697 (698, 699)’: 54 Mad. tho local limits of the original civil 

943, Arumuga 'Solagan y . Emperor. , * jurisdiction of the High Court.] , 

Note 4. Note 6. * 

(1) [See S. 3 (41) of the General Clauses Act, (1) (1931) 1931 Mad. 697 (698): 54 Mad. 943, 
' « 1897.] • « Arumuga Solagan v. Emperor (Con- 

[See also Clause 11 of the Letters Patent tra per Jackson, J., at p. 701). 

for Madras, Bombay and Calcutta for 



Division of District into Sub-Divisions. 


Ill 


boundary between two districts X and Y but after the date of the notification 
the river divided into two branches and the question arose as to whether the land 
between the two branches formed part of the district X or district Y it was held 
by the High Court of Calcutta that the “deep stream” spoken of in the notifica- 
tion must be the deep stream as it existed at the time of the notification. 2 The 
Oudh Judicial Commissioner’s Court has dissented from this view and has held 
that the boundary must be the “deep stream” as found at the particular time 
in question and not at the date of the notification. 5 


7. Sessions Division. — The formation of two Sessions Divisions in the 
same Revenue District, i.c., in the same Collectoratc is not unwarranted by law. 1 
It has been held by a Full Bench of the High Court of Madras that, by virtue 
of the words “every Sessions Division shall for the purposes of this Code , be a 
district, each of the Sessions Divisions so formed will become a “District” for 
the purposes of criminal administration. 2 In that ease two Sessions Divisions. 
East Tanjore and West Tanjore were formed by the Local Government by noti- 
fication, in the same revenue district of Tanjore and the question arose whether 
the notification was ultra vires or intra vires. The majority of the judges held 
that each of the Sessions Divisions so formed would become a separate district 
for the purposes of criminal administration and that the notification was not 
ultra vires. Jackson J., however differed from this view and held that the word 
“District” must he given its ordinary sense of revenue district, that if the 
Government had made two districts, East and West Tanjore, it would have 
appointed a District Magistrate in each district as, under S. 10 of the Code, it 
was bound to do, and that the formation of two Sessions Divisions in the same 
district was therefore ultra vires. The doubt as regards the particular notifica- 
tion has however, now been set at rest by the East and West Tanjore Sessions 
Divisions Validation Act VI of 1931 (Madras). 

See also the undermentioned cases. 3 

8 Local Government’s power to alter. — S qe Notes 2, G, and 7 above. 

* (1 ) The Local Government may divide any district out- 
,. Rtricts side the presidency-towns into sub-divi- 

Power to divide districts . , . 

into sub divisions sions, or make any portion oi any such dis- 

trict a sub-division and may alter the limits of any sub-division. 


8 


, 1 


Power to divide Districts 
into Sub-diviaiona. 


♦ (CODE OF 1882— S. 8.) 

8. The Local Government may divide any District 
outside the Presidency-towns into Sub-divisionB, or make 
any portion of any such District a Sub-division, and may 
alter the limits of any sub-division. 



Notes 

6 - 8 . 



(2) (1808) 25 Cal. 858 

rain 8ingh * - « #1008): 1018 

<»> <1918) OndLUsS IOnih). v. 

Dwark a. 

1 i , ‘ i 

/.u*! Yalta Amb u v. 
(1) (1007) 80 Mad. 180 (187), 

gmptror. 


(2) (1031) 1031 Mad. 007 (098, 699): 54 Mad. 

943. Arumuga SnUgnn ▼. Emperor. 

(3) (1012) 17 Ind. Cm. 786 (788), Public Pro- 

errutor y. 8ndnnand. 

(1005) 20 Born. 575, Emperor r. Robert 
Oomley (Jurisdiction and povera of 
ftoaalnna Judge, Aden in the Perim 
District) . 

i'" I 
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S.8. 


S. 9. 


r » 


(_) All existing sub-divisions which are now usually put 
Existing sub-divisions under the charge of a Magistrate shall be 

deemed to have been made under this Code. 


maintained. 


( . Courts and offices outside the P residency-towns. 


S>. 


Court of Session. 


(1) The Local Government shall establish a Court of 

Session for every sessions division, and 
appoint a judge of such Court. 

(2) The Local Government may, by general or special 
order in the official Gazette, direct at what place or places the 
Court of Session shall hold its sitting ; but, until such order be 
made, the Courts of Session shall hold their sittings as heretofore. 

(3) The Local Government may also appoint Additional 

Sessions Judges and Assistant Sessions Judges to exercise juris* 
diction in one, or more such Courts. 

(4) A Sessions Judge of one sessions division may be 

appointed by the Local Government to be also an Additional 

Sessions J udge of another division, and in such case he m a y 

sit for the disposal of cases at such place or places in either 
division as the Local Government may direct. 

(5) All Courts of Session existing when this Code comes 

into force shall be deemed to have been established under this 
Act. 


Existing 

maintained. 


All existing Sub-divisions which are now usually put 
Sub divisions under the charge of a Magistrate shall be deemed to have 

been made under this Code. 


(CODE OF 1872— S. 39.) 

Division of Districts into 39. The Local Government may divide any district 

divisions. into divisions, and from time to time alter their limits. 

All existing divisions of districts, which are now 
Existing divisions preserv- usually put under the charge of a Magistrate, shall be divi- 
ded. sions until their limits are so altered. 

(CODE OF 1861— Nil.) 


Court of Session. 


♦(CODE OF 1882— S. 9.) 

C. — Courts and Offices outside the Presidency-towns. 

9. The Local Government shall establish a Court of 
Session for every Sessions Division, and appoint a Judge 


of such Court. 



Courts of Session . 



SYNOPSIS. 


LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 

COURT OF SESSION . . ^ 

JURISDICTION OF JUDGES APPOINTED UNDER 
SECTION 

POWER TO DIRECT PLACE OR PLACES OF SITTING 
COURTS CONSTITUTED UNDER OTHER LAWS 


Note No. 

1 

2 

3 

THIS 

4 

5 

6 



Other Topics . 


Additional and Assistant Sessions Judges. 
Seo Note 3, Pt. 5, Note 4. See also 

S. 17. 

High Court in original criminal jurisdiction, 
whether a Sessions Court. See Note 3, 
Pts. 3 & 4. 


Jurisdiction outside Sessions division 
whether exists. See Note 4, Pts. 7 & 8. 
Resident’s Court at Aden whether a Sessions 
Court. See Note 6, F.N. 3. 

Sessions Court at Baluchistan. See Note 6 
F.N. 2. * 



It may also appoint Additional Sessions Judges, Joint Sessions Judges and Assis- 
tant Sessions Judges to exercise jurisdiction in one or more such Courts. 

All Courts of Session existing when this Code comes into force shall be deemed 
to have been established under this Act. 


(CODE OF 1872 — Sections 16, 16, 17 and 18). 

15. There shall be a Court of Session in every Sessions Division: 


One Court for each 
Division. 

Appointment and pow- 
ers of Sessions Judges. 

Appointment and pow- 
ers of Additional and 
Joint Sessions Judges. 


directs 
trial. 


to try, or as 


Tt shall have power to try any offence and to pass 
upon any offender any sentence authorized by law, subjeet 
to the provisions of this Act. 

16. There shall be a Sessions Judge for every Ses- 
sions Division. The Sessions Judge shall exercise all the 
powers of the Court of Session in his Sessions Division. 

17. The Local Government may appoint Additional 
Sessions Judges or Joint Sessions Judges, who shall exer- 
cise all the powers of a court of Session in one or more 
Sessions Divisions in which they may be directed to act 
but shall try such cases only as the Local Government 
o Sessions Judge of the Division makes over to them for 


the 


Appointment and pow- 
ers of Assistant Sessions 

Judges. 


in ti.p local Government may also appoint Assistant Sessions Judges, who shall 
1 J exercise all the powers of a Court of Session in the Sessions 

Division to which they may be attached, except the power of 
hearing appeals and of passing sentences of death, or trans- 
portation, or imprisonment for more than seven years; but 
„ thgy shall try those cases only which the Sessions Judge of the 

Sessions Division make over to them either by general order, or by a special order. 

* snore than three years* imprisonment passed by an Assistant 

Any sentence of m ^ Mnflrma tion by the Sessions Judge. The Sessions 

Sessions Judge snail oe “ •» ftnnD i gueh sentence of the Assistant Sessions Judge. 

Judge may either confirm, modify r an a 

Or. P. O.— 15 
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Courts of Session. 


1 . Legislative Changes. — 

Difference between the Code of 1872 and the Code of 1882 — 

Section 17 of the Code of 1872 provided that the Additional Sessions 
Judges, etc., appointed by the Local Governments “shall try such 
cases only as the local Government directs them to try, or as the 
Sessions Judge of the Division makes over to them for trial”. 
The Code of 1882 transferred the matter in quotation to a separate 
section namely S. 193. The distribution however, did not make 
any difference in the law. 1 

Difference between the Code of 1882 and the 'present Code . — 

(1) Sub-Ss. 2 and 4 of this Section are new. 

(2) The words “Joint Sessions Judges” which occurred in the 
portion corresponding to the present sub-S . 3 have been omitted. 
See also S. 3, Sub-S. 2 ante under which the expression “joint 
Sessions Judge” in previous enactments shall mean “Additional 
Sessions Judge.” 2 

2. Scope of the Section. — Under the Scheme of the Code the general 

frame work of the administration of justice, such as the division of the province 

into sessions division and their boundaries and places of sitting, the appointment 

of Sessions Judges and the classification of offences into those triable by jury 

and those triable with the assessors is left by Ss. 7 to 9 and S. 269 of the Code 

to the Local Government. 1 This Section deals with the power of the Local 

Government to establish Court of Sessions to appoint Judges thereto and to 

direct at what place or places such Court shall hold its sitting. 2 The conditions 

necessary for exercise of jurisdiction by such Judges is set forth in Ss. 193 and 
409 infra. 

3. Court of Session. — The Local Government is bound under this- 

Section to establish the Court of Session for every Sessions division in the pro 
vince. 1 The words “Court of Session”, wherever it is used in the Code, means 
a Court established under this Section 2 . A High Court exercising original 
criminal jurisdiction^ or a Court established under a special or local law with 
powers similar to a Court of Sessions under the Code, 3 4 is not a Court of Sessions 
within the meaning of the Code. 


S. 9, 
Notes 
1—3. 


Section 9 — -Note 1. 

(1) (1885) 9 Bom. 164 (168), Re Musa Asmal. 

(2) (1898) Rot. Un. Rep. Rulings 972 (972, 

973) (Officer appointed as 

joint Sessions Judge under 1882, 
Code becomes invested with the powers 
of Additional Sessions Judge under 
the Code of 1898). 

Note 2. 

(1) (1931) 1931 Bom. 313 (316): 55 Bom. 576 

(S. B.), Emperor v. Lakshtnan 

• * • Ohatji. 

(2) (1931) 1931 Cal. 190 (191) : 68 Cal. 1117, 

Superintendent and Remembrancer 
of Legal Affaire, Bengal v. Ijjatulla 
Paiker. 


(1931) 1931 Bom. 813 (319): 55 Bom. 576, 
Lakshman Ohavji Naranjiker v. 
Emperor. 

Note 3. 

(1) (1886) 10 Bom. 258 ( 262 ), Queen- Empress 

v . Mangal Teckchand. 

(2) (1925) 1925 Cal. 884 (385): 51 Cal. 980, 

Emperor v. Harendra Chandra 
Chakravarthy. 

(3) (1925) 1925 Cal. 384 (385): 51 Cal. 980, 

Emperor v. Harendra Chandra Chak- 
ravarthy. 

[See also (1932) 1932 Cal. 867 (868): 59 
Cal. 1248, Yasin Moral v. leaf Khan], 

(4) (1886) 10 Bom. 263 (271, 272), Queen- 

Empress v. Mangal Teckchand. 
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There can be one Court of Session for every sessions division though it 
may be manned by several Judges; it would be inaccurate to use the expression 
‘•Court of the Sessions Judge” or “ Court of the Additional or Assistant Sessions 
Judge”. 5 The High Court of Bombay has however held that the Sessions Judge 
and the additional and the Assistant Sessions Judges, though exercising juris- 
diction as a Sessions Court are, while exercising such jurisdiction, different 
Courts for the purpose of Ss. 473, 6 487 7 and 526® of the Code. 


4. Jurisdiction of Judges appointed under this Section. A person 

not appointed under this Section as a Sessions Judge or as an additional or 
assistant Sessions Judge, has no jurisdiction to act as such, under the Code and 
if he does so act, the acts would be void. 1 The Local Government is bound to 
appoint a Judge for every Court of Sessions. It may also appoint additional 
or assistant Sessions Judges to exercise jurisdiction in such a Court. But as 
has been seen before, there is only one Court of Sessions manned by several 
Judges. A Sessions Judge is therefore competent to make a complaint in res- 
pect of an offence committed before the Additional Sessions Judge, 2 or with- 
draw to his file an appeal made over by him to the Additional Sessions Judge. 3 

The exercise of jurisdiction by the additional and assistant Sessions 
Judge?; is however limited by several sections of the Code, e.g Ss. 193 and 409, 
infra . 4 Thus under S. 193 of the Code they can try only such “cases” as the 
Local Government may, by special or general order, direct, or as the Sessions 
Judge of the Division may, by such order, make over to them for trial. 5 Under 
S. 409 of the Code appeals can be tried only by Sessions Judges and additional 
Sessions Judges and even the latter can hear only such appeals as the Local 
Government may, by general or special ordei, diiect, or as the sessions may make 
over to them for trial. An assistant Sessions Judge lias no power to hear any 
appeals and the Sessions Judge has therefore no power to transfer an appeal 
filed in his Court to an assistant Sessions Judge for hearing. 6 


(6) (1931) 


(1H91) 
(6) (1874) 


(7) (1874) 


(1875) 
(8) (1931) 


(1) (1885) 
(1864) 


(1885) 
(2) (1981) 

(1922) 
(S) (1922) 


ia qi n«i 190 (191): 58 Cal. 1117, 

txzrrzAW *“• 

W P ‘T r - Jour. 397 (400, 

(F.n.)'. Viofrfc. 

J (For the purpose of 

Bom ' H. C. R. 9< ;101>, It'll- 

J Outabda' (For purposes of 

li Bom’.'H. C R. 1 <*>. f. mV eror 

“ - 

S' 

S"8». 288 <205 299, <*«- 

Empress v . : 56 Cal. 1 1 17. 
1981 Cal. JO® ^ - Remembrancer of 

'SiSST «— 

887: 44 All. 167. Blr- 


(4) (1920) 1920 Bom. 415 (416): 44 Bom 

877, In ro Sikhandar Khan. 

(1895) Rat. 880 (831), Queen- Empress v 
Daya Ram . 

(1900 02) 1 L. B. R. 119 (120) (Add 
tional Sessions Judge has no powe 
to call for proceedings under 8. 43 
or to refer to High Court unde 
8. 488) • 

(1885) 9 Bom. 164 (168), In re The Pet 
tion of Musa Asmal and other 
(Additional Sessions Judge cannt 
exercise powers of Sessions Judg 
under Chapter 32 of the Code) 

(5) (1920) 1920 Bom. 415 (416): 44 Bom 

877. In ro Sikkandar Khan. 

(1891) 1 Mad. L. Jour. 397 (400) (F B ] 
Queen-Empress v. Kunfan. 

(1903) 23 All. W. N. 28 (29), Empero 
v. Rnmehandra , 

(1890) Rat. 500, Queen-Empress v. Mahc 
dhu (Even an Assistant Session 
Judge, directed by Government t 
take over charge of the duties of 
Sessions Judge, during a teenporar 
vacancy in the office, has no jurii 
diction to try any case unless it wi 
made over to him) . 

(6) (1915) 28 Ind. Cas. 652 (652): 37 All 

286: 1915 All. 101, Emperor v 
Abdut Rasak. 

(1906) 28 All. 98 (94). Aik* DM r 
K atari Mol (Meaning of ‘casa’ dii 
cussed). 


s. 9. 

Notes 

3 - 4 . 
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Courts of Session. 


S. 9, 
Notes 
4-6. 


S. 10. 


A Sessions Judge can exercise jurisdiction only in his division and there- 
l ore cannot direct a stay of proceedings in a ease pending before a Magistrate 
outside his Sessions division, although the ease has arisen out of a sanction 
granted by a Magistrate within such division. 7 He can however, under S 438 
mfru, refer the proceedings of the latter to the High Court. 8 


5. Power to direct place or places of sitting.— The power to direct at 
what place or places the Court of Sessions shall hold its sitting docs not affect 
he powers of the High Court to transfer cases from one Court to another under 
6. o26 infra. Thus where the Local Government of Bombay directed by noti- 
fication that the Additional Judge at Thana shall hold his sitting at Aliba<* and 
try a particular case there, it was held by the Court of Bombay that, under S 526 
of the Code it can transfer the case from the Court of Session sitting at Alibag 
to the Court of Session at Thana. 1 In the absence of any such order by the 
Loca 1 Government the hearing or trial of a ease should be held within the area 
of the Sessions Division and not outside it. 2 The reason is that “all judicial acts 
exercised by persons whose judicial authority is limited as to locality should be 

S°%r!n" ( l0Cal ’ ty t0 Which SUCh authorit y is limited • See also notes to 


dn ™t 6 ff ? S const f uted under ot ber laws— The provisions of the Code 
do not affect any special or local law in force, or any special jurisdiction or 

power conferred, or any special form of procedure prescribed by any other law 

for the time being in force. 1 It follows that where a Court has been established 

under a special law and a Judge appointed for such Court, the Local Government 

toTffP f Jf bllsh . a .?°" rt ur ! dt ; r tbls Section and appoint a Judge therefor so as 
to affect the jurisdiction of the Court established under the special law 2 The 

»ZZ S exerc,s ? ble hy the Judge of the latter Court will be such as are con- 
-feired upon him by the Act under which he is appointed. 3 


1 O. (1) In every district outside the presidency-towns the 

District Magistrate. Local Government shall appoint a Magis- 

trate of the first class who shall be called 
the District Magistrate. 


District Magistrate. 


♦(CODE OF 1882 — S. 10.) 

.. T 10 ' 5 1 ever y District outside the Presidency-towns, 
the Local Government shall appoint a Magistrate of the 
first class, who shall be called the District Magistrate 


(7) (1903) 26 Mad. 137 (139), Shanmugam 

Ohetty v. Ponnappa Mudali. 

(8) (1903) 26 Mad. 137 (138), Shanmugam 

Ohetty v. Ponnappa Mudali. 

Note 5. 

(1) (1931) 1931 Bom. 313 (316): 55 Bom. 

576, Emperor v. Lakshman. 

<2) (1894) 17 All. 36 (37), Queen-Empress v. 

Fazl Azin (Such a hearing outside 
the Local limits is only an irregu- 
larity curable under S. 531). 

[See (1934) 1934 Pat. 643 (643), Deo- 
dhari Rai v. Emperor (Sessions 
division covering two districts — 
Appeal to Sessions Judge — His dis- 
cretion to hear appeal in any one 


of districts must be exercised in a 
judicial and reasonable manner — 
Judgment after exercising discretion 
wrongly can be set aside).] 


(1) See Section 1, ante. 

(2) (1907) 1907 Pun. L. R. 41, p. 231: 1907 

? #? G ' King-Emperor 

v. Arthur Mercer (Court appointed 

\'!} d n Re ^i® tio , n YITI of 1896). 
(1886) 10 Bom. 263 (272). Queen-Empress 

fo\ MnrtrN I* Telcchand. 

(3) (1905) 29 Bom 575 (578), Emperor t. 

Comley (Resident’s Court at Aden 
— Appointed under Act II of 1864). 
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(2) The Local Government may appoint any Magistrate of 
the first class to be an Additional District Magistrate and 
such Additional District Magistrate shall have all or any of 
the powers of a District Magistrate under this Code or under 
any other law for the time being in force, as the Local Govern- 
ment may direct. 

(3) For the purposes of Sections 192, sub-Section (1), 
407, sub-sections (2) and 528, sub-sections (2) and (3), such 
Additional District Magistrate shall be deemed to be subordi- 
nate to the District Magistrate. 


S. 10, 
Note 1. 


SYNOPSIS. 


Note No. 

LEGISLATIVE CHANGES •• .. .. 1 

“IN EVERY DISTRICT” •• •• .. 2 

DISTRICT MAGISTRATE • • ■ • . . 3 

“SHALL APPOINT A MAGISTRATE OP THE FIRST CLASS”. 4 

ADDITIONAL DISTRICT MAGISTRATE . . . . 5 

SUBORDINATION OF ADDITIONAL DISTRICT MAGISTRATE 

TO DISTRICT MAGISTRATE . . . . . . 6 

POWERS AND DUTIES OF THE DISTRICT MAGISTRATE . . 7 


Other Topics. 

Deputy Commissioner in a non-regulation Presidency Magistratc-If a District 

province. See Note 3, F.N. 1. Magrstrate. See Note 3, Pt. 2. 

1 . Legislative Changes.— 

Difference between the Code of 1882 and 1898— 

(1) Sub-S. 2 was newly added in 1898. 

Amendment of 1923 . .. . 

m The words ‘‘for a period not exceeding six months” which 

( ’ 0CC urred in sub-S. 2 after words “an Additional District 
Magistrate” were omitted. 

The words “or under any other Law for the time being in force” 
2 after the words “under this Code” were added. 

f31 Suh-S. 3 was newly added. 


(CODE OF 1872 — S. 36.) 


The Magistrate of the District. 

In every District there shall be a Magistrate of the 
tv First Class appointed by the Local Government, who shall 
Magistrate of the Dis- called the Magistrate of the District and shall exercise 
trict throughout his district all the powers of a Magistrate. 

(CODE OF 1881 — NIL) 
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District Magistrate. 


S. 10, 
Notes 
2-5. 


District ”— The words -shall appoint a Magistrate 
! •' ^ ,strict does not necessarily imply that the Magistrate so appointed 
■ all be situate in the distinct and that he may not be one with headquarters 
elsewhere. As to the meaning of the word “District” see S. 7 ante. 


u .. f\. D T 1 f tnct Magistrate. Under the Code of 1861 the words “Magis- 

of t ' le Dls j nct . were defined as meaning the Chief Officer charged with 
1 he executive administration of a District in criminal matters by whatever 

designation such officer was called. 1 Under the present Code, the Local Govern- 
ment should appoint in a district outside, the Presidency Townis a Magistrate of 
the first class who shall be called the District Magistrate. A Presidency Magis- 
trate is not a District Magistrate’ within the meaning of the Code. The 

i eason is that he is not appointed as a Magistrate in a district outside the 
r residency Town. 2 


, „ Sha11 appomt a Magistrate of the first class”.— It has been held 

by a Fu 1 Bench of the High Court of Madras that one officer can be appointed 

separately as District Magistrate for two or more Districts. 1 But no Magis- 

tratc can be appointed as District Magistrate to a nonexistent district. Thus 

u lore the Criminal District of Tanjore became, by virtue of a Government 

Notification of the year 1921, split up into the two Criminal districts of East 

olid \\ est . Tanjore, but the Government continued to appoint a District Magis- 

1 late for Tanjore , it was held that since the notification of 1921, the Criminal 

^strict of Tanjore had ceased to exist and the Magistrate appointed thereto 
could have no jurisdiction. 2 


of on 5 A ,,^. ddit / 0 °^ t I)i f t ™ t Ma ^trate.-The object of the appointment 
of an Additional District Magistrate is to relieve the District Magistrate of 

some of his duties and not to place the former on the footing of the latter 1 The 

fact therefore, that the Additional Die, riot Magistrate ™"y tve all or a ay of 

the powers of a District Magistrate does not make him a “District Magistrate” 

Ma'lstrate^ 161 * ^ ^ ° n 7 ° ne person m the District who can be the District 


The scope of the powers conferred under Sub-S. 2 is not limited to the 
ordinary powers of a District Magistrate set out in Schedule III (v) but extends 
to all powers which the District Magistrate is empowered to exercise at the date 
of a particular notification appointing an Additional District Magistrate and 


Section 10 — Note 2. 

(1) (1931) 1931 Mad. W. Notes 1064 (1066), 

Kandaswami PUJhi v. Tirunavuk- 
karasu Pillai. 

Note 3. 

(1) (See (1871) 16 Suth. W. R. 1 (9), Boron 

Dhoom v. King-Emperor (Deputy 
Commissioner in a Non-Regulation 
Province was a District Magistrate) . ] 
[See also (1866-67) 8 Bom. H. C. 18 
(19), Reg v. Bhaishankar Hariram. ] 

(2) (1897) 24 Cal. 551 (553), Hem Coomaree 

Daseec v. Queen-Empress . 

(1907) 31 Bom. 611 (623), Emperor v. 
Jeeranfi. 

(1909) 3 Ind. Cas. 885 (885): 32 Mad. 


303, Emperor v. Chota Singh. 

(1) (1931) 1931 Mad* 697 (700), Arumuga 

, , v Solagan v. Emperor . 

(2) (1931) 1931 Mad. W. N. 1064 (1065), 

rES. Pi “ 0, ' T ‘ 


( 1 ) 


( 2 ) 


Note 5. 

(1908) 1908 Pun. Re. No. 25. pp. 70, 71 
72, Crown v. Abdul Karim. 

[See however (1919) 1919 L. B. 43 (441 
x -Emperor v. Nawab Ali. 1 
(1921) 1921 Cal. 347 (348): 48 Cal. 874 
Mahendra Bhurmy v. Kino-Emoeror 
[See also (1897) 19 All. 114 ( 119 ), Bo! 
want ▼. Kisfian . 1 
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conferring on him all the powers of a District Magistrate, e.g., power to grant 
sanction under S. 197 of the Code. 3 

6. Subordination of Additional District Magistrate to District 
Magistrate. — Before the amendment of 1923 there was a difference of opinion 
as to whether an Additional District Magistrate is subordinate to the District 
Magistrate. 1 Sub-S . 3 now makes it clear that he is subordinate to the District 
Magistrate to the extent specified therein. 

7. Powers and duties of the District Magistrate. — The District 
Magistrate is primarily liable for the peace of the district. 1 He exercises 
general control over the police force 2 and is the Court of appeal from the orders 
of first class Magistrates in proceedings under Chapter VIII. 3 He is the principal 
representative of the law, for most purposes, in the eyes of the people and 
occupies a position of great power and responsibility. 4 It is also the duty of a 
District Magistrate to see that all the Magistrates in the district exercise the 
powers conferred on them not only in accordance with law but also in an equit- 
able and rational manner. 5 

11.* Whenever, in consequence of the office of a District 

Magistrate becoming vacant, any officer 
succeeds temporarily to the chief executive 
administration of the district, such officer 
shall, pending the orders of the Local 

Government, exercise all the powers and perform all the duties 
respectively conferred and imposed by this Code on the District 

Magistrate. 

*(CODE OF 1882 — S. 11.) 

11. Whenever, in consequence of the office of a Dis- 
trict Magistrate becoming vacant, any officer succeeds tem- 
porarily to the chief executive administration of the Dis- 
trict, such officer shall, pending the orders of the Local 
Government, exercise all the powers and perform all the 
duties respectively conferred and imposed by this Code on 
the District Magistrate. 


Officers temporarily suc- 
ceeding to vacancies in 
office of District Magistrate. 


Officers temporarily suc- 
ceeding to vacancies in 
office of District Magis- 
trate. 


(3) (1D23) 1923 Mad. 

- -S 

ha* the powers of a 
trate under ». l* 

Practitioners Act) . i 

O) ,1908) 10 V^ 

<iBo7) 

<1> (1914) 1914 AM '” 0 ’: 88 M ' U7 ’ 
(1914) MW'. «18 P (M9>: 37 Mad. 123 


(1912) 

(1900) 

(1906) 

(1907) 

(1874) 

(1904) 

(2) (1906) 

(3) (1914) 

(4) (1906) 

(5) (1899) 


(F.B.), Mare Qowd ▼. Emperor. 
13 Cri. L. Jour. 693: 39 Cal. 958, 
Clarke v. Brajendra. 

10 Cal. W. ». 82 (94), Gopinaih 
Faryah y. Emperor. 

10 Cal. W. N. 322 (328), Vmeth 
Chandra Gupta y. Emperor. 

34 Cal. 1 (2), Ndbu 8 ardor y. 
Emperor. 

22 Suth. W. R. 37 (37), Ra 

fiarain Boobodhee. 

31 Cal. 850 (854), Surya Santa y. 
Emperor. 

10 Cal. W. N. 322 (328), Ernes h 
Chandra Gupta ▼. Emperor. 

1914 All. 158 (160): 80 An. 147, 
Shaqra r. Emperor. 

10 Cal. W. N. 82 (92), Gopinaih 
P ary ah y. Em 
29 Had 
Ckinna 


▼. Emperor. 

. 128 (148), Em pe r or v. 
Saliappa (Per Moore, J . ) 


s. 10, 

Notes 

5—7. 


S. 11 
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District Magistrate . 

SYNOPSIS. 


S. 11, 
Notes 
1 — 2 . 


SCOPE OF THE SECTION 
POWERS AND DUTIES OF 
VA C ANOY 


■ • 


OFFICER SUCCEEDING TO A 


Note No. 

1 


• • 


Other Topics. 

Reversion whether affects jurisdiction. Roe Note 2, Pt. 2. 

1 ■ Scope of the section— Tliis section applies only : 

1 . Where the office of the District Magistrate becomes vacant and 

2. Where any officer succeeds temporarily to the chief executive ad- 

ministration of the District. 

disabled i e t an ^ 0t b ! ^ id t0 b f “ vacant ” wh ere the officer is temporarily 

an Officer t T WOrk ancl is absent 011 easual leaved Nor can 

tL°3?*h b ®. Sa,d . t0 ^eceed . temporarily ; ” to the chief executive administra- 

Distriet Mnfkt 'f he haS \ by order ’ been appointed to officiate as the 

District Magistrate. Consequently an officer who assumes charge of the cur- 

Ei^ra?e ° f ° ffiCe th ® absence on casual leave of the District 

Maristrnt!’ Th 0t i? Xei ' C1Se 3 1 the powers or Perform aR the duties of a District 

act", od ? US i f transfer a ease from on e Magistrate to another* or 
act under section 437. 4 

2 . Powers and duties of officer succeeding- to a vacancy— The officer 
succeeding temporarily to the chief executive administration of the District has 
all the powers and should perform all the duties of a District Magistrate 1 

M n ™i W i here 3 MaglStrate 0f tbe first elass while officiating for the District 
Magistiate commences a trial and during its pendency reverts as Magistrate of 

the fiist class he has jurisdiction to continue the trial provided that he as a 
Magistrate of the first class, could have held the trial. 2 ’ 


Powers of officers tem- 
porarily succeeding to va- 
cancies in office of Magis- 
trate of District. 


(CODE OF 1872— S. 55.) 

53. When, in consequence of the office of a Magis- 
trate of the District becoming vacant, any officer succeeds 
temporarily to the chief executive administration of the 
district in criminal matters, such officer shall, pending the- 
orders of the Local Government, exercise all the ordinary 

powers, and perform all the duties, of the Magistrate of 
the District. 


(CODE OF 1861— Nil.) 


v. 


Section 11 — Note 1 . 

(1) (1921) 1921 Oudh 162 (162) 

. . Cas. 266, Emperor v. 

Singh. 

(2) (1921) 1921 Oudh 162 (163) 

Cas. 265, Emperor 
Singh . 

(3) (1921) 1921 Oudh 162 (163) 

Cas. 255, Emperor v 
Singh. 

(4) (1885) 11 Cal. 236 (237), Ramanund v. 

Koylaeh . 


24 Oudh 
Achhaibar 

24 Oudh 
Achhatbar 

24 Oudh 
Achftaibar 


Note 2 . 


U) 


( 2 ) 


(1919) 49 I nil . Cas. 161 (163): 1919 Mad. 
24: 42 Mad. 69, Kandaeami r. Em- 
peror (Acting District Magistrate has 
powers to sanction prosecution 
under Rules framed under the De- 
fence of India Act, 1915). 

(1906) 3 All L J. 825 (827), Syed Saj- 
jad Husain. 7 



Subordinate Magistrates. 


121 


Subordinate Magistrates. 


12.* (1) The Local Government may appoint as many 

persons as it thinks fit, besides the District 
Magistrate, to be Magistrates of the first, 
second or third class in any district outside the presidency- 
towns; and the Local Government or the District Magistrate, 
subject to the control of the Local Government, may. from time 
to time, define local areas within which such persons may 
exercise all or any of the powers with which they may respec- 
tivelv be invested under this Code. 

w 

(2) Except as otherwise provided 

diction. UmitSOfthelriUrlS by such definition, the jurisdiction and 

powers of such persons shall extend 
throughout such district. 

SYNOPSIS. 


LEGISLATIVE CHANGES 

DURATION OF APPOINTMENT OF MAGISTRATES 
CANTONMENT MAGISTRATES 
“LOCAL AREA” 

EXTENT OF JURISDICTION OF MAGISTRATES 
JURISDICTION OF MAGISTRATES OUTSIDE DISTRICT 
TRANSFER OF MAGISTRATE— EFFECT OF 


Note No. 

1 

0 
+*• 

3 

4 

5 

r> 

1 


Other Topics. 

Order of appointment if retrospective. See Reversion to for, nor post. See Not,. 7, 
Note 2, F.N. 2. F.N. i. 

1 Legislative changes. — S. 23 of the Code <>( ISlil empowered the Local 
Government to appoint Magistrates of the first and second class only. 

Para 1 of S 37 of the Code of 1872 corresponding to the first half of stil>- 
S. 1 of this section provided for the appointment of third class Magistrates 

also. „ . . . 

The second clause of Sub-S. 1 and Sub-S. 2 of tins section were newly 
introduced into S. 12 of the Code of 1882. 


♦ (CODE OF 1882— S. 12.) 

. .r, .....v iiimiiint as maiiv persons iis it think* (it, besides the 

12. Tho Local Govt-nun M l 1|>fi}ltrnte( to be Magistrates of tin* first, second, or 

ti^l class in anv District outside tho Presidencytowns ; and 

0 v . vf o rriatmtea tho Local Government, or tho District Magistrate subject to 

Subordinate Magistrat . c0 ntro\ of the Local Government, may, from time to tune. 

, ( .fj I1( . local areas within which such persons may exercise all 
. . , .. ... , nnv i cm i actively he invested under this Code, 
or any of tho powers w.th wh.e , . ^ ^ otherwig0 proTldod , )y ,„ch definition, tho 

Local limits of their juri ,dietion and power, of such persons shall extend through- 
jurisdiction. out such District. 

Or. P. C.— 16 


S 12. 
Note 1 
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Subordinate Magistrates. 


S. 12, 
Notes 
1 — 4. 


of 188‘’ I '^ Cle haS been n ° change in the seetion s ' nce the enactment of the Code 

j , . , 2 ' Duratlon of a PPomtment of Magistrates.— It has been held by the 
Judicial Commissioner s Court of Nagpur that the practice of appointing Magis- 
trates for a term of years is wrong and that where a Magistrate is appointed for 

powers of the Govern- 
ment and that Ins jurisdiction to try cases extends even after the expiry of the 

penod in the absence of an order cancelling his appointment. 1 Compare with 
Sub-S. 2 of S. 14. 


See also the undermentioned cases. 2 


3. Cantonment Magistrates— S. 7 of the Cantonments Act (XIII of 
1889) provides that the Cantonment Magistrate shall be a Magistrate appointed 
by the Local Government under this section. Therefore convictions by Canton- 
ment Magistrates of offences punishable under Cantonment rules are appealable 
m the same manner as convictions by other Magistrates of the same Class. 1 

4. Local Area. The words “Local Area” in this section appear to con- 
template some area within a district. 1 See also Note 3 to S. 14, infra. 


(CODE OF 1872— S. 37, Para 1 and S. 49.) 

Subordinate Magistrates. 

3/. The Local Government may appoint as many other 
Subordinate Magistrates. persons, besides the Magistrate of the district, as it thinks 

fit, to be Magistrates of the first, second or third class in the 
District. 


49. The Magistrate of the District, under the general or special orders of the Local 

Government, may authorize any Magistrate subordinate to him 
to entertain complaints arising within certain local limits, 
and may from time to time vary such orders; Provided that 
no such Magistrate shall be authorized to entertain any com- 
plaint of any offence which he is not competent to try or to 
commit for trial. 


Local Government may 
authorize Magistrate of 
District to distribute busi- 
ness by localities. 


Local Government may 
invest any person with 

powers of Magistrate or 

Subordinate Magistrate. 


(Code of 1861— S. 23.) 

23. The Local Government may invest any person 
with the powers of a Magistrate or of a Subordinate Magis- 
trate of the first or second class, as described in the last pre- 
ceding Section, with a view to the exercise, by such person, 

of such powers under this Act or under any special or local 
law. 


Section 12 — Note 2. 

(1) (1930) 1930 Nag. 96 (97), Tukaram v. 

Dag da. 

<2) (1923) 1923 Mad. 698 (599, 600), Kottir 

thoti Harried Hazi v. Emperor 
(Powers of a Magistrate terminate 
on his retirement from service and 
is therefore incompetent to be 
appointed a special Magistrate under 
S. 4 (2) (6) of the Malabar 

Restoration Ordinance) . 

(1914) 1914 All. 410 (410): 36 All. 513, 
NathimaU v. Emperor (Magistrate 
appointed Chairman of Municipal 
Board . He is divested of his juris- 


diction as a Magistrate) . 

(1887) Rat. 322 (322), Empress v. Rama 
(A Mamlatdar invested by name with 
2nd Class powers in a district retains 
thepn though he ceases to be a 
Mamlatdar) . 

Note 3. 

(1) (1897) 1897 Pun. Re. 1 (2), Emperor 

v. Maxda Baksh. 

Note 4. 

(1) (1901) 1901 Pun. Re. 24, p. 59, 62, 

Lakshmi Chand v. Emperor. 
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5. Extent of jurisdiction, of Magistrates. — A Magistrate who has been 
appointed, under this section, to a district has jurisdiction throughout the dis- 
trict unless the area of his jurisdiction has been defined or curtailed under the 
latter part of Sub-S. 1 of this section. 1 If the jurisdiction of a Magistrate is so 
defined to a local area or a sub-Division, he cannot take cognisance of a case out- 
side such local area or sub-division. 2 

6. Jurisdiction of a Magistrate outside the District.— The Legislature 
does not contemplate the exercise of jurisdiction by any Magistrate outside the 
limits of an area called a district in which he might be appointed by the Local 

Government. 1 


7. Transfer of Magistrates — Effect of. — It has been already seen in 
Note 5, ante, that the jurisdiction of a Magistrate extends to the whole of a dis- 
trict Therefore, where sl Ms^istr&te is transferred from one loc&l sre& to 
another within the same district he does not thereby cease to have jurisdiction in 
the former area. 1 The Magistrate has the same Magisterial powers, though his 
judicial designation and his local jurisdiction may be changed. But when a 
Magistrate is transferred from one district to another and he hands over charge 
to his successor, he has no jurisdiction thereafter in the former area and a judg- 
ment pronounced by him after handing over charge is bad in law * 


1 3 .* ( 1 ) The Local Government may place any Magistrate 

of the first or second class in charge of a 

Power to put Magistrate su b-division, and relieve him of the charge 

in charge of sub division. . e 

as occasion requires. 


S. 12, 
Notes 
5—7. 


S. 13. 


♦ (CODE OF 1882— S. 13.) 

13. The Local Government may place any Magistrate 
Power to put Magistrate of the f irs t 0 r second class in charge of a Sub-division, and 
a charge of Sub-diviflion. relie ve him of the charge as occasion requires. 

Such Magistrates shall be called Sub-divisiona! Magistrates. 


<1) (1932) 

(1906) 

(1902) 

(1901) 

(1881) 

(1038) 

(1880) 

(1925) 

(1921) 


(1920) 
<2) (1921) 


1012 CaL^Ie! ' ( 864 ) : 59 Cal. 1484, 
Galnm Rahaman Khan v. Kali Rada 

n. Jour. 223 (227), Ram 
Kiahore Roy v. DwarkanathSen. 

?9 Cal »»» < 891 >- Sarat ° 

6 8 r • (689), Ra, 
R»t' Um i77 < ’ 1 '< lM)f TmpreM »• Jam- 

ioal'l-ah. 143 (144), Ohulam Hua- 
sain v. Sajawal Shah. 

STc.* from 4 the «. of that Court 

SmopS? im < 866 >- ”° m Bara ‘ 

mf Ali. 123 (124). 

La l v. Lama. 


Note 6. 

(1) (1885) 0 Bom. 40 (45), In re Shaikh 

Fakruddin. 

(1921) 1921 AH. 61 (62), Nahar Singh v. 
Emperor. 

(1884) 1884 Pun. Re. Or. 15, p. 20 (20, 
21), Bisheswar Nath v. Empress. 

Note 7. 

(1) (1898) 22 Mad. 47 (48), Queen-Empress 

v,.Sri Ahobttamatam Jeer. 

(1920) 1920 All. 177 (179): 42 AH. 649, 
Choli v. Khecheru. 

(1912) 13 Cri. L. Jour. 203 (204), Mithani 
v. Emperor. 

(1906) 4 Cri. L. Jour. 140 (142), Empe- 
ror v. Sajjad Jltusain (let Class 
Magistrate acting as District Magis- 
trate commenced trisl and daring 
trial reverted as Joint Magistrate. 
He has Jurisdiction to conclude trial). 
(But see (1904) 1 All. L. J. 815 (816), 
Chunnl Lai v. Harbans Rai (Not 
followed in 4 Cri. L. Jour. 140).) 
/o\ (1932) 1932 All. 582 (582), Ram Ratan ▼. 

Emperor. 

fl881) 3 All. 568 (565, 566), Empress ▼. 

Anand Samp. 

(1897) 19 All. 114 (117), BaltcarU T. 
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Magistrates in Charge of Sub-Division. 


S. 13, 

Note 1. 


(2) Such Magistrates shall be called Sub-divisionaL 
Magistrates. 


Delegation of powers to 
District Magistrate. 


(3) The Local Government may 
delegate its powers under this section to 
the District Magistrate. 

SYNOPSIS . 


LEGISLATIVE CHANGES 
POWERS OF SUB-DIVISIONAL MAGISTRATES 
1 . Legislative Changes. — 

Difference between the Codes of 1861 and 1872: 


Note No. 
1 


• • 


I. Under S. 23-D of the Code of 1872 corresponding to this section 

the Local Government alone had the power to appoint any 
Magistrate to the charge of a division of a district. 1 But 
under S. 40 of the Code of 1872 the Local Government could' 
delegate its powers to the Magistrate of a District. 

II. Under the Code of 1861, any Magistrate could be appointed to 

the charge of a sub-division ; while under S. 40 of the Code of 

1872 only, a Magistrate of the first or second class could be 
so appointed. 

Difference between the Codes of 1872 and 1882. 


The words “and shall exercise the powers conferred on him under this 
Act or under any law for the time being in force subject to the control of the 
Magistrate of the district ” occurring at the end of Sub-S. 2 of S. 40 of the-' 
Code of 1872 were omitted in S. 13 of the Code of 1872. 

There has been no alteration since. 1882. 


Delegation of powers to 
District Magistrate. 



The Local Government may delegate its 
this section to the District Magistrate. 


power under 


(CODE OF 1872,— S. 40.) 

Local Government may 40. The Local Government may place any Magis- 

pnt Magistrate in charge trate of the first or second class in charge of a division of 
of division. a district. 

Such Magistrate shall be called a Magistrate of a Division of a District and shall 
exercise the powers conferred on him under this Act, or under any law for the time being 
in force, subject to the control of the Magistrate of the District. 

Delegation of power to .. The Lo “ al Government may, if it thinks fit, delegate 

Magistrate of District . power3 under thls section to the Magistrate of the Dia- 

tnct. 


(CODE OF 1861— Nil.) 


Kiehen . 

(1924) 1924 Cal. 192 (193), Jagat Bandhti 
Sha v. Jagat Bandu Saha. 

(1924) 1924 Cal. 55 (55): 50 Cal. 664, 
Baishnab Charan v. Amin Ali. 
(1902) 15 C. P. L. R. 15 (16), Emperor 
v. Dhondu. 


[See (1913) 14 Cri. L. Jour. 239 (240), 
Hira v. Emperor. ] 

Section IS — Note 1. 

(1) (1871) 16 Suth. W. R. Cr. 79 (80)„ 

MacDonald v. Mr. Riddell. 




Special Magistrates. 


1 25 


2. Powers of Sub -Divisional Magistrates. — It has been already 
mentioned in Note 5 to S. 12, ante that the jurisdiction and powers of a Magis- 
trate extend throughout the district unless it has been defined. Therefore, 
where a Magistrate of the first or second class is placed in charge of a sub-divi- 
sion, he acquires certain additional powers in the area of the sub-division, but 
the appointment does not deprive him of his powers as a Magistrate in the area 
outside the sub-division. 1 Thus, where a Magistrate of the first class having 
jurisdiction throughout a district is placed in charge of a sub-division, he is 
competent to Nsue a warrant under S. 5 of the Gambling Act (1867) to search 
a house situate in the same district, but outside the area of his sub-division. 2 


Special Magistrates. 


1 4 * (lj The Local Government may c onfer upo n any 

person all or any of tlie powers conferred 
or conferrable by or under this Code on a 
Magistrate of the first, second or third class in respect to 
particular cases or to a particular class or particular classes of 
cases, or in regard to cases generally in any local area outside 
the presidency-towns. 

(2) Such Magistrates shall be called Special Magistrates, 
and shall be appointed for such term as the Local Government 
may by general or special order direct. 

(3) The Local Government may delegate, with such limita- 
tions as it thinks fit,, to any officer under its control the powers 

conferred by sub-section (3 ) • 

( 4 ) No powers shall be conferred under this section on 
any police officer below the grade of Assistant District Superin- 
tendent and no powers shall be conferred on a police officer 
except so far as may be necessary for p rrsmmft . the pp agfi, 
preventing crime, and detecting, apprehending, and detaining 
offenders in order to their being brought before a Magistrate, 
and for the performance by the officer of any other duties 
imposed n'pon h i in by any law for tbe time being in force. 

*(CODE OF 1882— S. 14.) 

. „» confer upon nnv person nil or any of the powers 

14. The Locnl t,oV,M ""conferred or conferrable by or under this Code on a Magis- 
trate of the lirHt, second oi third class, in respect to parti- 

'|. ir or to a particular class or particular classes of 

in any local area outside the Presidency-towns. 


Special Magistrates. 


Lr 716 (716) : *4 
<1) (1912) 18 Crl- \*° VT s ingl> v. Bmperor- 

All. 507, soou Jlamtthtcar 

n020) IKStfJ. JV' !«' on. ««« 

(1R02-1806) 1 U. B. • ( Sub-Divisional 

Laban 11 in 


Mnciatrate* can record confeuion of 
accuaed — Thonch he in beyond the 
limit* of his Kub-diviaion) . 

Hint see (1S71) 6 Mad. H. C. App. xlIII 
(xliv) . 1 

(1912) 13 Crl. L. Jour. 716 (716): 34 

AH 597, Abbu Singh ▼ . Emperor. 


S. 13, 

Note 2. 


S. 14. 



S. 14. 
Note 1. 
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Special Magistrates. 


SYNOPSIS. 

LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
“LOCAL AREA” 

‘ ‘ CASE •’ MEANING OF 

trTa 0 /^ 1 ^ 1 t ° try-power TO COMMIT 

trial bi police officer 
appeal 


• • 


Note No. 
I 


• • 




Note 0, Pt. 6. 


Powers conferred on Police officers. See 

1. Legislative Changes. — 

There was no section in the Code of 1861 corresponding to this 
Difference between Codes of 1872 and 1882— 

The words “in any local area outside the presidency towns” occurring 

b f eUd °i S - b ' S ' 1 ° £ S - 14 of the Code of 18 82 were substituted 

trict? «i7h°- rd f t m a w Part oi a distriet - or ^ any one or more dis- 
Code ’of l872 t0 * L ° Cal ° OTernment ” occurring in S. 42 of the 

Difference between We Codes of 1882 and 1898— 

T ment r ^ ^ ^ appoimed for such term as the Local Govern- 
ment may by general or special order direct” at the end of sub-S. 2 

of this section were newly added in the Code of 1898. 

Amendment after 1898— 

T1 P«ZS <Vith - the pre ™ us sanction of the Governor-General in 

£ n , 0 + ceur ™8- at the beginning of sub-S . 3 were omitted by 
the Devolution Act XXXVIII of 1920. 


ment mTf ZZ r “5 ** - Council, the Local Govern- 

grade Bection on any Police-officer below the 

Sr as m« h ! t Superintendent, and no powers shall be so conferred except so 

hcndi™ anA A f • . ssai - v f ° l P reservin & the P ea ce, preventing crime, and detecting appre- 
Jl ld £ g and detaimn f offenders in order to their being brought before a Marinate and 

Z «me P betgTforce. ^ ° ffiCer ° f “ 7 ° th6r duties im P 08ed u P on *Y “7 law for 


(CODE OF 1872— S. 42.) 

42. The Local Government may confer upon any person all or any of the powers 

nr.'. , „ ° f a Magi8trate of the fir8t > second or third class, in respect 

Special Magistrates. to particular offences, or to a particular class or particular 

__ a ^ 0 .. . . . . classes of offences, or in regard to offences generally, in any 

part of a district, or in any one or more districts, subject to such Local Government. 

Such Magistrates shall be called “Special Magistrates” 


(CODE OF 1861— NIL) 
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2. Scope of the section. — The connotation of a special Magistrate 
appointed under this section is that he should have (to) specified powers con- 
fcrrable by the Local Government on a Magistrate, (b) a local area within which 
to exercise those powers, and (c) jurisdiction to try particular cases or a parti- 
cular class of cases generally. 1 


3. “Local Area’'. — The term ‘local area’ in S. 12 ante appears to con- 
template some area within a district. See also Ss. 40, 182 and 531 where the 
same words are used. But in this section the term is wide enough to permit the 
inclusion of a whole province (except the presidency towns) within the juris- 
diction of a special Magistrate. 1 Thus, where the Government of the Punjab 
appointed a special Magistrate under this section with all the powers of a Magis- 
trate of the first class in regard to cases generally throughout the Punjab, it 
was held that the appointment was not ultra vires , inasmuch as the words ‘local 
area’ could be extended to cover the whole province. 2 They cannot be inter- 
preted as including areas outside- the province. The reason is that the Local 
Government cannot give powers beyond its own local limits and that the neces- 
sary limitation, though unexpressed must be read into the section. 3 


It is incumbent upon a Local Government conferring powers under this 
section to define the local area within which the special Magistrate is to exercise 
the powers. 4 As to the legality of a trial by a special Magistrate where the 
order of appointment does not mention the local area, see the cases cited in foot 

note 4 below . 


4 ‘Case’ Meaning of. — The word ‘case’ in this section does not 

necessarily mean a single charge ; it comprises all charges or classes of charges. 1 
Thus, where the Government appointed a special Magistrate under this section 
“to try the case relating to the prosecution of Mr.C.” it was held that the Magis- 
trate was empowered to try all the charges that may be laid against that person 

in that prosecution. 2 

5 Appointment to try— Power to commit.—' The power to ‘try a case ’ 
would necessarily include the power to take cognisance. Therefore where a 
Magistrate is appointed under this section to try a case, he can commit the accused 

for trial before a Court of Session. 

6 Trial bv Police Officer.— Sub-S. 4 expressly prohibits a Police 
Officer from being invested with powers to try cases. Where a District Superin- 


Section 14 -T N 2 t 4 Cr. p. 59 (73). 

(1) (1901) V’W- 

T> NOt< \£ 24 P- 59 (62, 64, 
(1) (1901) Chand ^ 

peror. /it»7): 1918 P. R- 

(WIS) !»« v Vmp.ror (Follow- 
ing' 1901 PU" 9 1918 P- B. 

,2) (m8) e TT 69 

(3) (1901) W<U ^g np ircr) P.r Ctark 

D o a n, 59 (62, 69 f 

(4 , (1.01, 1.01 Pn- 

a“t n o j ^ d Eob ^* on * 


Harris. J.T., that whole province is 
implied — Per Chatterjee, J. — Noti- 
fication is defective, but irregularity 
is covered by S. 531 — Per Reid and 
Mande, JJ., that the proceedings of 
Magistrate are nidi and void) . 

Note 4. 

( 1 ) (1927) 1927 Bom. 601 (503, 608), Jehangir 

Ardeshir Oama v. Emperor. 

(1931) 1931 Bom. 517 (519), K. R. Bhat 
v. Emperor ('Case' includes all of- 
fences which come to light during 
investigation) . 

,o\ (1927) 1927 Bom. 501 (503, 508), Jehangir 

Ardeehir Oama v. Emperor. 

Note 6. 

m (1931) l® 81 Bom. 517 (518, 520), K. R. 

' ' Bhat t. Emperor. 


S. 14. 
Notes 
2 — 6 . 



S. 14, 
Notes 
6 — 7. 


S. 15. 
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Bench of Magistrates. 


Benches of Magistrates 


lendent of Police in charge of the Police of a District who was appointed a 
• pccial Magistrate tried a ease, it was held that the trial was illegal . 1 

] 7 ' Appeal— An appeal from an order of a special Magistrate appoint- 

. 111 lils sectlon for a whole province, lies to the Sessions Judge within the 

10 . Jlm ' ts , of whose jurisdiction the special Magistrate holds his Court in dis- 
posing of the case . 1 

1 S*. (1) The Local Government may direct any two or 

more Magistrates in any place outside the 
presidency-towns to sit together as a 
Bench, and may by order invest such Bench with any of the 
powers conferred or conferrable by or under this Code on a 
Magistrate of the first, second or third class, and direct it to 
exercise such powers in such cases, or such classes of cases only, 
and within such local limits, as the Local Government thinks fit. 

(2) Except as otherwise provided by any order under 

this section, every such Bench shall have 

Benches in atsence of spe y po wers conferred by this Code on a 

clai direction. Magistrate of the highest class to which 

... . an y orie °f its members, who is present 

taking part m the proceedings as a member of the Bench, 

belongs, and as far as practicable shall, for the purposes of this 

Code, be deemed to be a Magistrat e of such class. 

*(CODE OF 1882— S. 15.) 

15. The Local Government may direct any two or more Magistrates in any place 

t> i - __ . , outside the Presidency-towns to sit together as a Bench and 

Benches of Magistrates. may by order invest such Bench with any of the powers con- 

of a , ferred °5. inferrable by or under this Code on a Magistrate 

JJlZ 7 ’ SG 1 ° r th f d and dlfect U 10 exerdse 8uch Powers in such cases, such 

classes of cases only, and within such local limits, as the Local Government thinks fit. 

Except as otherwise provided by any order under this section, every such Bench shall 

have the powers conferred by this Code on a Magistrate of the 
highest class to which any one of its members who is present 
taking part in the proceedings as a member of the Bench be- 
longs, and as far as practicable shall, for the purposes of this 
Code, be deemed to be a Magistrate of such class * 


Powers exercisable by 
Bench in absence of special 

direction. 


Power to invest Magis- 
trates sitting as a Bench 
with certain powers. 


ODE OP 1872 — Ss. 50 and 51.) 

Magistrates* Benches. 

50. The Local Government may direct any two or 
more Magistrates to sit together as a Bench, and may invest 
such Bench with the powers of a Magistrate of the first, 
second or third class, and direct it to try such cases, or such 
classes of cases, only, andi within such limits, as it thinks fit. 


• Note 6. 

(1) (1892-1896) 1 Upp. B^r. Rul., p. 10 (10), 

Empress v. TuTcaung. 


Note 7. 

(1) (1918) 1918 Lab. 196 (197): 1918 P. R 

7, Hiraldl ▼. , Emperor. 
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SYNOPSIS. 

LEGISLATIVE CHANGES 
SCOPE AND OBJECT OF THE SECTION 
POWERS OF BENCHES 
‘CLASSES OF CASES TO BE TRIED’ 

LOCAL LIMITS 

CHANGE IN CONSTITUTION OF BENCHES 
DECISION 

JUDGMENTS OF BENCHES 

APPEALS FROM DECISION OF BENCHES 

REVISION 


EFFECT ON 


• • 


Note No. 
1 
2 

3 

4 

5 


6 

7 

8 
9 


Case partly heard by one Bench— Decision 

by another, whether regular. See S. 
350-A. 

Difference of opinion among the members of 
a bench. See 8. 16, Note 4. 

Interest of one member in the case See 
S. 566. 


Other Topics. 

Absence of some members of the Bench, 
effect of — See Note 3, Pt. 5. 

A member of the Bench cannot act indepen- 
dently. See Note 3, Pt. 4. 

Bench not constituted according to rules— 

Effect. See S. 16, Note 3, F.N. 4. 

Bench with Summary Powers trying ordi- 
narily. See S. 16, Note 2, Pt. 2. 

1 . Legislative changes.— 

There was no seel ion in the Code of 1861 corresponding to this ocction 
and sub-Ss. 1 and 2 correspond respectively to Ss. 50 and 51 of the Code of 

1872. 

Difference betw<en Hu. ('odes of 1872 find 1882— 

(1) The words “direct it to try such cases or such classes of cases” 
in S. 50 of the Code of 1872 have been substituted by the 
words “direct it 1o exercise such powers in such cases or 
classes ol* cases, “in sub-S. (1 ) of 8. 15 of the Code of 1882. 
Under the Code of 1872 it was held that the word ‘try’ showed 
that it referred only to trials for offences and not to miscel- 
laneous matters such as those coming within S. 530 (Corres- 
ponding to 8. 145 of this Code). 1 In view of the change in 
1 h ( . word of the section the above mentioned ruling ig no 

longer law. 

(i} Tju . worf | s “and as far as possible shall for the purposes of this 
~ Code be deemed to be a Magistrate of such Class” were added 
al lhc c .„d of sub- S. (2) in the Code of 1882. 

51 in the absence of any special direction as to the 
powers of any such Bench, it shall have the powers of a 
Magistrate of the highest class to which any one of its mem- 
bers belongs, and who is present taking part in the proceed- 
ings. 

(CODE OF 1861— NIL) 


Powers exercisable h ? 
such Bench in absence of 

special directions. 


(1) ( 1878 ) 3 Cal. 7»4 (7 
Cr . P. C.— 17 


Ibrahim. 


S. 15, 
Note 1. 
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Bench of Magistrates. 


S. 15, 
Notes 
2 — 3. 


2. Scope and object of the Section.— This section empowers the Local 
Lo\ ern ment to direct that two or more Magistrates should “sit together” as a 
Bench and to confer on such Bench the powers to be exercised by it. The next 
section provides inter alia for the making of rules for the guidance of Magis- 
trates’ Benches in regard to the constitution of Benches for conducting trials 
Reading the two sections together, it is clear that under this section the power 
of I lie (Government is to create a panel of Magistrates in each place out of whom 
the Benches under the next section are to be constituted. When a number of 
Magistrates in a place are directed under this section to “sit together’’ as a 
Bench it does not mean that all of them should sit together in Session and that 
only when they do so they can exercise the powers conferred on the Bench 
under this section. The powers can be exercised by any Bench that is constituted 
under the next section out of the Magistrates directed to “sit together” as a 
Bench under this section. 1 The object of constituting a Bench of Magistrates 
is that the Magistrates composing the Bench should individually and collectively 
give their attention and apply their minds to the hearing of the evidence and 
the determination of the points at issue and arrive at an independent judgment 
in regard to the merits of the case. 2 Where in a itrial before a Bench of two 
Magistrates, one of them recorded the evidence, while the other was 
attending to some other case and a joint judgment was delivered with the 
signatures of both, it was held that such a procedure defeated the very object 
with which a Bench is constituted and the judgment was set aside. 8 

3. Powers of Benches. — Under this section it is open to the local 
Government to invest a Bench composed of Magistrate of a lower class with all 
the ordinary powers conferred on a Magistrate of a higher class, and also, if it 
thinks fit, to invest such Bench with the additional powers conferrable on a 
Magistrate of such higher class. That is to say, a Bench composed of Magis- 
trates having third class magisterial powers may be invested with the ordinary 
or additional powers of a second class Magistrate. 1 

The phrase “any powers” refers to the power of any particular class of 
Magistrates either conferred or conferrable and does not mean any one of the 
powers conferred without the other. Thus it is not competent to the Local 
Government to invest a Bench of Magistrates -with the incidental or ordinary 
powers of a second class Magistrate without having powers to try second class 
cases or to invest a B.ench with the additional powers of a second class Magis- 
trate without having other powers conferred by the Code on a second class 
Magistrate. 2 Where a notification of a Local Government issued under this 
section purported to invest a Bench of Magistrates, individuals of which had 
third class powers, with the ordinary powers of a second class Magistrate, but 
did not expressly invest the Bench with jurisdiction to try offences cognisable 
by a Magistrate of the second class, 1 it was held that the Court could supply the 
omission in the notification and that the Bench must be taken to have been vested 
with powers to try offences triable by second class Magistrates. 8 




Note 2. 

1) (1934) 1934 Bom. 176 (177, 178). 

2) (1922) 1922 Oudh 21 (22): 25 Oudh Cas. 

182, Sultan v. Shamsher. 

(3) (1922) 1922 Oudh 21 (22): 25 Oudh Cas. 

182, Sultan v. Shamsher (Order of 
acquittal set aside and case directed 
to be retried). 


, Note 3. 

(1) (1928) 1928 Sind 1 (5): 22 Sind L. R. 

157 (F. B.), Emperor v. Noor Ma- 
homed. 

(2) (1928) 1928 Sind 1 (5, 8): 22 Sind L. R. 

}57 (F. B.) t Emperor ▼. Noor 
Mahomed. 

(3) (1928) 1928 Sind 1 (7, 9): 22 Sind L. 
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A Magistrate who is a member of a Bench cannot act independently 
“unless he is so authorised. For instance, he cannot by himself record a state- 
ment under S . 164 infra. 4 

Where a Bench of two Magistrates invested with first class powers, but 
neither of whom individually had such powers, began the hearing of a case 
triable by a Magistrate of the first class and at an adjourned hearing only one 
of them was present, it was held that he was not competent to try the case 

alone. 5 

4. ‘Classes of cases to be tried’. — See notes to S. 16 infra. 

5. Local limits. — The limits of the jurisdiction of the Benches are to 
be determined by the order of the Local Government made under this section; 
and the District Magistrate cannot under S. 16, infra make rules fixing the 
territorial jurisdiction of Benches of Magistrates. 1 

6. Changes in constitution of Benches — Effect on decision. — See notes 
to S. 350- A infm. 

7. Judgments of Benches. — See notes to S. 367 infra. 

8. Appeals from decision of Benches. — See notes to S. 407 infra. 

9. Revision. — See notes to S. 435 infra. 


10 .* The Local Government may, or, subject to the 

control of the Local Government, the 

guWraceofBenches 168 f ° r District Magistrate may, from time to 

time, make rules consistent with this Code 

for the gu i dance of Magistrates’ Benches in any district res- 
pecting the following subjects: — 

(a) the classes of cases to be tried ; 

(b) the times and places of sitting; 

(c) the constitution of the Bench for conducting trials; 

(d) the mode of settling differences of opinion whic 

may arise between the Magistrates in session. 

♦ (CODE OF 1882 — S. 16.) 

16. The Local Government may, or, subject to the 

Power to frame rules for control of the Local Government, the District Magistrate may, 
iroldan™ of Benenes from time to time, make rules consistent with this Code for 

* the guidance of Magistrates ’ Benches in any District respect- 

• .. • .. * %. • 1 - . 


Ing the following subjects: 

(o) the classes of cases to be tried; 

(M the times and places of sitting; 

the constitution of the Bench f or conducbng trial, ; 

(d) the mode of settling differences of opinion which may arise between the 

Magistrates in session. 


n 1ST (F. B.). Emperor y. Noor 
UahZLdl Arfon and De Sanaa. A. 

(4) (1002) 20 Sib d 4«V6). Emperor v. 

(5) (1878) B- 848 (849) * In th * 


matter of Baroda Proaunno. 

Koto 8. 

(1) (1874) 21 Suth. W. R. 45 (48), Quean ▼ 

Duarokanoth MvQick. 


S. 15, 

Notes 

3-9. 


S. 16. 


S. 16, 
Notes 
1 — 2 . 
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Bench of Magistrates. 

SYNOPSIS. 


LEGISLATIVE CHANGES 
CLASSES OF CASES TO BE TRIED 
CONSTITUTION OF BENCHES 
DIFFERENCE OF OPINION 


Note No. 

• • • • 


• • 



Other Topics. 

Powers to constitute a Bench is different See Note 3, Pt. 3. 

from the powers which it exercises. 

1 . Legislative Changes. — 


There was no section in the Code of 1361 corresponding to this section 
Jt corresponds to Ss. 52 and 53 of the Code of 1872. 

Section 53 of the Code of 1882 gave power to the District Magistrate to 
vary or annul from time to time any rules made by himself or his predecessor 
under S. 52, subject to the orders of the Local Government . But S. 16 of the 
Code of 1882 provided that the Local Government or subject to its control the 
District Magistrate may from time to time make rules consistent with this Code. 

There has been no change since 1882. 

2. Classes of cases to be tried. — It has been expressed in the under- 
mentioned cases 1 that it is not desirable to place before a Bench of Magistrates 
cases involving difficult questions of fact or law, though the Local Government 
or the District Magistrate has the power to do so. 

Where a rule framed under this section by the Government of Burma 
piovided that the District Magistrate should transfer to a Bench invested with 
second class powers such cases only as it can try summarily, but notwithstanding 

(CODE OF 1872. — Ss. 62 & 63.) 

52. The Magistrate of the District may, subject to the general orders of the Loeal 
Magistrate of the Dis- Government, make rules for the guidance of Magistrates’ 
trict may frame rules for Benches in his district, 
guidance of Benches. 

Such rules shall not be inconsistent with the provisions 
of this Act, and may deal with the foUowing subjects: — 

The classes of cases to be tried; 

The times and places of sitting; 

The constitution of the Bench for conducting trials; 

The mode of settling differences of opinion which may arise between the Magis- 
trates in Session. 


Magistrate of District 
may vary or annul rules 
made under Section 52. 


53. The Magistrate of the District may, subject to 
the like orders, vary or annul, from -• time to time, any 
rules made by himself or by his predecessor under the last 
preceding section. 


r ■«*? 


(CODE OF i86i— NIL) 


Section 16 — Note 2. 

<1) (1876-77) 2 Cal. 23 (32), The . Queen v. 

Bholanath Sen. 

(1925) 1925 Mad. 64 (67): 47 Mad. 716, 
Public Prosecutor v. Varadarafidu 


Naidu. 

(1931) 1981 Mad. .W. N. 407 (408), Rangim 
Ohetty ▼. Abhoy Ghetty. 

(1928) 1928 Nag, 21 (22), Pandurung 

* Krishna ji ▼. Emperor ■ 
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this rule a case was transferred to a Bench triable by it, but not summarily and 
the Bench tried the case in the ordinary manner, it was held that the Bench had 
the power to try the case. 2 the reason being that the case was within the com- 
petence of a second class Bench of Magistrates and the Rule did not lay down 
directly that the only classes of cases which they are to deal with were cases 
which they could try summarily. 


An offence under S. 3, sub-S. 12 of the Madras Towns Nuisance Act 
(III of 1889) falls within Rule 1. Clause 2 of the Rules framed by the Madras 
Government under this section and is therefore triable by a Bench of 
Magistrates. 3 

3. Constitution of Benches . — See S. 350- A infra. 

4. Difference of opinion. — The Government of Bengal framed a rule 
under this section in 1905 providing that when the number of members of a 
Bench is even and they are equally divided in opinion, the view of the chairman 
shall prevail. The High Court of Calcutta held that this rule was not incon- 
sistent with the Code and therefore was not ultra vires , but t hat. it was highly un- 
desirable. 1 Accordingly a fresh rule was issued in 1906 by the same Govern- 
ment which provides that in such circumstances the case shall be referred back 
to the District Magistrate or the Sub-divisional Magistrate. 2 

According to the rules made by the Government of the United Provinces, 
where an even number of Magistrates constituting a Bench are equally divided 
in opinion, the accused is entitled to an acquittal. 3 The High Court of Allahabad 
has held that the principle of this rule should be applied even to a case to which 
this rule has not been expressly made applicable and that a reference by the 
Bench to the District Magistrate is irregular and is not justified by any of the 
provisions of this Code. 4 

1 V*. (1) All Magistrates appointed under sections 12, 13 

and 14, and all Benches constituted under 

t.a^andBenrte^ “d£ section 15, shall be subordinate to the 
trict Magistrate. District Magistrate, and he may, from 

time to time, make rules or give special orders consistent with 

♦ (CODE OF 1882— S. 17.) 

17 All Magistrates appointed under Sections 12, 13, and 14, and all Benches cons- 

17. All Mag l titut(xl UI1( i er Section 15, shall be subordinate to the District 

Subordination, of Magis- Magistrate, and he may, from time to time, make rules con- 
Irates and Benches to Pis- ^tent with this Code as to the distribution of business 
trict Magistrate. among such Magistrates and Benches; and ewery Magistrate 


<a> <16U) !*»£}• i L b ,0 T>. k 3 £ 

JImi v. Emperor. 

<») ( 192 a, 1U-. ’»ur>;, 4 ' 

Mudaly. 

(1) (1906) 3 Cri. L° t0 Jour. JJ® (4 j^„pro- 

(Cal. ). Kailash Chandra >. Kali rro 

(1905) 9*Ca1. H W.' N . cclxix (colxix). Lai 


Ifrhari Ghukerbutty v. Jalukhan. 
(1914) 1914 Cal. 56 (57), Vl/al Sheikh v. 

Emperor (Notification of 1905 ap- 
plies to Faridpur District which forma 
part of Eastern Bengal and Assam). 

(2) (1918) 1918 Cal. 304 (305), Chand Taraf- 

dor v. Shameher Fakir. 

(3) (1917) 18 Cri. L. Jour. 506 (507) (All.), 

Abdul Aiiz v. Emperor. 

( 4 ) (1915) 1915 All. 96 (97), Kaehinath ▼. 

Shanker Ram. 


S. 16, 

Notes 

2—4. 


S. 17. 
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To Sub-divisional Magis 
trate. 


Subordination of Assis- 
tant Sessions Judges to 
Sessions Judge. 


this Code as to the distribution of business among such Magis- 
trates and Lenches; and B 

(2) Every Magistrate (other than a Sub-divisional 

Magistrate) and every Bench exercising 
powers in a sub-division shall also be 
subordinate to the Sub-divisional Magis- 

Magi’strate 60 h ° WeVer ’ to the general control of the District 

(3) All Assistant Sessions Judges shall be subordinate 

to the Sessions Judge in whose Court they 
exercise jurisdiction, and he may, from 

^ time to time, make rules consistent with 

Sessions Judges Uti °“ among such Assistant 

lino 4 4 ui Til ? ® ession s Judge may also, when he himself is 

the disposal a o SGnt ° r inea P abIe of ae ^g> ^ake provision for 

Assista Z L! ■ &Uy rT nt by an Additional or 

Assistant t T i Ud £ e or ’ if ^re be no Additional or 

Magistral U h g uu 7 the Dlstnct Magistrate, and such Judge or 
Magistrate shall have jurisdiction to deal with any such appli- 

nr r ( \ ) Neither the district Magistrate nor the Magistrates 

aud 15 shall be subordinate to the Sessions Judge except to t^e 

extent and in the manner hereinafter expresslyprSd. 


to Sub-divisional Magis- 
trate. 


ois g ^ Sub-divisioiial Magigt te) an<1 eve Bench excr . 
divisfa^ Sa^T» 8ha » b « subordinate totheSub- 
of the Diatr^S Majitrate ’ f ° tte 6eneraI 

the SessiontTudgeTf Those toiSTthf* 11 be . subordinate to 

and he may, from WtnG ^ exeT<ase jurisdiction, 

this CodeT toThe dLrin ’ “ a . ke TUlea »«ent with 

Assistant Scions Judges tl0D ° f bUSi “ SS amon « 

", =1— ■ -rr-WM „ 

to the extent and in the manner' * he 8 "— *** ^ 


Subordination of Assist- 
ant Sessions Judges to Ses- 
sions J udge. 
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SYNOPSIS. 


LEGISLATIVE CHANGES 

NATURE AND EXTENT OF SUBORDINATION OF MAGIS- 
TRATES TO THE DISTRICT MAGISTRATE 
SUBORDINATION OF SUB-DIVISIONAL MAGISTRATES 
SUBORDINATION OF CANTONMENT MAGISTRATES 
SUBORDINATION OF ADDITIONAL DISTRICT MAGIS- 
TRATES 

SUBORDINATION OF MAGISTRATES TO SUB-DIVISIONAL 
MAGISTRATES 

SUBORDINATION OF MAGISTRATES TO SESSIONS JUDGE 
SUBORDINATION OF ASSISTANT AND ADDITIONAL SES- 
SIONS JUDGES 

DISTRIBUTION OF BUSINESS AMONG MAGISTRATES 
POWER OF ADDITIONAL SESSIONS JUDGE TO GRANT BAIL 

APPLICATIONS 

Other Topics. 


Note No. 

1 


• « 


2 

3 

4 


5 


6 

7 

8 
9 

10 


Subordination of Magistrates to the District 
Magistrate is both in respect of execu- 
tive and judicial function. See Note 2, 
Pt. 1. 

Subordination to District Magistrate ceases 
on transfer to a different post. See 
Note 9, F.N. 2. 


Jurisdiction of District Magistrate and sub- 
Diviaional Magistrate within the Sub- 

Division. See Note 6, Pt. 2. 

Order by District Judge declaiing a person 
to be a tout— Whether binding on crimi- 
nal Courts. See Note 7, F.N. 1. 

Powers of District Magistrates— Whether can 
be delegated. See Note 9, Pt. 3. 

1 Legislative changes—Originally there was no section in the Code of 
1861 corresponding to t his section. S. 23-< 1 introduced by the amending Act, of 
1869 provided for the subordination of Divisional Magistrates to the Mag,s- 

trate of the District. 

if . ■ . , e O 97 of the Code of 1872 corresponds to Sub-Ss. 1 

The second para of S. 37 .of tt* ^ corresponds to Sub-S. 2. 

and 5 of this section and S. 41 ot the tmae ul 

Difference between the Codes of 18 an 

rules conferred on the District Magistrate by 

>• T "' s Ts'l °„ ™ «r«. introduced i. S. 17 .( ,h. Cod. 
of 1882. 


1872— S 


37. 



the Sessions Judge, excep Magistrate in a division of a district shall 

the Magistrate of the Divirion of the Die- 
Subordination of officers be subordi the general control of the Magis- 

Magistrate of Division trlct, eubject, however, to s 
Dhrtrict. txate of the Dutnet. 

(CODE or 1861 — Nil.) 


S. 17, 
Note 1. 


S. 17, 

Notes 

1—5. 
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Subordination to District Magistrate. 


2. Sub-S. 3 was newly added. 

Difference between the Codes of 1882 and 1898— 

L In Sn'J af ‘- er the • V ° I ' d!3 “ make rules ”> words “or <nve spe- 
cial orders’’ were inserted in 1898. P 

2. S«M. 4 or this section was newly inserted in the Code of 1898 

°< ^‘«e s to a. District 

Wet is no, „,dy •„ re°,e ‘l 1 °" " *».«««• >« <■«' Magistrate of the Dis- 

functions. ■ Tins the District S^SS^i£^L b "*•“ of 

1. to act under S. 350, infra. 

2 ' t0 S firsTclLs U Ma e gis C tra t t a e m CirCUmstances a conviction recorded by a 
3. to call for records and proceedings under S. 435, infra 

S55 “ — pa ^ by a 
5. to transfer and withdraw appeals under S. 407, infra; and 

' .“emTdt ^ S ■ 514 ’ 

of orders which may ha« the effect * ^fet.Wn ” *" “ ? iuslif 2 «“ 
cretion of such suh.rdin.te ^ 

,„ of ,h^s o CisSss tete '- A s " b -~ 

tiate i®* ex Pn e ^slj dl mde I subcwdi 1 nato n to 1 the^Distric b Ma^str^e n by n s le 7 t rf a ^he 

Cantonments Act (XIII of 1889). 1 magistrate by b. 7 of the 

8. 10, X> S « Ub0r<1^ “ ,I0,1 Ad “ i< “‘ al DMrlCt Note 6, to 


*•!«'. i *: • . : . 

. Section 17— -Note 2. 

(1) (1678-80) 2 All. 206 (207, 212), In the mat- 

. ter of Qurdayal. 

(1877) 2 Bom. 384 (888). Empru » y. Pad- 
j . « . mandbha. 

pKoiS? (102 - 10B) - Empre ” v - 

/ftV IS* < 1877 5 1877 Rat. 129 (129). V 

(2) (1906) 2 On. L. Jour. 43 (43): 1905 P. 

*># Rala Ram v. Buta* 

(3) (1898) 1898 AU. W. N.^154 (158), ^ 


Note S. 

<I) <1927> UaL 3!L 111 to (112 > : 6 *«• <** 

T1872) f Ska, H?oT r ApjJ? r ; (v). 

[See R “- V *•. o- 

% • «, t Jt 

(i) • i898) xi* 9 (849,> BmprM * ~ 

A ^ 
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6. Subordination of Magistrates to Sub-Divisional Magistrates. — A 

Magistrate attached to a Sub-Division is subordinate to the Sub-Divisional 
Magistrate of that sub-division. 1 A Magistrate who is subordinate to a Sub- 
Divisional Magistrate is also subordinate to the District Magistrate. The juris- 
diction of the latter is not ousted or excluded by that of the former; their juris- 
dictions are co-ordinate. 2 

7. Subordination of Magistrates to Sessions Judge. — Sub-S. 5 of this 
section provides that neither the District Magistrate nor the other Magistrates 
shall be subordinate to the Sessions Judge except so far as is expressly provided 
for in the Code. 1 As to such express provisions to the contrary sec the follow- 
ing sections: — Ss. 123, 193, 195, 408, 435 and 436. 


8. Subordination of Assistant and Additional Sessions Judges.— There 
is a distinction between the position of an Additional Sessions Judge and that 
of an Asssistant Sessions Judge. Sub-S. 3 of this section provides that Assis- 
tant Sessions Judges shall be subordinate to the Sessions Judge. But there is 
no provision in the Code as to the subordination of the Additional Sessions 

Judge. 1 

As to the power of a Sessions Judge to withdraw cases from the files of 
Assistant and Additional Sessions .Judges see notes to S. 528, infra. 


9 Distribution of business among- Magistrates.— The powers of a Dis- 
trict Magistrate under this section include the distribution of business among 
, b .' Tvr„„:„ t r fl tes The section does not empower him to stay proceed- 

.f .W D*H« M*. 

* . 11 /tnntp work under this section is confined to allocation of work among 
trate to alio. • fime hei , UJ hj s subordinates. Thus, where a Mag.s- 

Magistrates x\ « f . t the Magistrate of that district has no longer 

™ - mrk - •"« 

so transferred. cannot delegate his powers of distributing busi- 

The District ^ and cannot be exercised by a Magistrate in 

ness; the power is con other Magistrate. Therefore, the order of a 

charge of a .sub-division ^ directing the senior Honorary Magistrate to 

District Magistrate au j [onorary Magistrates is ultra vires. 3 

distribute work among 


-jv jftiiwM Mian 

m (m8) 

[8oo M- 9 oo) Thaman rhtllu 

(i > <woa) fci 

ss. 

(1927) StlrV. Sr?TiT.,. 

iS. . jj c. app. -»<• 
M,d - 

Cr. p. c.— 18 


m 


Note 8. 

( 1 ) (1931) 1031 AI1. 436 (437), Doulat Ra 

Anthann v. Emperor. 

Note 0. 

( 1 ) (1931) 1931 Pat. 411 (414). Jagannatli v. 

Rafnffopalachari. 

(1923) 1923 Mad. 688 (688), Krishna Raa 

v. Senhastubra mania Jyttr. 

[But m*« (1923) 1923 Mad. 595 (595), Nam- 
bin PiUai v. Sudalaimuthu . ] 
in) (1897) 19 All. 114 (119), Ilalvant ▼. 

Kishen. 

(See also (1914) 1914 All. 410 (410): 

1 36 All. 513. Nathhnal MaU v. 

Emperor (Magistrate appointed 

Chairman of Municipal Board, 

ceases to be subordinate to District 
Magistrate and latter cannot transfer 
a case to him) . ] 

, o , (1914) 1914 All. 202 (202): 36 AU. 408. 

It a! KUhan Y. Sipahi. 


S. 17, 

Notes. 
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Appointment of Presidency Magistrates. 


S. 17, 
ote 10. 


S 18. 


). rpi “ * essions Jud &e to grant Bail applications.- 

s. i93, is eonfer r by 

r r - to 'cam „ ssi-issr .ss ss&zxl 

;l: ""'St'StSktii" Addi,ion,l Sessi »“ j“de« 

Courts of Presidency Magistrates. 

1 8* (1) The Local Government shall, from time to time, 

Appointment of Presidency ap P°'^ a sufficient number of persons 
Magistrates. (hereinafter called Presidency Magis- 

■j , trates) to be Magistrates 'for each of tho 

presidency-towns, and shall appoint one of such persons to be 
Chief Presidency Magistrate for each such town. 

God n ^ p0Wers of a Presidency Magistrate under this 

Code shall be exercised by the Chief Presidency Magistrate or 

a saianed Presidency Magistrate, or by any other Presidency 
Magistrate empowered by the Local Government to sit singly 7 
or by any Bench of Presidency Magistrates. 

sertfnV/ Pre f d /‘ ^ Ma r trate "W** appointed under this 
or special order, direct. oy general 

a iVu The , i° Cal Governme nt may appoint any person to be 

Zonal cTf C T Z ef ./ residenc y Magistrate, and such Addi- 
he powers of a Chief Presidency Magistrate under this Code 

or under any other law for the time being in force as the T oral 
Government may direct. ’ Local 

(Sub - Sections 3 and 4 have been added by Amending Act, 1923.) 

*(CODE OF 1882 — S. 18, Para. 1.) 

B — Courts of Presidency Magistrates. 

Appointment of Piesi- amjoint^a Government shall, from time to time, 

dency Magistrate, toV kS" o?Te 

be Chief Magistrate for each such towm 8ha11 appomt one of aucb persons to 

(CODES OF 1872 AND 1861— mi * 


% Note 10. 

<1) (1930) 1930 Bang. 335 (336), Mating Ba 


Mating v. Emperor. 


Appointment of Presidency Magistrates. 
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SYNOPSIS . 


CHIEF PRESIDENCY MAGISTRATE 

“APPOINT A SUFFICIENT NUMBER OF PERSONS” 

BENCH OF PRESIDENCY MAGISTRATES 

ADDITIONAL CHIEF PRESIDENCY MAGISTRATE— SUB-S 4 


Note No. 
1 
2 

3 

4 


Oilier Topics. 

Powers of Presidency Magistrates. See S. 20. 


1. Chief Presidency Magistrate.— The Court of the Chief Presidency 
Magistrate is. of “equal jurisdiction’ 7 to the Court of any other Presidency 
Magistrate within the meaning of S. 52G infra. 1 

As to the powers of a Chief Presidency Magistrate see S. 21 infra. 

2. “Appoint a sufficient number of persons”. — Under S. 7 of the 
Madras City Police Act (III of 1888) the Commissioner of Police is by virtue 
of his office, a Presidency Magistrate. 1 

3. Bench of Presidency Magistrates. — The powers of a Presidency 
Magistrate under the Code are conferred by sub-S. (2) on any Bench of 
Presidency Magistrates. Such a Bench can therefore take action under S. 106 
of the Code. 1 


4. Additional Chief Presidency Magistrate— Sub S. 4.— Where by 
notification under S. 21, sub-S. (2) the Local Government has declared all 
Presidency Magistrates to be subordinate to the Chief Presidency Magistrate, 
k has been held that by virtue of this sub-section (S. 1H } sub-S. (2) ) the Pre- 
sidency Magistrates are subordinate to the Additional Chief Presidency 

Magistrate also. 1 


S. 18, 
Notes 
1—4. 


1 ©.* Any two or more of such persons may (subject to the 

rules made by the Chief Presidency Magis- 
trate under the power hereinafter con- 
ferred) sit together as a Bench. 


Benches. 


*(CODE OF 1882 — S. 18, Para. 2.) 


18 

_ * , iinrsoiiB may (subject ot the rules made by the Chief Magis 

m Any two or more of MhyerwmyK * ^ a Bench> 

irate under the power hereinafter conf erred; 

(CODES OF 1872 AND 1801— Nil.) 


Section IB—* 0 *® 1^06): 35 Med. 
i\ mqii\ ii Ind. Cab. 795 ( 
l) . ( ! 9U) 789. Re. VenkaUwara. 

nn (428). Dovidan Sou 

l > < 1982 > 


Note 3. 

( 1 ) (1905) 2 Cri. L. Jour. 770 (773) (Bom.), 

Ilassan t. Yaskubar. 

Vote 4. 

m (1034) 1084 Cel. 405 (40«) : 61 Cel. 467, 
(U 1 Kanayalal y. K annuli. 


S. 19. 
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Local Limits of Jurisdiction. 


S. 19, 
Note 1. 

S. 20, 
Note 1. 


1. “Subject to the Rules, etc .’’—See S. 21 infra. 

20 . hvcry Presidency Magistrate shall exercise jurisdic- 

tion in all places within the presidency- 

Local limits of jurisdic- . 4 ?^ ■*, -u ■ *u 

tion. town tor which he is appointed, and with- 

in the limits of the port of such town and 
of any navigable river or channel leading thereto, as such 
limits are defined under the law for the time being in force for 
the regulation of ports and port-dues. 

SYNOPSIS . 


Note No. 

JURISDICTION OF PRESIDENCY MAGISTRATES 1 


Ports — See Note 1, Pt. 3. 


Other Tqpics. 

Presidency-Town— Definition of. See Note 

1 . 


1. Jurisdiction of Presidency Magistrates.— Section 12, ante defines 
the local limits of the jurisdiction of Courts outside the Presidency Towns. 
This section defines the local limits of the jurisdiction of Presidency Magistrates. 
The description of offences cognizable by each Court and the sentences which 
may be passed by them are dealt with by Ss. 28 to 35, inf ra. The place of enquiry 
or trial of offences is dealt with by Ss. 177 to 189, infra. 

The local limits of the jurisdiction of a Presidency extends under this 
section to all places — 

(1) within the Presidency Town 1 and 

(2) within the limits of the port of such town and of any navigable 

liver oi channel leading thereto, though such place is outside 
the Presidency Town proper. 2 

The words “Presidency town” are not defined in the Code. They are, 
however, defined in the General Clauses Act (X of 1897) and that definition 



*(CODE OF 1882 — S. 20.) 

20. Every Presidency Magistrate in the town of Bombay shall exercise all jurisdic- 

Bombay Court of Petty 10 ^ ^ich, under any law in force immediately before the 

Sessions. '! 1 rst 1877, was exercised in that town by the 

Court of Petty Sessions. 


Provided that appeals under the law for the time 
of Bombay shall lie to the Chief Magistrate only. 


being regulating the municipality 


(CODES OF 1872 AND 1861— NiL) 


Section 20 — Koto 1. 

(1) (1926) 1926 Bom. 564 (564), Khoddbux v. 

Emperor . 


(2) (1919) 1919 Cal. 1 (2): 47 Cal. 147, Gun 

pat JRai KhemTca ▼. W . G. Good. 
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Chief Presidency Magis- 
trate. 


will apply to this Code also. A "presidency Town” according to that definition 
means "the local limits for the time being of the ordinary original Civil juris- 
diction of the High Court of Judicature at Fort William, Madras or Bombay 
as the case may be. ’ 9 

L: The limits of. ports of Presidency Towns are defined by the Indian Ports 

Act (XV of 1908), and by notifications issued by the Local Government there- 
under from time to time. A Presidency Magistrate will therefore have juris- 
diction within the limits of the port as so defined. 3 

21* (1) Every Chief Presidency Magistrate shall exercise 

within the local limits of his jurisdiction 
all the powers conferred on him by this 
Code or which by any law or rule in force 
immediately before this Code comes into force are required to 
be exercised by any Senior or Chief Presidency Magistrate, and 
may, from time to time, with the previous sanction of the Local 
Government, make rules consistent with this Code to regulate 

(a) the conduct and distribution of business and the 

practice in the Courts of the Magistrates of the 

town; 

(b) the times and places at which Benches of Magistrates 

shall sit; 

(c) the constitution of such Benches; 

(d) the mode of settling differences of opinion which may 

arise between Magistrates in session ; and 

(e) any other matter which could he dealt with by a 

District Magistrate under his general powers of 

control over the Magistrates subordinate to him. 

(2) The Local Government may, for the purposes of this 

Code, declare what Presidency Magistrates mclud.ng Add,- 

Honal Chief P^eneyMa^s „ *£ 

Chief Presidency Magistrate, ana may 
aubordination. 

♦ fCODE OF 1882 — S. 21.) 

. x X x. a ii exercise within the local limits of his jurisdic- 
21. Every Chief Magistrate eh a inferred on him by this Code or which 

tion all the powers w before this Code 


i 7w or rule in force immediately before tms m 

Chief Magistrate. by &ny . f force or required to be exercised by any Senior 

* comes mto force or r q evioug unction of the Lc 

Chief Magistrate, and may,, from to- to tun., 

Government? mnkl, rules c onsistent with tins 

<*> [See a88d >, J^^ThV 1 Pr^W.ncrf 

rr.uTB^bifh« J-LdiClon over 


the port of Bomber up to Hl*h Water 
mark) . ] 


S. 20, 
Note 1. 


S. 21. 
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RULES 


Note No. 
1 


RULES 


SYNOPSIS. 

LEGISLATI VE ( 'I I ANGES 

COND ReLt^ D TO DIST1{IBUT I ON 0F ' ^SINESS- 

MOD \ELA™TO G DIFFERENCES ° F OPINION- 
SUBORDINATION OF MAGISTRATES " 

* * 

Other Topics. 

Powers of Transfer. See Note 4 Pts 2 and 

3. ’ Z and powers. See Note 2, Pt. 1, F.N. 2. 

Scope of the Chief Presidency Magistrate’s f5ubordinati ° 11 <*> Chief Presidency Magis- 

' g 3 trate — Nature of. See Note 4, Pt. 1. 

Hio-ii r Regulative Changes. This section corresponds to Section 9 of the 
Hi Ji Court Criminal Procedure Act of 1877 and to Section 21 of the Code of 

Difference between Codes of 1882 and 1898. 

Sub-section 2 of this section was newly added in 1898 

Maoist, I .?tof ' lb ' SeCtl ° n 2 WOrds <<inelu ding Additional Chief Presidency 
& • a t. weie inserted by the amending Act 18 of 1923. 

2 * C< j“ du ct and distribution of business— rules relating to— The- 

fndThe Chic/p A Presidenc .y ^ Magistrates are conferred by Section 18 ante 
tn * 1 . Presidency Magistrate has no power under this section either 

o confei, icstiiet or enlarge these powers. Thus where a rule was framed 

enactments T th f* °^ y sueh cases rising under certain specified 

and the Reneh ■ TT t0 the B * n ° h ° f Honorar y Magistrates for disposal 
and the Bench convicted an accused and took action under Section 106 infra,. 

was held that the order under S. 106 was not void. 1 See also the under- 
mentioned cases. 2 


.. ,, .<?> conduct and distribution of business and the practice in the Courts of 

the Magistrates of the town; 

(b) the tiroes and places at which Benches of Magistrates shall sit; 

(c) the* constitution of such Benches; and 

. (d) the mode of settling differences of opinion which may arise between Magis- 

trates in Session. & 


(CODES OF 1872 AND 1861— Nil.) 


Section 21 — Note 2. 

(1) (1905) 2 Cri. L. Jonr. 770 (774) (Bom.), 

Hasson v. Tas Kubar. 

(2) (1926) 1926 Bom. 564 (564), Khodabux v. 

Emperor (Under Bombay Rule 3, 
Chief Presidency Magistrate has power 
to order any class of cases to he 
brought to his own Court in the event 


(1898) 


?! P re 2® ure of work in other Courts). 
1898 Rat. 968 (969), In re Olive 
Duran 1 (Bombay Rule 9, refers only 
to division of work and does not justify 
a Presidency Magistrate in ordering- 
a return of a complaint on the ground 
that the case may be more conveniently 
tried by the chief). 


£*■ CO 
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Notes 

3. Mode of settling differences of opinion— rules relating' to. — It was 3-4 
held by the High Court of Calcutta in Henry Wakefield v. Hamn Sardwr 1 that 
a rule made under this section directing that, in a Bench composed of two 
members, the opinion of the Chairman shall prevail, was ultra vires in that 
it was inconsistent with the provisions of this Code and was also arbitrary 
and not consonant with natural justice. In a later Full Bench decision 
arising under a similar rule framed under S. 16, ani& the same High Court 
has held that such a rule is not ultra vires. See notes to S. 16. It is therefore 
submitted that the decision in Henry Wakefield's case must be held to be 
impliedly overruled by the Full Bench decision. 

Where a rule by the Chief Presidency Magistrate of Bombay provided 
that every member of a Bench shall have a voice in the determination of a 
case and that when a Bench is equally divided in opinion the Chairman shall 
• have a casting vote, it was held that the judgment of the dissenting Magistrate 
if any, should form part of the record. 2 The reason is that otherwise, the 
appellate or revisional court would not be in a position to know whether the 
judgment is a concurrent judgment of two Judges or is a judgment of the 
Chairman dissented from by the other members of the Bench. 


4. Subordination of Magistrates. — The Governments of Bombay and 
Calcutta have declared that all Presidency Magistrates (whether sitting singly 
or as members) of a Bench are subordinate to the Chief Presidency Magistrate 
in the same manner and to the same extent as ordinary magistrates are sub- 
ordinate to the District Magistrate under S. 17, ant\e} The Chief Presidency 
Magistrate has, therefore, power under S. 528 infra to withdraw any case 
from the file of a Presidency Magistrate either to his own file, 2 or to transfer 
it for enquiry to any other Presidency Magistrate.* 


The Government of Madras have directed that the subordination of a 
President Magistrate shall be limited to the purposes of S. 124, sub-S. 1, 
Section 144, sub-S. 4, S. 192 and S. 528 of the Code.* 

Tt has been held by the Calcutta High Court that by virtue of S. 18, 
„ . a ; Prpqidencv Magistrates who are declared to be subordinate to the 
Chief Presidency Magistrate should be treated as subordinate to the Additional 

Chief Presidency Magistrate also. 5 



1) (1904) 1 Crl. U. Jon ^ ® 42 ££11 Serial'. 

> 1M7) ?9?7%r%Vsl. 633), 

}) (19Z7) aora. 

Kota 4. 84? (848) i n re 

11 (18 "- ) «“>: 

(1924) 1924 Oal. 911 


Mohini Mohan Roy v. Punan Chand 
(Additional Chief Presidency Magis- 
trate of Calcutta is to be subordinate 
to the Chief) . 

(■_•) (1924) 1924 Cal. 911 (912): 61 Cal. 820, 

Mohini Mohan Roy v. Punan Chand. 

(3) (1899) 1 Bom. L. R. 347 (348), In re 

Nagashwar. 

(4) (1011) 12 Cri. L. Jour. 451 (452) (Mad.), 

In re Vonkalarama Sastri. 

(5) (1934) 1934 Cal. 405 (406): 61 Cal. 467, 

Kanayalal Bengani ▼ . KanmuU. 
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Justice of the 
Peace for the 
Mufassal. 


India outside 
towns ? 


E. — Justices 

llie Governor-General- 

in-Council, so 
far as regards 
the whole or any 
part of British 
the presidency- 


of the Peace. 



and every Local Govern- 
ment, so far as regards the 
territories subject to its admi- 
nistration (other than the 
towns aforesaid), 

— PP • • ^ in the 

fficial Gazette, appoint such 
European British subjects as 
be or it flunks fit to be Justices 
of the Peace within and for 

the territories mentioned in 
such notification. 


•* Every Local Govern- 

Justices of the ^^Ilt, SO far ES 

Mufassal ° r th ° re S ard s the ter- 
ritories subject 
to its administration * * * * 

may by notification in the 
official Gazette appoint such 
[pe/ sons resident within British 
India and not heing the sub- 
jects of any foreign State ] as 
it thinks fit to be Justices of the 
Peace within and for the local 

area mentioned in such notifi- 
cation. 


SYNOPSIS 


JUSTICES OF THE PEACE 


Note No, 


• • 


• • 


Other Topics. • 

Appointment of Justices of the Peace Spp v . _ . . '* r 

Note 1, F. N. 1 and 2 b beyond British India. See Note 1, Pt. 4. 

Justices of the Peace appointed for places ^Kote^l,^ pfa 3 °* SM 

Scope of the section. See Note 1. 


♦(CODE OF 1882 — S. 22.) ' & £ * I 

E. — Justices of the Peace. 

22. The Governor-GentTal-in-Council, so far as regards the whole or any part of 
Justices of fhfi 'm nti ah India outside the Presidency-towns, and every Local 

p "“ fSSL" &TC2 !“ 

rasrj aaf “*•“ sc 


AND 
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1. Justices of the Peace. — A Justice of the Peace is an inferior magis- 
trate appointed to preserve the peace in any part of the country. Certain 
persons are Justices of the Peace m virtu# of their office (see S. 25) and others, 
by virtue of being appointed as such. Justices of the Peace were first appoint- 
ed in India by the Royal Charter of 1726 by which Governors and certain 
Councillors were created Justices of the Peace. The Royal Charter of 1753 
replaced that of 1726 with certain changes. Under several subsequent Acts 
of Parliament various persons were constituted Justices of the Peace. 1 In the 
year 1869 the power to appoint Justices of the Peace in India was given to 
the Govemor-General-in-Council and the Govemors-in- Council, but a distinc- 
tion was made in respect of appointments to be made for territories outside 
the Presidency Towns and those to be made for the Presidency Towns. In 
respect of the former, originally, only covenanted Civil Servants and other 
British Subjects and later, only European British Subjects could be appoint 
ed Justices of the Peace. In respect of the latter arvy person resident in British 
India and not being the subject of a foreign state could be appointed a Justice 
of the Peace. The distinction continued to exist till the year 1923, when by 
Act XII of that year it was abolished by the repeal of S. 23 of the Code and 
by the amendment of S. 22 empowering the Local Governments to appoint any 
person resident within British India and not being resident of a foreign state 
to be a Justice of the Peace in any area subject to its administration. 

As to the powers of a Justice of the Peace, there is no provision in the 
Code showing what his special duties are as distinguished from a Magistrate 
in the ordinary sense. Their powers are prescribed by various special and 
local enactments and also by the terms of their appointment. Thus the justices 
appointed in 1726 and 1753 by the Charters 13 George 1 and 26 George II had 
the same powers as the Justices in any County, City or Towns Corporate in 
England and could hold quarter sessions. See also the following enact- 
ments. 2 In Reg v. Reay , 3 the High Court of Bombay observed that 
the power of a Justice of the Peace in India had never been placed on a 
•clear footing. It was further observed that a Justice of the Peace might still 
possibly exercise the powers vested in Justices in 1726, but that, as to any 
further powers, they could only be such as are conferred by Act of Parliament 

or other competent authority. 


Section 22 — Note 1. 

in in n. 68, Section 38. — Governor- 

General in Council and Judges of the 
Calcutta Supreme Court were made 
Justices for Fort Williams and sub- 
ordinate factories. 

33 Georne 111 C. 52 — Section 151.— G ove rnor- 
General in Council wss empowered to 
appoint by commission certain persons 
ns Justices of the Peace. 

47 68 £»" 

and their subordinate factories. 

53 'were ‘ empowered f» 

ft nnA 4.*wm § lV^Stetlon 1.— Empower- 

8 ^ 4 e^the Governor-General In Conjc 

«» » trSA'&Stisi 

Md 'or th.t purpose 

Cr. P. C.— 19 


were required to hold quarter Ses- 
sions. 

33 George III, O. 52 — Section 151.— The Jus- 
tices were empowered according to 
the tenor of their commissions, when 
called upon they could sit in the 
Court of the Oyer and Terminer and 
Goal Delivery or in the Councils of 
the Governor-General . 

47 George III, C. 68 — Section 4. — Justices 
were empowered to hold quarter Ses- 
sions and to be Courts of Record. 

9 George IV, C. 74. — Justices could try cases 
of felony and misdemeanor and power 
of summary conviction in certain 
cases. 

Act TV of 1835. 

Act IV of 1843. 

Act XVn of 1859. 

Act II of 1869. > 

Act XXI of 1839. 

Act VIII of 1867 (Madras) . 

Act IV of 190* (Bench).. .. 

Act XVIII of 1862. 

(3) (1870) 7 Bora. H. C- R- • 28), Reg. 

v. B decard Reay. 
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S. 22, 
Note 1. 


S. 23. 


S. 24. 


Undet the Foreign Jurisdiction and Extradition Act, 21 of 1879, the 
Governor-General in Council could appoint Justices of the Peace for territories 
outside British India ; such Justices to have all the powers conferred by the Code 

of Criminal Procedure on Magistrate of the first class who are Justices of the 
Peace and who are European British Subjects. 4 


Justices of the Peace for 
the Presidency-towns. 


2 3*. Repealed by S. 4 of the 

Criminal Law Amendment Act XII of 
1923. 


Justices of the Peace for the Presidency Towns.— This section has been 

repealed by S. 4 of the Criminal Law Amendment Act, (XII of 1923). It 

dealt with the appointment of Justices of the Peace in the Presidency Towns. 

The provisions of this section have been assimilated in S. 22, supra. See notea 
to S. 22 above. 


Present Justices of the 
Peace. 


24f. Repealed by S. 4 
Criminal Law Amendment Act 
1923. 


of the 
XII of 


♦(CODE OF 1898 — S. 23.). 

23. The Local Government, so far as regards the towns of Calcutta, Madras and 

T .. . . , — _ . Bombay, may, by notification in the ofiSeial Gazette, appoint 

Justices of the Pence for to bo Justices of the Peace within the limits of the town 
the Presidency-towns. mentioned in such notification any person resident within 

.. T 1 r. a. In(lia and not being the subjects of anv foreign State 

whom the Local Government thinks fit 


(CODE OF 1882— S. 23.) 

23. The Governor-General in Council or the Local Government, so far as regards 

town of Calcutta, and the Local Government, so far as 
Present Justices of the regards the towns of Madras and Bombay, may, by notifica- 

Peace - 1:1011 ** th e official Gazette, appoint to be Justices of the 

Peace within the limits of the town mentioned in such noti- 
fication any persons resident within British India and not being the subjects of any foreign- 

State whom such Governor-General in Council or Local Government (as the case may be) 
thinks fit. ,» v J 

(CODES OF 1872 AND 1861. — NilA 


t(CODE OF 1898— S. 24.) 

24. (1) Every person now acting as a Justice of the Peace within and for any 

part of British India other than the said towns, under any 
^Present Justices of the commission issued by a High Court, shall be deemed to have 

Peace - been appointed under S. 22 by the Governor-General in Conn- 

_ ,, 011 to act as a Justice of the Peace for the whole of British. 

India other than the said towns. 


(4) (1889) 12 Mad. 89 (42), In re Hayes. 

(1903) 26 Mad. 607 (613, 614), Adame 
v. Empress. 


(1911) 12 Ind. Cas. 303 (303): 34 Mad. 

348, E . R. Loghan v. 8. W . Boner- 
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.* In virtue of their respective offices, the Governor- 

General, Governors, Lieutenant-Gover- 
rSe t Ci ° JUSUC6S ° f the nors and Chief Commissioners, the Ordi- 
nary Members of the Council of the 
Governor-General and the Judges of the High Courts are 
Justices of the Peace within and for the whole of British India ; 
Sessions Judges and District Magistrates are Justices of the 
Peace within and for the whole of the territories administered 
by the Local Government under which they are serving, and the 
Presidency Magistrates are Justices of the Peace within and for 
the towns of which they are respectively Magistrates. 


S. 25, 
Note 1. 


1. Scope. — This section declares as to who are Justices of the Peace 
m virtue of their office. The Courts are bound to take judicial notice that 
certain persons are Justices of the Peace. 1 



(2) Eve 17 person now acting as a Justice of the Peace within the limits of 
any of the said towns under any such commission shall be deemed to have been appointed 
under 8 . 23 by the Local Government. 


(CODE OF 1882— S. 24.) 

„ acting- as a Justice of the Peace within and for any part of 

24. Every per British India other than the said towns, under any commis- 

~ T the sion issued by a High Court, shall be deemed to have been 

Present Justice of appointed under Section 22 by the Governor-General in 

Peace. Council to act as a Justice of the Peace for the whole of 

British India other than the said towns. 

Q „ Hnor flS a Justice of the Peace within the limits of any of the 
Every person now . . ghall be deemed to have been appointed under 

said towns under any such comnuss.on 

Section 23 by the Local Government. 


(CODES OF 1872 AND 1861— Nil.) 


♦ (CODE OF 1882— S. 25.) 

tive offices, the Governor-General, the Ordinary Mem- 
25. In virtue of their res] Coua ^i 0 f the Governor-General, the Judges of the 

an d the Recorder of Rangoon are Justices of 
Ex-officio Justices of the High , n and for the whole of British India, and the 

Peace. Presidency Magistrate, are Justices of the Peace within and 

, ... they a re respectively Magistrates, 

for the town* of which 7 

nr 1872 AND 1861 — Nil.) 


Empress r. Nobndssp Ohandsr. 


Section 71 (75) < Cr) * 

(1871) 16 Snth. W. 
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S. 26, 
Note 1 


S. 27. 


of 


Suspension and Removal of Judges and Magistrates. 

F . Suspension and Removal. 

Suspension and removal ,, f ud 8’ eS ° f Criminal Courts 

Judges and Magistrates, other than the High Courts established by 

Royal Charter, and all Magistrates, may 
be suspended or removed from office by the Local Government : 

i . Provided that such Judges and Magistrates as noware 

liable to be suspended or removed from office by the Governor- 
General in Council only shall not be suspended or removed 
from office by any other authority. 

i. Suspension and removal of Judges and Magistrates— A Magistrate 
oi Judge of a. Criminal Court can be removed only by the Local Govemrwni A 
District Magistrate has no power to suspend a Magistrate subordinate to him 1 
i or can a Magistrate remove himself by resignation . The reason is that a resig- 

ed t by 2 th^au^h^rities™ ecmcerneid!^ 160 *^ 011 ^ ** ^ ° n itS be ^ 


Suspension and removal 
of Justices of the Peace. 



The Local Government may 
suspend or remove from office any Justice 
of the Peace appointed by it. 


♦(CODE OE 1882— S. 26.) 

F. — Suspension an<J, Removal. 

J a dges 0f ( i ri “^ al _ C ° Urt3 0ther than the High Courts established by Royal 

ot i M • VT ?“ rtor ’ “ d a11 Magistrates, may be suspended or removed 

ot Judges and Magistrates. from office by the Local Government: 

Provided that such Judges and Magistrates as now are liable to be susnended or 

removed from office by the Governor-General in Council only shall not be suspended or 
removed from office by any other authority. penaed or 


(OODE OF 1872— S. 9.) 

All Judges of Criminal Courts, other than the High Courts, and Magistrates shall 
Appointment and Re- appointed and may be removed by the Local Government; 
moval of Judges and Ma- z, ut 8Ucl * as are now appointed or removed by the 

gistrates. Government of India shall continue to be so appointed or 

removed. 


Suspension and removal 
of Justices of the Peace. 


(CODE OF 1861— Nil.) 

+(CODE OF 1882— S. 27.) 

27. The Govern or-Goner al-in-Conndl may suspend or 
J 0m °?* ce an 7 Justice of the Peace appointed by him, 

^nv 0C ^ ?°vernment ma 7 suspend or remove from office 
any Justice of the Peace appointed by it. 

>DES OP 1872 AND 1861— VU v 


Section 2 S— Note 1. 

(1) (1928) 1928 Bom. 390 (400, 406), In re 

Ltuzmina ray an Simmanna Knrlci 

< 2 ) (1925) 1925 Mad. 178 (173) : Ts M^d 309 


Preefcfenf, Taluq Board, Hospet v. 
, , _ , . * u * ur Ohandrappa. 

(1924) 1924 Mad. 896 (897), A. Sudar- 
sana Rao v. J. A. Christian POai. 
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A 


Offences under 
Code. 



Penal 


CHAPTER III. 

Powers op Courts. 

Description of offences Cognizable by each Court. 

*• Subject to tbe other provisions 
of this Code any offence under the Indian 
Penal Code may be tried — 

(a) by the High Court, or 
( b ) by the Court of Session, or 

(c) by any other Court by which such offence is shown in 
the eighth column of the second schedule to be triable. 

Illustration. 


A is committed to the Sessions Court ou a charge of culpable homicide 
convicted of voluntarily causing hurt, an offence triable by a Magistrate. 

SYNOPSIS. 

SCOPE OF THE SECTION 

‘'SUBJECT TO OTHER PROVISIONS OF THE CODE” 


He may be 


• • 


Note No. 

1 

2 


Offences 

Code. 


*(CODE OF 1882 — S. 28.) 

At Description of Offences cognizable by each Court. 

28. Subject to the other provisions of this Code, any 
offence under the Indian Penal Code may be tried by the 
der Penal High Court or Court of Session or by any other Court by 
U which such offence is shown in the eighth column of the second 

schedule to be triable. 


What Courts to 
offences. 


try 


(CODE OF 1872 — S. 7.) 

7. All criminal trials in British India shall be 
held before the Courts specified in the fourth schedule to this 
Act or before the Courts specified in any law by which the 
offence is created, according to the provisions hereinafter 

contained. 


(CODE OF 1861 — S. 22, Para 1.) 


By what Courts the of- 
fences mentioned ui 
Schedule are triable and 
within what limits such 
Courts may pass sentence. 


Jt looj. — O. *./ 

22. The offences mentioned in the Schedule annexed 
to this Act shall, subject to the provision contained in the 
third explanatory note prefixed to the said Schedule, be triable 
by the Courts specified in Column 7 of the said Schedule, and 
Inh Courts shall be competent to pass sentence in respect of 
such offences within the following limits, (that is to say). 

(3rd Explanatory Note in the Schedule). 


. d by a Court superior IO Vyuun iucuiiuucu 

3 r d Offences may be trie y g^ion may try an offence entered in Column 7 ae 

In Column 7. For example, a 

triable by a Magistrate. 


S. 28. 
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S. 28, 
Note 1 


a 


Other Topics. 


Offences within and beyond jurisdiction of 
Magistrates. See Note 1, Pts. 6 to 9. 
Other Court by which tho offence is shown 


triable. .See Note 1, Pts. 2 to 4, 
Powers of Courts of Session. See Note 
. Pt. 1. . 



1. Scope of the section.-This and the following sections deal with 

It enZ j°* °ff ^ eognizable b y the several Courts constituted under 

nf tS P Z A " y + offe “f u * der the p enal Code can, subject to the other provisions 
of the Code be tried by the High Court or the Court of Session. But an offend 

can be tried by any other Court only if it is mentioned in the eighth column of 

.I e second schedule of the Code as being triable by such Court. In other words 

e High Court and the Court of Session have concurrent jurisdiction with the 

Subordinate Courts over offences triable by the latter. 1 But a Magistrate who 

is not mentioned in the eighth column of the second schedule as being^mpowered 

tho m rt i « u! CUl f F 3 ° ffCnCe ’ h3S n ° jnrisdiction t0 tj y it- 2 Neither the consent of 
MaXtrate fJ'S 0 !,? 1 " a “ ° rd f of the District Magistrate authorising the 
do i Ca ' S " ' Cr any -i llrisdi ction on such Magistrate to 


- 1 , The faet tbat the offence which a Magistrate is not empowered to try 
ncludes a minor offence which he is authorised to try cannot give him jurisdietira 

diction by intentionally ignoring facts of aggravation which make the offence 
cognizabie only by a higher tribunal.* He cannot for instance, Sit up a Javer 
o icnce into a number of smaller offences and thus give himself jurisdiction. 7 

onence triable by him is not ousted merely by the fact that the accused is liable 


Section 28 — Note 1. 

(1) (1882) 1882 Pun. Re. No. 22, pp. 28 (29) 

Empress v. Mathur Shah. 

[See also (1881) 8 All. 665 (667), Empre.. 
v. Khar] a.] r 

(1897) 24 Cal. 429 (431), In re Kaycmnl- 

[But "fool 1 * 8 *) 1888 All. W. N . 235 

(.236), In re Mansukh (Offences exclu- 

abTe by “ CouroT^ ^ M ' 

(2) (1924) 1924 Rang. 12 (12), Emperor v. 

S 381 “T* Pe . (Offence under 

?• « not triable by a 
rt&KA\ ? h «l *}. ^r 8 Magistrate. 

lJ ha ^y (pepn C ty Ma^i&Vte 9 t$E£ 
flM „ couTo, co8nisaMe ' b " 

(1925) 1925 Mad. 367 (367), Rangayya v. 

fnnnn^f (A Second Class Magistrate 
try a case under S 420 ) 

' 8) v 89 |&« 953 ^ Q^n-Zrrcs. 

(1890) l^Weir 2l'o (210), Re Venkataemi- 

I 1867) l.iLZ: R - 52 (52) ' ut - K « hr » 

( 191 °) 11 Cri. L. ^ Jour. 185 (186): 1909 

“ b R ' 4th qua i* er p enal Code 29, 
King-Emperor v . w. O. Das. (Facte 

amounting to falsification of accounts 
(Indian Penal Code, S. 477-A) com 

Pira t Cte ss °f or 
held, without jurisdiction). ' 


‘“ 67) L 13 <18)l T - 

[See however (1872) 18 Suth. W. R. Cr. 
7 W Tarinee Prasad Baner - 

jee (The High Court, however, re- 
fused to interfere with the decision 

of a Magistrate who tried such a 
case).) 

m M09M iooS roi (251) * ** Rarn VdiL 

(4) (1926) 1926 Cftl. 690 ( 692 ), Azizur Rah - 

,-ooov Vnan v - Emperor. 

( 1896 > 23 Cal. 442 (445), Raghw Singh v. 
Abdul Wahab. 

(5) (1910) 11 Cri. It. Jour. 639 (640): 31 P. 
,, 1910, Lekhraf v. Emperor. 

(6) (1911) 12 On. L. Jour. 20 (20), Jamal 

Mohammad v. Moideen S a Rowthar. 
(1889) 13 Bom. 602 (605), Queen-Empress 
v. Gundy a. 

(1876) 1876 Pun. Re. 2, Malli v. The 
Crown. 

(1885) 2 Weir 21 (21). 
riSfilWoftwr 1 ' T? 4 ( £ 5) ’ i n re * Madurai. 

(1892-1896) U- B. R. y 0 l. I, p. 281 

(231), Queen-Empress v. Nyan 
Nyem. 

(1929) 1929 Notes 10 (C), Jwala Prasad 
. v. Crown. 

(1901) 1 TJ. B. R. 328 (328), King- 

Empeor v. Nga Po Saw (Magistrates 
should not give themselves jurisdic- 
tion hy trying cases under S. 363 

in\ HO A 1 T hl C Ch o r f all ?r, ,a11 Under S * 366 >’ 

(7) (1900-01) 5 Cal. W. N. 872 (878), Ota- 

ruddi Manjhi v. Kafiluddi . 
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S. 28, 
Notes 
1 — 2 . 


The jurisdiction of a Court to hear a case depends on the allegations with 
which its help is sought. The statement of a complainant in a criminal case 
and the statement of the plaintiff in a Civil case has to be accepted for the pur- 
pose of jurisdiction. 10 

As to the jurisdiction of summary Courts under Ordinance II of 1921, see 
the undermentioned case. 11 

2. “Subject to other provisions of the Code.” — The jurisdiction which 
is conferred by this section on a Magistrate to try an offence which is shown in 
the eighth column of the second schedule to be triable by him is a qualified one, 
and is subject to other provisions of the Code. Thus under S. 207 the Magis- 
trate should not try but should commit the case to the Court of Session or the 
High Court where he is of opinion that it ought to be tried by such Court. 
Similarly S. 254 provides that the Magistrate shall Iry an accused person only 
for an offence which, in his opinion, can be adequately punished by him. 1 


to be charged for an offence not triable by him. 8 Whether in so trying he adopts 
a proper course is a different question. No doubt it will be improper on the 
part of the Magistrate intentionally to ignore circumstances which show that an 
offence beyond his jurisdiction was in fact committed as well as an offence with- 
in his jurisdiction . Ihus if a Second Class Magistrate should ignore the violence 
used in committing the [l and, instead of sending the accused before a First class 
Magistrate to be tiied for / obbery , tries the case for theft, the action would be 
improper but his proceedings could not be void for want of jurisdiction * 


(8) (1888) 


(1901) 

(1868) 
( 1933) 


(1928) 

0922) 

(1927) 

(1908) 


<1913) 


oir 449 (450). In re Smj* Do** 
gistratc, having jurisdiction to 
a prisoner for an offence under 
v..o n ot his jurisdiction 

n awav by he mere fact that the 
>neV fty mi e y ht n. so have been 

Mad. Un 67r, ‘ (677. 678). King- 
?eror v. Ayyam- 
/eir 44 8 (449). 

j Mad . W* N • 

*"rr«h»t of** *r(otinn 

B to another murder enso 

K 0U , n iJht he Emitted to the 
f„„rT. hl no h ro-.on for *»..»« 
rioting <a«e also "M 'and 


550 (551). 

v. Emperor 


Abdul 
Mad . 


I i min ary Keister) -- 
lilting to Ue B-.ons. 

Mad. 585 (585, o» 0 ), 

‘V.d *5.T7**4) : 45 

M . i .nr v Venkntnragar 
Venkatrayar v. Tria , an d 

.plaint 'V” V 4 63 not illegal). 

"Xd" 307 (803). Ka,„.ra 

liar v. S-PPjn (Mad.). 

i. L- J°” r j v ' Tah*ildor of 
yana 2 Weir 4 82 

tevaram (Followmg conv irting 

55 

T^" 0 ^ 610 - ,n " 

Batchn Sahib. 


(1930) 1930 Mad. W. N. 770 (771), 

Pi'hn Ku<hu, than v. Scrvaikara 

The van . 

(1871) 2 Weir 20 (21). High Court Pro- 
ceedings. 12th July, 1871, No. 1190. 

(But see (1866) 6 Suth. W. It. 49 (49), 
Shamboo Roy v. A jail Ahcer (Magis- 
trate has no pou-er to convict for 
theft where evidence shows offence 
of dacoity) . ] 

< 9) (1925) 1925 Rang. 45 (47): 2 Rang. 455, 

Dawson v. King-Emperor. 

(10) (1935) 1925 All. 290 (291): 47 All. 64, 

E m per or v . Raghunandnn . 

(But see (1930) 1930 Mud. \V . N. 770 (771) 
Pleha Kudumhan v. Servaikara 
Thevan ( Where the offence com- 
plained of was one under R. 430, 
I. P. Code, hut the Bench tried t I lo 
accused for a lesser offence under 
S. 426, I. P. Code, and it appeared 
that they had jurisdiction to try the 
latter and not the former offence. 
Held, that the proceeding was not 
void ) . | 

, 11 ) (1922) 1922 Mad. 499 (500): 45 Mad. 922, 

Erud/i PadinharedU v. Emperor (A 
summary Court appointed under 
Martial Law Ordinance has no juris- 
diction to try offences committed 
outside the martial law area). 

Note 2 

( 1 ) (1892) 16 Bom. 580 (585), Queen-Empress 

v. Abdul Rnhiman . 

(1M66) 6 Ruth. W. R. Cr. 90 (91), Omrit 
Ram v. Sonao Ram. 
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S. 29. 



*. (1) Subject to the 

provisions of 
othfrTawl UDdcl Section 447, any 

offence under any 
other law shall, when any 
Court is mentioned in this be- 
half in such law, be tried by 
such Court. 

(2) When no Court is so 
mentioned, it may be tried by 
the High Court or by any 
Court constituted under this 
Code by which such offence is 
shewn in the eighth column of 
the second schedule to be 
triable. 



(1) Subject to the 

other provisions 

otb «£ of this Code , 

an v offence under 

% 

any other law shall, when any 
Court is mentioned in this 
behalf in such law, be tried by 
such Court. 

(2) When no Court is so 
mentioned, it may be tried by 
the High Court or subject as 
aforesaid by any Court con- 
stituted under this Code by 
which such offence is shown in 
the eighth column of the second 
schedule to be triable. 





xO 



r r \ 

# 4 

f * \ f Tf * *’ 1 


*(CODE OF 1882— S. 29.) 

Offend A nnri^ ffenCe ti, UIlder K a v y T/- her laW shaU ' when an ? °° urt « mentioned in this 
laws dteF ° thai behalf 111 8Uch law > be tried by such Court. 

,* no ^ 0urt * 8 30 mentioned, it may be tried by 

the High Court or by any Court constituted under this Code: 
Provided that 

... ( “ } no of the first doss shall try any such offence which is punish- 

able with imprisonment for a term which may exceed seven years; 

able with ( imnrison^^fw^* 6 °t ^ daas shaU ^ an ? such offence which is punish- 

able with imprisonment for a term which may extend to three years ; and 

able with^ imprisonment n° to C ^ K8 8ha11 try any such offence ^hich is punish- 
aoie with imprisonment for a term which may extend to one year. 


(CODE OF 1872— S. 8.) 

8. Offences punishable under any law, other than the Indian Penal Code, con- 

^ ta “ u “g n ° distinct provision as to the Court or officer before 

■p^TTwa ^ f T whom . they are t0 be tried > ma y be in< i uired 

* an< ^ tned, according to the provisions hereinafter con- 

„ . r>. . ol1 . tamed, by the Criminal Courts appointed under this Act. But 

no such Court shall award any sentence in excees of its powers 

With let tM ? d ***** shaU not tr E 8Uch offence unless it is punishable 

SS ? f the second class ** anT 

f auame with lees than,' thtee years* imprisonment. 
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SCOPE OF SECTION 


SYNOPSIS . 


Note No. 

1 


Other Topics. 

*<By such Court* * — Instances of. See Note Where no Court is mentioned. See Note 1, 
1, Pt 1, F.N. 1. Pt. 2. 

1. Scope of section. — Section 28, mite prescribes the Courts by which 
offences under the Penal Code can be tried. This section prescribes the Courts 
by which offences under other laws can be tried . In the case of such offences, if 
a Court is specified in the particular enactment by which the offence is created, 
as having jurisdiction to try the offence, it is only such Court that can try the 
offence. 1 If no such Court is specified in the enactment creating the offence, it 
can be tried by the High Court or by any Court specified in this behalf in the 
second schedule to the Code. 2 


21. 


Offences 


(CODE OF 1861— S. 21.) 

Of the Jurisdiction of the Criminal Courts. 

The Criminal Courts of the several grades, according to the powers vested in 

them respectively by this Act, shall have jurisdiction in ree- 
coffnizable by pect of offences punishable under the Indian Penal Code 

. . . -rr Y TT -It inOA\ / - A. 


Criminal Court*. 


(Act XIiV of I860) or under any special or local law (except 
offences which aie by any such law made punishable by some 
other authority therein specially mentioned), and in the investigation and trial of the 
offences hereby declared to be within their jurisdiction, shall be guided by the provisions 

of this Act. 


diction to try a tc tion 103 of the 

® n °u e n^ ^owns^ Insolvency Act). 
Presidency Towns » 1917 Pun 

(1917) 1917 a* JJ£fia v. Emperor 
Re. No. 38, . of Uie D< *. 

CCVlndl. Act. 1915. Special 

Tribunal)- jv Jahan y. 

(1928) 1928 Cal. **», '" i' nder 8. 20 

s7v?sS^, -r 05 

taprovamjnt (All.). 

(1910) 11 Cri. L. Jonr- Ernpero r (Be n- 
?al Relation VI of 1825: Collector 

(1909) 10^ri - L - E ^ r ror T 93 Chota ^inah 
Mad. 303, Ewp , JurisdTc- 

( Presidency Mag »tra ^ g 52) 

tion A u 11 nde i-? e / 460 ), Qwen-Empre »• 

< isB7) ” ^u 4 >2"".r d ^ r 

s. 9 of «*• OglS,.- « 8«aion« 
tried by a M» ? | jJdIctlon over the 
Judge has “J./ Ms8l* trat ® **•* ,k° 
S“? , 0 ° coimn.t the c.« «■> 0. 

fcourt of S.«ton). 2e9 (280). 

(1888) 1886 A11. 

i^SEL oft: 

ass Art cornl “ b 

Or. P. 0.— 20 


( 2 ) 


by a Second Class Magistrate) . 

(1882) 1882 All. W. N. 52 (53), Empress 
v. F. Todd (Cantonment Rules — 
Conviction under) . 

(1809*70) 5 Mad. H. C. R. 277 (279), 
Regina v. Donoghxte (Offences under 
Madras Art I of 1868, e.g., supply- 
ing liquor without licence must be 
tried by a Magistrate and not by the 
High Court) . 

(1922) 65 Ind. Cas. 439 (439) (Lah.), 

Gobind Ram v. Emperor (Offences 
under S. 7 of the Stage Carriages 
Act XVI of 1861). 

(1879) 1879 Pun. Re. No. 7, Cr. p. 12 (16), 
Empress v. Moti Ram ( Offences 
under 8s. H nnd 9 of Stage Carriages 
Act XVI of 1861). 

(1869) 1869 Pun. Re. No. 3, p 2 (3) 
(Charge under S. 32, Arms Act, 
XXXI of 1860). 

(1874) Rat. 80 (80). Reg v. Bisappn. 

(1870) 7 Bom. H. C. R. 59 (60), Reg. 

v . Hira . 

(1901) 14 C. P. L. R. 176 (176), Emperor 

r. Man alia . 

(1905) 2 Cri. L. Jour. 532 (533) (Cal.), 
Empress v. Mohunt Ram Dost 
(Offences under Bengal Tenancy 
Act: Trial aa Summons Case). 

(1870) 1870 Pun. Re. Cr. No. 12. p. 21 
(28) Musst. Surdaree v. Crown. 

(1919) 1919 Bom. 178 (174): 48 Bom. 

888, Emperor r. Dhondya (Offence 
under 8. 130, Railways Act — Triable 
by Magistrate) . 

(1919) 1919 Mad. 24 (25): 42 Mad. 69, 
In re Kandaowamy Pillai (Offence 
under Defence of India Rules — 
Triable by ordinary Courts). 


S. 29, 

Note 1. 
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Offences under other Laws. 


S. 29, 
Note 1. 


, lhe j ul ' ls d lc tion conferred by the section is expressly made subject to 
he other provisions of the Code. Similarly, it is subject to the provisions of the 
Jaw under which the offence is alleged to have been committed. Thus, the Rail- 
ways Act docs not specially mention any Courts as competent to try offences 
under it and consequently, under tins section, the jurisdiction to try such 
offences lies m the Courts mentioned in the second schedule to the Code 
1 Jiese Courts include, inter alia. Magistrates of the third class. But. under S. 133 
oi the Railways Act, no Magistrate whose powers are less than those of a Second 
Class Magistrate can try any offence under the Act. Hence, a Third Class 
Magistrate cannot try any offence under the Railways Act though such offence 

may be within his jurisdiction if the matter were governed solely by this section 
and the second schedule. 3 


S. 29-A. 


29-7S. No Magistrate of the second or third class shall 

Trial of European British inquire into or try any offence which is 

c^siTagfstme n s a and third P unishaJ)le otherwise than with fine not 

exceeding fifty rupees where the accused 
is an Eui opean British subject ivho claims to be tried as such. 


SYNOPSIS. 


SCOPE OF THE SECTION 


1 Note Noj 

1 

j l i • . ^ » t Code of 1861, only the High 

Court had jurisdiction over European British Subjects. 1 The Codes of 1872 

and 1882 gave certain Magistrates power to try offences against such 

P ! F iooo\ U ™ er - S ' 443 ° f the C ° de as stood before the Amending Act (12 
of 1923) no Magistrate unless he was a Justice of the Peace and, (except in 

the ease of a District Magistrate or Presidency Magistrate) unless he was a 

Magistrate of the first class and an European British Subject, could inquire 

into or try any charge against an European British Subject. 3 That section 

has now been repealed and, under the present section, no second or third class 


(1928) 1928 Sind 43 (44): 22 Sind L. R. 

141, Ali Mohamad v. Emperor 
(Offence under Wakf Act). 

(1923) 1923 Rang. 139 (140), Emperor v. 
Rambahadur Rai. 

(1887) 2 Weir 25 (25), Re Ehiumutta 

(Offences under S. 82, Registration 
Act, being punishable with imprison- 
ment up to three years are not triable 
by Second Class Magistrate) . 

(1879) 1 Weir 660 (660), Arms Act 1878, 
Offences under S. 19 (t) not triable 
by Second Class Magistrates] . 

(1882) 2 Weir 23 (24) (Third Class Magis- 
trates cannot try offences under 
S. 20, Treasure Trove Act, 1878). 

(1881) 1881 Pun. Re. No. 34, Empress v. 
Halim. 

(1871) 8 Bom. H. C. R. 115 (117), Reg. v. 
Ajam Dulla (Offence of undue 
exaction of money under S. 16 of 
Regulation XV2I of 1827 being one 
punishable with imprisonment for 
seven years is exclusively triable bv 
Court of Session) . 

03) (1897-1901) 1 U. B. R. 874 (874) Queen - 

Empress v. Mikin. v 

(1879) Weir 3rd Ed. 584 (585). 


Section 29 A — Hote l. 

( 1 ) [ See the following cases : — 

(1870) 7 Bom. H. O. C. 6 (21, 28), Reg. 
v . Edward Reay . 

(1869) 6 Bom. H. C. R. (Cr.) 14 (15), 
Reg. v. Dixon. 

(1871) 3 N.-W.P. 128 (128), The Hearn. 

(1870) 5 Mad. H. C. App. 25 (26). 

[See however (1873) 2 Weir 578 (678, 

579) . ] 

(1869-70) 5 Mad. H. C. 277 (279, 280), 
Reg. v. * Donoghur (There was an 
express provision giving such juris- 
diction). ] 

( 2 ) [ See the following cases : — 

(1874) 22 Suth. W. R. (Cr.) 54 (61), 
Q ueen Gerald Hears. 

(1871-74) 7 Mad. H. C. R. App. 32 (82) 
(Magistrate should be an European 
British subject).] 

(3) it was held in the following case that the 

District Magistrate of the Court of 
the Civil and Military Station of 
Bangalore had jurisdiction to try 
offences by European British Sub- 
jects : — 

(1911) 12 CJri. Jj. Jour. 42: 84 Mad. 846, 
In re TV. B. Lawrence. 


V 


Trial of European British Subject. 
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Magistrate can inquire into or try any offence which is punishable otherwise 
than W!th fine not exceeding fifty rupees, when the accused is an European 
British Subject who claims to be tried as such. As to when the accused should 
put forward his claim to be an European British Subject ; and the effect of 
not so claiming, see Ss. 528-A and 528-B, infra. 



. Any offence , other than one punishable with death 

or transportation for life, committed by 

juveniles 011011 in the case of an V Person who at the date when he 

appears or is brought before the Court is 
under the age of fifteen years, may be tried by a District Magis- 
trate or a Chief Presidency Magistrate, or by any Magistrate 
specially empowered by the Local Government to exercise the 
powers conferred by S . 8, sub-S. ( 1 ), of the Reformatory 
Schools Act, 1897, or, in any area in which the said Act has 
been wholly or in part repealed by any other law providing for 
the custody, trial or punishment of youthful offenders, by any 
Magistrate empowered by or under such law to exercise all or 
any of the powers conferred thereby 


SYNOPSIS. 


Note No. 
1 


7 7 


2 

3 


SCOPE OF THE SECTION 

“OTHER THAN ONE PUNISHABLE WITH DEATH OR 

TRANSPORTATION FOR LIFE 

“MAY BE TRIED” 

“OR IN ANY AREA IN WHICH THE SAID ACT HAS BEEN 

REPEALED” 4 

1 Scope of the section. — This section was newly added by the 
Amendin" Act 18 of 1923. The reasons for so introducing it in the Code have 
thus heen stated in the statement of objects and reasons for that Act:— 

“The existing procedure of committal to a Court of Sessions is lengthy 
and often involves the prolonged detention of juvenile offendei-s as under-trial 

the offences generally committed by them seldom require 
prisoners, although thc^ottenc^ g ^ intervention of a Se * ions 

to be so sev r P , eventually passed being often incommensurate 

»PO" ■ — «»1 »"1 sessions tri.l”, 

with the time iuvenile offenders are therefore made triable by the 

tftences comm. ^ Jn the motion instead of by the Sessions Court, unless 

judicial officer* sp punishable by death or transportation for 

the offences are so serious as w i 

life - 9 , , mher ^ one punishable with death or transportation for life." 

2. inner Magistrates referred to therein to try any offence 

— This section empow • ^ death or transportation for life) although, 

(other than one PU nlsl ®. «, pr tion would be beyond their competence to try. 1 
such offence apart from ms sen 

Jalal. 


BmP ‘ r ° r T 

<1) (1084) 1084 Bom. 


S. 29-A, 
Note 1. 


S. 29-B, 
Notes 
1 — 2 . 
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S. 29-B, 
Notes 
2—4. 


S. 30. 


Jurisdiction in the Case of Juvenile Offenders. 


An offence under S. 304 of the Penal Code is one punishable with transporta- 
tion for life and cannot therefore be tried by the Magistrate in charge of 
the Central Children Court who is specially empowered under S. . 8 of the 
Reformatory Schools Act 1897. 2 

. May tried . The words “may be tried” are permissive and a 

Magistrate oilier than one of those specified in the section before whom a 
juveline offender is brought, has a discretion to direct that the accused be 
dealt with under this section by one of the Magistrates specified therein or 
to deal with the case himself. 1 In the latter case however, he should have 
jurisdiction under Ss. 28 or 29 ante to try such case. Thus an offence under 
S. 130 of the Railways Act (9 of 1890) which is punishable under that section 
only with whipping and which is not specified to be triable by any Magistrate, 
in the second schedule of the Code can be tried under the provisions of S. 29, 

sub-S. 2 only by the High Court, or, under this section by the Magistrate 
therein specified. 2 

4. ‘ ‘ Or in any area in which the said act has been repealed * \ 

See the Madras Children Act 1920, and the undermentioned cases. 1 See also- 

the following cases 2 as to how youthful offenders are to be dealt with under 
other Acts. 



Offences not punishable 
with death. 


*• Ln the territories respectively administered by the 

Lieutenant-Governors of the Punjab and 
Burma and the Chief Commissioners of 
Oudh, the Central Provinces, Coorg and 
Assam, in Sind, and in those parts of the other provinces in 
which there are Deputy Commissioners or Assistant Commis- 
sioners, the Local Government may, notwithstanding anything 
contained in section 29, invest the District Magistrate or any 

Magistrate of the first class, with power to try as a Magistrate 
all offences not punishable with death. 


Offences not punishable 
with death. 


' *(OODE OF 1882— S. 30.) 

respectively administered by the Lieutenant-Governor of the- 
Punjab and the Chief Commissioners of Oudh, the Central 
Provinces, British Burma, Coorg, and Assam, and in those 
parts of the other Provinces in which there are Deputy Com- 
missioners or Assistant Commissioners, the Local Government 
anything contained in Section 29, invest the District Magistrate 
Magistrate all offences not punishable with death 


(2) (1982) 1982 Cal. 487 (487, 488) : 59 Cal. 

856, Lakhi Sahu y. 'Emperor. 

Note 3. 

(1) (1931) 1931 Bom. 198 (109), Emperor v. 

Natvarlal . 

(1934) 1984 Bom. 211 (212), Emperor y. 
JakU. 

[See also (1982) 1982 Mad. W. N. 1076 
(1076), Mafji Appalaewamy, In re.j 

(2) (1928) 1928 Lah. 909 (909), Emperor r. 

Mt. Jannat. 

Note 4. 

(1) (1982) 1982 Mad. 213 (214), PichiyunUa 


Katti v . Emperor. 

(1932) 1982 Mad. W. N. 1076 (1076), 

/ox Appalaewamy, In re. 

(~) (1915) 1915 Mad. 841 (841), Eannkayya v. 

Emperor (A Second Class Magistrate 
not empowered to act under S. 8 of 
the Reformatory Schools Act, 1897, 
must refer his case to the District 
Magistrate) . 

(1933) 1933 Rang. 275 (276), Emperor v. 
Ehin Manny [Case nnder the Bur- 
ma Prevention of Crime (Young- 
/.ooox 0ff enders) Act, 1930]. 

(1932) 1932 Bom. 489 (490), Mathuradae y. 

Emperor [Case under Bombay Bor- 
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• ' ? SYNOPSIS . 

LEGISLATIVE CHANGES 
SCOPE AND OBJECT 
“AS A MAGISTRATE ” • 

PROCEDURE 

•‘ALL OFFENCES NOT PUNISHABLE WITH DEATH” 
REVISION 


Note No. 
1 
2 

3 

4 

5 

6 


try the approver. See Note 3 Pts. 1 
and 2. * 


Other Topics. 

Appeals. See S. 408 (b). 

Deputy Commissioner. See Note 3, Pt. 4. 

District Magistrate or Magistrate of the Power of District Magistrate. See Note 5. 

First class. See Note 1. Sentences which may be passed by various 

Magistrate must purport to act as such. See Courts. See Ss. 31 to 37. 

Note 3, Pt. 1. What cases District Magistrates should not 

Magistrate trying under this section cannot try. See Note 5, Pt. 7. 

1. Legislative Changes.— Under -the Code of 1861, Ss. 445-A and B, 
a full power Magistrate could try a case committed to him, as a Court of 
Session. But since the Code of 1872 a Magistrate specially empowered has 
power to try cases only as a Magistrate and not as a Court of Session. 1 

The Codes of 1872 and 1882 permitted the confinement of special powers 
only to District Magistrates. The Code of 1898 allows of other First Class 
Magistrates being invested with such powers. 

2. Scope and object — The object of conferring special powers on 
District Magistrates is to accelerate proceedings at the trial by avoiding the delay 
consequent on commitment to the Sessions Court. It is also intended to afford 
relief to those who have to attend as witnesses in the Court. 1 As to the sentence 
that can be passed by specially empowered Magistrates, we S. 34. 


(CODE OF 1872— S. 36.) 

_. - eubiect to the Lieutenant Governor of the Punjab, and in the 

territories administered by the Chief Commissioners of Oudh, 
the Central Provinces and British Burma, in Coorg, and in 
those parts of the other provinces in which there are Deputy 
Commissioners or Assistant Commissioners the Local Govern- 
ment may invest the Deputy Commissioner, or other chief 
officer charged with the executive administration of the Dis- 
trict in criminal matters, with power to try as a Magistrate 


Powers with which Dy. Com- 

missioners and chief 

cntlve officers of District 
may be invested. 


4 ea th, and to pass sentence of imprisonment for a term 
all offences not punishable ™ di l J ucll solitary confinement as is authorized by law, 
not exceeding seven years, combination of these punishments authorized by law; 

or of fine, or of whipp^g, year0 > imprisonment passed by any such officer shall 

but any sentence of upwards th0 Se88 i 0 ns Judge to whom such Deputy Commissioner 
be subject to the confirms*® may either confirm, modify or annul any sentence 

is subordinate. Such Sessio 

referred for confirmation. 

(CODE OF 1861 — NIL) 


Schools Act °8 . 1 1. 1 !® B * 

(1982) (Do.). 

< 220 ). Q'"*" T * 

<1) (1878) 5 N.-W.F. 



Poo run. 


( 1 ) ( 1008 ) 7 Cal. 

Khmn v 




457 (480). Amir 



S. 30, 
Notes 
1 — 2 . 
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S. 30, 
Notes 
3—5. 


Offences not Punishable with Death. 

hv th 3 ' ‘ ? a MagiStrate ’ The section makes it clear that the cases tried 

trata ® pecla11 -' empowered Magistrate shall be tried by him as a Maqis- 

the case lnmself . Nor can a committal be made to him. 2 Where a case 

b™ the T time er ofrh C ° de *° 3 fuU p “ ^gistrate as SessioTcZ 

18 1 2 came mto force and deprived the Magistrate of the power to tZ cases 2 
a Court of Session it was held that the Magistrate had no power to ignoTthe 
older ot committal and deal with the case under S. 36. 3 

A Magistrate of the First class who is holding a preliminary enauirv 

^ t C Z UV i ° { S T i0n h3S i urisdie t iou eh her to commit it to 

to Z mZLt V f + ° dLSCha , 1 ; ge the aceused - He can not make over the case 
o a District Magistrate specially empowered under S. 30. Where, however 

Victedbv a C n i r e M Cau f d t0 the accused by reason of his having been com 

was maintained? MaglStrate lnstead of b ^ 1116 Sei *ions Court, the conviction 

ki I 11 * ? Ct tha l t C3Se deseribed in the eighth column of Sch. II as one 
triable by a Court of Session is tried by a Magistrate specially empowered, does 

not however alter its nature or make it a case ‘ ‘ triable by a Magistrate ’ ’ within 

the meaning of S 250 . Hence a Magistrate trying such a case cannot award 

compensation. The words ‘triable by a Magistrate” occurring in S. 250, must' 

mean triable under S. 28 of the Code by a Magistrate. 5 * * * * 

4. Procedure.— The Court of the District Magistrate exercising 
enhanced powers is nevertheless not constituted a Court of Session thereby, but 

remains that of a Magistrate and the procedure for the trial is regulated by 
Chap. XXI and not by Chap. XXIII. \ 

A Magistrate acting under this section has no power to try an accused 
person summarily. 2 

5. “All offences not punishable with death”.— This section must be 

read as qualifying Ss. 28 and 29 of the Code. All offences not punishable with 

death may be tried by Magistrates empowered under this section notwithstanding 

that under Ss. 28 and 29 they are triable by the Courts specified in the 8th 

column of the second schedule of the Code. 1 Thus a person accused under 

S. 120-B of the Penal Code of being a party to a criminal conspiracy to commit 
an offence punishable with death, can, according to the second schedule be tried 
only by a Court of Session. This section will enable a Mannstr-nto om nATimm/l 


Note 3. 

(1) (1906) 4 Cri. L. Jour. 44 (46) (Cal.), 

Pdban Singh v. Emperor. 

[See also (1925) 1925 Nag. 119 (119), 

Kishore v. Emperor.] 

(2) (1873) 1873 Pun. Re. 17, p. 19 (20), 

Orovm v. Pirum Ditto. 

(3) (1873) 5 N.-W.P. 219 (220), Queen v. 

Poorun. 

(4) (1903) 7 Cal. W. N. 457 (460), Amir 

Khan v. Emperor. 

(5) (1902) 1902 Pun. Re. 26, p. 74 (75), 

Ram DUta r. Qadu. 

(1910) 11 Cri: L. Jour. 396 (896) (Lah.), 
Ramzan v. Mt. Raj am. 


Note 4 . 

(1) (1904) 1 Cri. L. Jour. 1063 (1065): 1904 

Pun. Re. 15, Jaloo v. Emperor. 
(1916) 1916 Nag. 97: 12 Nag. L. R. 94, 
Yado v. Emperor. 

(2) Colm. Dig. Cr. 42 of 1876, Police v. Mah - 

bir. 

(1879) 1879 Pun. Re. 25, pp. 75 (76), 
Fazlu r. Empress. 

Note 5. 

(1) (1926) 1926 Nag. 874 (375), Devaii ▼. 

Emperor. 

(1912) 1912 Pun. L. R. 228, TJjagar Singh 
r. Emperor. 
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under it, to try the case provided no murder has taken plaee in pursuance of the 
conspiracy. 2 

Where a case is prima fade one of murder a Magistrate specially empowered 
under this section has no power to try it. 3 Where there is evidence which, if 
believed, would sustain a charge of murder, it is undesirable that the Magistrate 
should, under this section, try the case for a minor offence. 4 

There is a conflict of opinion as to whether an offence of culpable homi- 
cide not amounting to murder is one that can be tried by a Magistrate empowered 
under this section. According to the Chief Court of Punjab it is not, the reason 
being that the Criminal Procedure Code does not contemplate a charge under 
the first part of S. 304 independently of a charge under S. 302 (murder) 
inasmuch as culpable homicide is prima facie murder unless the accused is able 
to show that he comes within any of the exceptions to S. 300. 5 The Judicial 
Commissioner's Court of Peshawar has, on the other hand, held that there is no 
want of jurisdiction in the specially empowered Magistrate trying an offence 
under the first part of S. 304 though the proper thing to do is to commit the 
case to the Sessions Court and not to try the case himself. 6 

Cases on the border line of jurisdiction and cases of great difficulty ought 
to be committed rather than be tried by the Magistrate under this section. 7 As 


a general rule the cases which a Magisrate empowered under S. 30 should refrain 
from trying are firstly , those in which a sentence more severe than he could 
inflict under S. 34, infra , appears to be called for and secondly , those cases in 
which the issues are so complex, or the difficulty of ascertaining the true facts 
or of correctly applying the law to them so considerable as to make a trial before 
a Sessions Judge with the aid of assessors more appropriate than a trial before 
a Magistrate under this section. 8 

Where a Sessions Judge is of opinion that a Magistrate empowered under 
S. 30 has tried a case which he was not competent to try, he should send the case 
to the High Court for an order that the accused be committed for trial to the 


Court of Session. 0 . 

Though a case may be triable by a specially empowered Magistrate he is 

not precluded from committing it to a Court of Session if there are good reasons 

for his doing so. 10 . . 

r Revision A Court of a Magistrate exercising enhanced powers 

„ . . •’ uip hv a Court of Session is nevertheless not a Court of 

and trying cases * ig in f cr ior to a Sessions Court and subject to its 

co-ordinate 3 ^ns Magistrate who is not a District Magistrate, but is invested 
revisional powers. i VX ° 

”77T7l58) Buuatn v. (1922) 60 Irul. Cas 459 (459) (Peah.), 

/o\ mooki 1025 Lnh. 157 (158), xz Emperor ▼ . E ardor . 

(-) (192 ) F f ero1 .' Fmveror r. (7) 1 ® ur - L - R - 158 * N O a Khan, In re CAt- 

, a v M028) 1928 Lah. 868 (869). Emperor T tempting to wage war against the 

(3) (1928) " ig08 Queen . Caae not to be tried as dacoity 

* Cri It. Jour. 288 (264). by D^t,^ Magistrate]. 

(1908) 8 Crl. u Batara Singh (8) (1893 1900) L. B. R. 219 (219), Sate 

fUnah. * » 38 Kadu ▼. Empresi. 

[8.. -fgwV&Jt. 1 Pan <9> <192a> ■ 575 <575)> ’■ 

.(4, (1884) 5TST 85 (88). Bmpr... rP~ , J0) (19 ,8> .41 (.42), .. 

mananda. No . 8> p . 8 (»). 

(5) (1891) 1991 Tnn. ne- BmprW- 20 Vote 6. 

R«. *°‘ P ’ ’ (1) (1904) 1 Cri. L. Jour. 1068 (1065): 1904 

(1898) TanJs<™* -.fTESV (P-k ). Pa ” 18 ' /a "~ T ' 

(6) (1922) *£ w Lr tto m r.‘Emporor. 


Vote 6. 

( 1 ) (1904) 1 Cri. L. Jour. 1068 (1065): 1904 

Pun. Re. 15, Jalloo r. Emperor. 
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Sentences which High Courts and Sessions Judges may Pass. 


with enhanced powers, is nevertheless subordinate to the District Magistate in 
. ie same way and to the same extent as any other Magistrate of the first class 

trale ,,X *436 and 437.“ " ° P " “ reV “ b >' «“ D »‘ ri « “««*•- 

B— Sentences which may be passed by Courts of various classes. 

Courts and Sessions Judges i . (.JJ A High Court may pass any 

maypass sentence authorized by law. 

(2) A Sessions Judge or Additional Sessions Judge may 

pass any sentence authorized by law ; but any sentence of death 

passed by any such Judge shall be subject to confirmation by 
the High Court. J 

,, Assistant Sessions Judge may pass any sentence 

authorized by law, except a sentence of death or of transporta- 
tion for a term exceeding seven years, or of imprisonment for a 
term exceeding seven years. 

♦(CODE OF 1882— S. 31.) 

B— Sentences which may he passed by Courts of various classes. 

31. A nigh Court may pass any sentence authorized by law. 

A Sessions Judge, Additional Sessions Judge or Joint 
Sessions Judge may pass any sentence authorized by law but 
any sentence of death passed by any such Judge shall bT sub 
ject to confirmation by the High Court. * 1 8 D 

authorized by law, except a sentenced hlTthll T/tZJZf- “7 PaSS sentence 
seven years or of imprisonment for a terT exZZg Zen ye Z w * t<5nn 7 ceedto f 
imprisonment for a term exceeding three years passed bv nn . ye . a f 8 > bat “ 7 8entonce of 
be subject to confirmation by the Session! Judge. 7 Assistant Sessions Judge shall 


Sentences which High 
Courts and Sessions Judg- 
es may pass. 


One Court for each 
sion. 


provisions of this Act. 


(CODE or 1872— Ss. 16, 17 and 18.) 

DlV1 Division: b6 * ° 0Urt ° f Stssion in ever 3' Sessions 

anv haVe PaWer t0 tr y an ? offence and to pass upon 

any offender any sentence authorized by law, subject to the 


W. The Local Government may appoint Additional Sessions Judges or Joint 

Appointment and powers of Session in one e « 6Xerci86 aU the P"™" of a Court 

of Additional and Joint be directed to act bur^dl 3* Dl . V1S10ns in y hich the y ma y 
Sessions Judges. Oovemmnnt a- 2 ±7 8aa ^ **7 su< * o*ses only as the Local 

Government directs them to try, or as the Sessions Judge of 

the Division makes over to them for trial 
18. n. M “1 ; 8PP« 

Appointment and powers Division to whiniTtif * 8 ° f a , 00,311 of 86881011 m the Sessiona 

of Assistant Sessions Judg- hearing anneals dd , ey may I 30 attached > except the power of 
os. K . ° g a PP eal . s » aad ot passing sentences of death, or trans- 

portation, or imprisonment for more than seven years; but 

the Sessions Division makes o J\o ' ™ ° f 


<2) (1916) 1916 Nag. 97: 12 Nag. L. R. 94, 


•I 


Tado ▼. Emperor. 
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SYNOPSIS. 

LEGISLATIVE CHANGES 

“ANY SENTENCE AUTHORISED BY LAW” 

(1) Solitary confinement and whipping 

(2) Transportation 

(3) Imprisonment 


Note No 
1 
2 

3 

4 

5 


Other Topics. 

Appeal from Assistant and Additional European British subject. See S 34-A 

Sessions Judge. See Ss. 408, 410. Reference and Revision by Additional Sessions 

Confirmation of sentence of death. Se* Judge. See S. 438 (2). 

S. 374. Transportation in default of fine. See Note 

Commutation lawful. See Note 4, Pts. 1 to 4, Pt. 3. 

3. 

1. Legislative Changes. — Under tlie Code of 1872 an assistant Sessions 
Judge had no power to award a sentence of transportation or to commute a 
sentence of imprisonment to one of transportation. 1 Both under the Codes of 
1872 and 1882 a sentence of imprisonment for a term exceeding three years 
passed by an Assistant Sessions Judge was subject to confirmation by the Ses- 
sions Jud"e and even when an Assistant Sessions Judge passed sentences under 

Any sentence of more than three years imprisonment passed by an Assistant Sessions 
Judge shall be subject to confirmation by the Sessions Judge. The Sessions Judge may 
either confirm modify or annul such sentence of the Assistant Sessions Judge. 


By what Courts the of- 
fences mentioned in the 
schedule arc triable and 
within what limits such 
Courts may pass sentence. 


(CODE OF 1861 — S. 22, Paras. 1, 2 and 3.) 

22. The offences mentioned in the schedule annexed 
to this Act shall, subject to the provision contained in the 
third explanatory note prefixed to the said schedule, be triable 
by tho Courts specified in Column 7 of the said schedule, and 
such Courts shall be competent to pass sentence in respect 
of such offences within the following limits, (that is to say). 

The Court of Session. Death (subject to confirmation 


, rmlT n Transportation, imprisonment of either description for a period 

by the Sudder )• including such solitary confinement as is authorized by law, 

not exceeding four ■ ’ Qr p ine to an unlimited amount, or both transportation and 

„ « f ine or imprisonment and fine, in cases in which both punish* 

Powers of Court o . < m cnts are authorized by the Indian Penal Code. Tn cases in 


sion. 


which, according io the Indian Penal (’ode, forfeiture of pro- 
r i 0 f Session may adjudge such forfeiture in addition to 

perty may be adjudged, 


the sentence. TtombaY it shall b3 lawful for a Sessions Judge to delegate 

Presidency 0 £ or tria j an Assistant Sessions Judge; and such 


In the 


1 Assistant Sessions Judge shall be competent in such cases to 

Assistant Sessions Jut g s sentences within the following limits: — Imprisonment of 

in Bombay. either description foT a term not exceeding seven years (in* 

t as is authorized by law), or fine, or both. If the sentence 
eluding such solitary confincm exceeding three years, it sharl bo passed subject to 

bo one of imprisonment . or a The Sessions Judge may review and hear appeals 

confirmation by the Sessions . A 8a i B tanta, and may confirm and amend (but not so as to 
against the proceedings of ni nc09 or or ,lers. It shall not be competent to an Assis- 

enhancc), or may reverse tl.m ^ ^ ^ appeal agaiDBt the proceedings of a Magistrate, 
tant Sessions Judge to revi years the aggregate of sentences was deem- 

8L35 . Bsnw ._ - 

Section c... < 144) ’ 

(1) (1879) R»t. On. 

Cr. P. C. 21 


S. 31, 

Note 1. 



S. 31, 
Notes 
1 — 4. 


162 


Sentences which High Court and Sessions Jvdcy.: may pass. 


ed to be a 
was referred 

it.-' 


single sentence, for purposes of confirmation 
fo the Sessions Judge for confirmation he had 


“ When a sentence 
no power to enhance 


Under Act IV of 1862 (repealed by Act X of 1872) a Sessions Judge 

ou ‘ pas r s ;l sentcnce of death. 4 Now, however.: death sentences passed by a 
Sessions Judge are operative only on confirmation by the High Court. 5 

2. “Any sentence authorised by Law”.— The punishment of penal 
servitude is applicable only to Europeans and Americans and its infliction on 
others is illegal. 1 The punishment of forfeiture formerly provided by Ss. 61 
and 62 of the Penal Code has now been done away with by the repeal of those 
sections. Even when such a punishment was provided for it was held that it 
could be imposed only in rare cases of an exceptionally atrocious character. 2 

3. Solitary confinement and whipping.— Solitary confinement cannot 
be awarded for an offence not punishable under the Penal Code but under a 
Local Act. 1 Nor can it be awarded where the substantive punishment award- 
ed does not include imprisonment but only fine. 2 Cumulative sentences of 
solitary confinement are contrary to the intention of S. 73 of the Indian Penal 
Code. 3 (See S. 73 of the Penal Code). 


If a sentence of whipping is passed under S. 3 of the Whipping Act no 
other punishment can be awarded, 4 but in respect of offences falling under 
S. 4 of the said Act whipping may be awarded either in addition to or in lieu 
of any other punishment. 6 An offender who does not come under Ss. 3. 4 or 
5 of the Whipping Act. cannot be punished with whipping.® 

4. Transportation.— Under S. 559 of the Penal Code transportation 
can be substituted for imprisonment by the Court which sentences the offender. 
As to conditions under which this could be done see S. 59 of the Penal Code 
and the undermentioned cases. 1 Under Sec. 59 of the Penal Code transpor- 
tation cannot be given for an offence under a special or Local Act 2 and the 
section does not authorise the substitution of transportation for imprisonment 
when the imprisonment is awarded not as a substantive sentence but in default 


(2) (1876) 1 Bom. 223 (224), Reg. v. Rama 

Bhivgowda. 

(3) (1880) 4 Bom. 239 (240), Imperatrix x. 

Ramaprema . 

(4) (1870) 14 Suth. W. R. Cr. 76 (76), Queen 

v. Busti Singh. 

(5) (1895) Rat. 806 (814). 

Note 2. 

(1) (1896) 19 Mad. 483 (485), Empress v. 

Duma Baidya. 

(2) (1906) 4 Cri. L. Jour. 871 (372): 29 

All. 25, Emperor v. Amritlal. 

(1908) 7 Cri. L. Jour. 349: 1908 Pun. 
Re. 7, Maghar Singh v. Emperor. 
Note 3. 

(1) (1870) 1870 Pun. Re. No. 20, p. 85 (86), 

Hama rain v. The Crown. 

(1924) 1924 Lah. 667 (667), Emperor v. 
Nazir Singh. 

(2) (1882) 1882 Pun. Re. No. 9, p. 13 (13), 

Bunsi x. Empress. 

(3) (1923) 1928 Rang. 197 (198): 1 Rang. 306 f 

Emperor x. Nga Sein Po. 

(4) (18921.16 Bom. 3^7 (358), Empress x. 

Dagadn. 

(1925) 1925 Mad. 183 (184), Varadarajulu 
v. Emperor. 

(5) (1922) .1922 All. 245 (246): 44 All. 538, 

Badri Prasad v. Emperor. 


(6) (1928) 1928 Oudh 111 (111): 1 Luck. 668, 

Jagannath v. Emperor. 

Note 4. 

(1) (1865) 3 Suth. W. R. Cr. 44 (44), Queen 

v. Tonooram. 

(1907) 6 Cri. L. Jour. 290 (291): 4 L. 

B. R. 65, Sen Da x. Emperor. 
(1901) 1901 Pun. Re. No. 27, p. 87, Salar 
Baksh v. Emperor. 

(1866) 1866 Pun. Re. No. 68, p. 69, 
Crown v. Sunda. 

(1864) 1864 Suth. Vf. R. 35 (35) (Cr.) 
(Gap.). 

(1866) 5 Suth. W. R. Cr. 44 (44), Queen 
v. ShonauUah. 

(1919) 1919 All. 827 (827), AUa-udrdin r. 
Emperor. 

(1866) 5 Suth. W. R. Or. 16 (17), Queen 
y. Mofianundo Bhundary. 

(1903) 1903 Pun. Re. 81, p. 77 (77), 
Arura x. Emperor. 

(1875) 1 All. 43 (45) (P. B.), Queen y. 
Naida. 

(1921) 1921 P. C. 24 (25): 44 Mad. 297: 
48 Ind. App. 35 (P. O.), Chinnayya 
Dhora y. Emperor. 

(2) (1901) 11 Mad. L. Jour. 127 (128), Muthu- 

ramalingam v. Muthalagu. 

. f > T ~ rr • i- * «!g 
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of payment of a fine. 3 If a Court awards transportation under S. 75 of the 

Penal Code it must be for life 4 but read with S. 59 it may commute a sentence 

of imprisonment to one of transportation for not less than 7 years but not 
exceeding 10 years. 5 

5. Imprisonment. Punishment by imprisonment under the Penal 
Code means that the offender shall go to jail. As to the propriety of passing 
a sentence of imprisonment till the rising of the Court see Note 4 to S. 32 
ir fra . 

An older directing that any period undergone as an under-trial prison- 
er should be considered as part of the sentence, is illegal. 1 Under S. 75* of the 
Penal Code on a second conviction a sentence of imprisonment for more than 
double the prescribed term is illegal.- S. 64 of the Penal Code prohibits only 
the running of a term of imprisonment in default of fine concurrently with 
a previously awarded term of imprisonment and it is not strictly illegal to 
order that a term of imprisonment subsequently ordered should run concur- 
rently with a term of imprisonment being undergone at the time in default of 
payment of a fine. But such an order is opposed to the spirit of S. 64 and 
should not be passed. 3 

An order sending an offender to a reformatory school cannot be passed 
in default of fine but only where the offender is sentenced to imprisonment or 
transportation. 4 

32.* (1) The Courts of Magistrates 
may pass the following sentences, 

namely : — 

\ Imprisonment for a term not exceeding 
two years, including such solitary confine- 
ment as is authorised by law; 

Fine not exceeding one thousand rupees: 
Whipping. 

Imprisonment for a term not exceeding *ix 
months, including such solitary confinement 
, as is authorized by law; 

Fine not exceeding two hundred rupees; 

, ... i Imprisonment for a lerm not exceeding one 

Courts of Magistrates of the thi.r! | Inont , ]; 

( Fine not exceeding fifty rupees. 

(2) The Court of any Magistrate may pass any lawful 
sentence, combining any of the sentences which it is authorized 

by law to pass. 


Sentences which Magis 
trates may pass. 


(a) Courts of Presidency Magistrates 
and of Magistrates of the first class. 


w 

class. 


(c) 

class. 


Courts of Magistrate-- of the second 


Sentences which Magis 
trates may pass. 


♦(CODE OF 1882— S. 32.) 

32. The Courts of Magistrates may pass the following 
sentences, namely: 


V . 


(3) (1882) T, Mad. 28 (29). Kumhus.a 

(4) (1882) ?882 Pun. Re. No- 38, I». 64. 

(5) (1002) ?T„r iJT&i. ™ '*» 3 >. ». 

Zan v. Crown. 

“ki. -rV. 14. 

Mohd. Shnriff v. Croo n. 

Note 6. „ ... „ 

<1) (1928) 1923 Lah. 104. Danga Khan v. 


Kmprrnr. 

(1893*1900) 2 Low . Bur. Iiul. 42 (42). 
( 1908 ) 7 C'ri . L. Jour. 453 (453): 4 L. 

B. R. 152. Emperor v. Tha Hnun. 

( 2 ) (1882) 1882 Pun. Rc. No. 38. p. 63 (64). 

Empress v. Ismail. 

(3) (1931) 1931 Kane. 51 (51). Emperor 

Ibrahim. 

(4) (1911) 12 Cri. L. Jour. 244 (244) (Rang.), 

Nga P Tok t. Emperor. 


S. 31, 
Notes 
4 — 5. 


S. 32. 



164 


S. 32. 


Sentences which Magistrates may pass. 

0 

SYNOPSIS . 


Note No. 

LEGISLATIVE CHANGES . . . . l 

SCOPE OF THE SECTION .. 2 

GENERAL PRINCIPLES AS TO PUNISHMENTS . . . . 3 

IMPRISONMENT 4 

SOLITARY CONFINEMENT 5 

FINE 6 

WHIPPING 7 

“MAY PASS ANY LAWFUL SENTENCE” 8 


Other Topics. 


Compensation out of fine. See Note 6, 
Pt. 9. 

Discretion in passing sentence. See Note 3, 
Pt. 3. 

Pine — Means of the accused. See Note 6. 
Pt. 5. 

Fine under special Law. See Note 6, F.N. 

2 . 

Imprisonment by Presidency or Pi ret Class 
Magistrate. See Note 2, Pt. 8. 

Nature of sentence* should be defined. See 


Note 3, Pt. 33. 

Order for daily fine. See Note 6, Pt. 4. 
Penal Code, S. 75. See Note 2, Pts. 2 and 3. 
Second Class Sub-Divisional Magistrate — 
Powers of, under S. 106. See Note 2, Pt. 
9 .' 

Solitary confinement in respect of several 
offences. See Note 5, Pt. 11. 

Solitary confinement in summary trials. Sec 
Note 5, Pt. 10. 


i f Imprisonment for a term not exceeding 

(а) Courts of Presidency Magistrates I tw \ W including such .solitary confine- 

and of Magistrates of the First Class. me "* as authorized by law; 

b I Fine not exceeding one thousand rupees: 

[ Whipping : 

f Imprisonment for a term not exceeding 

(б) Courts of Magistrates of the Second ) eix f° nth9 ’ solitar y confln °- 

£t] asg ■{ ment as is authorized by law; 

I Pine not exceeding two hundred rupees; 

Whipping. 

Imprisonment for a term not exceeding 
one month; 


( o ) 

Class. 


Courts of Magistrates of the Third 


Pine not exceeding fifty rupees. 


The Court of any Magistrate may pass any lawful sentence, combining any of the 
sentences which it is authorized by law to pass. 

No Court of any Magistrate of the second class shall pass a sentence of whipping 
unless he is specially empowered in this behalf by the Local Government. 

• / . « 4 


(CODE OP 187a— S. 20.) . 

Sentences which Magis- - '*** FT** ot * res P ect to the trial of 

trates may pass offences and to passmg sentences on persons convicted of 

* v * them are as follows: — 


Magistrates of the First Class may pass the following sentences:— 


( f 



Sentences which Magistrates may pass. 


1 6 : 


1 . Legislative Changes.— 

Difference between the Codes of 1861 and 1872— 

At the time when the Code of 1861 was passed, whipping was not a 
punishment which could be awarded under the Penal Code. 1 Subsequently 
however, the Shipping Act (VI of 1864) was passed and the punishment 
of whipping was thereby recognised in certain cases; such punishment was to 
be considered as one of the penalties prescribed by the Penal Code 2 TTnrW 
S. 8 of the Act YI of 1864 a Magistrate of the District, a Subordinate Magis- 
trate of the first class or a specially empowered Magistrate could pass’ a 
sentence o f wh ippi ng. 3 Th e Code of 1872 introduced the provision as to whip- 

Powers of Magistrates, Imprisonment not exceeding the term of two years ThT- 

First Class. eluding such solitary confinement as is authorized by law) ; 

Fine to the extent of one thousand rupees; 

Whipping. ’ 

Magistrates of the Second Class may pass the following sentences: 

Imprisonment not exceeding six months (including 

Powers of Magistrates, such solitary confinement as is authorized by law) • 

Second Class. Fine not exceeding two hundred rupees; 

Whipping. 

Magistrates of the Third Class may pass the following sentences: — 

Powers of Magistrates, Imprisonment not exceeding one month; 

Third Class. ’ 

Fine not exceeding fifty rupees. 

A Magistrate of the third class may not pass a sentence of solitary confinement, or 
of whipping. 

Any Magistrate may pass any lawful sentence; combining any of the sentences 
which he is authorized by law to pass. 

(CODE OF 1861— S. 22, Paras, 4 to 8.) 

The Magistrate of the District or other officer authorized to exercise the powers of 

a Magistrate. Imprisonment of either description not exceed- 
ing the term of two years, including such solitary confinement 
as is authorized by law, or fine to the extent of one thousand 
rupees, or both imprisonment and fine in all cases in, which 
both punishments are authorized by the Indian Penal Code. 

Subordinate Magistrates or Officers authorized to exercise any of the powers of a 
Magistrate: — 

First Class. — Imprisonment of either description not 
exceeding six months, or fine not exceeding two hundred 
■rupees, or both imprisonment and fine in all cases in which 
both punishments are authorized by the Indian Penal Code. 

Second Class. — Imprisonment of either description not 
exceeding one month, or fine not exceeding fifty rupees, or 
both imprisonment and fine in all cases in which both punish- 
ments are authorized by the Indian Penal Code. 

•NTo sentence of solitary confinement, under Section 73 of the Indian Penal Code, 
shaU bf passerby any Court inferior to an Officer exercising the powers of a Magistrate. 


Powers of the Magis- 
trate of the District. 


Powers of Subordinate 
Magistrates, First Clafis. 


Powers of Subordinate 
Magistrates, Second Class. 


1, (1869, App. UW 


Shamadar. 

(1868) 9 Suth. W. R. 
v. Chwndar. 

(3) (1868) 9 Suth. W. R. 

v. Chundar. 


41 (41, 42), Nassir 
41 (41, 42), Nasrir 
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S. 32, 
Notes 
1 — 2 . 


| )in 5 S \ 20 , tbel ' eof and S - 8 of th e Act VI of 1861 was repealed. According 
to ... _0 ot the ( ode of 1872, a sentence of whipping could be passed by a 
Magistrate of the first class or second class. 

~ A sentence of solitary confinement could, under the Code of 1861 
be only passed by an officer exercising powers not less than that of a Magis- 
trate corresponding to First Class Magistrate under the Code of 1872. Under 
the latter Code, even a Second Class Magistrate had such power. 

3. The powers given to the Magistrate of the District , or officer exercis- 
i>uj 'he powers of a. Magistrate (which meant the full powers of a Magistrate), 
a Subordinate Magistrate of the first, chiss and a Subordinate Magistrate of the 
second class under the Code of 1861, were conferred on Magistrates of the first 
oJass. second class and third class respectively under the Code of 1872. 

Differences between the Codes of 1872 and 1882 

L-nder sub-S. 3 of S. 32 of the Code of 1882 a Second Class Magistrate 
could pass a sentence of whipping only when he was specially empowered in 
that oeha\lf by the Local Government. 4 

Chanae made in 1898 — 


The words “if specially empowered’ ’ were added after the word “whip- 
ping m sub-S. 1 (b) to conform to sub-S. 3 of the Code of 1882. 

Change made in 1909 — * ' T 

ci i ^ anc * wor ^ s "whipping, if specially empowered’ ’ in sub- 

b 1 (b) were repealed by the Whipping Act IV of 1909. A Second Class 
Magistrate cannot now pass a sentence of whipping. 

2. Scope of the Section. — This section lays down the extent of the 
punishment which a Magistrate by his ordinary jurisdiction, is competent 
to inflict 1 and Ss. 36 and 37 infra deal with the ordinary and addi- 
tional powers of Magistrates under the Code in other respects. A 
Magistrate cannot exceed the limit prescribed by the section and 
pass a sentence which he is not authorised to pass. 2 Thus he cannot 
sentence a person under S. 75 of the Penal Code as being a previous offender 
and award an enhanced punishment exceeding the limits of his power under 
this section. 3 Even a request, on the part of the accused will not enable him 
to do so. 4 Nor can a Magistrate acting under S. 395 infra inflict any sentence 
exceeding his limit. 5 Similarly a Magistrate even though specially empower- 
ed under S. 30 cannot, when exercising his ordinary powers, pass a sentence 
greater than that allowed by this section. 6 Again an Appellate Court, in vary- 
ing a sentence, is bound by the limitations imposed by this section on the trial 


(4) (1883) 7 Bom. 303 (304), Emperor v. 

Bhagranta. 

Hote 2. 

(1) (1868) 9 Suth. W. R. 41 (41), Nassir v. 

Ghundar. 

(2) (1871) 1871 Rat. 49 (49), Reg. v. Vithya. 
(1863) 1' Bom. H. C. R. 87 (88), Reg. v. 

Arjun. 

(1864) 2 Bom. H. C. R. 126 (127), Reg. 
v. Ganu Ladu. 

(1929) 1929 Rang. 279 (279) : 7 Rang. 
368, Nga Mya v. Emperor. 

<3) (1865) 1 Weir 86 (86). 

(1893-1900) L. B. R. 78 (78), Queen- 


Empress v. Nga Tun Tha. 

(1870) 6 Mad. H. C. R. App. ii (iii) . 
(1894) 1894 Rat. 688, GxUab. 

(1904) 1 Cri. L. Jour. 607 (608, 609) 

(Bom.), Emperor v. DavU Narsu. 
(1905) 2 Cri. L. Jour. 749 (750): I N. 
L. R. 137, Ghaeia Teli v. Emperor . 

(4) (1869) 3 Beng. L. R. App. 50 (52), In 

re Kriehnanand. 

(5) (1902) 2 Weir 449 (449), Petitioner Karat 

Ahmad. 

(6) (1933) 1938 Bom. 58 (59): 34 Bom h. 

R. 1676, Emperor v. Ramachandra 
Gane8h. 
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Court. Thus where the Appellate Court affirmed the conviction passed by a 
Magistrate of the second class but changed the sentence from one of three 
months simple imprisonment to one of fine of four hundred rupees, the sentence 
was held to be illegal. 7 The High Court, however, has under S. 439 infra 
power to enhance the sentence beyond the power of the trying Magistrate the 
limit of such enhancement being the sentence that could be passed by a Presi- 
dency Magistrate or a Magistrate of the first class not specially empowered 
under 8. 30. 8 

The provisions of this section do not affect the powers of a Magistrate 
under S. 106 to bind over a person to keep the peace for a period exceeding 
that for which he can pass a sentence of imprisonment under S. 32. Thus a 
Second Class Magistrate, who is also a Sub -Divisional Magistrate, is not limited 
by this section from binding over a person to keep the peace for a period of six 
months only but can go as far as S. 106 allows even though the order carries 
with it an alternative sentence of imprisonment if the security is not furnished. 9 

3. General principles as to punishments. — The mere fact that, 
under this section a Magistrate can award a punishment not exceed- 
ing a certain limit, does not mean that the maximum punishment 
prescribed by Law should follow automatically upon the conviction. 1 Such 
punishment should be awarded only in extreme cases. 2 The Magistrate should 
exercise a judicial discretion in each case and pass an adequate sentence after 
taking into consideration all the pertinent circumstances of the case, 3 such as 


(7) (1924) 1924 All. 130 (130): 45 All. *.-94, 

M oh d. Yakub v. Emperor. 

(8) (1915) 1915 Sind 33: 9 Sind L. R. 82, 

Emperor v. Kamal. 

(9) (1915) 1915 All. 15: 37 All. 230, Emperor 

v. Raja. 


( 1 ) 

< 2 ) 

<3) 


Vi 


(1929) 

(1928) 

(1929) 

(1867) 

(1930) 

(1930) 


(1981) 

(1980) 


(1918) 

(1080) 

(1931) 


Note 3. 

1929 Lah. 29 (30): 10 Lah. 524, 
Kehr v. Emperor. 

1928 Naif. 188 (ISO): 24 Nag. L. 
R 110, Sitaram Kunbi v. kmpercr. 

1929 All. 919 (32-0, Oanga Sayar 
v. Emperor. 

8 Suth. W. R. Cr. 3 (3), Queen 
v. Mu#immat Rhoodeea. 

1930 Sind 58 (59), Mwndo v. 

Emperor. v _ 

1930 All. 279 (279), Emperor v. 
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be proportionate to the nature and 
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1931 Cal. 448 (450): 58 Cal. 392, 
Emperor v. Tar Mohd . 

1980 Lah. 867 (870), Orn Prakash 
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must consequently vary from time to 
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14 Crl. L. Jour . 606 (607) T « 
1930 Mad. W. N. 74 (76), In re 
Shanmuga Kudumban. 

1981 Mad. W. N. 265 (266), 

Kandastoamg Nayakar v. Nmjjror 
(Deterrent sentence may *» **▼•" 

while popular feeling seems Wgh and 
should be reviewed in a calmer 

aon with regard to the precise offence 


committed by each person) . 

(1921) 1921 Mad. 303 (303), In re Bhyni 
Rajayye. 

(1927) 1927 Nag. 49 (50), Emperor v. 
Akosh Kumbi. 

(1927) 1927 Nag. 221 (221), iff. Ear, hi 
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(1909) 10 Cri. L. Jour. 239 (243): 2 

Sind L. R. 27, Emperor v. Buzari. 
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v. Emperor. 

(1933) 34 Cri. L. Jour. 271 (273) (Nag.), 
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(1926) 1926 Jour. 179 (179), Anant Prasad 
Ray v. Emperor. 

(1931) 1981 Lah. 97 (97), Sham Lai v. 
Emperor. 

(1889) 16 Cal. 310 (323), The Government 
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provocative language — Accused giving 
only one blow — Sentence of five years' 
rigorous imprisonment considered ex- 
cessive and reduced to three vears) . 

(1867) 8 Suth. W. R. 18 (19), Ealachand 
v.Boida (A deliberate attempt of 
pervert justice by fabricating false 
statement — Sentence of three years 
held to be not too severe) . 

(1927) 1927 Mad. 66 (67): 50 Mad. 479, 
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under S. 294-A, Indian Penal Code — 
Lottery not carried out — Sentence 

reduced) . ] 

[See also (1893-1900) Low. Bur. Rul. 352 
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(1921) 192; Pat. 63 (65, 66), Mala no v. 
Emperor (Do.). 

(1928) 1928 All. 150 (154), Emperor v. 
Badan Sirgh. 

(1910) 11 Cri. L. Jour. 421 (422): 1910 
Pun. Re. No. 16, Sant Singh v. 
Emperor (Technical offence, nominal 
sentence is always quite sufficient). 

(1924) 1924 All. 200 (201), Nihal Mohd. 
v. Emperor. 

(1930) 1930 Lah. 100 (100), Harnam Das 
v. Emperor . 

(1933) 1933 Lah 311 (311), Altaf Hussain 
Shah v. Emperor. 

(1933) 1933 Oudh 269 (272), Ohhote Lai v. 
Emperor. 

(1933) 1933 Lah. 481 (481), Ghulam Mohd. 
v. Emperor. 

(1917) 1917 Mad. 899 (899), Blamboyil 
Eutta Sheri Ahmad. In re. 

(1916) 1916 Lah. 269 (269), War is v. 

Emperor. 

(1916) 1916 All. 175 (175), Badri Prasad 
v. Emperor (Savage sentences are 
unjustifiable) . 

. (1926) 1926 Bom. 255 (255), Framji Bo- 

manfi Banaji v. Emperor. 

(1924) 1924 Cal. 18 (44), Billinghurst v. 
Blackburn . J 

(4) (1926) 1926 Mad. 1165 (1166): 50 Mad. 

474, Mayandi Thevan v. Emperor. 

(1929) 1929 Mad. 841 (842): 53 Mad. 80, 
Karuppa Tevan v. Emperor. 

See also the following cases: — 

Youth and Sex. 

(1933) 1933 Cal. 1 (2, 3) (F.B.). Prodyot 
Kumar Bhattacharfya v. Emperor. 

(1933) 1933 Cal. 140 (140), Zaman v. 
Emperor. 

(1907) 6 Cri. L. Jour. 411 (413), Pindi 
. Das v. Emperor. 

(1930) 1930 Lah. 424 (425), Tirathram v. 
Emperor. ■ . 

(1928) 1928 Lah. 531 (632), Amir v. 

Emperor. 

(1929) 1929 Lah. 64 (66), Thakar Singh v. 
Emperor. 

..(1980) 1930 Mad. 972 (973): 53 Mad. 861, 


Eolanda Nayakar v. Emperor. 

(19-2) 1922 Nag. 66 (66), Eacharia Maliar 
v. Emperor. 

(1926) 1926 Nag. 461 (463): 22 Nag. L. 

104, Madho v. Emperor. 

(1930) 1930 Lah. 50 (51), Gehna Sardara 
v. Emperor. 

(1915) 1915 Mad. 542 (545), Muniandi v. 
Emperor. 

(1917) 1917 Mad . 667 (668), Emperor v. 
Muthiah Ohettx. 

(1918) 1918 L. B. 58 (59), Ohit Tha v. 
Emperor. 

(1928) 1928 Notes 9 (e) (10), Mohd. Sultan 
v. Emperor. 

Old Age. 

(1931) 1931 Bom. 70 (73): 55 Bom. 220 
Emperor v. Sakina Bai Badruddin 
Lukman. 

(1930) 1930 Lah. 874 (875), Sham Das v. 
Emperor. 

Illness. 

(1904) 1 Cri. L. Jour. 477 (477): 2 Low. 

B. R. 209, King-Emperor v. Appal- 
swamy. 

Motive. 

(1924) 1924 Lah. 654 (656), Pirthe v. 
Emperor. 

(1923) 1923 Oudh 180 (181), Ohintaman v. 
Emperor. 

(1932) 1932 Cal. 651 (652), Eailash Chan- 
dra v. Emperor. 

(1928) 1928 Pat. 159 (160): 6 Pat. 471, 
Rekha Rai v. Emperor. 

Drunkenness. 

(1923) 1923 Cal. 460 (462), Emperor v. 
Tincouri Dhopi. 

(1917) 1917 Lah. 226 (230): 1917 Pun. 

^°* 28 - Pat Singh v. The Grown. 

(192?) 1923 Lah. 294 (294), Jaimal Singh 
v . Crown. 

(1926) 1926 Lah. 232 (233): 7 Lah. 50, 
Sheru, v. Emperor. 

(1911) 12 Cri. L. Jour. 477 (478), Nyo Hla 
Aung v. Emperor. 

Insanity. 

(1866) 1866 Pun. Re. No. 56, page 63 

, „ v (63), Notaram v. The Grown.- 

(1866) 1866 Pun. Re. No. 109, page 106 
(107), Buhsh v. Mt. Oomar. 

( 1S93-1900) L. B. R. 249 (250), Nga Po 
Tha v. Empress. 

(1914) 1914 U. B. R. 31: 1915 V. B. R. 
28, Nga Earn Hla v. Emperor. 

(1933) 1933 Rang. 144 (146), Nga Earn 
Tha v. Emperor. 

Ignorance of law. 

(1933) 1933 Cal. 332 (383), Rabindranath 
Dhar v. Emperor . 

(1920) 1920 Lah. 379 (879): 1 Lah. 440, 
Must. Nandi v. Crown. 

(1929) 1929 Lah. 601 (603), Joga Singh 
v. Emperor (Young age, minor part 
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circumstances) . 

(1933) 1933 Lah. 718 (720 h Mt. Sardaram 
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(5) First offence. 

(1933) 1933 All. 438 (440): 55 All. 557, 
Emperor v. Mohd . AM Khan. 

(1930) 1930 Lah. 424 (425), Tirath Ram 
v. Emperor. 

(1930) 1930 Lah. 306 (309}, Anand Kishore 
v. Emperor. 
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on sudden provocation, 6 or in excess of the right of self-defence, 7 or that the 
accused has made a confession 8 or in cases of defamation or abuse, has made 
an immediate apology 9 or the fact that in cases of rape or abduction, the woman 
was a consenting party 10 or was unchaste 11 is a mitigating circumstance to be 
considered in awarding punishment. On the one hand the theory of deterrent 
punishment should not be loosely put into practice except where there is a 
danger of a wide breach of the peace or security. 12 Thus in cases where a gang 
of desperate men or an unlawful assembly, threatens to defy the law, the heavi- 
est possible sentence should be passed. 13 Similarly the following crimes should 
also be punished with a deterrent sentence. 

( a ) Arson. 14 

(b) Crimes relating to coins. 15 

(c) Burglary. 16 

( d ) Crimes of violence on women. 17 

(e) Illegal traffic in drugs 18 or liquor. 19 

(f) Extortion by a police officer. 20 

( g ) Sodomy. 21 

(7t) Theft in a railway train. 22 


S. 32, 
Note 3 


3) s issnsnoB doe), iw v. 

(1928) 1928 Lah. 913 (914), Gaman v. 
(1916) 1916 Oudh 138 (138), Pwran v. 
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(1917) 1917 Low. B- 91 

Non Myat ^^>166) Muhammad 

. (1933) 1933 Lali. 165 {IW), 

v : “a 26 ), Hira Sinyh 
(1933) 1933 Lah. 126 

v. Emperor. 245 (24 6): 1 

(19 ° 9) llnd C L: 5: 1 Emperor v. 

(7) ExceesivY ^V>- 8 «/( lis^GUian Singh 
(1914) 1914 Lah. 178 

v. Crown. Mata gingh v. 

(1924) 1924 Lah. 61 

Grown. (345), Mustafa v. 

(1932) 1932 Lah. 344 (» > 

Emperor. m v# Emperor. 

(1916) 1916 Low. B -Rl (254), Manjoo v. 

(8) (1928) 1923 Nag. 251 ( 
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(1916) 1916 V. B. 1 UL " 

Saing. /nos) Mohd. Nazir 

(9) (1928) 1928 AH. 321 (325), * 
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10) (1P27) ' ,0 27 Lah. 91 ( 

Emperor. , 20 4), Pr itam Singh 

(1932) 1932 Lah. 203 

v. Emperor. gfJ (5g7 ) (Lah.), 

(1914) 1914 Lah. 101 

Emperor. mfl) : 7 Lah. »•>. 
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(13) 
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(16) 
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( 19 ) 

( 20 ) 
( 21 ) 
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(1924) 1924 Oudh 335 (336): 27 Oudh 
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(1927) 1927 Lah. 772 (772), Ibrahim v. 
Emperor. 

(1911) 12 Cri. L. Jour. 500 (501), Ram 
Charul v. Emperor. 

(1922) 1922 Pat. 267 (268, 269), Gossain 
v. Emperor. 

(1911) 12 Cri. L. Jour. 260 (265) (Lah.), 
Ghulam Mustafa v. Emperor. 

(1927) 1927 Oudh 151 (154), Wajidali v. 
Emperor. 

(1929) 1929 Pat. 502 (503), Jaigi TJraon 
v. Emperor. 

(1924) 1924 All. 781 (782), Khanfan v. 
Emperor. 

(1931) 1931 Oudh 116 (119): 6 Luck. 539. 

Ghafoor Khan v. Emperor. 

(1927) 1927 Lah. 220 (221), Emperor v. 
Sardara Singh. 

(1932) 1932 Lah. 258 (258), Emperor v. 
Sardara. 

(1929) 1929 Lah. 584 (585), Kola v. 
Emperor. 

(1927) 1927 Oudh 132 (134): 29 Oudh Can. 

374: 1 Luck. 801, AH Abbar v. 
Emperor. 

( 1926 ) 1926 Sind 193 (193): 20 Sind L. 

R. 70. Emperor v. Mustabi. 

(1927) 1927 Sind 112 (112), Emperor v. 
Jiudho. 

(1933) 34 Cri. L. Jour. 180 (181) (Lah.), 
Emperor v. Dharam Singh. 

(1926) 1926 Sind. 176 (176): 20 Sind L. 

R. 1, Emperor v. Qulab. 

( 1916 ) 1916 Lah. 345 (345), Lehna Singh 
v. Emperor. 

(But see (1932) 1932 Lah. 10 (10), Meh- 
inh Din v. Emperor. ] 

(1921) 60 Ind. Cas. 658 (659): 1916 

Pun. Re. 19, Emperor r. Budha. 
r But see (1892) 5 O. P. L. R. 44 (44), 
Empress ▼. Burner and Pang at .] 
(1897-1901) 1 Upp. B. R. 820 (824). 
(1933) 1938 Sind 87 (88), Saleh Sumer 

▼ . Emperor. 

(1912) 13 Cri. L. Jour. 581 (531) (Bom.), 
Emperor r. Ananda Laxman. 
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On the oilier hand an accused person is not entitled to get off merely 

because he is a person of high position and one who has done good service for the 

Government in the past 23 0 r because he belongs to a particular caste or commu- 
nity.- 4 


A sentence of two years’ imprisonment on a juvenile offender will be 
improper when his adult co-accused with three previous convictions, is award- 
ed only one year’s imprisonment. 23 A sentence of solitary confinement, is salu- 
tary in the case of old offender convicted of offences against prisperty but is 
not suitable for persons convicted of culpable homicide not amounting to 
murder, committed in a moment of grave and sudden provocation. 20 Whipping 
is not a proper sentence in the case of an accused of some position. 27 But it is 
more, appropriate than a fine 28 in the case of a juvenile offender or a sentence of 
imprisonment/. 29 Cases of petty offences are more appropriately punished by 
fine than by imprisonment 30 and where it is possible to inflict a fine or a sentence 
of whipping, short terms of imprisonment should be avoided. 31 Imprisonment, 
for offences outside the Penal Code, should be given only as a last resort in cases 
of contumacy. 32 

A Magistrate who pronounces a sentence must define precisely the nature 
of the sentence intended, as well as the period of detention. Generally the sen- 
tence ought to be self-contained like a decree of a civil Court, so that the func- 
tionary who has to execute it should have nothing to do but to obey the direc- 
tion given, without making an inquiry on his own account. 33 Where the Court 
awards the maximum punishment, it should give the reason therefor. 34 


4. Imprisonment. — Imprisonment may be rigorous or simple. But 
where the nature of the imprisonment is not specified when the sentence is pass- 
ed, it must be taken to lie simple 1 and where the Magistrate uses the phrase “I 


<23) (1927) 1927 Oudh 319 (320): 1 Luck. 220, 

Qabul Ahmad v. Emperor. 

(1928) ) 928 All. 150 (156), Emperor v. 
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i 24) (1932) 1932 Lah. 500 (501), Lachhmi 

Narain v. Emperor. 
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429, Abdul v. Emperor. 
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Undhram v. Emperor (Other things 
being equal the same offence should 
receive the same punishment) . ] 

<26) (1892) 5 C. P. L. R. 48 (50), Empress 

v. Sonhar. 

(27) (1907) 5 Cri. L. Jour. 217 (218), Baghel 

Singh v. Emperor. 

(28) (1872-1892) 1 Low. B. R. 221 (221), 

Nga Ya Baw. 

(29) (1884) 1884 Pun. Re. No. 3, page 4 (4), 

Jixoan v. Empress. 

(1984) 1934 Rang. 123 (124): 6 Rang. 

291, Emperor v. Shwe Bein. 

< 30) (1879) 1 Weir 894 (895). 

(1911) 12 Cri. L. Jour. 435* (435) 

(Lah.), Ghet Singh v. Grown. 
(1930) 1930 Pat. 241 (242): 9 Pat. 113, 
Narayan Maharana v. Emperor. 
(1931) 1981 Pat. 342 (343), Ananda Par • 
thi v. Emperor . 


(1872 1892) Low. B. R. 537 (537), Queen- 
Empress v. Ma Eye U. 

(1900) 1 Pun. L. R. 52 (53). 

(1916) 1916 Bom. 98 (98): 41 Bom. 149, 
Emperor v. Mohd. Nathu. 

(1924) 1924 Bom. 453 (453), Emperor v. 
Gala Mana. 

(31) (1872-1892) Low. Bur. 423 (423). 

(32) (1931) 1931 Mad. 777 (778), 77 ppalapati 

Bulti Nagayya v. Emperor. 

(1913) 14 Cri. L. Jour. 293 (295): 9 Nag. 
L. R. 68, Sheikh Moti v. Emperor. 

(33) (1901) 24 Mad. 13 (15, 16), QueenrEmpress 

v. Rama. 

(1893) 15 All. 208 (209), Empress ▼ . 
Narain. 

(1869) 1869 Pun. Re. No. 33, pa g» 63 
(63), Rajada v. Grown. 

[See also (1869) 5 Mad. H. C. App. 5 
(5).] 

(34) (1926) 1926 Lah. 289 (240), Harnam 
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pass sentence under Ss. 326 and 148” or whatever the section may be, it must 
be interpreted to mean that the Magistrate intended to pass concurrent 

sentences. 2 

A Magistrate has no jurisdiction in awarding a sentence to direct that 
any portion of the period during which the accused had been detained in cus- 
tody, as an under-trial prisoner should be computed as part of the sentence. 3 
But in estimating what should be the proper sentence, the Court can take into 
consideration the period of such detention. 4 A sentence of imprisonment until 
the rising of the Court is good and fulfils the requirements of the law. 5 It has 
however been held in the undermentioned case 6 of the Madras High Court that 
punishment by imprisonment means that the offender shall go to Jail , that 
imnrisrmmp.nt till the rising of the Court is a clear evasion - 


mnishment by imprisonment means mat me ^ 

mprisonment till the rising of the Court is a clear evasion of the intention of 
;he statute but that possibly in rare cases where the offence is obviously teehm- 
, a l a Court may be justified in taking the extreme step of evading the statute 

which it is appointed to administer. , , 

It is ne t competent for a Magistrate to award imprisonment for several 

periods with interval between each period 7 or to order the accused to suffer im- 
prisonment in a Police lock-up. 8 , „ 

A sentence of recurring terms of imprisonment for every breach of an 

order to pay maintenance,; in anticipation of breach is illegal.- 

. g olitar7 Confinement— S. 73 of the Penal Code provides that when- 
5. Solita 7 offence for which , under that Cod !c the Court 

ever a person is corn n cted ot a im prisonmcnt .. the Court may order the 

has power to sentence him for the perio d specified in that sec- 

offender to be kept !i • J The puI) ; s hment of solitary confinement cannot 
tion and S. 74 of that Co • t \ ot under the Penal Code; but' under a 

therefore be awarded f ce of a , prov ision therein for imposing such a 

Special or Local Act in t .V that * 0 so i ila ry confinement can be ordered 
punishment. Thus it n«ii» 
in cases of convictions un er.- 

(1) The Arms Act. 

(2) The Excise Act. 

(3) The Criminal •'Tribes Ac . 

( 4 ) The Post Offices Act. s 

(5) rrnp N.-W. Frontier Ru les^ 
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» nS97) l 8 9 9 7 S, B ^ r 217 ( 217 , 218 ). 

( 1919 , kV # 2 ^ | 4 r °« <«' !Lw 
( 1803 - 1900 ) n. B. »• 458 ( 453 ) : 4 ho". 

M u r i5i/%r »• ao) <c< ). 
« (1910 > jjL&rV *«»• 

5 > <« 07) fc* 494 

[8ee *T49^ 8 TB« 5 .). 3 fr<M«, T ; 

/Z\ Sr&. J >rsft ->• *r °'X 

; *,*! su*r r »• ‘ 157)!7 "° W - 


App. xxxIt 


R. 62, Emperor v. Pn Thin. 

(9) (1870) 5 Mad . H. C. R. App. 

(xxxiv) . 

Note 5. 

<n (1866) 1866 Pan. Re. No. 120 , p. 120 , 
* ' Crown v. G hot am TToosain . 

<19*9) 1929 L*h. 667 (667), King-Bmp* 

,19 - ' ror r. yailr Slnth. 

. /iRRQ) 1880 Pun. Re. No. 17, P«K® 65 

(2) (1889) OurdU Singh. 

(1803*1000) L. B. H. 554 (555), EmproM 

v. fti Kun tta. 

(3) ,,924) 1924 All. »>® <**°> : 48 All. 11*. 

Emprror v. Bldha. 

1880 Pun. Ru. Vo. 17 , 

( 18891 1»« g mprnr T . Onriu Binfh. 

m\ ,ia 7 m 1870 Pnn. Re. No. 20, p*,o 85 

14) ( (86), Bumamin ▼. Ths Crown (Act 

XVI of 1866 ). 

/i 0701 1879 Pun. Re. No. 24, puffo 75 
( 1870) gmperor T Mukh Ram 

(1875) 1*75 Pun Re. No. 4, PM* « (6), 

(5) (> Crot~n ▼. Manatmr. 
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S. 32, 
Notes 
5—6. 


Sentences which Magistrates 


may PASS. 


(6j TJie Opium Act. 6 • • 

Again solitary confinement can be awarded only as r>art q 

be awarded in lieu of whipping under S. 395 infra* 

A solitary confinement may be ordered even in eases where the trial is 
a summary one.™ As to extent and the mode of inflicting a sentence of sofitarv 
confinement, see Ss. 73 and 74 of the Penal Code and the following cases?* ‘ 

6. Fine.— The maximum amount of fine for the payment^ which -he 
Court may sentence an offender is Rs. 1,000-0-0.* This is so in the case of all 
offences under the Penal Code. In the case of offences under anv other law 
the same Rule will apply except where it is otherwise provided by such law 
See S. 5 ante and the following cases. 2 The power to punish with fine for 
separate offences is however not affected by this section even though the aggre- 
gate fine imposed in respect thereof exceed Rs. 1,000. 3 See S 35 infra 

yet eommitted^s * da “ y »« 


(6) (1901) 14 C. P. L. R. 39 (40), Empress 

v. Baldeo. 

(7) (1869) 1869 Pun. Re. No. 20, page 37 

(38), Crown v. TJmar Singh. 

(1873) 1873 Pun. Re. No. 26, page 34 
(36), Crown v. Jita. 

(1882) 1882 Pun.. Re. No. 9, page 13 
(13), Bunsi v. Emperor. 

(1887) 1887 Pun. Re. No. 53, page 142 
(143). Emperor v. Jamdad. 

(S) (1914) 36 All. 495 (496), Kundan Lai v. 

Emperor. 

(1927) 1927 All. 472 (473), Emperor v. 
Phaklcar. 

(9) (1899) 1899 Pun. Re. No. 14, page 38 

„ (39), Empress v. Gaman. 

(1884) 6 All. 83, Emperor v. Annukhan. 

(11) (1895) 15 All. W. N. 82 (82), Empress v. 

AchraJ. 

(1896) 1896 All. W. N. 132 (132), Empress 
v. Garni. 

(1869) 3 Beng. L. R. 49 (50), Nyan Suk 
Mother. 

(1866) 1866 Pun. Re. No. 38, page 44 
( 44 )* Hirnta v. Sohila Singh. 

(1866) 1866 Pun. Re. No. 79, page 85 
(85), Hussain Ali Khan v. Mohd. 
Buksha. 

(1877) 1877 Pun. Re. 11, page 26 (26), 
Crown v. Nihala. 

(1877) 1877 Pun. Ro. No. 13, page 29 
(29, 30), Crown v. Khusal and 
Budha. 

(1878) 1878 Pun. Re. No. 7, page 16 

(16, 17), Crown v. Fatta. 

(1880) 1880 Pun. Re. No. 4, page 10 

(11), Empress v. Gulab Din. 

(1881) 1881 Pun. Re. No. 36, page 92 

(94), Khark Singh v. Empress. 

(1897) 1897 Pun. Re. No. 7, page 17 

(18), Ibrahim v. Queen-Empress. 
(1913) 1913 Pun. L. R. 161. 

(1905) 2 Cri. It. Jour. 707 (708) : 1905 
Pun. Re. 37, Abdulla Jan v. Em- 
peror. 

(1870) 1 Weir 35 (35). 

(1892) 5 C. P. L. R. 17 (17), Emperor 
v. Jxman. 

(1892) 5 C. P. L. R. 23 (28), In re 
Ratirqm. 

(1893-1900) Low. B. R. 596 (597), Queen- 


Empress v. Nga Po Thaing [L. B. 
(1393-1900) 213, overruled]. 
(1892-1896) 1 U. B. R. 146 (146). 
(1897-1901) Upp. Bur. 247 (247), Queen- 
Empress v. Nga Kaing. 

0923) 1923 Rang. 197 (198): 1 Rang. 
306, Emperor v. Nga Sein. 

„ Note 6. 

(1) (1867) 7 Suth. W. R. 37 (37), In re 

Abdoor Rahman. 

(2) (1867) 7 Suth. W. R. 29 (29), Queen v. 

Surroop (Case under Excise Act 
XXI of 1856. Fine exceeding 
Rs. 1,000 legal). 

(1921) 1921 Pat. 232 (232), Mangan 
Dass v. Rahim Bux (Opium Act 
(I of 1878) Fine exceeding Rs. 1,000 

lnn'Q ] 

(1872) 9 Bom. H. C. R. 343 (344), 

Queen v. Narayan Ganga Ram 
(Opium Regulation XXI of 1827. 
f»>to exceeding Rs. 1,000 legal). 

(3) (1913) 14 Cri. L. Jour. 105 (106, 107): 

/-.ortoN 1>7 3, Dinanath v. Emperor. 

(1893) 20 Cal. 676 (681), Empress v. 
Moore. 

(4) (1898) 22 Bom. 766 (767), In re Limbdii • 

Tulsiram. 

(1902) 24 All. 309 (311), Emperor v. 
Wazir Ahmad. 

(1914) 1914 All. 204 (204), Ramnath v. 

Municipal Board Muttra. 

(1918) 1918 All. 266 (266): 40 All. 569, 
Amir Hasan ‘v. Emperor. 

(1926) 1926. All. 204 (204), Ramzan v. 

Municipal Board, Benares. 

(1927) 1927 All. 131 (131): 49 All. 245, 
Husain v. Notified Area, Mahoba. 
(1932) 1932 All. 109 (110), Hurmat v. 
Emperor. 

(1898) 22 Bom. 841 (842, 843), Empress 
v. Wittiam Plwmner. 

(1919) 1919 Bom. 2.8 (28): 43 Bom. 836, 
Byramji Pudumji v. Emperor. 

(1926) 1926 Bom. 526 (526, 527), Emperor 
v. Dharala Mungal. 

(1872) 18 Suth. W. R. 44 (44), The Queen 
v. Komodinee Kanthi. 

(1873) 20 Suth. W. R. 64 (65), Chairman 
v. Aneesuddeen. 
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In fixing the amount of fine within the limits prescribed under this 
section, the Court should have regard to the nature of the offence and the 
means of the accused to pay the fine imposed. 5 In cases of offences of an 
aggravated nature a sentence of imprisonment is more suitable than one of 
fine. 6 

Impositions of fines should be avoided where a death sentence 7 or any 
substantial term of imprisonment 8 is given. It is only suitable in the following 

eases : — 

1. Where the Court considers that the justice of the case will be met by 
inflicting a fine but at the same time considers that a term of imprisonment 
in addition will serve as a salutary lesson to the accused. 

2. Where it is desired to compensate the complainant ; or 

3. Where the accused has profitted financially by his misdeed. 9 

The above rule, however, is inapplicable to a conviction under an Ordin- 
ance, which specifically enacts that a fine shall be imposed along with a subs- 
tantial term of imprisonment. 10 


(1874) 21 Suth. W. R. 31 (32), Queen 
v. Tarinee Ohuran. 

(1876) 25 Suth. W. R. 6 (1). Nrietodhone 
Butt v. Chairman of the Municipal 
Oo'ffiTnis8\o'ncT t Onlcutta* 

(1900) 27 Cal. 565 (566), Ramkrishna 
( } Biswas v. Mohendranath ^ozrndar. 

/i o/?o\ 1 Beni?. L. R» O • CJ. 

In the matter of Sagar Dutt. 

/mom 7 Cal. W. N. 853 (858), KonUal 
) Sait v. Corporation of C *!?Uta. 

(1906) 10 Cal. W. N. cxxxvi (136), Sped 
Alcan ji v. Emperor. 

(1905) 2 5 Cri al L W jour- 144 (147) (Cal.), 

Uarendranath v. Chairman. 

M9101 11 Cri. L. Jour. 540 (540). 37 
(1910) Cal 671, Nilmani v. Em peror 

( 1926 ) : 7 L “ h - 168 ’ 

,1893) »(»)• Kmprt " T - 

Keerammal. . Devatswamy. 

(1896) 1 Weir 747 r (7 (68 ) ; 14 Nag. L. R. 

( 19175 \VHr%H akthan v. M^UIpal Oom- 

mU k e, x! t mr \21 (122), Mohd. Tacuh 
(1918) Afunieipal 0om ' 

mitteo, Nagpur- Bahu Ra0 v . 

<1924) UwMpal Ratals* 
,1982) mj,* 'JUT- 11 - 
(1908) 

V. (323), Pancham Sao , 

(1925) 1925 Pat. 822 i 

11 t. Emperor. Jn „ y ga Pa* 

(1872-92) 1 Bur. 421 >• 

Hi „ o R 132 (182). Queen i 

' 1802 - 18 T 96 W»V’i n (51)- *» «■* 

' 19295 r A 8..fr b" 

,1929) v. 


[See also (1907) 6 Cri. L. Jour. 319 
(320) (Cal. ), Ramautar v. Arrah.l 
(5) (1897-1901) 1 Upp. Bur. R. 244 (246), 

Empress v. Y eng alas wamy. 

(1878) 1878 Pun. Re. No. 18, page 45 
(46), Crown v. Subban. 

(1929) 1929 All. 919 (924), Gangasagar 
v. Emperor. 

(1891) 1891 Rat. 556 (556), Empress y. 
Philya (Heavy fine should not be 
inflicted on poor persons on suspi- 
cion of influential support) . 

(1925) 1925 Bom. 526 (526), Emperor v. 

Bnsnppa Rachappa Hundekar. 

(1931) 1931 Cal. 633 (634), Jugal Kishore 
Dhar v. Emperor. 

(1911) 12 Cri. L. Jour. 435 (435) (Lah.) 

Chet Singh v. Emperor. 

(1913) 14 Cri. L. Jour. 522 (523): 1918 
Pun. Re. 18, Ohuha v. Croton. 
(1932) 1932 Lah. 194 (194), Emperor ▼. 
Gulam Nabi. 

(1879) 1 Weir 894 (895). 

(1928) 1928 Pat. 59 (60), Dhanu Rant y. 
E taper nr. 

(1872 1892) L. B. R. 483 (484, 485). 

1 Bur. S. R. 483 (483). 

(1926) 1926 Jour. 132 (2) (132), Dip 

Chand y. Emperor. 

(1929) 1929 Notes 11 (6) (11), Sohan ▼. 
Crown . 

[Sen also (1932) 1932 Cal. 465 (467), The 
Superintendent and Remembrancer 
of Legal Affaire, Bengal y. Ludur 
Chandra Dae.] 

(0) ( 1924) 1924 Lah. 81 (82), Abdulla r. 

Emperor. 

(1029) 1929 All. 919 (924), Oanga Sagar 
▼ . Emperor. 

(1930) 1980 Afl. 279 (279), Emperor ▼. 
Haiku. 

(1932) 1932 Lah. 104 (194), Emperor r. 
Gulam Nabi . 

(7) (1913) 14 Cri. L. Jour. 522 (528) (Lah.). 

(8) (1931) 1981 Cal. 710 (711), Islam ▼. 

Emperor. 

(9) (1931) 1981 Cal. 710 (711), Islam ▼. 

1(10) (1988) 1988 Cal. 888 (885), Devandranath 

Maxumdar r. Emperor. 
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Sentences which Magistrates may pass. 

7. Whipping.- -^ee also note 1 above. 

Whipping as a punishment is only awardable for offences under the Penal 
Code and not lor offences under any other law,' unless the offender is a iuvenile 
offender and the Governor-General in Council has specified in the Gazette of 
India such offence as being one in which whipping may be awarded as a punish- 
ment. As to instances when whipping is to be awarded sea the Whipping 
Act IV of 1909 and the following cases. 2 


Note 7. 

(1) (1883) Rat. 190 (190), Empress v. Day a 

(Bombay Abkari Act). 

(1893-1900) L. B. R. 567 (568), Nga Kyi 
Sein v. Empress (Opium Act). 
(1800) 1 Weir 845 (846) (Madras District 
Police Act III of 1895) . 

(2) Whipping must he in lieu of other punish- 

ment and iutt in addition to it, for 
a single offence. 

(1924) 1924 All. 455 (456): 46 All. 174, 
Empress v. Kishan Singh. 

(1905) 2 Cri. L. Jour. 105 (106), Gajja 
v. King-Emperor . 

(1866) 3 Bom. H. C. R. 38 (38), Keg. 

v. Surya. 

(1867) 4 Bom. H. C. R. 5 (5), Keg. v. 
Bahit. 

(1868) 5 Bom. H. C. R. 24 (25), Keg. 

v. Muliya. 

(1868-69) 5 Bom. H. C. R. 83 (84), 

Keg. v. Genu Bin. 

(1870) 7 Bom. H. C. R. 68 (68), Reg. 

v. Chang a. 

(1892) 16 Bom. 357 (358), Empress v. 

Dagadu. 

(1898) 1898 Rat. 971 (971), Empress v. 
Takobo . 

(1902) 4 Bom. L. R. 929 (930): 26 Bom. 

899, Emperor v. Jagannath. 

(1864) 1 Suth. W. R. 24 (24), Queen v. 
Kantiram . 

(1865) 2 Suth. W. R. 63 (63), Queen v.' 
Tonao Koch. 

(1865) 3 Suth. W. R. Cr. L. 2 (2), 
Queen v. Madaree Chowkecdar . 
(1865) 3 Suth. W. R. 36 (36), Queen v. 
Janghoo. 

(1864) 3 Suth. W. R. 38 (38) (Gap), 
Queen v. Abdul Khidmutga. 

(1865) 4 Suth. W. R. Cr. L. 12 (12), 

In re Rajah Anundnath. 

(1865) 4 Suth. W. R. 20 (20), Queen v. 
Amarut. 

(1869-70) 5 Mad. H. C. R. App. 1 (1), 
(1889) 1 Weir 933 (933), Re Lalamiyan. 
(1880) 1 Weir 934 (934). 

(1881) 1 Weir 935 (935), Re India. > 

(1925) 1925 Mad. 183 (184), Varadarajulu 
v. Emperor. 

(1893) 6 C. P. L. R. 34 (35), Emperor 
v. ThusJcu. 

(1928) 1928 Oudh 111 (111), Jagannath 

v. Emperor. 

Whipping for an offence not specified in the 
Act is illegal. 

(1866) 3 Bom. H. C. R. 37 (37), Reg. 
v. Telia. 

(1925) 1925 All. 591 (592), Darbari v. 

Emperor. 

(1897-1901) 1 TT. B. R. 354 (354), Queen- 
Empress y. Nga Tun. 

(1928) 1928 Rang. 112 (112): 6 Rang. 

48, Po Thaung v. Emperor. 

(1929) 1929 Rang. 203 (207) : 7 Rang. 

829 (P.B.), Emperor v. Mung Pu 

Kai. 

Whipping on a first conviction of rape is 
illegal. 

(1864) 2 Suth. W. R. Cr. L. 2 (3),‘ 


Queen v. Nuzee. 

Conversion of a sentence of imprisonment 
into one of whipping is illegal. 

(1897) Rat. 906 ( 997 ), Empress v. Abdulla .. 

II hipping in ndditition to imprisonment , on 
proof of previous conviction is 
illegal, where such conviction was in 
foreign territory. 

(1831) 1881 Pun. Re. No. 4, Cr., p. 4 
(4), Empress v. Mathla. 

(1872) 1872 Pun. Re. No. 22, p. 31 
(32), Crown v. Durrab. 

(1905) 2 Cri. L. Jour. 749 (750): 1 Nag. 

L. 11. 137, Ghasia Teli v. Emperor. 

B hipping, in addition to punishment, on ' 
proof of previous conviction, where 
previous conviction was not for same 
specific offence is illegal. 

(1870) 5 Mad. H. C. R. App. xxxviii 
(xxxix) . 

(1864) Weir 3rd Ed., 688 (688). 

(1873) 7 Mad. H. C. R. App. 29 (30). 

(1869) 1869 Pun. Re. No. 35, p. 04 
(65). 

(1866) 1866 Pun. Re. No. 101, p. 100- 
(101), Maksud Shah v. Dad. 

(1866) 1866 Pun. Re. 121, p. 121 (121), 
Queen v. Jowind Singh. 

(1901) 14 C. P. L. R. 16 (16), Empress 
v. Tit Rao. 

(1872-1892) L. B. R. 388 (338), Empress 
v. Abdul Masjid. 

(1914) 1914 L. B. 145 (146): 7 L. B. 
R. 63, Emperor y. Po Han. 

Whipping in addition to other punishment, 
on proof of previous conviction, is 
illegal, were offemce under trial was 
not committed after previous con- 
viction . 

(1870) 7 Bom. H. C. R. 70 (71), Reg. 
y . Kusa . 

(1866) 3 Bom. H. C. R. 38 (38), Reg. 
y . Surya . 

(1901) 25 Bom. 712 (713): 3 Bom. L. 

R. 419 (F.B.), Emperor y. Babya- 
Bhiva. 

(1870) 4 Beng. L. R. A. Cr. 5 (6), 

Queen y. TJdai Patnaik. 

(1875) 1875 Pun. Re. No. 16, p. 22 
(23 ),Kalu Beg y. Crown. 

(1882) 1882 Pun. Re. No. 39, p. 65 
(65), Govind y. Empress. 

(1885) 1885 Pun. Re. No. 8, p. 19 (19), 
Empress y. Sewak. 

(1885) 1885 Pun. Re. No. 9, p. 20 (20), 
Empress v. Jandu. 

(1881) 1 Weir 931 (932). 

(1900) 13 C. P. h. R. 171 (171), Sheo 
Ram. 

No whipping in default of fine. 

(1866) 1866 Pun. Re. No. 5, p. 6 (6), 
Budhu y. Bahu. 

Imprisonment in addition to whipping on 
conviction of an offence, not of the 
Penal Coda but some other law is 
illegal. 

(1934) 1984 Rang. 123 (123): 6 Rang. 

291, Emperor y. Shoos Bein (Bur- 
mah Young Offenders Act). 
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8. May pass any lawful sentence. — A Magistrate may under this 
section and subjeet to its limitations pass any lawful sentence which he is 
authorised by law to pass. 


The following are some sentences which are not lawful for any Magis- 
trate to pass: — 






:U 

. 


(1) 


Ail order for security for good behaviour as part of a sentence 

for an offence without any proceedings being taken under 
Ss. 107 to 110. 1 


( 2 ) 


A sentence of fine only under S. 193 (false evidence) 2 or S 390 
(Robbery) 3 or S. 420 (Cheating) 4 or S. 211 (false charge) 5 or 
S. 309 (attempt to commit suicide) 6 or S. 325 (grievous hurt) 7 
or S. 344 (wrongful confinement) 8 or S. 380 (Theft in dwell- 
ing house) or S. 456 (Lurking house trespass) 9 of the Penal 
Code. 


(3) 


A sentence of imprisonment for an offence under S. 302 Penal 
Code. 10 


(4) 


Transportation for 15 years for an offence under 8. 304 Penal 
Code. 11 


(5) 

( 6 ) 


(7) 

( 8 ) 


Order of confiscation for an offence under S. 188 Penal Code. 12 

Mere order of refund of the money taken, on a conviction for 
an offence under S. 161 (Bribery) Penal Code. 13 

A sentence of transportation in default of fine. 14 


Imprisonment in default of fine for a period exceeding one 
fourth of the maximum period for which the imprisonment 
can be awarded for the offence. 16 


(*) 


(10) 


A double sentence of fine and imprisonment for an offence 
punishable with fine or imprisonment but not with both. 10 

A conditional sentence on a woman, of imprisonment, for failure 
to reside with her husband. 17 


... N °««R B i668). Empress v. 

X) (1878) 1 All. 666 <ooo;, 

Pfl ^? b 'oiK (217). Tamil Uandal v. 

(1883) 9 r/mW iiWE” No so. p. ,0 
21 <1866) 

,, w> s38 ' ~ 

P^or Y,i 260 (260), Emperor r. 
» (1929) 1929 All. 260 l 

Durga. „ 0 8 4 (84), Roma 

8) (1882-1865) 1 Ban. H- 

Bin t. Rabhaji. 4 ▼. 

( 1882-1866 ) 1 Bom .ft gfann 


(*) 
( o ) 

( 10 I 

( 11 ) 

( 12 ) 


> so). 

> < 1865 > Vstrl jUr,-s (84). O'-" 

(1886) gt (89). O'**" T ’ 

<1888> KO. 28. P- *8 

(l866) tss. iirto « • • 19 »-• 

ll9U) issf I? ™ Soo,oor B — 0twi 


( 13 > 
(14) 


(18) 

(16) 


(17) 


(1927) 1927 Nag. 49 ( 50 ), Emperor v. 
Akosh Kumbi. 

(1933) 1933 Pat. 179 (179). Ramchandur 
Jtnl v. Ram Belas Tewari. 
(1872-1892) 1 L. B. R. 221 (221). 
(1882-65) 1 Bom. H. C. R. 39 (39), 

Bahlrjl bin v. Krishna ji. 

( 1 866 ) 1866 Pun. Re. No. 80. p. 85 

(86), Bisratn Das ▼. Shunkur. 

(1911) 12 Cri. L. Jour. 145 (146) (Mad.), 
In re Duralstramp Tevan. 

(1066) 1866 Pun. Re. No. 58, p. 66 (66), 
Oroim v. Noor Hussun. 

(1872) 1872 Pun. R«. No. 13, p. 18 

(19), Crown ▼. Imam. 

(1871) 16 Ruth. W. R. Cr. 74 (74). 
(1880) 1880 Pun. Re. Cr. 17, p. 29 (30), 
Empress ▼. Nuran. 

(1871) 16 Ruth. W. R. 42 (42), Jshan 
Buksh Petitioner. 

(1894) Rat. 060 (087), Empress ▼. Tuka- 
ram Yalad Dayaram . 

(1880) 1800 Pun. Ro. No. 25, p. 42 

(43), Emp r ess ▼. Osteal. 

( 1866 ) 1066 Pun. Re. No. 40, p. 45 
(46), Jh w ndos ▼. Ahmed Dean. 
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Sentence of Imprisonment in Default of Fine 


S. 33. 



Proviso as to certain 
cases. 


Power of Magistrates to (1) The Court of any Magis- 

in^e fault of £* Iisoameat tra te may award such term of imprison- 

. ment m default of payment of fine as is 

authorized by law m case of such default : 

Provided that — 

(°) the term is not in excess of the 
Magistrate’s powers under this Code ; 

( in any case decided by a Magistrate where imprison- 
ment has been awarded as part of the substantive 
sentence, the period of imprisonment awarded in 
default of payment of the fine shall not exceed one- 
fourth of the period of imprisonment which such 
Magistrate is competent to inflict as punishment 
for the offence otherwise than as imprisonment in 
default of payment of the fine. 

(2) The imprisonment awarded under this section may 
be in addition to a substantive sentence of imprisonment for the 
maximum term awardable by the Magistrate under 8. 32. 

SYNOPSIS. 

Note No. 


I. 

II. 

III. 

IV. 
V. 


LEGISLATIVE CHANGES 
SCOPE 

COURT OF ANY MAGISTRATE 
FINE 

IMPRISONMENT 

(1) Authorised by law 
Refund of fine 

Proviso (a) : In excess of Powers 
Proviso (b) limits to imprisonment in default 

SUBSTANTIVE SENTENCE IS ORDERED . 

Sub-Section 2 


(2) 

(3) 

(4) 


(5) 


WHERE 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 


Power of Magistrate to 
sentence to imprisonment 
in default of fine. 


*(CODE OF 1882— S. 33.) 

33. The Court of any Magistrate may award such 
term of imprisonment in default of payment of fine as is 
authorized by law in case of such default: Provided that the 
term is not in excess of the Magistrate's powers under this 
Code: 

Provided also that in no case decided by a Magistrate where imprisonment has been 

awarded as part of the substantive sentence shall the period 
Proviso as to certain cases, of imprisonment awarded in default of payment of the fine 

exceed one-fourth of the period of imprisonment which such 
Magistrate is competent to inflict as punishment for the offence otherwise than as impri- 
sonment in default of payment of the fine. 

The imprisonment awarded under this section may be in addition to a substantive 
sentence of imprisonment for the maximum term awardable by the Magistrate under 
Section 32. 
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Other Topics. 


Alternative sentence of imprisonment does 
not affect power of Magistrate. See 
Note 5, Pt. 9. 

Imprisonment in default for offences under 
other Acts. See Note 6, Pt. 2. 

Imprisonment in default of fine in summary 
trial. See Note 8, Pt. 2. 

Imprisonment whether to be proportional to 
fine. See Note 6, Pts. 7 and 8. 


May be in addition to substantive sentence. 
See Note 10, Pt. 1. 

No transportation in default of payment of 
fine. See Note 5, Pt. 1. 

Power of District Magistrate specially em- 
powered. See Note 9, Pt. 4. 

Shall not exceed one fourth. See Note 6, Pt. 
5. 


S 33. 
Note 1. 


1. Legislative Changes.— In S. 309 of the Code of 1872 the third para 
read thus: — “Where a person is sentenced to fine only the Magistrate may 
award such term of imprisonment in default of payment of fine as is allowed 
by law, provided the amount does not exceed the Magistrate's powers under 


(CODE OF 1872 — S. 20, Expln. and S. 309.) 

20. Explanation : — A Magistrate may award imprisonment in default of payment of 
fine, in addition to the full term of imprisonment which, under this section, he is competent 

to award. 

309 Tn every case punishable under any law in force for the time being with imprison- 
ment as well as fine, in which the offender is sentenced to a 

Imprisonment in default fine, whether with or without imprisonment, the Criminal 

- F PTit rif fine Courts shall be guided by the provisions of sections sixty-four 

or payment ui • and flixty _ five of ^ Indian Penal Code in awarding the 

period of imprisonment in default of payment of tho fine. 

Provided that in no case decided by a Magistrate, where imprisonment shall have 

' been awarded as part of the substantive sentence, shall the 

■d • tn cases de- period of imprisonment awarded in default of payment of 

Proviso as t |, c f, ne CX ceed one-fourth of the period of imprisonment which 

cided by a agis ■ guc j 1 Magistrate is competent to inflict as punishment for 

the offence, otherwise than as imprisonment in defanlt of payment of the fine. 

_ ami sentenced to fine only, the Magistrate may award such term of 

Where a P payment of fine as is allowed by law, provided the amount does 

imprisonment in aeraun- y v j *i,: s Act 

not exceed the Magistrate’s powers unde, tins Act. 


(CODE OF 1861 — Section 45.) 

nunishable with imprisonment as well as fine, in which the 
45. In every case p 0 ^ cnder i s sentenced to a fine, whether with or with- 

i lit out imprisonment, the Criminal Courts shall be guided 
Imprisonment in detau the provisions of Sections 64 and 65 of the Indian Penal 

of payment of fine. Code in awa rding the period of imprisonment in default of 

payment of the fine. decided by a Magistrate, the period of imprison- 

Provided that in every 811 aWorded j n default of payment of the fine shall, in 

nB o exceed one-fourth of the period of imprisonment 

Proviso nich such Magistrate is competent to inflict as punish- 

Pr0V , imprisonment in default of payment of the fine, 

for the offence otherwise than a« 

Cr. P- C.-23 


lent 
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this act.” It was held that the section was intended to override S. 65 of the 
Penal Code. 1 

There vas no express clause in tne Code of 1882 nor is there any such 
clause in this Code referring to cases where the Magistrate sentences a person 
to fine only. But para. 1 in the Code of 1882 and sub-Ss. 1 and 2 of the present 
Code cover such cases too, and restrict the sentence awardable by the Magis- 
trate to such sentence as is authorised by law. 

2. Scope.- -Imprisonment in default of payment of fine is a punish- 
ment. not imposed on account of the offence committed but on account of the 
failure of the accused to pay the fine which the Court has ordered him to pay. 
It is, in short, a punishment for contempt of Court and the accused continues 
to be liable to pay the fine for 6 years notwithstanding the imprisonment. 1 

S. 33 only relates to cases in which imprisonment in default is authoris- 
ed by law;- Ss. 63 to 70 of the P,enal Code authorise the award of imprison- 
ment in default of payment of fine in cases of offences punishable under the 
Penal Code. Under S. 25 of the General Clauses Act the sections have been 
made applicable to all fines imposed under any Act, Regulation. Rule or Bye- 
law unless they contain any express provision to the contrary. 3 

The mere existence of a special procedure in an Act for the recovery of 
fines will not negative the power to award imprisonment unless the applicabili- 
ty of Ss. 63 — 70 of the Penal Code is expressly excluded in the said Act. 4 
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Cr. Rg. 4 — 6 — 75, Mahibat Rambhai 
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of 1870, Bengal). 
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(1871) Rat. 58 (59) (Act XXVT of 1850). 
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( 22 ). 

(1888) 1 Weir 758 (754). 


Imprisonment in Default of Payment of fine. 


179 


Sec. 33 does not make it imperative on a Court to award imprisonment 
in default of payment of fine. 5 It should, however, as a rule be awarded in 
cases where the Court is competent to award it, as otherwise the only procedure 
left open for the recovery of the fine would be that laid down in Ss. 386 and 
387, Criminal Procedure Code. 6 

3. Court of any Magistrate.— The word “Magistrate” in this section 
is not qualified as i»t is in S. 35- B by the addition of the words “other than a 
Magistrate acting under S. 34”; hence the section applies also to Magistrates 
specially empowered under S. 34. 1 

4. ‘Fine. — The excess charge and fare referred to in S. 113 of Act JX 
of 1890, cannot be said to be a fine , though recoverable as such. Hence impri- 
sonment canno# be awarded in default of payment of such charge or fare. 1 
Where an Act provides for the award of compensation (i.e., Cattle Trespass 
Act) the mere fact that compensation may be levied as a fine does not authorise 
the Court to order imprisonment in default of payment thereof. The ordinary 
mode of levying fines is prescribed in S. 386 of the Code. 2 This section does 
not apply to compensation ordered under S. 250 of the Code. 3 That section 
however itself now prescribes for the passing of an order of imprisonment 
simultaneously with the order for compensation. {See S. 250, Cr. P. C.) Court 
Pppc ordered to be paid under S. 31 of the Court Fees Act though recoverable 

aB fines are not fines within the meaning of this section.* 

There is no distinction between the word “Penalty” in the Bombay Dis- 
, . , . ? m : ps Act VI of 1873 and the word “fine” in the Penal Code. 

So impr “onment may be awarded in default of payment of the penalty.* 

5 Imprisonment. — Only Imprisonment can be awarded ... default of 
fZL Transportation cannot be awarded 1 nor whipping. 2 A Court 
payment of fine. offender be sent to the Reformatory School in 

cannot order that 3 ^ un a er g g of the Reformatory Schools Act a 

default of payment or „ t school unless a substantive sentence of 

?»«! «““• t trillion ha, ten pa*ed »» 

impnsonmen imprisonment which the offender may be sentenced 

Where the kind ° , \ ive punishment) is simple, the imprisonment that 
to for the offence as i'. subs t of flne ca n only be simple and not 

may be awarded in default 

** ~ w • • • _ * 

73. 


(281). Ega 


W (1878) Empress 

(6) (1892-1896) 1 ^ 
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/ 1M g) 20 All- 95 

(1909> t 
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(1890) Venkinh. <a8 9>. Empress t. 

(1890) 19 288 
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rigorous. 1 When the offence was punishable with fine only it was formerly 
not clear what the description of tlhe imprisonment should be in default of 
payment of such fine; some cases holding in favour of simple imprisonment 5 
others maintaining that there was nothing in S. 67 of the Penal Code against 
the imprisonment being rigorous. 0 The amendment of S. 67, Penal Code, by 
Act A III of 1882 lias made it clear that the imprisonment can only be simple. 7 
When an offence is punishable with imprisonment of either description the 
mipj isonment in default of payment of fine may be of either description. 8 

When rigorous imprisonment may be awarded in default of payment 
oi fine (viz., according to S. 66, Penal Code) the Court cannot order that a 
porhon of the term of imprisonment! be spent in solitary confinement under 
S. 73, of the Penal Code, because that section seems to refen only to imprison- 
ment awarded as a substantive part of the sentence and not to alternative im- 
prisonment awarded in default of payment of fine. 9 

6. Authorised by Law. — The words ‘‘allowed by law” which were 
used m the Code of 1872 were construed to mean not merely allowed by law 
as the fuU substantive penalty for the offence (as held in I Mad. 277) but 
allowed by all' the provisions of law taken together. 1 

These provisions are to be found in the Penal Code, Ss. 63 to 70, which 
by the General Clauses Act I of 1868, and now by the General Clauses Act X 
of 1897 are made applicable to all fines imposed under the authority of any 
Act unless such Act contains an express provision to the contrary. 2 

Hence it is not only necessary that the imprisonment awarded should 
not be in excess of the Magistrate's powers but they should also be in conform- 
ity with the provisions of the Penal Code. If the offence is punishable with 
fine only, S. 65, Penal Code, should be referred to for determining the limit to 
the imprisonment that may be awarded in default of payment of the fine. 8 
But if the offence is punishable with imprisonment and fine or imprisonment 
or fine S. 65 and not S. 67 determines the term of imprisonment awardable. 4 
Under S. 65 the fierm of imprisonment that may be awarded in default of pay- 
ment of fine may not exceed one fourth the term of imprisonment which is 
the maximum fixed for the offence. Vide S. 65 of the Penal Code and the 
undermentioned cases. 6 


(4) (1868) 5 Bom. H. C. R. Cr. 43 (43), 

Reg. v. Bechar Khushal. 

(1866) 6 Suth. W. R. 76 (76), Queen v. 
Jogeshur Roy. 

(1867) 7 Suth. W. R. Cr. 81 (81), Queen 
v. Srimonto Kotal. 

(1897-1901) 1 U. B. R. 363 (364), 

Empress v. Nga In. 

(5) (1878) 1 Bur. 57 (58), Nga Shv>e Phwio. 
(1868) 5 Bom. H. R. 45 (45), Reg. v. 

Santu (S. 290, I. P. Code). 

(6) (1882) 5 Mad. 157 (157), Queen v. Telia- 

mandu. 

(7) (1878) 1 Bur. 279 (280), Nga ShAoe Nyo. 
(1872-1892) L. B. R. 410 (410), Empress 

v. Nga Kyvrt. 

(1872-1892) L. B. R. 434 (435), Empress 
v. Nga Tha Dum. 

(1882) 1 Weir 239 (239), In re Mala Obi- 
gadu. 

(8) (1872-1892) L. B. R. 484 (485), Empress 

v. Nga Tha Din. 

(9) (1878) 1878 Pun. Re. 26, pp. 84 (85), 

Croum v. Jita. 


(1869) 1869 Pun. Re. No. 20, pp. 37 
(38), Vmer Singh . 

Note 8. 

(1) (1887) 10 Mad.. 166 (n) (166) (F.B. ) 

(Overruling 1 Mad. 277). 

(2) (1877) 1 All. 461 (462 and 464) (P.B.), 

Empress v. Darba. 

(3) (1868) 10 Suth. W. R. 30 (80), Ohunder 

Pershad Singh. 

(4) (1901) 1 L. B. R. 150 (151-152), Maung 

Tan We. 

(1899) 22 Mad. 238 (239, 240), Empress 
v. Takoob Sahib. 

(1892) 1 Weir 652 (653). 

(5) (1887) 10 Mad. 166 (n) ((F.B.), (Over- 

ruling 1 Mad. 277). 

(1887) 10 Mad. 165 (167) (F.B.), Em- 
press v. Venikataeagadu . 

(1877) 1 AR. 461 (463, 465), Emperor ▼. 
Darba.. 

(1868) 5 Bom. H. O. 61 (62), Reg. v. 
Tithobasoma. 

(1900) 2 Bom. L. R. 1081 (1081), 
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Where the accused were sentenced under S. 58 of the Excise Act to a 
fine of Rs. 100 and in default to 3 months' imprisonment and in addition (they 
being previous offenders) were sentenced under S. 74 to 6 months’ imprison- 
ment (the maximum term awardable), it was held that the two sentences must 
be regarded as separate. Standing by itself the sentence of 3 months’ impri- 
sonment in default of payment of fine was a legal one and could not be affected 
by the fact that the additional imprisonment prescribed for the offence was 
limited to 6 months . 0 


Imprisonment under this section should not only be such as is authorised 
by law but should be passed with due regard to the requirements of the case. 
It should however, bear a reasonable proportion to the amount of the fine 7 but 


this requirement was not regarded as essential in another case, where it was 
observed that what the fine should be in each case must depend on circumstan- 
ces which have nothing to do with the amount of fine imposed . 8 

7. Refund of fine. — A Court has no power to order the refund of fine 
realised. So when an accused paid a sum towards the fine inflicted, but that 
fact not having been communicated by the Magistrate to the jailor the prisoner 
suffered the whole term of imprisonment ordered in default of payment, it 
was held that the Magistrate had no power to order a refund but that any 
application for that relief should be made to the Government . 1 

8. Proviso (a): In excess of powers. — The provisos were enacted to 
limit the Magistrate’s powers. So though S. 65 of the Penal Code authorises 
the awarding 5 of imprisonment in default of fine to the extent of one fourth 
of the maximum term prescribed for the offence the Magistrate, will, under 
ttis section not be competent to award even this term if it is in excess of his 

ordinary powers . 1 

t of imprisonment awarded as a process for enforcement ot pay- 

r fi the rule of S. 262 of this (’ode limiting the period of imprison- 
ment in summary trials does not apply, as that section only refers to substan- 
tive sentences of imprisonment * 
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S. 34. 


9. Proviso (b) : Limits to imprisonment in default where substantive 
sentence is ordered.- Where the offence is punishable with imprisonment and 
fine and the Magistrate sentences the offender to both punishments and orders 
further that lie is to undergo a term of imprisonment in default of the payment 
of the fine There is in addition to the restriction found in S. 65 of the Penal 
Code to the term awardable, this further restriction imposed on a Magistaite 
by S. 33 of the Code, namely that the imprisonment in default? cannot exceed 
one-fourth of the period which the Magistrate is competent to inflict as a subs- 
tantive sentence. 1 Thus a Subordinate Magistrate who is not empowered to 
pass a sentence of more than 6 months’ imprisonment cannot award a term 

of more than one and-a-half months’ imprisonment in default of payment of 
fine. 2 . 

Under the Code of 18/2, S. 36, if a Magistrate with special powers passed 
a sentence of imprisonment exceeding 3 years he had to get the sanction of the 
Sessions Judge. Hence without sanction he had no power to pass a sentence 
in default of payment of fine for a period longer than 9 months. 3 The neces- 
sity for sanction having been done away with a Magistrate with special powers 
is now enabled to sentence a person under this section for a period of 1 year 
and 9' months. 4 , . 

10. Sub-S. 2. — The Sentence of imprisonment which a Magistrate may 

award in default of payment of fine may be in addition to the maximum subs- 
tantive sentence of imprisonment awardable by him under S. 32. So the 
proviso to S. 35 which limits the aggregate punishment that a Magistrate may 
inflict to twice the amount which he is in his ordinary jurisdiction competent 
to inflict does not affect his power of awarding over and above that maximum 
a term of imprisonment in default of payment of fine. 1 |f 

.* The Court of a Magistrate, specially empowered 

.under S. 30, may pass any sentence 

Higher powers of certain , , r 

District Magistrates. autJaorizecl by law, except a sentence of 

death or of transportation for a term 
exceeding seven years or imprisonment for a term exceeding 
seven years. 



» * 


' • v, V *(CODE OF 1882— S. 34.) ‘ r 

34. The Coil :t of a District Magistrate specially empowered under Section 30, may 

pass any sentence of imprisonment for a term not exceeding 
Higher powers of cer- seven years, including such solitary confinement as is authoriz- 

tain District Magistrates. ed by law, or of fine, or of whipping, or of any combination 

of these punishments authorized by law. 

f . 7 | 

But any sentence of imprisonment for a term exceeding three years passed by any 
such Court shall be subject to the confirmation of the Sessions Judge. 
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SYNOPSIS. S. 34, 

Note No. Note 1. 

LEGISLATIVE CHANGES 1 

•‘EXCEPT A SENTENCE. ...” 2 

APPEAL 3 


Other Topics. 

Any sentence authorised by law. See S. 33, and Note 2. 

1 . Legislative Changes. — 

(1) Under the Codes of 1872 and 1882 the sentences which a special- 
ly empowered Magistrate could pass did not include transpor- 
tation. It was nevertheless held that this omission did not 
prevent such a Magistrate from acting under S. 59, Penal Code, 
and converting a sentence of imprisonment to one of trans- 
portation in accordance with the provisions of that section. 1 
The present section leaves no room for doubt as a sentence of 
transportation not exceeding 7 years has been included among 
the sentences which a specially empowered Magistrate could 


( 2 ) 


pass. 

Under the previous Codes any sentence of imprisonment ex- 
ceeding 3 years passed by a specially empowered Magistrate 
was subject to confirmation by the Sessions Judge. 1 !l The 
present section has done away with the necessity for confirma- 
tion This renders absolute the undermentioned decisions 
relating to confirmation by the Sessions Court. 2 

(CODE OF 1872—8. 36.) 

' u * . -L ripq subicct to the Lieutenant-Go vernor ol' the Punjab, and in the 
36. In the tern > territories administered by the Chief Commissioners of Oudh, 

the Central Provinces and British Burma, in Coorg, and in 
those parts of the other provinces in which there arc Deputy 
Commissioners or Assistant Commissioners, the Local Gov- 
ernment may invest the Deputy Commissioner, or other Chief 
officer charged with the executive administration of the Dis- 
... wer to try as a I Magistrate all offences not punishable with 
trict in criminal matters, wi f C iBonment for a term not exceeding seven years, includ- 

death, and to pass 0e ^ tenc ® ig authorized by law, or of fine, or of whipping!, or lany 

ing such solitary conflnemmi authorized by law; but any sentence of upwards of 

combination of these P ums 1 . ^ euch officer shall be subject to the confirmation 

three years 9 imprisonment P« ^ Deputy Commissioner is subordinate. 8uch Sessions 
of the Sessions Judge to whom sentence referred for confirmation. 

Judge may either confirm, mod.f> 

(CODE OF 1861— NIL) 


Powers with which e * 

puty Commissioners nml 
Chief Executive office™ ot 
District may be invested. 


Bwtlon !<»• In ” 

1888) Booihvoa- ^ „ 0 , 7> p. 80 (Or.). 

I8 “ (I). .1^ with 

tion of • nnw 


imprisonment or of whipping or of 
both, in addition to a «a beta n tire een- 
tencea of three years imprisonment, 
does not require the confirmation of 
Reasiena Judge) . ] 

( 2 ) (1878) 25 8uth. W. R. Cr. 18 (18), 

Qu44n y. 8 ham Boondsr (Ko appeal 
till confirmation). 
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S. 34. 

Note 2. 


Higher Powers of Certain District Magistrates. 

2. Except a sentence — Seven years is the maximum sen- 

tence which a Magistrate empowered under S. 30 is empowered to pass. 1 S. 75 
of the Penal Code does not override the provisions of this section and enable a 
Magistrate acting hereunder to sentence a person to a longer term than 7 
years. 2 


1 he limitation in S. 439, Cl. (3) of the Code that in enhancing a sentence 
the High Court shall not inflict a greater punishment than that which might 
have been inflicted by a Presidency Magistrate or a Magistrate of the first class, 
does noti apply to sentences passed by Magistrates acting under S. 34. It has 
been held nevertheless that in such cases sentences passed by the High Court 
under its powers of enhancement should not ordinarily exceed one of 7 years 
rigorous imprisonment which a Magistrate acting under S. 34 is empowered 
to pass. If tfhe Court considers that 7 years will not meet the ends of justice, 
the usual course would be to set aside the trial and order the case to be com- 
mitted to sessions. 3 

It has been held that if a case is referred under S. 349 to a Magistrate 


specially empowered, the latter cannot 
can order a re-trial before himself and 
powers if he finds the accused guilty. 1 '" 


(1881) 1881 Pun. Re. No. 16, pp. 24 (27. 

28), Empress v. Pir BnJcsh. (Sessions 
Judge had power to annul sentence 
and acquit) . 

(1887) 1887 Pun. Re. No. 58, pp. 153 
(155), Sohan v. Empress (Sessions 
Judge should acquit where no evi- 
dence to support conviction) . 

(1882) 1882 Pun. Re. No. 5, pp. 5 (5), 
Empress v. Puran Singh (No refer- 
ence by Sessions Judge possible till 
confirmation) . 

(1873) 1873 Pun. Re. Cr. No. 3 (4), Grown 
v. Shamla (Sentence requiring con- 
firmation was only the substantive 
sentence of imprisonment) . 

(1882) 1882 Pun. Re. 'No. 18, pp. 22 
(22), Bhagat Singh v. Empress 
(Sentence above three years requir- 
ing confirmation meant only substan- 
tive sentence not imprisonment in lieu 
of fine). 

(1884) 1884 Pun. Re. Cr. No. 43, pp. 98 
(100), Hunar v. Empress (Addi- 
tional Sessions Judge had no power 
to confirm in Code of 1882) . 

(1885) 1885 Pun. Re. 35, pp. 78 (79), 
Karam Ohnnd v. Empress (Under 
S. 33, Magistrate acting under S. 34 
could pass sentence of 1|4 of 7 years 
in lieu of fine and not merely 1|4 of 
3 years) . 

(1886) 1886 Pun. Re. No. 14, pp. 23 (25), 
Bahadur v. Empress (Sentence of 
transportation too was subject to con- 
firmation) . 

(1883) 1883 Pun. Re. No. 8, pp. 10 (10), 
Deo Dit v. Empress (Sessions Court 
must consider appropriateness of sen- 

t6IlC6S) 

(1872-1892) 1872-1892 L. B. R. 516 
(516), Kyaw Zam v. Empress (Ses- 
sions Court must weigh evidence it- 
self) . 

(1893-1900) L. B. R. 258 (259), Nga 
Pan E. v. Queen-Empress (Power 
to order or make further enquiry 
must be exercised by Sessions Judge 


exercise his powers under S. 34 4 but 
in that re-trial he could exercise such 


in proper cases) . 

(1882) 1882 Pun. Re. No. 25, pp. 31 (33), 
Rehman v. Empress (Under Code of 
1872, aggregate sentence not consi- 
dered a single sentence for purpose 
of confirmation) . 

(1893-1900) 1893-1900 L. B. R. 268 (269), 
Nga XJ v. Queen-Empress (Aggregate 
sentence under S. 35 deemed single 
sentence for purpose of confirma- 
tion) . 

(1898) 1898 Pun. Re. No. 3, pp. 6 (7), 
Queen-Empress v. Batora. 

(1879) 1879 Pun. Re. 12, pp. 34 (36), 
Crown v. Kammu. 

Cohn. Dig. Cr. 56 of 1876, Police, v. Muna 
Lai (Sessions Judge cannot order- 
re-trial) . 

Colm . Dig. Cr. LXII of 1876, Police v. 

Parmu (Sessions Judge cannot 
change sentence of imprisonment to 
transportation) . 

Colm. Dig. Cr. XVI of 1874, Police v. 

Rambaksh (Sessions Court no power 
to enhance sentence). 

(1874) 1874 Pun. Re. 15, pp. 26 (26), 
Harria v. Grown (To modify means 
to reduce) . 

(1878) 2 All. 53 (53, 54), Empress v. 

Nadua (Appeal forum after confir- 
mation) . 

Note 2. 

(1) (1930) 1930 Sind 211 (214): 24 S. L. 

R. 252, BaJcsho v. Emperor. 

(2) (1872) 1872 Pun. Re. No. 31, pp. 41 

(41), Bahadur Khan v. The Grown. 

(3) (1923) 1923 Lah. 600 (600), Sewa Singh 

v . Ranja. 

(1925) 1925 Lah. 318 (818), Dalip Singh 
v. Emperor. 

(4) <1907) 6 Cri. L. Jour. 289 (290): 4 L. 

B. R. 53, Nga Pya v. Emperor. 
[See also Cohn. Dig. Cr. LXVTII of 1877, 
Police v. Mahbub ITAun.] 

(4-a) (1881) 1881 Pun. Re. No. 10, pp. 10- 

(11), Empress v. Begu. 
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In order that a Magistrate may pass a sentence under S. 34, he must 
purport to act under the powers conferred by S. 30. Where he does not pur- 
port to act under such powers a sentence in excess of his ordinary powers is 
illegal Merely describing the Magistrate on the heading of his judgment as 
invested with such powers is not sufficient. 5 

3. Appeal.— Under the Code of 1872 appeals from all sentences of 
Magistrates specially empowered lay to the High Court. Under the Code of 
1882 those sentences which required confirmation were to be presented before 
the High Court, others were maintainable before the Sessions Court itself. 1 
But even under the Coda of 1872 it was held that the appeal would lie to the 
High Court only if the Magistrate purported to act under his enhanced 
powers. Where there is nothing to show that he did so act, and the offence was 
triable by a- Magistrate with ordinary powers and the sentence one which 
such ordinary Magistrate might have passed it was held that the appeal lay to 
the Court of Session. 2 The present rule, as found in S. 408 is thajti if a Magis- 
trate acting under S. 34 passes sentences of transportation or of imprisonment 
exceeding 4 years, appeals of all or any of the accused convicted at such trial 
shall lie to the High Court. 

If a Magistrate acting under S. 349 exercises powers under S. 34 (which 
S. 349 debars him from duty) the sentence is ultra vires and even if it exceeds 
4 years an appeal therefrom will lie only to Sessions Court and not to High 

Court. 3 

Sentences which courts and 34-7^.* Notwithstanding anything 

Europear^British subject^ contained in sections 3], 32 and 34— 

(a) no Court of Session shall pass on any European British 
subject any sentence other than a sentence of death, penal 
servitude, or imprisonment with or without fine, or of fine ; and 

(&) no District Magistrate or other Magistrate of the first 
class shall pass on any European British subject any sentence 
other than imprisonment tvhich may extend to two years, or fine 
which may extend to one th ousand rupees, o r both. 

7(CODES OF 1898 AND 1882— Ss. 446 and 449.) 

_ T . •fWomline anything contained in Section 32 or Section 34, no Magi-. 
446. Notwiths « trate other than a Presidency Magistrate shall pass any sen 

Sentences which may t> e tence on an European British subject other than imprison- 
ssed by provincial Mn- mon t for a term which may extend to three months or fine 
gistrnteH.* W hi<sh may extend to one thousand rupees, or both. 

( 1881 ) 1881 Pun. R*. No. 23. pp. 51 
(53), Tulsi Ram v. Empress. 

(1877) 1877 Pun. R«. No. 8, pp. 19 (21). 
fiahadur v. Crown . 

(1879) 1879 Pun. Re No. 33, pp, 95 
(95), ifnhamrnad Keuas v. Empress. 
(1880) 1880 Pun. Re. No. 36, pp. 89 
(90), Jaytumal r. Emprise . 

(2) (1875) 1875 Pun. Re. No. 10. p. 14 (14), 

Nathu r. Grown. 

(8) ( 1907) 6 Crl. L. Jour. 289 (290): 4 L. 

B. B. 58, Npm Ppm r. Emperor 


ETTSj 1 CrL L. .Tour. 4.1 <4«.) «!**•>. 

Mahi ▼. Gw***' / 3 ai) f Emperor v. 

(1994 > 

L-i 

n . H0 518 3, (514). Konaai T ' 
(1) (1888) 9 Cal. 

Emprstt. N6 12 , pp. -8 

,19°°) 1900 T . 

Cr. r. c— 24 
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Notes 
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S. 34-A. 




Sentences upon European British Subjects. 


S.34-A, 
Note 1. 


^ 1. Legislative Changes. — This section corresponds to Ss. 74 and 76 of 
the Code of 1872 and Ss. 446 and 449 of the Codes of 1882 and 1898. Under the 
1872 Code Magistrates' jurisdiction over European British subjects permit- 
ted of their sentencing them to not more than three months' imprisonment or 
fine of Rs. 1,000 or both. A sentence of one year’s imprisonment passed by a 
Magistrate on a European British subject under the Code of 1872 was there- 
fore held to be illegal. 1 Sessions Judges were authorised to sentence such 


persons to a term not exceeding one year or fine or both. The Code of 1882 
made no alteration in the punishment awardable by Magistrates (other than 
District Magistrates) and Sessions Court. But it gave District Magistrates 
twice the powers of ordinary Magistrates, by permitting them to award impri- 
sonment extending to 0 months’ and fine amounting to Rs. 2,000 or both. 


449. Notwithstanding anything contained in Section 
Sentences which may he 31, no Court of Session shall pass on any European British 

passed by Court of Session. subject any sentence other than a sentence of imprisonment 

for a term which may extend to one year, or fine, or both. 

If, at any time after the commitment and before signing judgment, the presiding 
Procedure when Sessions Judge thinks that the offence which appears to be proved 

Judge finds his powers in- cannot be adequately punished by such a sentence, he shall 

adequate. record his opinion to that effect and transfer the case to the 

High Court. Such Judge may either himself bind over, or 
direct the committing Magistrate to bind over, the complain- 
ant and witnesses to appear before the High Court. 


(CODE OF 1872— Ss. 74, 76.) 

Magistrates of the First 
Class, being European Bri- 
tish subjects and Justices 74. Any competent Magistrate may inquire into com- 

of the Peace, may inquire plaints of any offence made against a European British 
into complaints against subject. 

European British subjects. 

If the offence complained of is a Magistrate’s case, and can, in the opinion of such 

Magistrate, be adequately punished by him, he shall proceed 
When such Magistrate as is hereinafter in this Code directed, according to the 

may try, and extent of his nature of the offence; and, on conviction, may pass on such 

jurisdiction. European British subject any sentence warranted by law, not 

exceeding three months ’ imprisonment, or fine up to one 
thousand rupees, or both. 

76. Sessions Judges or Additional Sessions Judges, and, when specially empowered 

in that behalf by the Local Government, Assistant Sessions 
Jurisdiction of Court of Judges who are European British subjects and who have 

Session. been Assistant Sessions Judges for not less than three years, 

may pass on European British subjects any sentence warrant- 
ed by law, not exceeding one year’s imprisonment, or fine, or both. 

If, at any stage of the proceedings, the Sessions Judge thinks the offence cannot 

be adequately punished by such a sentence, he shall record his 
When Sessions Judge opinion to that effect and transfer the case to the High Court, 

finds his powers inade- The Sessions Judge may either himself bind over, or direct 

quate. the Committing Magistrate to bind over, the complainant 

and witnesses to appear before such High Court. 

(CODE OF 1861— Nil.) 
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Section 34-A — Note 1. 

<1) (1882) 4 All. 141 (144), Empress v. Ber - 
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The amendment to the Code of 1898 by the introduction of S. 34-A gives 
Sessions Judges powers to pass sentences of death, penal servitude, imprison- 
ment with or without fine and fine. The term of imprisonment to which 
Magistrates of the first class (including District Magistrates) may sentence 
European British subjects has been extended to 2 years, but the amount of 
fine leviable by them has been fixed at Rs. 1,000. 

As regards the powers of Second or Third Class Magistrates over Euro- 
pean British subjects, these powers arc restricted by S. 29-A to offences punish- 
able with fine not exceeding Rs. 50. 


Under the Code of 1898 the privileges which a European British subject 
as such enjoyed when tried for an offence by a District Magistrate were firstly 
that the Magistrate’s powers of punishment were much restricted and second- 
ly that he (the accused) could claim trial by jury. 2 

S. 34-A is concerned with the former privilege. As regards other provi- 
sions relating to European British subject the law has undergone considerable 
modification as to which, see Ch. XXXIII. 

It was provided under the old Codes that when a Sessions Judge was 
of opinion that he could not adequately punish a' European British subject he 
could transfer the case to the High Court. This provision however was held 
inapplicable to the Court of the Resident of Aden. The Aden Court Act of 
1864 requires that he should try European British subjects himself. 3 

S 34-A was added by S. 7, Criminal Law Amendment Act XII of 1923. 4 

At the same time as this amendment was introduced the definition of High 
n f * nn 4 sub-S 1-j was amplified so as to include the Court of the 

Frovil. <« <>» P"P~ "< 

pean British subjects. 6 

* (1) When a person is convicted at one trial of two or 

* V m0 re offences, the Court may, subject to 

Sentence in cases of con- provisions of Section 71 of the Indian 

Pell Code, sentence him, for such 

„ the several punishments prescribed therefor which 

ofEeiiceb, to t t0 inflict ; such punishments, when 

such Court gonment or transportation, to commence the 

onTafterthe expiration of the other in such order as the Court 

*(CODE OF 1882 — S. 35.) 

• ted at one trial, of two or more distinct offences, the 
35 When a person is con > fleutence him, for such offences, to the several 

t>our . _ ihftrefor which such Court is com- 



Sentence in cases of con 
iction of several offene 
t one trial. 


2) ( 1905) 5 # Cri 

8) (M0 ») l C« iror 


.. oA nt one trial, of two or more mstinci onences, me 
^nvreted, at one tn , offences, to the , everaI 

^IhrTnt. prSed therefor which such Court is com- 
pU t to inflict: such punishments, when consisting of unpn- 
1>C or transportation, to commence the one after the 

expiration of the other in such order as the Court may direct. 

— — ~ a . iT (A'i (1938) 1983 Nsg. 186 (189): 39 H»g. L. 

7" 17 (19): 37 AU. R. 251, R*go ▼. Kmpwror. 

76 . «•) «»-> i 

Coe^. 


S. 34-A, 
Note 1. 


S. 35. 
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S. 35. 


may direct, unless the Court directs that such punishments shall 
run concurrently. 

(2) In the ease of consecutive sentences, it shall not be 
necessary for the Court, by reason only of the aggregate punish- 
ment for the several offences being in excess of the punishment 
which it is competent to inflict on conviction of a single offence, 
to send the offender for trial before a higher Court : 

Provided as follows : — 


Maximum term of punish 
ment. 


( 6 ) 


(a) in no case shall such person be 
sentenced to imprisonment for a longer 
period than fourteen years : 

if the case is tried by a Magistrate (other than a 
Magistrate acting under section 34) the aggregate 
punishment shall not exceed twice the amount of 
punishment which he is, in the exercise of his 
ordinary jurisdiction, competent to inflict. 


(3) For the purpose of appeal, the aggregate of conse- 
cutive sentences passed under this section in case of convictions 
for several offences at one trial shall be deemed to be a single 
sentence. 




It shall not. be necessary for the Court, by reason only of the aggregate punishment 
for the several offences being in excess of the punishment which it is competent to inflict 
on conviction of a single offence, to send the offender for trial before a higher Court: 

Provided as follows: 

M ax imum term of punish- (a) in no case shall such person be sentenced to im- 

men t. prisonment for a longer period than fourteen years; 

(b) if the case is tried by a Magistrate (other than a Magistrate acting under 
Section 34), the aggregate punishment shall not exceed twice the amount of punishment, 
which he is, in the exercise of his ordinary jurisdiction, competent to inflict. 

F or the purpose of confirmation or appeal, aggregate sentences passed under this 
section in case of convictions for several offences at one trial shall be deemed to be a single 
sentence. 


(CODE OF 1872— S. 314.) 

314. When a person is convicted, . at one trial, of two or more offences punishable 

under the same or different sections of any law for the time 
Sentence in cases of being in force, the Court may sentence him, for the offences 
simultaneous conviction of of which he has been convicted, to the several penalties pre- 
several offenceB. scribed by such enactment or enactments, which such Court is 

competent to inflict; such penalties, when consisting of im- 
prisonment or transportation, to commence the one after the expiration of the other. 

It shall not be, necessary for the Court, by reason only of the aggregate punishment 
for the several offences being in excess of the punishment which it is competent to inflict 
on conviction of a single offence, to send the offender for trial before a higher Court: 
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Explanation — Separable offences which come within the 
provisions of section 71 of the Indian Penal Code are not dis- 
tinct offences within the meaning of this section. {Repealed.) 

Illustration. 

A breaks into a house with intent to commit theft and steals property therein. A has 
not committed distinct offences. (Repealed.) 


SYNOPSIS. 

SCOPE OP THE SECTION 

“ONE TRIAL” 

SECTION APPLIES ONLY WHEN THERE ARE CONVICTIONS 

FOR TWO OR MORE OFFENCES 

“SUBJECT TO THE PROVISIONS OF S. 71 OF THE INDIAN 
PENAL CODE” 

f ‘ MAY SENTENCE” 

SEPARATE AND AGGREGATE SENTENCES 

CONSECUTIVE SENTENCES 

“WHEN CONSISTING OF IMPRISONMENT OR TRANSPORTA- 

TION ........ 

IMPRISONMENT AND WHIPPING 

CONCURRENT SENTENCES 

IMPRISONMENT OR TRANSPORTATION-CONCURRENT SEN- 
TENCES OF 

WHIPPING CONCURRENT SENTENCES OF 

impei S“e N LS 4Y “E-''T of flne, if 

NO 1MFBISONMENT FOE A PERIOD LONGER THAN 14 YEARS 
PROVISO (a) 

AGGREGATE OF SENTENCES WHEN TREATED AS A SINGLE 
SENTENCE * * * * ** 


Note No. 


1 

2 


8 

9 

10 

11 

12 

13 

14 

15 

1G 


— Provided that in no case shall such person be sen- 

Maximum term of imp”' termed to imprisonment for a longer period than fourteen 

eonment. the” ease be tried by n Magistrate (other than a Magistrate 

Provided also that, « punishment shall not in the aggregate exceed twice the 

acting under which be is, by his ordinary jurisdiction, competent to inflict. 

(CODE OF 1861— 8. 48.) 

noil he convicted at one time of two or more offence* punish- 
46 . When a person 8nai under the 6am e or different sections of the Indian Penal 

r dr- it shall be lawful for the Court to sentence such person 

flantence in cases of con- ^ of which he shall have been convicted to the 

Sentence in _ of . for the preacribed by the said Code which such 

sever P . t inflict ; such penalties when consisting 


Benienco — * 

viction of two or more 
fences. 


ch Court is competent 
trial before a higher O 
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Sentences in cases of 


CONVICTION FOR SEVERAL OFFENCES. 


S. 35 
Notes 
1 — 2 . 


Other Topics. : 

Different Triak^Sw’ N , Eelation between Ss. 35 and 235 of this Code 

Different Trial*. See Note 2, and Note 10, and S. 71 of the Penal Code. See Notes 

A *^1 • • o _ 1 A 

2 and 4. ' • ■_ . . * ; j { 

1. Scope of the section.- It is a general principle of Law that when 

fdlow an it°e enCe t 1S b Pr ° Ve i agalnSt any perSOn ’ a “eviction must necessarily 
ollow It, except where there are specific provisions to the contrary 1 Every 

conviction again must be followed by a sentence of punishment except as 

expressly provided otherwise (See note 5 infra). S. 71 of the Penal P Code 

provides such an exception and in eases falling within that section there can 

be only one punishment, though there may be several convictions. In cases 

not falling within that section the general rule will prevail. 

Where a sentence is passed on a conviction for an offence, the general 

principle of Law is that it should take effect immediately ? Where there are 

several sentences for different convictions against the same person, a different 

rule has been enacted by the Code, namely, that such sentences should run 

consecutively the one, after the expiration of the other, unless the Court 

directs that they should run concurrently* This rule is found in this section 

and in S. 397 infra. This section enacts the said rule in respect of cases where 

at one trial, a person is convicted of several offences and is sentenced to several 

punishments. S. 397 enacts the rule in respect of cases where a person alreadv 

undergoing a sentence for a previous conviction is again sentenced to punish- 
ment. 4 / • ^ 


Ss. 234 and 235 infra deal with the question as to when and how far 
several offences can be tried at one trial. 

The object and effect of this section is to regulate and in some cases to 
increase, subject to the provisions of S. 71 of the Penal Code, the length of 
the punishment that the Courts are competent to inflict. 6 

2. One trial Ss. 234 and 235 infra deal with the question as to 

when and how far several offences can be tried at one trial. The rules as to 

the assessment of punishment must be sought for in S. 71 of the Penal Code 
and this section. 1 " 3 


It is only when an accused person is convicted at one trnal of two or 
more offences, that the provisions of this section will- apply. 1 Where a person 
accused of several offences is separately tried and convicted for each of such 
offences, this section has no application and the aggregate punishment which 


Proviso. 


that in no case shaU the person be sentenced to imprison- 
ment for a longer period than fourteen years; and provided 
also, that if the case be tried by a Magistrate, the punish- 
ment shall not in the aggregate exceed twice the extent of punishment which such Magis- 
trate is by his ordinary jurisdiction competent to inflict. 


Section 36— Note 1. 

(1) (1888) 10 All. 58 (66), Queen-Empress v. 

Wazir Jan. 

[See also (1868) 5 B. H. C. R. 3 (5), 
Reg. v . Murat Trikane . ] 

(2) See note 2 to S. 897, infra. 

(8) See note 2 to S. 897, infra. 

(4) See S. 897, infra. 

(5) (1934) 1934 Rang. 338 (339) : 12 Rang. 

419, Emperor v. Mi Hlxoa. 


Note 2. 

(1-a) (1875) 1 Bom. 214 (215), Reg. r. 

Tttkaya. 

(1886) 10 Bom. 493 (496), Queen-Empress 
v. Sakharam Bhau. 

(1888) 12 Mad. 36 (38), Queen-Empress 
v. Nirichan. 

(1) See the cnses cfted in footnotes 2 and 3, 

infra. 

[See also (1902) 5 Bom. L. R. 26 (27), 
Emperor v. Kanfi Jay singh .] 
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can be awarded is not limited to twice the amount which the Magistrate is bj 
his ordinary jurisdiction competent to inflict; but he can, for each offence 
inflict the punishment which he is ordinarily competent to inflict 2 Similarly 
m the case mentioned above, an aggregate sentence of more than 14 years is 
not prohibited, as is provided for in the first proviso, to this section 3 ' 


3. Section applies only when there are convictions for two or more 
offences.— This section applies only when an accused person has been convict- 
ed at one trial of two or more offences, 1 Thus, where a convicted person is 
liable to be punished under the provisions of S. 75, Indian Penal Code, a 
separate sentence cannot legally be passed against him on account of the 
previous conviction recorded against him. 2 The reason is that S. 75 of the 
Indian Penal Code does not constitute an offence, but only imposes a liability 
to enhanced punishment. 8 


4. “Subject to the provisions of S. 71 of the Indian Penal Code.’’— 
A commits two offences, the one being the object of the other. For example. 
A commits criminal trespass on certain property with intent to commit theft, 
and also commits theft therein. The former is an offence under S. 457 of the 
Penal Code and the latter, under S. 380 thereof. Is S. 71 applicable to such 
cases and can separate sentences be passed in respect of such offences under 
this section 1 On a plain construction of S. 71 1 of the Penal Code it would 


(2) (1880) 3 AH. 305 (311, 312, 315) (F.B.), 

In the matter of Daulatia. 

(1881) 1881 All. W. N. 23 (23), Empress 
v. Thakur. _ 

(1879) 2 Weir 30 (31), High Court pro- 

ceedings 5th Juno, 1879. 

(1880) 2 Weir 31 (32). High Court pro- 
ceedings 7 tli December, 1880, No. 

fiSRfil 1886 Pun. Re. No. 14, Cr. p. 23 

(25), Bahadur v . Empress (The cir- 
cumstance that the separate trials 
were contemporaneous «"d torminoted 
on the samo day Is wholly immate- 

(8) (1867) 7*Su'th. W. R. 1 <2). * 

Puban. 


Note 3. 4 _ . . 

(1) See tho cues cited in footnote 2, Infra. 


[See also (1903) 5 Bom. L. R. 26 (27) 
Emperor v. Eanji Jay singh . 1 
< 1 ) (1916) 1916 Mad. 829, HtUhurakka The- 

ran, In re. 

(1869) 5 Mad. H C. R. App. ill (Hi), 

? ,gh ,£ 0 " rt Proceedings 2nd Novem- 
ber, 1869. 

(1888) 1888 Rat. 417 (418), Queen-Em- 
press v. Narayan. 

(1894) 1894 Rat. 688 (688), Queen-Em- 
press v. Qulab. 

(1865) 1 Weir 36 (36), High Court pro- 
ceedings 27th April, 1865. 

(1889) 11 All 393 (394, 395), Queen- 

Empress v. Khalak. 

(3) (1869) 5 Mad. H. C. R. App. ij| <jj|), 

High Court proceedings 2nd Novem- 
ber. 1869. 

(1865) 2 Weir 36 (36). High Court proceed- 
ings 27th April, 1865. 


Note 4. 


Limit of punishment of 
offence made up of sevcra 

offences . 


ilUfcO m . 

m T71 Where anything which is an offence 1 b made up of parts, any of which 
l • parts is itself an offence, the offender shall not be punished 

with the punishment of more than one of such his offences, 
unless it be so expressly provided. 

Where anything is an offence fslling within two or 
more separate definitions of any law in force for the time 

. : V offences arc defined or punished, or 

being by which hich ono Qr more thari one wou ld bv j t8U if or themselves 

Where several a £ ng ’ titute> when combined, a different offence, 

constitute an offence, co » Dlin ished with a more severe punishment than the Court 

the offender shaU not he P aufh offences . 

which tries him could award for . 

flftv strokes with a stick. Here A may have committed the offence 
(d) -4 gives Z 7 whole beating, and also by each of the blows which 

of voluntarily causing hurt to . j were liablc to punishment for every blow, he might be 
make up the whole beating. bloW# But he ia liable only to one mmiahment 

imprisoned for fifty 7**"’ on 
for the whole beating. 


S. 35. 
Notes 
2-4. 
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S. 35, 
Note 4. 


seem to be clear that it does not apply to such cases. The first paragraph 
thereof cannot apply as it cannot be said that the theft forms part of the offence 
of criminal trespass with intent to commit theft. The second paragraph has 
obviously no application. Nor will the last paragraph apply inasmuch as 
theft, when combined with criminal trespass to commit theft, is not punishable 
under any single section of the Penal Code. 2 

There has, however, been a conflict of opinion on the question raised 
above due mainly to the addition and removal of certain illustrations to this 
section as well S. 235 and their corresponding provisions in the earlier Codes. 


Up to the year 1882, S. 71 of the Penal Code did not contain the present 
second and third paragraphs thereof. Nor were there any provisions in the 
Code of Criminal Procedure, 1861, correspoding to those paragraphs. In cases 
of the kind under discussion, it was held by the High Court of Calcutta, under 
general principles of law, that the offender should be punished as guilty of a 
single offence, the one being regarded as evidence of the intention which is an 
element in the other. 3 The High Court of Bombay held, on the other hand, 
that the offender could be convicted and sentenced separdt\ely for each of the 
offences provided the aggregate amount of punishment awarded on the two 
charges did not) exceed that which the case warranted for the graver offence. 4 

The Code of 1872 newly introduced S. 454 corresponding to a combina- 
tion of the present S. 235 and the second and third paragraphs of S. 71 of the 
Penal Code, and contained inter alia the following paragraph and illustra- 
tion: — 


1 ‘ 3. If several acts of which oue or more than one would, by itself, constitute 
an offence, form, when combined, an offence under the provisions of any law in force for 
the time being, by which offences are defined and punished, a person who does them may 
be charged with every offence which he may have committed, but lie must not receive 
for such offences, collectively, a punishment more severe than that which might have been 
awarded, by the Court trying him for anyone of such offences, or for the offence formed by 
their combination. 

Illustration . . r ... ' r , 

To paragraph 3. 

(a) A commits house-breaking by day with intent to commit adultery, and 

commits in the house so entered, adultery with B’s wife. A may be separately 

convicted of offences under Ss. 454 aiid 497 of the Indian Penal Code, but the Court which 
tries him may not inflict a severer sentence than if it had convicted him under S. 392 
or 394 only.” 


(b) But if, while A is beating Z> Y interferes, and A intentionally strikes Y, 
here, as the blow given to Y is no part of the act whereby A voluntarily causes hurt to Z, 
A is liable to one punishment for voluntarily causing hurt to Z, and to another for the 


'blow given to Y.] u f 

(2) (1886) 10 Bom. 493 (497), Queen-Empress 

v . Sakharam. 

(3) (1864) 1 Suth. W. R. Cr. L. 5 (5). 
(1866) 2 Suth. W. R. 63 (63), Queen v. 

Tonnokoch. 

(1866) 6 Suth. W. R. 49 (49), Queen v. 
Ohutun Bowra. 

(1867) 8 Suth. W. R. 31 (31), Queen v. 
Sahrae. 

(1866) 6 Suth. W. R. 48 (49), Jogiin Pul- 
lee v. Nobo PUtee. 

(1866) 6 Suth. W. R. 92 (92), Mueeahur 
Daoudh, In re. 

(1865) 3 Suth. W. R. Cr. L. 2 (2), 
Queen v. Madaree. 

(1865) 8 Suth. W. R. 19 (19), Queen ▼. 


Mt. Mina. 

(1865) 2 Suth. W. R. 20 (20), Queen v. 
Mt. Mina. 

(1864) 1 Suth. W. R. Cr. L. 3 (3). 

(1866) 1866 Pun. Re. No. 80, p. 86 
(86), Bier am Das v. Shunkar. 

[See also (1865) 2 Suth. W. R. 29 (29), 
Queen v. Baseoo Rannah .] 

(1864) 1864 Suth. W. R. (Gap.) 31 (31), 
Queen v. Tineouree .] 

(4) (1872) 9 Bom. H. C. R. 172 (175) 

(F.B.), Reg. v. Anvarkhan (Over- 
ruling 1 Bom. H. C. Rl 87 and 
approving of 5 Bom. H. C. R. 88). 

(1868) 5 Bom. H. C. R. 84 (n) . 
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In view of the above illustration it was held under the Code of 1872, 
that the ease under discussion fell within the third paragraph of S. 454 ’ 

but there was a difference of opinion as to whether both the offences were to be 
treated as one combined offence and punished with one sentence, or whether 
they should be treated as separate offences and punished with separate senten- 
ces subject to the rule that the aggregate sentence was not more than might 
have been inflicted for either offence. 5 

In the Code of 1882, the provisions of S. 454 of older Code, in so far 
as the joinder and trial of charges were concerned, were re-enacted in 
S. 235. The provisions as to punishment were taken over to the Penal Code and 
introduced as the second and third paragraphs of S. 71. The illustration above 
referred to was also omitted as an illustration to paragraph of S. 235 corres- 
ponding to the third paragraph of S. 454. 

The result of the omission was that the case under discussion was h61d 
generally not to fall under S. 71 of the Penal Code as amended, 6 though there 
was a difference of opinion as to whether the Court would exercise a proper 
discretion in awarding heavy sentences for both the offences. 7 

In 1898 a new Explanation and an illustration was added to S. 35 as 

follows : — 

Explanation . — Separable offences which comes within the provisions of 
g. 71 of the Indian Penal Code are not distinct offenoes within the meaning 

of this section. 

Illustration. 

A breaks into a house with intent to commit theft amt steals property therein. A 
has not committed distinct offences. 

This naturally seemed to show that the case under discussion fell with- 
in the clause of “separable offences” within the meaning of S. 71 of the Penal 
Code It was accordingly held that separate sentences in such a case were 
illegal. 8 though according to the Bom bay High Court the passing of such 


,,, MR75) 1 Bom. 2U (217), RcO ■ v. Tukaya 

(5) (187o) b(J treated one combined 

offence— 1873 Rat. 70 referred to). 
(1874) 7 Mod. H. C. R. 375. In re .Von- 

(1R80) sf All <D fi44' (846), Em prett of India 
(1880) 2 AN. (C<)urt sh w concen- 

Irate on the gravest offence) . 

[See “%«5 S8 |! B p 1 re» v' (bo.) 

hibitod provided aKKrepitc is not 
severer thnn the maximum award- 

able for either Queen . Em . 

(1878) 1878 Rat- I*.* v 

(6) (1886) 1886 Que,n Em ' 

(1888) SB Rat. 369 (370). Queen-Empreu 

>?*i* e qf| fl 7a8 39) • Queen-Empreaa 
(1889) 12 Mad. 36 (<*», v 

f R 7 (8). Emprcat r. 

(1895) 8 C. P- ■ h. K- • ' ’• 

BolMurOanda. Bnr Ru , 390 

IBnt 8CC ( 391)! ~ p«Vn^r V aph 1— 

,1888, rS*6°B%‘ > ' 307 (808). 

V***\ ▼ • ?i« a *(i4»), Qutrn-Emprt** 

«> ‘ 1888 > i° % 

Or. P. a —* 8 


(1886) 10 Horn. 493 (497), Qucen-Emprcsa 
v. Sahurnui II hint (Separate sentences 
legal) . 

(H) <1898) 2 Weir 34 (35), In re Subbadu. 

(1921) 00 lnd. Cas. 54 (54): 1920 Lah. 
312. Bnrknl v. Emperor. 

(1900) 13 C. P. L. R. 124 (124), Empreaa 
v. Rameshwardaa. 

(1904) 1 Cri. L. Jour. 537 (538): 1904 
Upp. Bur. Rul. 2, King-Emperor y. 
Augur A i. 

<1900-1902) 1 Low. Bur. Rul. 279 (280), 
Grown v. On Uu . 

(1906) 3 Cri. L. Jour. 348 (349): 3 Low. 

Bur. Rul. 112, Emperor v. Kyoto 
Ula Aung. 

(See also the following cases (1923) 1923 

Cal. 408 (408), Sarat Chandra 

Ohoae v. Emperor (Being members 
of an unlawful assembly with the 
roramon object of committing an of* 
fenoe and the actual commission of 
that offence). 

(1904) 1 Cri. L. Jour. 365 (866, 867) 
(Cal.), Alim Sheik y. Shah to da 

Singh (Do.). 

(1904) L i r<mr - J 3 ® (1^0) (Cal.), 

, innn . /Mup Emperor (Do.). 

(1900) 4 Chi. W. K. 245 (247), Hridoy 
Honda! v. Jagananda (Do.). 

f 1023) J»W. JT(M0lW Ram 

t v Ki ^Emperor (Do.). 

(1922) 1922 Lah. 91 (92), KoOu y 

Emperor (Do.). T * 
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sentences would if anything be a curable irregularity. 9 

By the amending Act of 1923 the explanation and the illustration xo 
S 3o were omitted but the words “subject to the provisions of S. 71 of the 
Indian Penal Code were added in sub-S. (1) of the section. The omission of 
the illustration has again given rise to a difference of opinion as to whether 
the case under discussion was meant to be taken away from the category of 
separable offences” under S. 71 of the Penal Code. According to the High 
Court of Calcutta it is. 10 According to the High Court of Patna it is not 11 

In view of the observations made in the beginning of this note the view of the 
High Court of Calcutta is correct. 

Rioting and hurt — 


A, B, C, D and E are members of an unlawful assembly and A in 

prosecution of the common object of the assembly commits hurt. In so far 
as A is concerned, he would be guilty — 


(a) of rioting, and 
(h) of causing hurt. 


Now the hurt caused, may itself be a form of force used which converted 
the unlawful assembly into rioting, or it may be caused, in the course of rioting 
after the offence of rioting is complete by tihe use of other force. In the latter 
case, it is clear that the hurt is not part of the rioting within the meaning of 
S. 71 and separate sentences can be passed. 12 In the former case, according to 
the High Court of Calcutta and Lahore the hurt is part of the rioting within 
the meaning of S. 71 and separate sentences cannot be passed for the two 


(1894) 1 Weir 34 (34), High Court Pro- 
ceedings, 21st February, 1894, 
No. 402 (Do.). 

(1924) 1924 Pat. 764 (765): 3 Pat. 1015, 
Prayag Oope v. King -Emperor 
(Do.). 

[Sea also (1908> 12 Cal. W. N. clxxacvii 
(clxxxvii), Sheikh Jagir v. Emperor 
(Convictions under Ss. 457 and 354, 
Penal Code) . J 

(9) (1899) 23 Bom. 706 (709, 710) (F.B.), 

Queen-Empress v. Mallu. 

(1906) 8 Bom. L. R. 850 (850), Emperor 
v. Dhandi Dapu Bhapkar. 

[See Cr. Rg. 36 of 1898. In the matter of 
Paka . ] 

(1899) 1 Bom. L. R. 69 (70), Impera- 
trix v. Mahavir Afodhaya. 

(10) (1925) 1925 Cal. 1015 (1016), Kanchan 

Holla, v. Emperor. 

(11) (1930) 1930 Pat. 385 (386), Khatir Jama 

Khan v. Emperor. 

(1926) 1926 Pat. 867 (868): 5 Pat. 464, 
Makhru Dusadh v. King-Emperor. 
[But see (1933) 1932 Pat. 335 (336), 
Batisa Singh v. . Emperor. ] 

[See however (1928) 1928 Pat. 115 (116): 
6 Pat. 828, Qendo TJraon v. 
Emperor . ) 

(12) (1885) 7 All. 757 (758) (F.B.), Queen- 

Empress v. Ram Sarup \ 

(1917) 18 Cri. L. Jour. 788 (789): 1917 
All. 11: 89 All. 623, Katwaru Rai 
j . v. Emperor. 

(1885) 7 All. 414 (421, 423) vF.B.), 

Queen-Empress v. Pershad. 

(1884) <7 All. 29 (85), Queen-Empress v. 
Dun gar Singh. 

(1879) 2 All. 139 (140), Empress of India 
v. Ram Adhir . 


(1926) 1926 Jour. 155 (2), Sheo Nath ▼. 
King-Emperor . 

(1871) 3 N.-W. P. 174 (175), Queen v. 
Hurgobind. 

(1893) 17 Bom. 260 (270), QueenEmpress 
v. Banapunja. 

(1885) 11 Cal. 349 (353), Loke Nath Sar- 

bar v. Queen-Empress. 

(1891) 19 Cal. 105 (111), Ferasat v. 

Queen Empress . 

(1925) 1925 Cal. 1039 (1040), Kapie 

, „ ^ Mandat v. Rabbani Sheikh. 

(1927) 1927 Cal. 575 (576), Fattar Bop 
v. Emperor. 

(1913) 14 Cri. L. Jour. 66 (67): 40 Cal. 

511, Harbans Pandey v. Emperor. 
(1914) 1914 Cal. 675 (677): 41 Cal. 835, 

% Prokash Chandra v. Emperor. 

(1889) 16 Cal. 725 (729), Mohur Mir v. 
Queen-Empress. 

(1886) 12 Cal. 495 (498), Chandra Kanla 

▼. The Queen-Empress. 
(1908) 12 Cal. W. N. cxlvii (cxlviii), Deo- 
narain v. Emperor. 

(1866) 5 Suth. W. R. 19 (19), Queen v. 
Atgur. 

(1885) 1885 Pun. Re. No. 32, p. 70 
(76), Jafir Khan ▼. The Empress. 
(1894) 1894 Pun. Re. No. 31, p. 102 
_ • . (103), Nur Khan v. Empress. 

Ouclii S. C. 125. In the mutter of Bhcigwu tt* 
din Singh . 

(1921) 1921 Pat. 823 (324), Mathura Rai 
v. Emperor. 

(1921) 1921 Pat. 374 (876), Ramnath Rai 
v. Emperor. 

(1926) 1926 Jour. 155 (2) (155), Sheo 
Nath ▼ . King-Emperor . 

[See (1904) 1 All. L. Jour. 225, Safi * 
Rahim UUa t. King-Emperor. 
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offences. 13 According to the High Court of Madras, however, the hurt is not 
part of the noting even in such a case inasmuch as the force necessary to con- 
stitute rioting may fall short of causing hurt, and the hurt caused bv the use of 
force in excess of what is necessary to constitute rioting constitutes a different 
offence. A may therefore be punished separately for the two offences. 14 

As regards B, C, D and E, however, the position would be different. 
They are guilty 

(a) of the offence of rioting'; and 

{b) bn virtue of their being members of an unlawful assembly and 
for that reason only, of the offence of grievous hurt under S. 149 lead with 
S. 325 of the Penal Code. 

But for the rioting B, C, D and E , would not be guilty of causing griev- 
ous hurt, not having caused it themselves directly. The offence under* s! 149 
read with S. 325 is therefore a part of the offence of moling and therefore 
separate sentences for each of the offences cannot be passed. This is the view 
of the Calcutta, ir * Madras 10 and Patna 17 High Courts and of the Judicial Com- 
missioner’s Court of Sind 18 though according to the latter Court the passing 
of separate sentences in such cases would only be a curable irregularity provid- 
ed the aggregate of the sentences passed did not exceed the maximum punish- 
ment provided for the graver offence. A contrary view has, however, been 


(18) (1885) 11 Cal. 349 (353), Luke bath Sar- 

kar v. Quee n-E mpress . 

(1891) 19 Cal. 105 (111), Ferasat v. 

Queen- Empress . 
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(1927) 1927 Lab. 786 ((88), Huzura 

Sinah v. Emperor. 

(1920) 1926 Lah. 581 (581), Manuk 
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(1922) 1922 Lah. 405 (405), Biehna v. 
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Re 31, Mauyal Singh V. Emperor. 

. (1911) 12 *Cri.L. Jour. 236 (237) (Lah.), 
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(1901) 1901 Pun. Re- **°* 4, I! ha wan 

(1901) luu Empress of India . 

(See also n ?192 V 2) 1922 Lah 410 (412), 
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(1868) 9 Suth. W. R. 33 (35), Queen v. 
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(1867) 7 Suth. W. R. 13 (14), Queen v. 
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(1871) 16 Suth. W. R. 45 (45), NVruthin 
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(1899) 3 Cal. W. N. 761 (762), Milhoo 
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v. Dina Sheikh. ] 
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[But see (1867) 7 Suth. W. R. 60 (60), 
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(1920) 1920 Pat. 190 (197), Chandra Mo- 
han Singh ▼. Emperor (Case of Con- 
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(1929) 1929 Pat. 203 (204): 8 Pat. 274, 
Baja Singh ▼. Emperor. 

(18) (1910) U Cjri. Ii. j OU r. 415 (410): 3 
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S 35 taken by the High Courts of Allahabad , 19 Bombay , 20 Lahore , 21 and Ran- 
Note4. goon 22 the Chief Court of Oudh , 23 and the Judicial Commissioner’s Court of 

Nagpur . 24 According to these decisions S. 149 does not create any specific 
offence though a person may be punishable under it. B, C, D anti E are there- 
fore not guilty of two offences, though they are punishable with two sentences. 
S. 71 therefore does not apply and the separate sentences are legal. It is sub- 
mitted that this view is not correct in view of the decision of the . Privy Council 
in B a yen dr ana ih v. Emperor 25 that S. 149 of the Penal Code creates a specific 

offence. 

See also the undermentioned cases . 20 


( 10) ( 1SS7 ) 9 All. 645 (654), Queen- Empress 

v. JJishcshar (Overruling 6 All. 121). 
H926) 1926 Ail. 225 (226), Chidda v. 
Kina-Emperor. 

(1916) 7 Cri. L. Jour. 418 (419): 1916 
All. 49, Dharamdeo Singh v. Em- 
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(1910) 11 Cri. L. Jour. 480 (481): 33 

All. 48, Dharam Das v. Emperor. 
[But see (1919) 1919 All. 379 (380), Eure 
v. Emperor .] 

(20) (1893) 17 Bom. 260 (270) (F. B.), Queen- 

Empress v. Dana Funja. 

(1926) 1926 Bom. 64 (64): 49 Bom. 916, 
Emperor v. Piru Rama Ilavaldar. 
[But see (1889) 1889 Rat.' 493 (494), 

Queen-Empress v. Musa Hagas . ] 

(21) (1929) 1929 Lah. 670 (672), Ali Akbar 

v. Emperor. 

(1926) 1926 Lah. 521 (521), Rahman v. 
Emperor. 

(1929) 1929 Notes 21 (c), Faqiria v. 
Emperor. 

(1895) 1895 Pun. Re. No. 8, p. 31 (33), 
Tokha v. Empress. 

[But see (1930) 1930 Lah. 1044 (1045), 
Emperor v. Abdul Qadir Kasuri. 
(1929) 1929 Lah. 498 (499), Duta v. 
Emperor. 

(1934) 1934 Lah. 614 (614), Kehar Singh 
v. Emperor.] 

(22) (1924) 1924 Rang. 291 (293), Nga Son 

Min v. Emperor. 

(23> (1914) 1914 Oudh 205 (206): 17 Oudh 

Cns. 184, Mahpal Singh v. Emperor. 

(24) (1926) 1926 Nag. 459 (461), Deojiv. King- 

Emperor. 

(25) (1925) 1925 P. C. 1 (7): 52 Cal. 197, 

Barendra Kumar v. Emperor. 

(2G) (1896) 1896 All. W. N. 194 (194), Queen- 

Empress v. Ram Lai (Convictions 
under S. 380 and S. 461, Penal 
Code) . 

(1867) 7 Suth. W. R. 59 (59). Queen 

v. Abdul Azeez (Conviction for mak- 
ing a false charge and for intentionally 
giving false evidence) . 

(1877) 1 All. 379 (381), Queen v. Ramash - 
war Rai (Convictions under Ss. 414 
and 193, Penal Code) . 

(1923) 1923 Lah. 291 (292), Lagh Singh 
v. Crown (Convictions under Ss. 458 
and 366, Penal Code) . 

(1924) 1924 Lah. 585 (587), Allah Ditta 
v. Emperor (Convictions for rioting 
with a view to prevent people from 
going hy the train and for throwing 
stones at the Railway train) . 

(1870) 14 Suth. W. R. 19 (20), Queen 
v. Joy ah Mohun Ohttnder (Accused 
objected to accompany a constable 
who had been directed to produce 
him before Court and also seized the 
constable by the arm and resisted his 
carrying away a penny which he was 
charged with having misappropriated 


was held to be guilty of separate 

offences ) . 

(1870) 13 Suth. W. R. 16 (16), Queen 
v. Goluck Chundcr (Conviction for 
being in possession of several seals 
with intent to commit several for- 
geries) . 

(1900 1902) 1 Low. Bur. Rul. 203 (204), 
Crown v. Nga Shein (Convictions 
for theft and receiving gift to recover 
stolen property) . 

(1867) 7 Suth. W. R. 68 (68), Queen v. 

Durga Das (Kidnapping girls 
and selling them for purposes 'of 
prostitution) . 

(1867) 7 Suth. W. R. 104 (104), Queen 
v. Doorga Das (Do.). 

(1865) 2 Suth. W. »R. 2 (3), Re Bothwrmo- 
narain (Kidnapping and abduction). 

(1909) 9 Cri. L. Jour. 226 (245): 33 Bom. 

221, In re Balgangadhar Tilak (Con- 
victions under Ss. 124-A and 153-A, 
Penal Code) . 

(1910) 11 Cri. L. Jour. 583 (587): 4 

Sind L. R. 55, Emperor v. Virwmal 
(Do.). 

(1870) 13 Suth. W. R. 75 (75), Queen 
v. Assan (Convictions for rescuing 
a person from the custody of an offi- 
cer and for the use of criminal force 
towards another officer) . 

(1905) 2 Cal. L. Jour. 66 (N.), JasimuUa 
v. Emperor (Convictions under 
Ss. 143 and 379, Penal Code). 

(1871) 16 Suth. W. R. 60 (60), Oobind 
Chundcr Roy, In re (Convictions 
under Ss. 143 and 353, Penal Code). 

(1923) 1923 Lah. 104 (105), Dangar Khan 
v. Emperor (Convictions under 
Ss. 365 and 395, Penal Code). 

(1921) 1921 Lah. 323 (326), Chandu Singh 
v. Emperor (Under Ss. 366 and 
394, Penal Code) . 

(1928) 1928 Oudh 507 (508), Hazari Bcria 
v. Emperor (Under Ss. 120-B, 396 
and 412, Penal Code) . 

(1894) 18 Bom. 205 (207), QueenrEmpress 
v. Shadshiv Atmaram (Convictions 
under Ss. 500 and 506, Penal 
Code) . 

(1915) 1915 All. 417 (418): 37 All. 628, 
Bateshar v. Emperor (Hurt caused 
to several persons by separate acts 
though on the same occasion) . 

(1866) 5 Suth. W. R. 4 (4), Re Madan 
(Do.). 

(1868) 9 Suth. W. R. 80 (30), Goolzar 
Khan, In re (Criminal intimidation 
to three persons at one time) . 

(1897) 1 Oudh Cas. 4 (7), Ram Adhin ▼. 

Queen-Empress (A person kidnapping 
two girls should he awarded separate 

con fnp aqq ^ 

(1926) 27 Cri. L. Jour. 64 (65) (Lah.), 
S am wn da r ▼. Emperor (Do.). 

(1866) 1866 Pun. Re. No. 66, p. 71 (71), 
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5. May sentence ’ ’ . — The word “ may ” in the section must be 
interpreted as “shall'’. 1 Where, therefore, an accused person is convicted at 
one trial of two or more offences, the Court must , in cases in which the provisions 
of S. 71 of the Indian Penal Code do not come into play, pass separate sentences 
for the several offences. 2 The Court has no discretion whatever to pass only 
one sentence for one offence and decline to pass sentences for the other 
offences of which it may find the accused guilty. 3 The reason is that just as 
the maximum ‘ ‘ Ubi jus ibi remedium ” (where there is a right there is a remedy) 
is a rule of jurisprudence, it is a principle of criminal law that where there is 
an offence, there must be a punishment, the general rule being affected by 
express provisions of law to the contrary. 4 See also the words “ shall pass 
sentence” in Ss. 245, 258, 806 and 309, infra. 
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Mohnr Bnnji v. Clnind/i (Stealing 
from his master’s shop on two dif- 
ferent occasions). 

(1920) 1020 Bom. 315 (316, 317); 44 
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Dinonath Onvpno.y « Do. ) . 

(1932) 1932 Rang. 1«* 

P0 ’’"’ U rj! f ' r Znuf^nH*', eurh Hr- 

<™> 12 

(1890) fBOO R»t. 523 (523). Qu-,nE m pr". 

(1888) T888 1 '409). Quren-Emprns 

(1918) Til«r«! - 350 (251). KaH Saku v. 

Emperor. A ll. 438 (439i 

[Se ” 

K «^i, E,„„rrar 

il9W l 92 B^ror^-l’ M ,553554): 

<l904) lookup';-. f' Wj 1 k -" 

T. Ifpt Sah j>«” ' n B " , 53 ,35. 88. 

dOOO-lOOJ) tfZw" r- -l- "'»• 

o 0 fi and 376. Penal 

0onvM, O^E'p nrOr ’ n ° V 

passed. (89): 7 Bah. 484. 

(1927) l® 27 Lah _> ? ▼. Crown. 

(,928) <*> T ' k 

,1928) 80 </) <00, • - 

[But 1M <M4 ’’ 


Buta Singh v. Emperor.] 
Convictions under Ss. 411 and 414, Penal 
Code. — Scp'irulo sentences may be 
passed. 

(1928) 1928 Bom. 145 (145), Emperor v. 

Hanma Timma Bhandiwadekar. 

[But see (1889) 1889 Rat. 449 (450), 

Queen-Empress v. Sakharam. 

(1891) 1891 Rat. 553 (553), Queem-Em- 
press v. Alu. 

(1868) 4 Mad. H. C. R. App. xiii 
(xiv), High Court proceedings 12th 
August, 1868.] 

Forgery and using a forged document as 
genuine — Separate sentences may be 
passed. 

(1929) 1929 Mad. 450 (450, 451): 52 Mad. 

532, Sriramidu Naidu v. Emperor. 
(1924) 1924 Nag. 162 (162), Gajaman Sck- 
haram v. King-Emperor. 

[But see (1901) 23 All. 84 (85), Queen- 
Empress v. Vrnrao Lai. 

14 Cri. L. Jour. 183 (184): 1913 
Pun. Re. No. 4, Pxrbhu Dial v. 
Emperor. ] 

Note 5. 

1933 Sind 9 (10, 11): 26 Sind L. 
It. 416, Emperor v. Dharamdas. 

1934 Rang. 338 (339, 341): 12 
Rang. 419, Emperor v. Mi Tllwa. 
1933 Sind 9 (10, 11): 26 Sind L. 
K. 416, Emperor v. Dharmadas. 

10 All. 58 (68), Queen-Empress v. 
B'azir Jan. 

2 Cri. L. Jour. 155 (156): 27 
All. 491, Emperor v. Karbadeshwar 
(If however Court deems it neces- 
sary the sentences may be made to 
run concurrently) . 

23 All. 84 (85), Queen-Empress v. 
Vrnrao Lai (Do.). 

1888 Rat. 369 (370), Queen-Em- 
press v. Phakeera. 

10 Ruth . W. R. 3 (3), Kuggurdi 
Pramavaick. In re. 

13 C. P. L. R. 124 (124), Empress 
▼ . Rameshwardas (Otherwise the 
sentence is illegal) . 

1918 Lah. 297 (297-298): 1917 

P. R. 46, Emperor ▼. Wadhdaua . 
[But see (1872-1892) 1872-1892 L. B. R. 
271 (271),' Queen-Empress ▼. Nga 
Kyin V . 

(1H72189’2) L. B. S. J. 526 (527), Queen- 
Empress r. Maun'j Kala. 

(1875) 12 Bom. H. C. R. 147 (148). Reg. 
v. Oulam Abbas. ] 

(3) (1934) 1934 Rang. 338 (341): 12 Rang. 

419, Emperor ▼. Mi Illwa. 

(4) (1887) 10 AU. 58 (65), QuesnEm press w. 

Wasir Jan. 


(1913) 

(1) (1933) 

(2) (1934) 
(1933) 
(1887) 
(1905) 

(1900) 

(1888) 

(1868) 

(1900) 

(1918) 


S. 35, 
Note 5. 
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Sentences in cases of 


CONVICTION FOR SEVERAL OFFENCES. 


S. 35, 
Notes 
6-9. 


6 Separate and aggregate sentences.— In cases coming within the 
scope ot this section, a Court lias no power to pass an aggregate sentence instead 

i separat0 scnten ees on each head of charge. The first clause of this section 
c eai > contemplates the passing of separate sentences of imprisonment or 
transportation. 1 The object of the section in imposing separate sentences is to 
enable the appellate or revisional Court to determine the amount of punishment 
to be remitted in case one or other of the charges breaks down in appeal or 
revision. 2 Where, however, a consolidated sentence is passed instead of separate 

• t s onh a curable error or defect. 3 


7. Consecutive sentences. — Where an accused is sentenced, at one 
trial, to two consecutive terms of imprisonments, the first warrant of imprison- 
ment should be completely executed both in regard to the substantive sentence 
of imprisonment and the imprisonment in default of payment of fine, if any, 
before any effect is given to second warrant. 1 


8. “When consisting of imprisonment or transportation , \ — Under 
S. 46 of the Code of 1861, it was held that it was illegal to pass two sentences 
of transportation, one to begin after the expiry of the other, on the ground 
that such a sentence could be passed only when the penalties consisted of im- 
prisonments. 1 In view of the introduction of the words “or transportation ** 

after the word imprisonment ’ 9 in the subsequent Codes this view is no • 

longer good law. 

9. Imprisonment and whipping. — An accused person convicted at one 

trial of two or more offences may, in addition to any other punishment, be 

sentenced to whipping subject to the restrictions contained in the Whipping 
Act A 


W here a person convicted at one trial of two or more offences is sentenced 
to imprisonment and also to whipping for one of the offences, the sentence of 
whipping ought not to be directed to be delayed till the expiry of the sentences 
of imprisonment, but must be carried out in accordance with the provisions 
of S. 391, infra,* The reason is that only sentences of imprisonment or 
transportation can be directed to take effect in succession. See also Notes to 


S. 391, inf m. 


Note 6. 

(1) (1886) 1886 Pun. Re. No. 14, p. 22 (24), 

Bahadar v. Empress. 

[See also (1924) 1924 Mad. 584 (585), Kot- 
toora Thcvnn, In re.] 

(2) (1868) 10 Suth. W. R. Cr. 3 (4), Nuggurdi 

Paramanaicle, In re. 

(1869) 4 Mad. H. C. R. App. xxvii 
, (xxvii), High Court Proceedings 
15th January, 1869. 

(1934) 1934 Rang. 338 (339): 12 Rang. 

419, Emperor v. Mi Hlwa. 

(1886) 1886 Pun. Re. No. 14, p. 22 (24), 
Bahadar v. Empress. 

(8) (1866) 2 Bom. H. .C. R. 391 (392), Reg. 

v. Vinayak Trimbak. 

[See also (1892) 1892 Rat. 597 (599), 

Queen-Empress v. Mahomed (It Is 
not illegal to pass one sentence, but it 
is generally the proper course to pass 
separate sentences) . ] 

' ' Hot® 7. 

Cl) (1878) 1876 Rat. 182 (132), Dharwar Dis- 
trict Magistrate Letter No. 682. 


Note 8. 

(1) (1869) 11 Suth. W. R. Cr. 10 (10), Queen 

v. Eassim Ally. 

Note 9. ! 

(1) (1871) 15 Suth. W. R. Cr. 89 (91, 92), 

Moniruddeen v. Oour (Impliedly oyer- 
ruling 9 Suth. W. R. Cr. 41). 
(1870) 5 Mad. H. C. R. App. xviii (xviii) 
High Court Proceedings 18th Febru- 
ary, 1870. 

[But see (1868) 9 Suth. W. R. 41 (44, 
46, 49) (F.B.), Nassir v. Chunder. 
(1870) 14 Suth. W. R. 7 (7), Ruttum 
Bava v. Buhur (Following 9 Suth. 
W. R. 41). 1 

(2) (1886) 1886 Rat. 300 (301), Queen-Empress 

v. Sagaram Nath. 

(1895) 1895 Rat. Un. Re. Cr. C. 808 
(804), Queen-Empress v. Habla Sola 
(Two consecutive sentences of impri- 
sonment and imprisonment and whip- 
ping respectively — Whipping cannot 
be postponed). 

(1902) 4 Bom. L. R. 929 (930), Emperor 
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As to whether concurrent sentences of whipping can be passed, see 


Note 12, infm. 

10. Concurrent sentences. — Prior to the Code of 1898 it was held in 


the undermentioned cases, 1 that -where an accused was sentenced to two or more 
terms of imprisonment or transportation on conviction at one trial it was 
illegal to direct the sentences to run concurrently. By the addition of the 
words 4 "unless the Court directs that such punishments shall run concurrently ’ 9 
at the end of sub-S. (1) of this section in 1898, the abovementioned rulings 
have been rendered obsolete. Even under this section prior to the amending 
Act of 1923, concurrent sentences could be passed only when the accused was 
convicted of two or more offences at one trial (.see Note 2, ante) and the 
Court had therefore, no power to order sentences to run concurrently with 
sentences passed in other trials. 2 In such cases S. 397, infra, provided that the 
sentences should commence the one after the expiry of the other. Section 397, 
infra , has now been amended in 1923 so as to empower the Court to pass con- 
current sentences even in cases where an accused has been convicted in two 


or more separate trials. 

Where a Magistrate convicted an accused person of offences under Ss. 148 
and 326 of the Penal Cede and sentenced him to 18 months imprisonment 
“under 326|148, Penal* Code”, it was held that it must be interpreted as meaning 


V. Jaoannath So par (Two consecutive 
sentences of imprisonment with whip- 
ping added to both-Socond whipping 

cannot bo ^ p t 582 

[St '° al TsM)? 9 ei v- »»' 

Dun. r / n rr \ Queen -Em- 

( 1 80S) 1898 Rat. ?•>•> < ✓ 

prexo v. Daydu Jangi. ] 

<1) (1887) 10 All.*?* <M)i QucevrEmvre.. v. 

<1897) < 2 >' T - 

(1898) 1898' Rat. 878 (878), Qu»n-Empre„ 
v. nn Re Cr. C. 383 

(1888) JSSJn Rl Qu^n-Ewri'S v. Kama 
(Cases of several sentence. o, tran.por- 

,1888) 251 (256), Quren-Empre.* 

(1885) l S e X n "*’l3 (13). - 

(1865> MohrshOhunder ^ c|r 2 (2) . 

(1864> Criminal Ocular No. 16 of 20th 
August, 1864- 12 Cr t p . 38 

J8 9 ? 4 39).>w^;; 

(1805) 8 ^ • Lo £ ar ’ 0i C r. (10). Dm- 

(1803) 6^ S hr * u ' ll j‘ 526 (526), Queen- 

(1872 18 ^U. v: fl (18). Khan; 
[See al8 ® e ^ h «*■ 8is 

(1873) 20 ^Snth • W. * 70 (70). ’• 

1880 n.,. < 388 >’ 

[But Me (1086) ioo 

19 (10). **»• T - 

,18fl9) 47 All. *». 

<1MB) Dull* ' T "'™ b ”'°” 


amendment of 1923). 

(1921) 1921 All. 126 (127), Uarak Narain 
v. Emperor. 

(1920) 1920 All. 211 (211), Emperor v. 
Bhikkl. 

(1913) 14 Cri. L. Jour. 240 (240) (All.), 
Makbul Tlussain v. King-Emperor. 

(1902) 4 Bom. L. R. 876 (877), Emperor 
v. Tukaram flari. 

(1900) 2 Bom. L. R. Ill (112), Queen- ■ 
Empress v. llhagwandas. 

(1891) 1891 Rat. 552 (553), Queen-Empress 
v. Mahomed. 

(1916) 1918 Cai. 243 (243), Joyanullah 
liepari v. Emperor. 

(1917) 18 Cri. L. Jour. 410 (411): 1917 
Cal. 416, Karufd Mandal v. Em - 
pe ro r. 

(1925) 1925 Lah. 334 (335), Baton Singh 
v. Emperor. 

(1912) 13 Cri. L. .Tour. 3 (3) (Lah.), 

Emperor v. (Janda Singh. 

(1911) 12 Cri. L. Jour. 217 (218): 1911 
P. R. 11, Oirdhari Lai v. Emperor. 

(1910) 11 Cri. L. Jour. 679 (680) (Lah.), 
Sheo Naratn v. Emperor. 

(1912) 13 Cri. L. Jour. 466 (467) (Mad.), 
The Advocate-General v. Govindar 
etc ami. 

(1902) 15 C. P. L. R. 57 (57), Emperor 
▼ . Buddhu. 

(1914) 1914 Oudh 193 (194): 16 Oudh Cas. 
370, Debi Dayal v. King-Emperor. 

(1923) 1923 Rang. 197 (198): 1 Rang. 

306. Nga Sein ▼. Emperor. 

(1913) 14 Cri. L. Jour. 388 (388) (Rang.), 
Nga Pya ▼. Emperor. 

(1011) 12 Cri. L. Jour. 465 (466): 6 L. 

B. R. 22, Emperor t. Eng Gyaung. 

( 1908) 7 Cri. L. Jour. 445 (445): 4 L. 

B. R. 147, Emperor t. Bmn E and 
othere. 

(1902-1008) U. B. R. Cr. P. 19, Nga 
Tok Gyi v. King-Emperor. 

(1909) 10 Cri. L. Jour. 286 (287): 2 Sind 
L. R. 23, Imporator ▼. Khudabuec. 

(1915) It AD. L. Jour. (N) 1, King-Empe- 
ror t. Dmaarath. 


S. 35, 
Notes 
9 — 10 . 
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Sentences in cases of conviction 


FOR SEVERAL OFFENCES. 


S. 35, 
Notes 
10—14. 


12. Whipping' — Concurrent sentences of. — Concurrent sentences can 
be passed only when the sentences are imprisonment or transportation. It is,, 
therefore, illegal for a Court to pass concurrent sentences of whipping} The 
literal meaning of concurrent sentences of whipping would be that the prisoner 
is to be flogged by two operators simultaneously, which is a monstrous result. 2 

13. Imprisonment in default of payment of fine, if can be made 
concurrent. — This section which empowers a Court to pass concurrent 
sentences of imprisonment, does not refer to sentences *of imprisonment in 
default of payment of fine, but refers only to substantive sentences of imprison- 
ment. 1 Thus, it is illegal to pass concurrent sentences of imprisonment in default 

of payment of fines imposed upon convictions for two or more offences at one 
trial. 2 

14. No imprisonment for a period longer than 14 years — Proviso (a). — 

Proviso (a) to this section places a limit upon the period to which the aggregate 
of sentences of imprisonment awarded under sub-S. (1) may extend. Thus an 
aggregate sentence of 20 veal's passed in respect of 3' convictions; at one trial 
is contrary to this proviso. 1 It has been already mentioned in Note 2, ante , that 
this section applies only to convictions for several offences at one trial. There- 
fore,, if the accused is tried and convicted separately in two or more cases , the 
aggregate of the several sentences may be accumulated beyond the period of 
14 years. 2 


B. R. 22, Emperor v. Eng Gyaung. 
Not© 13. 

(1) (1929) 1929 Sind 179 (179), Emperor v. 

Qhulam Ahmed. 

(2) (1926) 1926 Bom. 62 (62), Emperor v. 

Subrao Sesharao. 

(1929) 1929 Sind 179 (179), Emperor v. 
Qhulam Ahmed. 

(1912) 13 Cri. L. Jour. 536 (536): 5 

Sind L. R. 263, Imperator v. Afci- 
dulla Valad AzizuUah. 

Note 14. 

(1) (1910) 11 Cri. L. Jour. 679 (680) (Lah.), 

Sheo Narain v. Emperor. 

[See also (1870) 1870 Pun. Re. No. 33, 
Imamuddin v. Crown (Case under 
S. 46 of Code of 1861 which provided 
for cases where accused is convicted 
at the same time of two or more of- 
fences) . ] 

(2) (1867) 7 Suth. W. R. 1 (2), Queen v. 

Puban. 


(1914) 12 All. L. Jour. (N) 2, Manohar v. 
Emperor. 

[But see (1911) 12 Cri. L. Jour. 241 (241) 
(Bom.), Emperor v. Muhamed Isaf 
Habib (Trials taking place on the 
same day and one after the other so 
that for practical purposes may be 
taken to be one trial) . ] 

(3) (1924) 1924 All. 492 (492), Sohan Ahir v. 

Emperor. 

Note 11. 

(1) (1916) 17 Cri. L. Jour. 238 (238): 1917 

Cal. 377, Khohva Moran v. 

Emperor. 

(2) (1914) 1914 Lah. 75 (76): 1913 P. R. 21, 

Bogi v. Emperor. 

(1916) 17 Cri. L. Jour. 238 (238) : 1917 
Cal. 377, Khohua Moran v. 

Emperor. 

Note 12. 

(1) (1911) 12 Cri. L. Jour. 465 (465): 6 L. 

B. R. 22, Emperor v. Eng Gyaung. 

(2) (1911) 12 Cri. L. Jour. 465 (465): 6 L. 


that the Magistrate passed concurrent sentences under each section and not as 
separate sentences of 9 months on each charge. 3 

11. Imprisonment or transportation — Concurrent sentences of. — The 

word ‘or’ between the words “imprisonment” and “transportation” * in sub- 
S. (1) does not restrict the applicability of the section to cases where the 
several punishments are all of the same kind, i.e., are all sentences of imprison- 
ment or all sentences of transportation : the section applies also to cases where 
one of the sentences inflicted is imprisonment and the other is transportation. 1 
Therefore, a term of imprisonment can legally be made to run concurrently 
with a term of transportation. 2 
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Where an accused is convicted at. one trial of two or more offences and 
sentences of transportation are passed upon him under S. 59, Penal Code, in 
lieu of the terms of imprisonment awarded; the aggregate of the sentences of 
transportation is also subject to the maximum limit of 14 years. 3 


S. 35, 
Notes 
14-16. 


15. Proviso (b). — See Note 2,. ante. 

16. Aggregate of sentences when treated as a single sentence. — 

Sub-S. 3 of this section provides that, for the purposes of appeal, the 
aggregate of consecutive sentences passed under this section shall be deemed 
to be a single sentence. 1 The aggregate of such sentences can be deemed to 
be a single sentence only for the purposes of appeal. 2 Thus, two or 
more consecutive sentences of imprisonment, each less than 7 years, cannot be 
added up and treated as a single sentence for the purpose of commuting them 
into transportation under S. 59 of the Penal Code. 3 The aggregate of conse- 
cutive sentences referred to in sub-S. (3) refers only to sentences of imprison- 
ment and not to sentences of fine. 4 


or 

6 


Even before the amendment of sub-S. (3) of this section by the Amendin 0 
Act of 1923, introducing the word “consecutive” the general trend of opinion 
was that the phrase “ aggregate sentence” related only to cases of consecutive 
sentences and not to cases of concurrent sentences. 5 The amendment of 1923 
referred to above gives legislative recognition to the above view." 



7 c P. n. R. Cr. 20 (30). Em- 

1 94) v. Ommm (land. ^ 4?s 

1 1 893 ' 1 “" ) 3) 1M ^ , '° S ' M V ' 

( 1884, St'AU. W N • 305 (285. 286), 

Empress v. Sahtu. 

T 1 f° t( ra„ 6 ' 731 (732) (All.). 
(1931) 129 Ind. Las. 

JJamid v. Emperor. ^ (851) . 38 

<1911) Cal 214 Chandra Sarkar v. Empe- 

it R 511 (512), Emperor v. 

< 18795 l208 (1207) . 
< 198 °> E. C. B. 147 

(1876) 1 B°m. 223 (J £ UTp0B es of con- 

lihivgowda 1 *ot v Codes) . 

Urination under car # ^ « 0 

( 1898 ) 1 ^ oJsn-Empress $ ga 

(18B 0.1000,1. n e — (? 0.)O uo 

< 1887) 

(180:;) ifoorte, U. (44). ««•" T ' 

(1885) ' li ;44), <?«« *■ 

(1866) 5 Suth. W. 

Cr. P- C.— 26 


(4) 

(.'») 


( 0 ) 


Slwnaullali and Adoo. 

( 1926) 1926 Bom. 416 (416), Emperor v. 
Shid'inyuppa. 

(1913) 14 Cri. I,. .Tour. 119 (119): 35 

All. 290. Tulni Itam v. Emperor. 

(1909) 10 Cri. L. Jour. 250 (250) (Bom.), 
Tulsidas Laksh mandae v. Emperor. 

(1921) 1921 Cal. 152 (152), Abdul Jubbar 
v. Emperor. 

(1916) 17 Cri. L. Jour. 266 (266): 1916 
0.1. 464, Lakshmi Itam Gaoyi v. 

Emperor. 

(1913) 14 Cri. L. Jour. 254 (255): 40 CaJ. 
631, Aziz Sheikh v. Emperor. 

(1912) 13 Cri. L. Jour. 787 (788) (Cal.), 
Suknandan Singh v. Emperor. 

(1901) 1901 Pun. Re. No. 25, p. 83 (83), 
Sher Muhammad v. The Emperor. 

(1917) 1917 Pat. 33 (33), Ourusahay Ram 
v. Emperor. 

(1900-1902) Low. Bur. R. 57 (57), Nga 
Shue v. Emperor. 

(1897-1901) 1 U. B. R. 33 (14), Said 
Illainp v. Empress. 

[But see (1912) 13 Cri. L. Jour. 877 (877) 
(Cal), Abdul Khalek ▼. Emperor. 

(1911) 12 Cri. L. Jour. 391 (392) (Cal.), 
Ilepin B chary Dey v. Emperor.] 

[See also (1927) 1827 Nag. 255 (255, 256), 
Jagadiah Chandra r. Emperor (The 
Court followed the prerioua rulings 
without noticing the effect of the 
amendment of 1923).] 
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Ordinary Powers of Magistrates. 


S. 36. 


C . — Ordinary and Additional Powers . 

• * All District Magistrates, Sub-divisional Magistrates 

and Magistrates of the first, second and 
trates naiyP ° weis ° fMaSls third classes, have the powers hereinafter 

respectively conferred upon them and 


36. All District 

Ordinary powers of 
gistrates. 


*(CODE OF 1882— S. 36.) 

C. — Ordinary and Additional Powers. 

Magistrates, Sub-divisional Magistrates, and Magistrates of the 
first, second and third classes have the powers hereinafter res- 
pectively conferred upon them and specified in the third 
schedule. Such powers are called their “ ordinary powers.” 


(CODE OF 1872— Ss. 21, 22, 24, 26, 28 & 30.) 

21. In addition to the powers given in section twenty, 
Powers conferred upon the following powers are conferred, as hereinafter provided, 
Magistrates. upon Magistrates by this Act: 

(1) Power to make over cases to a Subordinate Magistrate (S. 44). 

(2) Power to pass a sentence on proceedings recorded by a Subordinate Magis- 

trate (S. 46). 

(3) Power to withdraw cases and to try or refer them for trial (S. 47). 

(4) Power to withdraw or refer appeals from convictions by Magistrates of 

the second and third classes (S. 47). 

(5) Power to arrest an accused person found in Court (S. 104). 

(6) Power to order the Police to investigate an offence (S. 110). 

(7) Power to record confessions or statements during a Police investigation 

(S. 122). 

(8) Power to authorise detention of a person during a Police investigation 

(S. 124). 

(9) Power to hold an inquest (S. 135). 

(10) Power to entertain complaints and receive Police reports (S. 141). 

(11) Power to entertain cases without complaint (S. 142). 

(12) Power to commit for trial (S. 143). 

(13) Power to issue process for person within jurisdiction who has committed an 

offence outside Magistrate's local jurisdiction (S. 157). 

(14) Power to direct warrant to landholder (S. 1)62). 

(15) Power to arrest offender in presence of Magistrate (S. 166). 

(16) Power to endorse warrant, or to order the removal of an accused person 
arrested under a warrant (Ss. 168 and 170). 

(17) Power to issue proclamation in cases judicially before him (Ss. 171 and 353). 

(18) Power to attach and sell property in cases judicially before him (Ss. 172 

and 354). 

(19) Power to try summarily (S. 222). 

(20) Power to hear appeals from convictions by Magistrates of the second and 

third classes (S. 266). . :.r «“» *1 

(21) Power to call for proceedings (Ss. 295 and 296). 

(22) Power to quash convictions in certain cases (S. 328). 

(23) Power to issue a search-warrant for letter in Post office (S. 369). 

(24) Power to endorse a search-warrant and order delivery of thing found (Ss. 372, 

373 and 376). 

(25) Power to issue search-warrant otherwise than in the course of an inquiry 
(S. 377). 

(26) Power to revise bail orders (S. 398). 

(27) Power to sell perishable property of a suspicious character (S. 415). 

(28) Power to sell suspicion s or stolen property (S. 417). 
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specified in the third schedule. Such powers are called their 
“ordinary powers/' 


(29) Power to demand security to keep the peace (S. 491). 

(30) Power to discharge recognizances to keep the peace (S. 500). 

(31) Power to demand security for good behaviour (Ss. 504 and 505). 

(32) Power to discharge person bound to be of good behaviour (S. 511). 

(33) Power to issue order to prevent obstruction, etc. (S. 518). 

(34) Power to issue order prohibiting repetition of nuisance (S. 519). 

(35) Power to make orders, etc., in local nuisance cases (S. 521). 

(3G) Power to make orders, etc., in possession cases (S. 530). 

Power to make orders of maintenance (S. 536). 

all 


(37) 

Powers common to 
Magistrates. 

( 1 ) 

(2) 


22. Magistrates of all classes shall, ns such, have the 
following powers: — 


(3) 

(4) 

(5) 

( 6 ) 

(7) 

( 8 ) 
(9) 


Power to arrest an accused person found in Court (S. 104). 

Power to record confessions or statements during a Police investigation 

(S. 122). 

Power to authorise detention of a person during a Police investigation 
(S. 124). 

Power to arrest offender in the presence of Magistrate (S. 166). 

Power to endorse warrant, or to order the removal of an accused person 
arrested under a warrant (Ss. 168 and 170). 

Power to issue proclamation in cases judicially before him (Ss. 171 and 353). 
Power to attach and sell property in cases judicially before him (Ss. 172 

and 354). 

Power to endorse a search-warrant and order delivery of thing found (Ss. 372, 

Power "to sell’ 1 perishable property of a suspicious character (S. 415). 

24. Magistrates of the Second Hass shall, ns such, in 
Powers of Magistrates of af lriition to the powers mentioned in section twenty-two, have 
the Second Class. the following power: — 

M v Pmvpr to order the Police to investigate an offence in which the Magistrate 
' has jurisdiction to try or to commit for trial (S. 110). 

26. Magistrates of the First Class shall, ^s such, in 
* -> r *ctvotes addition to the powers mentioned in sections twenty-two and 

Powers of Mngi ■ twenty-four, have the following powers:— 

-of the First Class. T " c • ’ 

/"i\ Power to commit for trial (S. 143). . . 

(1) Tower to issue search-warrant otherwise than in the course of an inquiry 

demand security to keep the peace (8. 491). 

Power to demand security for good behaviour (8s._504 and 505). 
p to make orders etc., in possession cases (S. o30) . 

Power to moke orders of maintenance (8. 536). 

JrO>\ Cl * ... anellnn 


(2) 


(3) 

(4) 

(5) 

( 6 ) 


(G) * w ho under the provisions of section forty, are Magistrate* of 

28. Magistrates » J)iviy j 0I18 n f Districts shall, as such, have all the powers given 
Powers of Magistrates o Magistrates of the First Class, and referred to in section 

Divisions of Districts. twenty-six, and, in addition, shall have the following powers:— 


( 1 ) 

( 2 ) 

(3) 

(4) 

<«> 

<«) 


, mfliie over eases to a Subordinate Magistrate (8. 44). 

Power to mas on pr0ce edingB recorded by a Subordinate Magistrate 

power to pa* 8 8C 

p ( wer^o withdraw cases, but not appeals, and to try or refer them for trial 
Power to ^^^“^JpUlnts ) of offences, and receive Police reports 

Power to entertain i 

(8. 14D- .. caK , without complaint (8. 142). 

power to enxen* 


S. 36. 


S. 36, 

Note 1. 
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Ordinary Powers of Magistrates. 

SYNOPSIS. 


SCOPE OF THE SECTION 


Note No. 

1 


Other Topics. 

Ordinary powers — Entertaining complaints. Pt. 2. 

See Note 1, Pt. 3. Section 36 whether overrides S. 107. See 

Power to issue search warrant. See Note 1, Note 1, Pt. 5. 

1. Scope of the section. — Section 28, ante, read with column 8, Sell. II 
of the Code, defines the powers vested in each class of Magistrates to try parti- 
cular offences. This section read with Sell. Ill defines certain incidental powers 
\ested in the Magistrates of each class, which they are required to exercise 
either in the course of trial before them or otherwise. These powers are 
referred to as the ordinary powers of a Magistrate as opposed to additional 
powers which may be conferred on them under S. 37, infra. 1 Thus the power 

to issue a search warrant under S. 96 is one of the ordinary powers of any 
Magistrate. 2 


But the power to entertain complaints is not one of the ordinary powers 

of a First, Second or Third Class Magistrate, but must be conferred as an addi- 
tional power under S. 37. 3 


Schedule Ilf is, however, not exhaustive of the powers conferred on 
Magistrates under the Code. Thus a power to demand security for keeping the 
peace under S. 106 is not mentioned in Sell. Ill as one of the powers of a First 
Class Magistrate, but is expressly given by S. 106. A First Class Magistrate 
therefore can exercise the powers under that section notwithstanding it is not 
specified in Sch. III. 4 But a power to act under a particular section referred 
to in Sch. Ill can only mean a power to act subject to the conditions of that 
section. Thus a power to act under S. 107 is conferred by Sch. Ill on a First 
Class Magistrate, but a District Magistrate cannot detain the accused under sub- 


(7) Power to issue process for person within jurisdiction who has committed an 

offence outside Magistrate's local jurisdiction (S. 157). 

(8) Power to sell suspicious or stolen property (S. 417). 

(9) Power to issue order to prevent obstruction, etc., (S. 518). 

(10) Power to issue order prohibiting repetition of nuisance (S. 519). 

(11) Power to make orders in local nuisance cases (S. 521). 

Provided! that, if a Magistrate of a Division of a District exercise the powers of & 
Magistrate of the Second Class, he shall not have power to demand security to be of good 
behaviour. 


Powers of Magistrates of 
Districts. 


30. Magistrates of Districts may, as such, exercise all 
the powers mentioned in section twenty-one. 


(CODE OF 1861— Nil.) 


Section 36 — Note 1. 

(1) (1928) 1928 Sind 1 (4): 22 S. L. R. 157, 

Emperor v. Noor Mahomed. 

(2) (1912) 13 Cri. L. Jour. 693 (700): 39 

Cal. 953, Loftus Otway Clarice v. Bro - 


jendra Kiahore. 

(3) (1911) 12 Cri. L. Jour. 535 (535) : 34. 

Mad. 343, Logan v. Romtr. 

(4) (1932) 1932 Mad. W. N. 151 (152). 
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S. (4) of S. 107 unless the accused has been sent up before him under sub- 

S. (3). 5 

Any notification conferring on Justices of the Peace, the powers of a 
First Class Magistrate, confers only the ordinary powers under this section and 
not any of the powers conferrable on them under S. 37, infra, 0 or any other 
general powers of the Magistrate under the Code. 7 

.* In addition to his ordinary powers, any Sub-divisional 

Magistrate or any Magistrate of the first, 

rabie d JnMa a gi P s 0 trates C0nfer second or third class may be invested by 

the Local Government or the District 
Magistrate, as the case may be, with any powers specified in the 
fourth schedule as powers with which he may be invested by the 
Local Government or the District Magistrate. 


*(CCDE OF 1882— S. 37.) 

37. In addition to his ordinary powers, any Sub-divisional Magistrate or any Magis- 
trate of the first, second or third class may be invested by 
Additional powers con- the Local Government or the District Magistrate, as the case 
ferrable on Magistrates. may be, with any powers specified in the fourth schedule as 

powers with which he may be invested by the Local Govern- 
ment or the District Magistrate. 

(CODE OF 1872 — Ss 23, 25, 27 and 29.) 

Powers which Local G o\ 

flrriTnpnt and Magistrate of 23. In addition to the powers mentioned in section 

TWvirf rmv confer od twenty-two, a Magistrate of the third class may be invested 

Magistrates o7 the third with the following powers 

C,aSS '(o) By the Local Government- 

Power to hold inquests (S. 135). 

v ^ to cn tertain complaints of offences in cases in which he has jurisdic- 
tion to try or to commit for trial (8. 141). 

Power to commit for trial (S. 143). 

t^° to issue order to prevent obstruction, etc. (S. 518). 
iZlr to issue order prohibiting repetition of nuisance (S. 519). 

By the Magistrate of the District- 

(1) Power to hoia ^aXcomplaints of offences in cases in which he has jurisdie- 

(2 ) Power to entmta ^ ^ (g 141) 

tlon t0 X 9ue order to prevent obstruction, etc. (S. 518). 

(3) Power to is. prohibiting repetition of nuisance (8. 519). 

(4) Power powers given and referred to in section twenty-four, a 

25. fin addition to >{. i£r fi t r ate of the second class may be invested with the fol- 

Powers which may power. 

conferred on Magistrates 
the second class.^ Governme „^- 

(fl \l) By Power to hold LptainU and receive Police reports in cases in which 

(2) PQ^/p^uXgj^ t o commit for trial (8. 141). 

(1911) 12 Cri. hi Jour. 42 (42): 34 Mad. 
840, In re Lawrtnce. 

.7) (19l«) 17 Cri. I.. Join*. 298 (293): 1917 

Med. 139, Bofdore, In re. 


( 2 ) 

(3) 

(4) 

(5) 


(5) ( re T. 1 O^Ohi^hambaram^- 

L Jour. 585 (585): 84 

(6) (1911) I# 'Logan v- 


S. 36, 
Note 1. 


S. 37. 
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Additional Powers of Magistrates. 


S. 37, 
Note 1. 


SYNOPSIS. M . ^ 

_ Note No. 

SCOPE OF THE SECTION i 

• • • • - . j. 

1 . Scope of the section. — This section deals with the conferment of 
additional powers on Magistrates. 1 Certain additional powers can be conferred 
by the Local Government only and certain others by the District Magistrate. 
These are set forth in Sch. IV, infra. Thus a District Magistrate cannot 
authorise a Second Class Magistrate to commit a case for trial under S. 206 2 but 


(3) Power to entertain without complaint cases which he has jurisdiction to try 

or to commit for trial (S. 142). 

(4) Power to commit for trial (S. 143). 

(5) Power to issue order to prevent obstruction, etc., (S. 518). 

(6) Power to issue order prohibiting repetition of nuisance (S. 519). 

(b) By the Magistrate of the District — 

(1) Power to hold inquests (S. 135). 

(2) Power to entertain complaints and receive Police reports in cases in which 

he has jurisdiction to try or to commit for trial (S. 141). 

(3) Power to issue order to prevent obstruction, etc., (S. 518). 

(4) Power to issue order prohibiting repetition of nuisance (S. 519). 

Powers which may be 27. In addition to the powers given and referred to in 

conferred on Magistrates sectiou twenty-six, a Magistrate of the first class may be 
of the first class. invested with the following powers: — 

(a) By the Local Government — 

(1) Power to make over cases taken up on complaint, etc., to a Subordinate 

Magistrate (S. 44). 

(2) Power to hold inquests (S. 135). 

(3) Power to entertain complaints of offences, and receive Police reports (S. 14l). 

(4) Power to entertain cases without complaint (S. 142). 

(5) Power to issue process for person within jurisdiction who* has committed 

an offence outside Magistrate's local jurisdiction (S. 157). 

(6) Power to try summarily (S. 222). - i 7 ■ v J 

(7) Power to hear appeals from convictions by Magistrates of the second and 

third classes (S. 266). 

(8) Power to sell suspicious or stolen property (S. 417). *' 

(9) Power to issue order to prevent obstruction, etc. (S. 518). 

(10) Power to issue order prohibiting repetition of nuisance (S. 519). 

(11) Power to make orders, etc., in local nuisance cases (S. 521). 

(Z>) By the Magistrate of the District — 

. . (1) Power to hold inquests (S. 135). 

(2) Power to entertain complaints of offences, and receive Police reports (S. 141). 

(3) Power to issue order to prevent obstruction, etc., (S. 518). 

(4) Power to issue order prohibiting repetition of nuisance (S. 519). 

29. In addition to the powers given and referred to in section twenty-eight, the 
Powers which Local Gov- Local Government may confer on a Magistrate of a Division 
ernment may confer on Ma- of a District, exercising the powers of a Magistrate of the 

gistrates of Divisions of first class, the following powers: — 

Districts. 


( 1 ) 

( 2 ) 


Power to try summarily. (S. 222). 

Power to hear appeals from convictions by Magistrates 
third classes (S. 266). 


of the second and 


(CODE OP 1861— NIL) 


Section 37 — Note 1. 

(1) (1928) 1928 Sind 1 (4): 22 S. L. R. 157, 

Emperor v. Noor If ahommad. 


(2) (1926) 1926 Pat. 400 (400): 5 Pat 

Bengali Gope v. Emperor. 


447 , 
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the Local Government can do so. When once such powers are conferred on any 
Magistrate they remain personal to him and independent of the local area where 
he may be exercising it until withdrawn by the authority conferring the powers. 3 

38 .* The power conferred on the District Magistrate by 

control of District Magis- section 37 shall be exercised subject to the 
trate’s investing power. control of the Local Government. 



1. Scope of the section. — This section was newly inserted in the Code 
of 1S82 and has been re-enactcd in this Code. 

j) . Conferment , continuance and cancellation of poivers. 

(1) In conferring powers under this Code the Local 

Government may, by order, empower per- 
of conferring sons specially, by name or in virtue of their 

office, or classes of officials generally by 

their official titles. 

(2) Every such order shall take effect from the date 
on which it is communicated to the person so empowered. 


Mode 

powers. 


♦ (CODE OF 1882— S. 38.) 


Control of District Magis- 
trates ' investing power. 


38. The power conferred on the District Magistrate 
by Section 37 shall be exercised subject to the control of the 
T .n/)Q 1 finvernment. 


(CODES OF 1872 AND 1861— Nil.) 


era. 


t(CODE OF 1882— S. 39.) 

jy— Conferment, Continuance and Cancellation of Powers. 

0 • „ nnwers under this Code, the Local Government may, by order, 

39. In conferring P°' persons specially by name or in virtue of their office, 

de of conferring pow- of officials generally by their official titles. 

Every such order shall take effect from the date on 
which it is communicated to the person so empowered. 


(CODE OF 1872 — S. 43.) 

43 In conferring powers under this Act, the Local 
„ mav empower persons specially by name, or 

Mode of conferring pow- official generally by their official titlea. 


era. 


(CODE OF 1801 Nil.) 




[So© also (1811) 12 Crl. L. Jour. 535 
(635)s 84 llad. 848. Logan ▼. 

£mpfr*r.l 


S. 37. 
Note 1 


S. 38, 
Note 1.. 


S. 39. 
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Mode of Conferring Power. 


S. 39, 
Notes 
1 — 2 . 


SYNOPSIS. 

Note No. 

CONFERMENT OF POWERS, GENERALLY OR SPECIALLY. 1 

ORDER CONFERRING POWERS, WHEN TAKES EFFECT 

-SUB-S. (2) .... /. 2 


Other Topics. 

Communication — Hour of. See Note 2, Pt. Higher powers conferred during trial — Effect. 

5 * See Note 2, Pt. 2. 

General and special — Distinguished. See Subsequent ratification. See Note 2, Pt. 4. 

Note 1, Pt. 2. 


1. Conferment of powers, generally or specially . —The words 
“ generally and “ specially’' are used in this section in contrast with each other. 
Where, by notification of the Government, a class of officials is invested with 


powers to try certain offences such officials are geiuyrally empowered. 1 But 
where a notification empowers the Magistrat es mentioned in the list attached 
to the notification to try certain cases, such Magistrates are specially empowered. 2 


See also tiie undermentioned case. 3 


2. Order conferring powers, when takes effect Sub-S. (2).— There was 
no provision in the Code of 1872. corresponding to sub-S. (2) of this section 
and it was doubted whether communication of the investiture of power was neces- 
sary before the power can be exercised. 1 Sub-S. (2) was accordingly added 
in the Code of 1882, to remove this doubt. • < 

Where before the sentence is passed in a case, the Magistrate trying 
the case is invested with higher powers, he can pass sentence in the exercise of 
such higher powers. 2 But the forum of appeal will depend not necessarily on 
the sentence but on the question whether the investiture of higher powers was 
during the trial and before the sentence, or after the trial , and before 
sentence. See S. 407, infra i. 

The maxim Omnis raiihahiiio re t ro-t rahitur et mancLato prion aequi- 
paratur” a subsequent notification or confirmation has a retrospective effect and 
is equivalent to a prior command-does not apply to criminal cases. 3 So a power 
conferred under this section has no retrospective effect. 3 " - Thus where a Third 
Class Magistrate passed a sentence,, which only Second Class Magistrate can 


Section 39 — Note 1. 

(1) (1915) 16 Cri. L. Jour. 268 (269): 1915 

Mad. 1159, Mahommed Kasim v. 
Emperor. 

(1882) Weir 3rd Edn. 715 (716), Re 

Paritala. 

(2) (1924) 1924 Mad. 256 (256), Alaga Pillai 

v. Emperor. 

(3) (1933) 1933 Rang. 116 (117), Nga Aung Pa 

v. Emperor (Judge empowered by 
Government to try cases under 
S. 396, Indian Penal Code, under a 
special procedure — Offence under 
S. 395, without murder cannot be 
tried by such Judge by special pro- 
cedure) . 

Note 2. 

(1) (1881) 6 Cal. 476 (477, 478), Ohando ▼. 

Mahammad. 


(2) (1885) 7 All. 414 (418, 419, 422) (P.B.), 

Qwen-Empress v. Pershad. 

(1928) 1928 Mad. 55 (55, 56): 51 Mad. 

257, Venkatareddi v. Rammayya. 
(1925) 1925 Pat. 472 (472), Sheobhanjan 
v. King-Emperor. 

(1908) 8 Cri. L. Jour. 48 (49): 4 L. B. 
R. 239, Emperor v. Nga Paw. 

(3) (1864) 1 Bom. H. C. R. . 107 (111), Reg. 

v. Rama. 

(3-a) (1878) 3 Cal. L. R. 281 (282), In re 

Mt. Surges. 

(1933) 1933 Pesh. 97 (97), Gul Mahomed 
v. Emperor (Magistrate not invested 
with power to try summarily at the 
time of trial — Subsequent notifica- 

tion purporting to invest such powers 
retrospectively — It cannot have such 
effect) . 
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pass, a subsequent notification investing him with second class powers from a 
'date antecedent to that of the sentence will not validate the sentence passed. 4 

Where an order is found to have been communicated on a particular 
day, but the hour of communication thereof is not clear, the rule that official acts 
must be presumed to have been done at the earliest part of the day will be 
applied. 5 

40 *. Whenever any person holding an office in the service 

of Government who has been invested with 

^powers of officers appoint- an y powers under this Code throughout 

any local area is appointed to an equal or 
higher office of the same nature, within a like local area under 
the same Local Government, he shall, unless the Local Govern- 
ment otherwise directs, or has otherwise directed, * * * 

exercise the same powers in the local area in which he is so 

appointed. 

SYNOPSIS. 


m • • • • • 

government otherwise 


Note No. 

1 
2 


4 

5 


LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
“UNLESS THE LOCAL 

IS AP?0 B IN T TED TO AN EQUAL OR HIGHER OFFICE OF THE 
SAME NATURE 

.ABSENCE ON LEAVE. EFFECT OF " 

* ( CODE OF 1882— S. 40.) 

on holding an office in the service of Government who has 
40. Whenever any P crs invested with any powers under this Code throughout 

. D ® local a rea is transferred to an equal or higher office of the 
Continuance of powers of any wit hin a like local area under the same Local 

officers transferred. Government, he shall, unless the Local Government otherwise 

v ..fed continue to exorcise the same powers in the local area 

' 

(CODE OF 1872—8. 56.) 

nnldine an office in the service of Government, who 

Whenever any r« rson inT csted with any powers, under this Act or any 

56 ' Wne has been . ,n ” bv repealed, in any District, is transferred 

f nowers cnoctim higher office of the same nature within another 

Continuance P""" t0 an enual nhi&*r* ^ ^ Govornment otherwiac 

•of officers transfer District, he sha • , rfct tQ which he ia ao transferred. 

n^ise the same powers in tne 
•directs, continue to ex — * 

/po pe or 1861 — yu) 

_ .rt (19061 10 Oil. w. H. eexliii (eeslir), £«*• 

— — TTsi ** u *** TmoaH 

(1078) 8 Cal- D. 

• Burgee. 

Cr. P. C .-2? 


S. 39, 
Note 2. 


S. 40. 
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S. 40, 
Notes 
1 — 2 . 


Other Topics. 

Absence without leave. See Note 5, F.N. 1. Trials— Continuation of. See S. 350. 

Continuance of powers. See Note 2, PI. 1. 

1 . Legislative Changes. — 

Changes made in the Code of 1882 — 

(1) The words “local area” was substituted for the word "District” 

whenever the word occurred in S . 56 of the Code of 1872 . 

(2) The words “under the same Local Government” were newly 

inserted. 

(3) The words “or lms otherwise directed ” were newly inserted. 
Changes made in the Code of 1898 — 

The section remained the same in the Code of 1898. 

Changes made in 1923 — 

(1) The word “appointed” has been substituted for the word 

“transferred” wherever it occurred in the section. 

(2) The words “continue to” were omitted. 

2. Scope of the section. — This section provides that whenever any 
person invested with any powers under the Code in any local area is appointed 
to an equal or higher office of the same nature in a like local area under the same 
Local Government, the powers so invested, continue in him. 1 But he can exer- 
cise such powers only in the local area in which he is so appointed. The reason 
is that under S. 12,* ante. Magistrates can exercise jurisdiction only within the 
local areas defined for them, or where there is no such definition, throughout the 
District. In Bishesluir Nath v. Empress, 2 Plowden, J., observed as follows:— 

4 'Under S. 12 of the Code of Criminal Procedure, 1882, the appoint- 
ment of Magistrates rests with the Local Government, which, 

may appoint such persons as it thinks fit to be Magistrates of the 
first, second or third class in any District. The local area of the 
' jurisdiction of a Magistrate so appointed may extend to the whole 

District, but does not, by force of that section, extend beyond it. A 
Magistrate appointed under S. 12 may, however, be competent to 
exercise magisterial functions in a District, other than that in which 
he is a Magistrate, by appointment under S. 12, without being 
appointed to be a Magistrate in that District. This is brought about 
by S . 40 operating upon officers of Government, who, being invested 
with magisterial powers under the Code are transferred from one 
District to an office in another District. In this case, such officer is 
competent to exercise magisterial functions in the latter District, 
not by appointment to be Magistrate in that District, but by virtue 
of his holding some office in that District. When, therefore, the 
question is, whether a particular person is competent to exercise the 
powers of a Magistrate of any class described in S . 12 at a particular 

Section 40 — Note 2. (1892) 15 Mad. 182 (183), Queen-Empree* 

(1) (1898) 2 Weir 36 (87), In re Hanwnantha. v. Viranna. 

(1899) 22 Mad. 47. (48),, 8H Ahabalamatam (2) (1884) 1884 Pun. Re. No. Cr. 15, p. 20 

Jet. (22. 23), Bisheehar Nath v. kmpreu. 
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moment of time in a particular District, the answer cannot be in 
the affirmative unless either first he has been appointed by the Local 
Government under S. 12 to be a Magistrate in such District, and 
such appointment is still in force, or secondly he holds in that 
District, at the time when he assumes to act as Magistrate some 
office in the service of Government on which S. 40 can operate/' 

3. “Unless the Local Government otherwise directs". — Where A 
who was invested with powers by the Local Government to exercise summary 
jurisdiction in District X under S. 222 of the Code of 1872 (now S. 260), 
proceeded to England on furlough and on his return, was posted to District Y 
and was invested by a fresh notification with the powers of a Magistrate of the 
first class, it was held that the fresh investment of powers was a “direclion 
otherwise 9 ’ within the meaning of this section and that A could not exercise 
summary powers in District Y. 1 


4. Is appointed to an equal or higher office of the saane nature. — 

This section applies only when a person invested with any powers under the 
Code is appointed to an equal or higher office of the same nature within a like 
local area under the same Government. 1- * But this does not mean that a person 
invested with powers does not retain his powers if he is appointed to a lesser 
office in the same local area. Thus, where A was invested by name with second 
class magisterial powers when he was officiating as Mamlatdar of Pandarpur 
and was "reverted subsequently to his permanent post of Head Karkun in the 
same local area it was held S. 40 did not apply but that A retained his powers. 1 

5 Absence on leave, effect of.— Where a First Class Magistrate 
. 1 nnnellate powers, was transferred from Shikarpur to Sholapur 

inves tc Magistrate of Ahmedabad, and during the course of this 

!illd nC f, a :/w/! v„Ss intervals of leave. it was hold that he continued to 
service tie conferred on him. and that it made no difference that he 

exercise the tevms of leave during the interval. 1 But where there is 

proceeded l on ■ ^ of ])<nvt . rs as where, an officer invested with powers under 

an implied wi ‘ , |t ] v l0 other duties or elsewhere dissociated from 

the Code is api>o ,n ^< * n ‘ he res \ Km the office, a subsequent appointment to 

magisterial work, nires a f rC sh investment of powers and S. 40 will 

the same or hignei oin< i i 

not apply. 2 


S. 40, 
Notes 
2-5. 


„ , W f 120, 1*1. «2). In re 
t) (187.) Borooa,, 

no'fl (400). Emperor r. 

l *> / 19#8, KlM n (5js!Rta s 


(1) ( 1 HH7 ) Hat. 322, Quern-Emprrnii \. Rama. 

Note 5. 

( 1 ) (1900) 2 Horn. L. R. 530 (538. 539). Hat 

Harku v. Sitarnm (Hut absence with- 
nut Ira re involves loan of appointment 
and loss of powers). 

(See also (1930) 1930 Lab. 883 (834), Pri- 
lam Singh*. Emperor.] 

(2) (1923) 1923 Mad. 598 (599), named Baf* 

v ror 

(1887) 1887 Pan. R#. Wo. 23. p. '41), 
In n Lekna. 
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Powers may be Cancelled. 


S. 41, 
Notes 


6 


4 1 (1) The Local Government may withdraw all or any 

Powers may be cancelled. powers conferred under this Code 

°e any person by it or by any officer sub- 
ordinate to it. 

(2) Any powers conferred by the District Magistrate 
may be withdrawn by the District Magistrate. 

SYNOPSIS. 


Note No. 
1 
2 
3 


LEGISLATIVE CHANGES 
WITHDRAWAL OP POWERS 
“BY ANY OFFICER SUBORDINATE TO IT” 

• • • 

1. Legislative Changes. — 

Changes made in the Code of 1882 

The word withdraw ” was substitued for the words “vary or cancel* 9 
used in S. 54 of the Code of 1872. 

• Changes made in the Code of 1898 — 

Sub-S. 2 is new. 

2. Withdrawal of powers. — The Local Government and the District 
Magistrate may, under this section, withdraw any or all of the powers conferred 
under this Code on any person by it or by him but until they are so withdrawn, 
they will continue. A Government order wrongly interpreting a previous 
investiture order will not operate as a nntlbdravxd. 1 

A withdrawal may also be implied from the fact that the Magistrate up- 
on whom powers are conferred, is permanently allotted to another duty not en- 
tailing Magisterial powers or from the fact that he resigns, or retires from his 
appointment). 2 * . , | 

An order withdrawing powers under this section operates only from 
the date of its communication to the Magistrate concerned and, until this is done 
the powers continue. 8 

3. By any officer subordinate to it.” — This refers to the powers con- 
ferrable by a District Magistrate under Ss. 37 and 38, i mite. 


Powers may be cancelled. 


♦(CODE OF 1882— S. 41.) 

41. The Local Government may withdraw any powers 
conferred under this Code on any person by it or by any 
officer subordinate to it. 


(CODE OF 1872— S. 64.) 

Continuance and alteration of powers. 

54. The Local Government may. vary or cancel any 
Powers may be varied powers with which any person may have been invested under 
or cancelled. this Act or any enactment hereby repealed. 

H • ; • ••• ? ' r : t '.. : > 


4 ^ . * i 


4 . 


(CODE OF 1861— Nil.) 


* W 

>X* 


Section 41 — Note .2. 

UK (1382) 3 . Weir 715-mt), Tte'ParitaJa. 

•(2) (192Sf) 1923 ‘Mad. 598 (599 Kottithoti 

Hamed Haji r: 'Emperor. 


•T . « W 

C3) (1891) 15 Mad. 132 (133), Emperor V. 

Yiranna. 

(1898) 2 Weir 86 (87),In re Hanwnantheu 


/ 
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Public to assist Magistrates and Police. 

part hi. 

General Provisions. 
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CHAPTER IV. 


Of aid and information to the Magistrates, 
the Police and persons making arrests. 


42 *. Every person is bound to assist a Magistrate or police 

officer reasonably demanding bis aid, 
Public; when to assist w p e ther within or without the presi- 

Magistrates and police. r 

dency-towns — 

(a) in the taking or preventing the escape of any other 
person whom such Magistrate or police officer is 
authorized to arrest; 

(&) in the prevention or suppression of a breach of the 
peace, or in the prevention of any injury attempted 
to be committed to any railway, canal, telegraph 
or public property. 

*(CODE OF 1882— S. 42.) 

PART III. 


General provisions. 

CHAPTER IV. 

Am and Information to thh Magistrates, tue Police and persons 

UF A MAKING ARRESTS. 

^ , T1 or,m. is bourn! to assist a Magistrate or police officer reasonably demand- 

P b y 2 when to assist ing bis aid, whether within or without the Presidency-towns- 

Magistrates and police. ot b er person whom such Magistrate or police officer is 

(<j) in the tas-og j 

authorized to arrest, bre ach of the peace, or of any injury attempted to be 

- T, • ” 

( .) u,« ‘* " y - 

(CODE OF 1872— 0. 91.) 

• hound to assist a Magistrate or police officer demanding his aid 
91. Every person is ^ vtmtion 0 f a breach of the peace, or in the suppres- 

AU persons to assis Qf a riot or an affray, or in the taking of any other 

Magistrate and police Qn whom such Magistrate or poUce officer is authorised 

certain cases. J 0 arr est. 


S. 42 
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1 UBLIC TO ASSIST MAGISTRATES AND POLICE. 


SYNOPSIS. 

I. LEGISLATIVE CHANGES 

II. SCOPE OE THE SECTION 

III. “IS BOUND TO ASSIST” 

A 1 It 1 mil ASSISTING NOT A PUBLIC SERVANT HIMSELF 

!V. IN 1 HE TAKING OR PREVENTING THE ESCAPE 

any other person 

V. ILLEGAL arrest 

VI. DISOBEDIENCE OF ORDER UNDER THE SECTION 

Other To'pics. 


Note No 


OF 


• • 


Aid — Nature of. See Note 3, Pts. 1 to 3. 
• 'Every person . 9 9 See Note 2, Pt. 1. 


"Reasonably demanding / 9 See Note 2, Pts 
2 to 4. 


1 . 


Legislative Changes. — 


Changes introduced in 1898 

(1) The words “or preventing the escape of’’ in clause (a) are new. 

(2) The words “or suppression” have been introduced in Cl. (b) 

and Cl. (c) of the Old section has, in consequence, been deleted. 

2. Scope of the Section. — This section requires that, in the cases soeci 

fn^hiJaid ? er T° n / ha I \ Ma?istrate or a P° lice offi eer reasonably demand- 

a -enera nower of eair that police officers and Magistrates should have 

toric ft? wfcT if S g U ?° n members of the public to join them in doing the 

condinr W , y ar n paid ’ Sueh as tracin ^ out the whereabouts of an abs- 

MaSftltf ° r r°il Ce p ng evldence to warrant his conviction. 2 When a 

Magistrate m a case of theft ordered a person to find a clue within 15 days it 

demanded thV 116 ^ a Sub-Inspelr of Police 

reused tn 1 whereabout s "ere unknown and the accused 

bifitv hv refZ T a , sslstance 1 f was held that they incurred no criminal lia- 
oimy by reason of such refusal. 4 

.^ s assist . 9 —The assistance that can be demanded under 

the section is personal assistance of the individual of whom it is demanded. 1 It 

? ™i lude ako sueb material assistance as the placing at the dispoal of the 
P - cer, the use of a fire-arm or of a bicycle or other means of locomotion 


(CODE OF 1861— S. 82.) 

82. Every person is bound to assist a Magistrate or police officer demanding his aid 

, * n I^ e prevention of a breach of the peace, or in the suppres- 

* perS °" S . bound t0 sion of a riot or an affray, or in the taking of any other 
assist m certain cases. person whom such Magistrate or police officer is authorized 

to arrest. 


Section 42 — Note 2. 
fl) (1881) 8 AH 201 (202, 208), Empress ▼. 

Bakshxram. 

(2) (1920) 1920 All. 265 (266): 42 AH. 814, 
to\ {ott Prasad v. Emperor. 

•(3) (1881) 3 All. 201 (202), Empress v. Bale - 


shi Ram. 

(4) (1920) 1920 AH. 265 (266): 42 All. 314, 

Joti Prasad v. Emperor. 

Note 3. ' 

(1) (1893) 2 Weir 37 (87), In re Ramiak. 


rH Cl CO lO Cfi t> 
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urgently required by the circumstances of the case. 2 It will not include how- 
ever, the supply of a contingent of men to assist. 3 

4. Person assisting, not a public servant himself. — A person assisting 
a Magistrate or a police officer under this section is not a 4 ‘public servant” 
within the meaning of S. 21 of the Penal Code. 1 

5 “In the taking or preventing the escape of any other person.”— 
The word “taking” means the same thing as the word “arresting.” Where a 
person on being arrested, lay down on the ground and refused to move it was 

L apranrtha? the police officer effecting the arrest was entitled, under this 
section to demand the assistance of persons in preventing such escape. 1 

R Til pool arrest —The fact that assistance is taken under this section 
will Jt JEL” or lawful’ if it i. .therwi- illegal.. 

7 Disobedience of order under the section.-The disobedience of a 

. Vhk section demanding assistance is punishable under S. 187 
valid order under ^ ^ disobedienee of an order not authorised by the sec- 

of the Penal Code. , qfTa j ns t a person that no should find a clue in a 

«“”• “ :»'» an »rta » ^ „ d „ „ ot „„d„ that 

case of theft within 15 days, is not * 

SeCtl ° D ' 2 ^* When a warrant is directed to a person other than a 
3 • w nen p 0 ii C e-officer, any other person may aid in 
Aid to person, other than execution of such warrant, if the person 

police officer, executing war. ^ ^ warrant is directed be near at 

hand and acting in the execution of the warrant . 

-(CODE OF 1882— S. 43.) 

,, When a warrant is directed to a person other 

warrant. 



Aia to person other than 
Police-officer, ox e cut- mg 

warrant. 


Warrants directed to an y 
person other than a Pohc*- 

officer. 


(CODE OF 1872 — S. 163. 

,,, wiien a warrant is directed to a person other 

than a Pohc - > p Jg on to whom the warrant is directed 

9Uch W r a " t Bn hand and acting in the execution of the warrant. 


’ . 42 All. 314 » 

20) 192° AU. { Emp*ror. 

Jot i In re Sarnia*. 

,98) 2 Weir 87 (87). 

Note T 4 * 351 (852): 1917 

.... 


Note 6. 

( 1 ) (1881) 1881 Weir 841, AetAng Oavermmnt 
' ’ Pleader ▼ . Vrnnkataehala MudaU. 

Not* 7. 

, n (1982) 1082 AJ1. 506 (507), Bmprror ▼. 
<U Ambika Prasad. M ^ 

(1902) 6 Cal. W. N. 887 (888), Month ▼. 


(2) (1881) 8 All. 201 (202), Empress ▼. Bah- 

f 1020) 1020 AO. 285 (266): 42 AO. 814, 

1 JoH Promt ▼. 


S. 42, 
Notes 
3—7. 
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1 UBLIC TO GIVE INFORMATION OF CERTAIN OFFENCES. 



Public to give information 
of certain offences. 


(1) Every person, whether within or without the 

Presidency-towns, aware of the commission 
of, or of the intention of any other person 
to commit, any offence punishable under 
any of the following sections of the Indian Penal Code 

121 ’ 121 " A > 122 > 123 > 124, 124-A, 125, 126, 130,143,144. 

qqq ’ ’ Aoa’ 303 ’ 304 ’ 3S2, 392, 393, 394 ’ 395 ’ 396 ’ 397 > 398 > 

399, 402, 435, 436, 449, 450, 456, 457, 458, 459 and 460, shall in 

the abs e n ce of reasonable excuse, the burden of proving which 

shall lie upon the person so aware, forthwith give information 

to the nearest Magistrate or police officer of such commission or 
intention. 

(2) For the purposes of this section the term “offence”' 
includes any act committed at any place out of British India 
which would constitute an offence if committed in British Tndin 


When directed to any 
person other than a Police 
officer. 


(CODE OF 1861— S. 78). 

, r> r 78 ‘ When a warrant is directed to a person other than 

“ ? any other P eraon aid in executing such 

li hand d 6 « erSOn t0 J fh0m the warrant is directed be near 
at hand and acting in the execution of the warrant 


# (CODE OF 1882 — S. 44.) 

44. Every person, whether within or without the Presidency-towns, aware of the 
Public to give infer- commission of, or of the intention of any other person to 
mation o|f certain often- commit, any offence punishable under any of the following see- 

CeS ' Voa® n °„Vi' e IUdiaU Pen alCode (namely), 121, 12-ll-A, 122,123, 

rjar aw « r 4 a. a a a a jws aas 


(CODE OF 1872— S. 89.) 

PART IH. 

OF THE POLICE. 

CHAPTER VIII. 

° fenC€S ° f whiGh "'formation must be given to the police and duUJ of the public. 

89. ^ Every person aware of the commission of any offence made punishable under 

8s. 121, 121-A, 122, 123, 124, 124-A, 125, 126, 130, 302, 303, 

304^ 382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 435, 

436, 449, 450, 456, 457, 458, 459, or 460 of the Indian 

Penal Code, shall, in the absence of reasonable excuse, the 

- ,. . _ burden of proving which shall lie upon such person, give in- 

formation of the same to the nearest police officer or Magistrate. 


All persons to give infor- 
mation of certain offen- 
ces. 




* I 
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SYNOPSIS . S. 44, 

Note No. N( >tes 

I. LEGISLATIVE CHANGES .. .. .. 1 1-1 2 

II. SCOPE OF THE SECTION .. .. .. 2 

III. ‘‘SHALL IN THE ABSENCE OF REASONABLE CAUSE 

....FORTHWITH GIVE INFORMATION” .. .. 3 

(1) “Information” meaning of .. .. 4 

IV. FAILURE TO GIVE INFORMATION— EFFECT OF .. 5 


Other Topics. 

Information sent to Chowkidar. No inform- Omission to inform punishable only if 
ation after information. See Note 3, intentional. See Note 5, Pt. 1. 

Pts. 1 and 2. 

1. Legislative changes. — 

Changes introduced in 1872 — 

(1) S. 138, of the Code* of 1861, did not include Ss. 121, 121 -A. 122. 

123, 124, 124- A, 125, 126, 130. 302, 303 and 304 of the Penal 
Code. These were included in the Code of 1872. 

(2) Under the Code of 1861 there was a duty to give information 

only when the person aware of the commission of the offence 
had reason to believe that if such information was withheld, 

, the person who committed the offence may not be brought to 

justice or may have his escape facilitated. This qualifica- 
tion was deleted in the Code of 1872. 

Changes Hnlroduced vn 1882— 

(1) The words “whether within or without the Presidency Towns” 

were newly added. 

(2) The words “or of the intention of any other person to commit” 

were newly added. 

Chances introduced in 1898 — 

r\\ Ss 143 145, 147 and 148 have been added to the sections speci- 
, fied in the section of the Code of 1882. 


(2) Sub-S. 2 is new. 

9 Scone of the section.— This section imposes a duty on every person 

; commission- or of the intention of any other person to commit any 
aware of the co * , section, to forthwith give information thereof to 

of the offences speci police officer. The object of imposing such an obliga- 
te nearest Magistrate foims of crimes. 1 There is, however, no 

tion is to suppress all suen aan^ * 


(CODE OF 1861— S. 138.) 


i„tv of everv person who is aware of the commission of any 
138. It shall be the aui ^ punishable under 8s. 382, 392, 393 394, 395, 396, 

• , 397 398, 399, 402, 435, 436, 449, 450, 456, 457, 458, 459, or 

All persons to give inter- » ^ ^ Tnd i an Penal Code, to give information of the 

mation of offences. ’ t0 the nearest police officer, whenever he shall have 

. formation be withheld, the person who committed the offence 
reason to believe that, if y have bis escape facilitated. 

may not be brought to justice^m^^^ 


Section 4£— } Quien- 
(1) (1892 1896) 1 U. B. *• 

Cr. P. C— 28 


t. Nga Bo. 



S. 44, 
Notes 
2—5. 
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mation°”— \\^ ba11 “ th ® ^ bsence of reasonable cause .... forthwith give infor- 

the ohWt f + 1 ?” ° n< l e mformatl0n of the fact of a crime has reached the police 

the object of this section gets fulfilled and it is not reasonable that every P 0 ther 

not “avh 1° “one ^ ^ h ™ n \ to " lve information should be prosecuted for 
‘ & don f so. [See also Note to S. 45, infra . ] Where there were 

several lamb ardors aware of the commission of an offence and one of them to 

Ibe £? 0wledge of otbers directed the village chowkidar to make a report at 
,, na } " as be d tbatf there was no intentional omission on the part of the 

f^Tot giSrg^" ° n " 3t aDy rate that thCre W3S a reasonaMe excuse 

thins- whieb I f r ?° rmati0n i’ meanin8, of — The word “information” means some- 
r g 7 h , the P erson bo «nd to report knows or has reason to believe to be 

milt hl s V? 7 0l ; any vague s nrmises which the people ’around him 

might have put into Ins head.* As to the meaning of the words ‘‘give informa- 

Wherc UIlder S ' u f' 203 ° f the Penal Code ^ tbe undermentioned cases. 2 

based on such hearsay it was held that the report could not foe used as evidence 
hearsay 0 ® 501 3te ^ eVld ° nce ’ both the report and the evidence being based on 


I1: is not necessary that the information should be signed by the inform- 

3nt. 

5. Failure to give information— Effect of.— An intentional omission to 
give the information under this section is an offence punishable under S. 176 or 
under S. 202 of the Penal Code. 1 The giving of a false information of the com- 
mission of an offence, is also punishable under S. 182 or S. 211 of the Penal 
Code, as the ease may be. 2 • * 


(2) (1867) 3 Mad. H. C. R. App. 30 (31); 

(Offences under Ss. 379 and 461 not 
specified in S. 138 of 1861). 

(1867) 1867 Pun. Re. No. 25, page 45, 
Crown v. Alloo (Case of theft — No 
obligation to report) . 

(3) (1930) 1930 Mad. 870 (872): 54 Mad. 68, 

Chinn a Gangappa v. Emperor. 


Note 3. 

(1) (1879) 4 Cal. 623 (624), Empress v. Sashi 

Bhusan. 

(1926) 1926 Nag. 217 (218), Bhagwant Rao 
t. Emperor. 

(1893) 1893 Rat. Un. Cr. C. 674 (675), 
Queen-Empress v. Sada (Once infor- 
mation reaches the Police no further 
duty remains) . 

(2) (1889) 1889 Pun. Re. No. 5, Cr. p. 38, 

Sker Singh v. Empress. 


Note 4. 

<1) (1878) 19 Suth. W. R. 57 (65), Queen v. 

Jaffar Alt 

<2) (1928) 1928 Pat. 56 (57), Biswanath Singh 

v. Emperor (Section 182). 

(1913) 14 Cri. L. Jour. 252 (254): 6 Sind 
L. R. 149, Emperor v. AJehtiar (Sec- 
tion 203 means “Volunteers informa- 


tion”). 

(3) (1925) 1925 Lah. 418 (419): 6 Lah. 487, 

, k Safjan Singh v. Croton. 

(4) (1910) 11 Cri. L. Jour. 3 (4) : 3 Sind L. 

R. 132, Emperor v. Gohhal (Case 
under S. 182, Penal Code). 

x Note 5. 

(1) (1867) 1 Agra Cr. 87, Government ▼. Kes- 

ree. 

(1871) 16 Suth. W. R. Cr. 35 (36), In re 
Phool Chand Broja Basse. 

(1915) 16 Cri. L. Jour. 219 (219): 1916 
Mad. 493, In re Pavalli Manakkal 
Narayana Nambudripad . 

(1920) 1920 Nag. 170 (171): 16 Nag. L. 
R. 80, Adfodhi v. Emperor (Section 
202 ). 

(1867) 7 Suth. W. R. Cr. 29 (80), Queen 
v. Lahai Mundul (No intentional 
omission — No offence) . 

(2) (1913) 14 Cri. L. Jour. 491 (492) (Bom.), 

Appayya Tatoba. v. Emperor. 
f See the following cases : — 

(1910) 11 Crj. L. Jour. 54 (55) (Rang.), 
Emperor ▼. Jagmohan. 

(1931) 1931 All. 269 (270), Emperor v. 
Johri. 



Village Headman, Etc., Bound to Report Certain Matters. 219 


A person who is aware of the intention of certain persons to commit an 
offence and does not disclose it to anybody is practically a consenting party to 
the crime and an accomplice thereto and his evidence is worthless and no reli- 
ance should be placed upon it. 3 

The mere omission to give information of an offence does not amount to 
“intentionally aiding” the offender in his offence within the meaning of S. 107 

of the Penal Code. 4 

See also the undermentioned case. 3 

* (1) Every village-headman, village-accountant, village- 

watchman, village police-officer, owner or 

ants , 1 land 'i^ideis^'nd 0 others occupier of land, and the agent of any 



‘bound to report certain 
matters. 


such owner or occupier in charge of the 
management of that land and every officer 

employed in the collection of revenue or rent of land on the part 
of Government or the Court of Wards, shall forthwith communi- 
cate to the nearest Magistrate or to the officer m charge of the 
nearest police-station, whichever is the nearer, any information 

which he may possess respecting— 

(a) the permanent or temporary residence of any notori- 

k ous receiver or vendor of stolen property in any 
village of which he is headman, accountant, watch- 
man or police-officer, or in which he owns or 
occupies land, or is agent, or collects revenue or 

rent ; 

* (CODE OF 1882— S. 4£.) 

, i village-watchman, village police-officer, owner or occupier 

45. Every village-hcadma . K ^ ^ agent o( any sueh ownC r or occupier, and 

1 -1 4 lw» r.r.llor.finn nf rpvcnuc nr remt of 


rery officer employed in the collection of revenue or rat of 
the part of Government or the Court of Wards, 


Village-headman, lan<1 , ?'~V' the part of Government or the court or warns, 
holders and others lloun forthwith communicate to the nearest Magistrate, or to 

to report certain matters. in charg0 of the nearest police stat.on, whrehever 

. w ),ich ho may obtain respecting: — 

is the nearer, any informa i residence of any notorious receiver or vendor of 

fol the permanent or tempo a y which h(J is headnl an, wa tchman or police- 

stolen property in any vi 


*11 i»59 (159). Mula v - 

< 1919 > gSJ?/ “ 10 17 (1017) : 1017 

( 10 !7) 18 Crt-^; 3 $ *11. 715, UMura 

Prated v. J t’**J r °8S5 (855) (AH ). 

(1612) «T. 

< 1919> *• JSTvto (171) : 

(WOO) Th. B'.*™ Ju4 * s T - 

»x-w.-e 


MurugaiaK Moopan. 

(1912) 13 Cri. L. Jour. 576 (577) i : 1 U. 

B. R. 134, Mi Ngwe v. Ei Chit.] 
rn (1919) 1919 Lah. 168 (168): 1919 Pun. 

Re. No. 20, Shahrah ▼. Emperor. 

(1923) 1923 Lah. 891 (892), Navab r. 
Crown* 

[But see (1904) 1 Cri. L. Jour. 641 (658) : 
1 27 Mad. 271, Mautdbakah ▼. Nituo.] 

, * \ (1913) 14 Cri. L. Jonr. 610 (615) (Rang.). 
1 O oman 8 ay a ▼. Bmporor. 

(1893-1900) Low. Bur. Bui. 882 (388), 

( ' Queen ▼. Ngo Cho (A peraon la not 

bound to give Information of a 
murder of which he la aware. If he 
had reasonable excuse for not making 
a report) • 


S. 44, 
Note 5. 


S. 45. 


S. 45. 
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(&) the resort to any place within, or the passage through, 
such village of any person whom he knows, or 
reasonably suspects, to be a thug, robber, escaped 
convict or proclaimed offender ; 

(c) the commission of r or intention to commit, in or near 

such village, any nombailable offence or any offence 
punishable under section 143, 144, 145, 147 or 148 
of the Indian Penal Code ; 

( d ) the occurrence in or near such village of any sudden 

oi unnatural death or of any death under 

suspicious circumstances; or the discovery in or 

near such village of any corpse or part of a corpse , 

in circumstances which lead to a reasonable 

suspicion that such a death has occurred , or the 

disappearance f rom such village of any person in 

ch cumstances which lead to a reasonable suspicion 

that a non-bailable offence has been committed in 
respect of such person ; 

O) the commission of, or intention to commit, at any 
place out of British India near such village, any 
act which, if committed in British India, would 
be an offence punishable under any of the follow- 
ing sections of the Indian Penal Code, namely. 
231, 232, 233, 234, 235, 236, 237, 238, 302, 304, 382, 
392, 393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 

449, 450, 457, 458, 459, 460, 489A, 489B, 489C and 
489D ; 


(/) any matter likely to affect the maintenance of order 
or the prevention of crime or the safety of person 



of rent " “ “ ** °'™ S ° F ° CCUpies land > ° r » or collects revenue 

(6) the resort to any place within, or the passage through, such village of any 

Trtszss&z?** - t * *•> - * .** -a 

(C) th su“fage7 ° f ° r iUtenti ° n t0 COmmU any D0U - bailable <> ff ™ce near 

(d) th H“T Ce there f ° f any SUdden or mmat ural death or of anv death under 
suspicious circumstances. 

Explanation .— In this section “village” includes village-lands. 
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or property respecting which, the District Magis- 
trate, by general or special order made with the 
previous sanction of the Local Government, has 
directed him to communicate information. 

(2) In this section — 

(i) “village” includes village-lands ; and 

(m) the expression “proclaimed offender” includes any 
person proclaimed as an offender by any Court or 
authority established or continued by the Governor- 
General in Council in any part of India, in respect 
of any act which, if committed in British India, 
would be punishable under any of the following- 
sections of the Indian Penal Code, namely, 302, 304 
382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 435, 
436, 449, 450, 457, 458, 459 and 460. 

(3) Subject to rules in this behalf to be made by the 

Local Government, the District Magistrate 

Appointment of village or Sub- divisional Magistrate may from 
Tate ma ?r ty sub'diviMonai time to time appoint one or more persons, 

Magistrate in certain cases w [th fag or their consent , to perform the 
:or purposes of this secti . ^ viUage _ headman under tUs 

section whether a village-headman has or has not been appoint- 
ed for ’that village under any other law. 


(CODE OF 1872 — S. 90.) 

t. vGllMfre -head man, village-watchman, owner or occupier of land, or flic 
90. Every vlll ‘£ agent of any such owner or occupier, and every Native officer 

_ .. ort . employed in the collection of revenue or rent of land on the 

Land-holders and oti • GovcrnmC nt or the Court of Wards, is bound fortli- 

und to , report certai P^ t0 communicate to the nearest Magistrate, or to the 
itterB. ' officer in charge of the nearest police station, any informa- 

>n which he ) notorious receiver or vendor of stolen property at the 

(a) the residence o headman or watchman, or in which he owns or occu- 

tXd or wUects rent or revenue, as the case may be , 

P1 ’ lflce within the limits of such village of any person or 

(b) the resort to any J^ aa(mably 8UBp ected of being a thug or robber; 

persons ten tion to commit suttee or other non-bailable offence at or 

(o) the commissioner ^ 

near auch • au<J(]cn or unnatural death. 

(d) the occurrence oi any 

(CODE OP 1881— HU.) 


S. 45. 



S. 45, 
Note 1. 
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SYNOPSIS, 

ANALOGOUS LAW 
LEGISLATIVE CHANGES 
SCOPE AND OBJECT OP THE SECTION 
“EVERY VILLAGE-HEADMAN, ETC” 

‘OWNER OR OCCUPIER OP LAND” 

A °^Z2 F ANY SUCH 0WNER 0R OCCUPIER IN 
OF THE MANAGEMENT OP THAT LAND ” 

“EVERY OFFICER EMPLOYED IN THE COLLECTION OF 
REVENUE” 

“SHALL FORTHWITH COMMUNICATE” 

“ANY INFORMATION WHICH HE MAY POSSESS”' * 

‘ ‘ INFORMATION— MEANING OF” 

“POSSESS” — MEANING OF 

RESIDENCE OF RECEIVER OF STOLEN PROPERTY ETC 
— CLAUSE (A) 

PASSAGE OF THUG, ETC.. THROUGH VILLAGE— CLAUSE 
(B) 

COMMISSION OF NON-BAILABLE OFFENCE— CLAUSE (C) 
SUDDEN OR UNNATURAL DEATH — CLAUSE (Z>) 
APPOINTMENT OF VILLAGE-HEADMAN FOR PURPOSES OF 
THIS SECTION— SUB-S. 3 

ORDER UNDER SUB-S. 3 IF REVISABLE BY HIGH COURT 
PUNISHMENT FOR NON-COMPLIANCE WITH THE SECTION 
EFFECT OF GIVING FALSE INFORMATION 


Note 


No. 

1 

2 

3 

4 

5 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


Other Topics . 


Death under suspicious circumstances. See 
Note Pt. 5. 

Difference between S. 44 and this section. See 
Note 3. 

Mukadam and Kotwar. See Note 4, Pts. 3 
and 3-a. 

Non- compliance — What the prosecution has to 
prove. See Note 18, Pts. 3 and 4. 

Owner of a house. See Note 5, F.N. 2. 

* 'Proclaimed offender includes .’ 9 See Note 


13, Pt. 1. 

Respecting the commission. See Note 18, 
Pt. 4. 

To the Officer in charge of a Police Station. 

See Note 18, Pts. 5 and 6. 

Village accountant. See Note 4, Pt. 1. 
Village Chowkidar and Watchman. See 
Note 4, Pt. 4. 

Zailar in the Punjab. See Note 4, Pt. JL 


1. Analogous law. — Similar provisions have been made in very many 
Local or Special Acts which oblige the persons mentioned therein to give 
information of various matters under those Acts to the Officer in charge of the 
nearest police-station or *to other authorities concerned, and to do certain 
duties. See, for example, the following Acts : — 

(i) The Criminal Tribes Act, III of 1911— S. 26. 1 

(ii) The Forest Act, XVI of 1927 — S. 79. 


Section 46 — Note 1. 

(1) (1917) 1917 All. 143 (144), Rajain Singh 

▼ . Emperor (Occupier of land to 


inform about arrival of member ef 
criminal tribe) . 
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(iii) The Madras Regulation, XI of 1816 — Ss. 8, 9, 11 and 13. 2 

(iv) The Madras Sati Regulation, I of 1830 — S. 3 

(v) The Madras Forest Act, V of 1882 — S. 23. 

(vi) The Bengal Village Chaukidari Act, VI of 1870 — S. 39. 

(vii) The N.-W.P. Village and Road Police Act, XVI of 1873 — S. 8. 

(viii) The Oudh Laws Act, XVIII of 1876 — S. 34. 

(ix) The Bombay Village Police Act, VIII of 1867 — Ss. 6 to 13. 

(x) The Burma Forest Act, IV of 1902 — Ss. 50 and 51. 

(xi) Punjab I jaws Act, S. 39-A (Rules under section). 2 "" 

Section 7, Cl. (2) of the Burma Village Act, VI of 1907 while making pro- 
visions similar to this section, expressly excludes the operation of this section 
in areas in which it is in force. Siee the undermentioned cases. 3 

2. Legislative changes. — The following amendments have been intro- 
duced in the section, by Act XVIII of 1923: — 



subsection 1 — 

(i) the words “in charge of the management of that land” have 
been newly added. See Note 6. 


(ii) The word “obtain” has been substituted by the word “possess” 
See Note 9. 


(iii) 

(iv) 


In Cl. (d) the words “or the discovery res- 

pect of such person” are new. See Note 15. 

Some more sections of the Indian Penal Code have been added 
in Cl. (e), viz., Ss. 231 to 238 and 489- A to 489-D. 


In Subsection 3 — 

(i) the words “or sub-divisional Magistrate” have been newly 
added. 

The words “to be village-headman for the purposes of this 
K section in anv village for which there is no such headman 

unpointed under any other law" have been substituted by 
the words "with his under any other law”. 

3. Scope and object of the section.-This section differs from S. 44. 

ante m the foUowmR «■!»“ ^ pmow who is aware of the commission 

(1) Section 44 I t0 commit any of the offences specified. 
whUe this section is limited in its application to certain 
specified, persons only. 1 


- 

> < > 8 jgg . C b. B n° APP *: < «"* 

, z> ts 9 w«- 8 - 

(18 ' v. Empr*"- ^ No . 11, BakaU ▼ • 

I) (JS»M8»#rTWv. Bg , ° n • 

Burin* VlllMT. «*.»■ 

< 189 * 18 |«p^S p v .*»• po 


( 1892-1800) 1 Upp. Bur. Rul. 171, Queen- 
Empress r. Nga Shut Tin (Do.). 

Note 3. 

( 1 ) (See (1881) 3 All. 201 (202), In re Bakshi 

Ram and others. 

(1H75) 23 Bulb. W. R. 60 (81), In re 
iiadhosnndhan Chakravarthv . 

(1882) 1882 Pun. Re. No. 84, Baha- 
dur r. Emperor (Persona not men- 
tioned in 8. 45 not liable for not' re- 
porting).! 


S. 45, 
Notes 
1—3. 
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Notes 

3-5. 


given to the nearest 

Magistrate or police-officer while, under this section, it should 

he given to the nearest Magistrate or to the officer in charqe of 
the Police-Station. 

(3) The matters in respect of which information should be given 
under this section are somewhat different from and more 
numerous than, the matters referred to in S. 44. 

ob i ect ^ aw * said Prinsep, J., in Matuki Misser v. Queen 

Lm press' 2 “is clearly that the earliest information should be communicated by 
those who are in the best position to obtain the sam,e, or who, from their con- 
nection with the land, are in some authority, and should accordingly be made 
responsible for this duty, in order that an inquest may be held.” 


4. “Every village-headman, etc.”.— In the Code of 1872 a village 
accountant was not specified in the section as one of the persons bound to give 
information. 1 He is expressly mentioned in the present Code. A village 
Magistrate in Madras is a village headman within the meaning of the section. 2 
So also a Mukkadam 3 and Kotwar 3 “ in the Central Provinces. A village 
Chowkidar is a village-watchman under this section. 4 As to Zaildar in the 
Punjab see the undermentioned cases. 5 


The village-headman is part of the machinery of Criminal administra- 
tion and definite duties have been imposed on him with regard to information 
given or complaint made to him. 0 


5. Owner or occupier of land.” — This section speaks of the owner 
or occupier of land but not of a house. The reason why the legislature has 
limited the liability to the owner of land seems to be that where there are 
houses il is expected that the place will be populous and the police will some- 
how get the information. In cases of land in the mofussil there are not always 
a sufficient number of police men available in the locality and it is necessary 
that the owner or occupier of land should be made liable to give the information. 
The owner of a house is not bound, under the section to give the information. 1 

Illustrations. 

(1) X commits suicide by falling into the well situated in the compound of a 

house. The owner or occupier of the house and compound is not obliged to 
give information under this section .2 

(2) X, a member of Nayar Tarwad family dies suddenly in the family house. 

The Karnavan of the Tarwad is not bound to furnish information under 
this section.3 


(2) (1885) 11 Cal. 619 (623), Matuki Misser v. 

Queen-Empress. 

Note 4. 

(1) (1878) 1 Mad. 266 (267), In re Raminihi 

Nap nr (So also village munsif’s peon). 

(2) (1909) 9 Cri. L. Jour. 170 (172) : 82 Mad. 

258, In re Sivan Ohetty. 

(3) (1911) 32 Cri. L. Jour. 441 (443): 7 Nag. 

L. R. 101 , Local Government v. 

Manilal Singh. 

(3-a) (1922) 1922 Nag. 87 (88), Domar Singh 

v. Emperor. 

(4) (1924) 1924 Pat. 691 (693), Lachmi Singh 

v. Emperor. 

(1929) 1929 All. 935 (935), Bhagwan Dim 
v. Emperor. 

(1881) 3 All. 60 (61), Empress v. Kalhi. 

(5) (1886) 1886 Pun. , Re... No. 19, Shah 

Muhammad. ‘ * 

(1894) 1894 Pun. Re. No. 25, Sari Singh 


v. Queen-Empress. 

(6) (1909) 9 Cri. L. Jour. 170 (173): 32 

Mad. 258, Sessions Judge, Tinne- 
velly v. Sivan Ohetty. 

Note 5. 

(1) (1887) 1 Weir 101 (101), Re Mainda. 
(1875) 23 Suth. W. R. 60 (61), In re, 

Mudhoosoodun OhaJcrabutty . 

(1889) 1 Weir 101 (102), Mainda ▼. Sale 
PuUanna . 

(2) (1929) 1929 Bom. 12 (12), Siru Satua 

Deshla v. Emperor (Suicide by fall- 
ing into a well in compound of a 
house — Owner of house and com- 
pound held owner of a house and 
not land) . 

(3) (1889) 12 Mad’. 92 (93), Queen-Empress 

v. Achuta. 
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6. “Agent of any such owner or occupier in charge of the manage- 
ment of that land.” — Under the section ns it stood before the amendment of 
1923 the “agent of any such owner or occupier” was bound to give information 
in respect of the matters referred to therein. It was, however, considered that, 
unless qualified, the word “agent” would include all kinds of agents and 
servants, that the imposing of the liability under the section on all such persons 
would make tin section very wide and troublesome, and that it should be res- 
tricted only to persons in charge of the management of the land. 1 The words 
“in charge of the management of the land” were accordingly added after the 
word “agent” by the amending Act, XVIII of 1923. 


A Tvhazanehi of a Zamindar of a village 2 or a Mukhtear 3 or a mere 
servant of the owner or occupier 4 is not an agent within the meaning of the 
section. A dr wa n may be an agent if his master is absent,. But if he was acting 
onlv under the orders of his resident master lie will not be liable under the Act. 5 
It was held in ihe undermentioned ease arising under the Code of 1£72 that the 
liability of the resident agent arose when the owner was not resident and had 
no personal knowledge of the fact and -that when he had such knowledge the 

liability attached to him/' 

7 “Every officer employed in the collection of revenue." — A village- 
accountant is not a person engaged in the collection of revenue. 1 Under the 
present, sect ion, lie is, however, liable as a villnge-accounM' to furnish the in- 
formation regarding the matters specified. 

8 “Shall forthwith communicate.” — The word “shall” indicates 
that the" provisions of the section are imperative. It is therefore incumbent 
on the persons mentioned in Ihe scct.on to give the information specified 1 The 
wo-d “forthwith” has been held to mean within a reasonable time having 
regard to the object of the provisions and the circumstances of the ease”. 2 See 

Note 3 above for tiie object of the section. 

9 “Any information which he may possess. ’’—The section as it 

. ii, /amendment seemed to suggest that there was an obligation on 

stood betore ‘^“ m mt . nlioIlw l therein to obtain information. 1 ” This diffi- 

the pai t o overcome by tin* substitution of the word “possess” which 

cully has now 1 t0 „; vo 'such information as he may possess to his own 

requires the m > < i je ^ "communicated to the officer- in-eh a rge of the police 

knowledge and is m lu 


station. 1 


, , nftht ^Legislative Assemblv. 
(1) See Debates of lb j ll4 . 

o , 1# M87»> * C* 1 - 603 <60l> ' 

[See also *1 

(S) (1M „ 4 X cir'a'os ,604). ^ 

mb .. R . 60 (61). Mudhco- 

(3) (1875) 23» 0O9 (610 ) (Lah.), 

(5) (18791 4 Cal. «<» <8 R 0,) 60 (61). Hudhoo- 
<«> <» 76 > ■ W - 

(1) (1876) 1 ( Na^r' 

„ .?°*W*R * 2 ,43) ' QU “ n 

( 1874 ) 22 8 ,,^ ■ 

Or. P. C.— 


In the matter 


Empress v. Ahmed Ali. 

(1924) 1024 Pat. 691 (693), Lachmi Singh 
v. King-Emperor . 

[See (1929) 1929 Bom. 12 (12): 53 Bom. 

184. Ilirti Satan Desla v. Emperor. ] 

(2) Wharton’s Law Lexicon, 13(/» Edn., p. 374. 

( 1895) Hat. Un Rep. Or. Can. 784, 
Queen-Empress v. Woman Dhnnd 
Dec (Information under cl. Id) 
(riven 7 or 8 hour* after knowledge 
held not ‘forthwith’]. 

Note 9. 

(1-a) (1881) 8 All. 201 (202), Empress v. 

It n ksh-i rn m (In which a Magistrate 
ordered a landholder to “And a 
clae" in the case of theft "within 
15 daya". Held that such order 
was not authorised). 

( 1 ) (1924) 1924 Pat. 6B1 (003), Lakshmi Singh 

v. King-Emperor . 


S. 45, 

Notes 

6-9. 



226 Village Headman, Etc., Bound to Report Certain Matters 


S 45, 
Notes 
9—14. 


Where a person gives information of a decoity in the village to the 

village headman, which is reduced to writing, it is enough if the latter merely 

communicates the information. He need not transmit the statement alon'o- 
with it. 2 e 

— “ Information” does not mean 
a person s belief or opinion. 1 Nor is a mere rumour of an occurrence in a 

village information ’ 9 within the meaning of this section. 2 Thus where a 
Zamindar and his agent were told by people in the village, whose names they 
did not remember, that a certain person had disappeared from the village and 
had been murdered, it was held that this was not “ information ” which either 
the Zamindar or his agent was bound to communicate under this section. 3 

11. Possess ’ * — Meaning of.— See Note 9. 

12. Residence of receiver of stolen property, etc. — Claaise (a). For 

the definition of “stolen property”, see S. 410, Indian Penal Code (Act XLV 
of 1860) and also .the undermentioned case. 1 

13 Passage of thug, etc., through village— Clause (b).— This clause 

requires information to be given as to the visit to a village, of persons suspected 
to be dacoits, 1 ’" robbers, etc. 

For the definition of the word “thug”, see S. 310 of the Penal Code. 

Sub-S. 2 (ii) of this section provides that the expression “proclaimed 
offender” includes the classes of persons referred to therein. The use of the 
word “includes” shows that the persons included in the expression are persons 
over and above those to whom the words, in their ordinary signification, applies, 
and who might, but for this explanation escape out of the category of “proclaim- 
ed offenders”. 1 


Where a man is prosecuted for failure to report the movements of the 
proclaimed offender the burden is on the prosecution to prove that there was 
a due proclamation in accordance with the provisions of S. 87 of the Code; no 
presumption of due proclamation under that section can be drawn from the 
mere fact of attachment under S. 88 of the Code. 2 

Where a person suspected of a robbery is arrested and brought to a 
village and then released there it cannot be said' that a suspected robber has 
“resorted to or passed through” the village. 3 

14. . Commission of non-bailable offence— Cl. (c). — There is no duty 
upon the persons referred to in the section, to communicate information of 
baiUtble offences other than those specified in Cl. (c). 1 Nor are they bound to 


(2) (1909) 9 Cri. L. Jour. 1T0 (178, 179): 

32 Mad. 258, Sessions Judge v. 
Sivan ( Per Sankaran Nair, J. ) . 

Note 10. 

• (1) [See (1882) 4 All. 498 (499), Empress v. 

Madho (Case under S. 182, I. P. 

* ''A Code).] 

(2) (1924) 1924 Pat. 691 (698), Lachmi Singh 

• - .y. King-Emperor . 

(3) (1900) 1900 All. W. N. 207 (208), Bhup 

: Singh and another. 


Note 12. 

(1) (1892) 19 Cal. 190 (192), Empress ▼. 

Babur am. 

Note 13. 

(1-a) (1881) Rat. 160 (161), Queen-Empress- 

v. Bala. 

(1) (1901) 1901 All. W. N. 10 (10), NarapdU 

(2) (1884) 7 Mad. 438 (438), In re Pandya. 

(3) (1887) 1887 Pun. Re. No. 80, p; 59 Cr., 

Empress v. Malik Daub. 

Note T4. 

(1) (1887) 1887 Pun. Re. No. 30/ p. 59 Or.„ 
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communicate information under the section if the offence is not committed in 
or near their village. 2 


15. Sudden or unnatural death — Cl. (d) . — The obligation to report 
about any sudden, suspicious or unnatural death arises only when it takes place 
in or near the village and not in a remote part of the country. 1 The words 
‘sudden or unnatural death’ in the ordinary sense mean that there is a suspicion 
that the death has not occurred from natural causes. 2 Thus death by suicide is 
an unnatural death. 3 But however unnatural, in the ordinary sense, the cause 
of a death might be, it would not come within the meaning of the word 
“unnatural" in S. 45 unless the death occurred soon after the cause. If for 
instance, a person who has had a fall from a tree lingered for several weeks and 
then died, solely from the effects of the fall, it cannot be regarded as a case of 
sudden or unnatural death within the meaning of the section. 4 


Before the amendment of 1923, the section contained no words as to the 
obligation to report about the discovery of any corpse in or near such village 
under suspicious circumstances. It was, however, held in several cases 5 that 
the discovery of the corpse under suspicious circumstances would give rise to a 
DresuraDtion that the death was not natural, and that, therefore, there was an 
obligation to communicate information as to the occurrence. The amendment 

of Cl (d) by the Act XVIII of 1923 now gives effect to this view. 

tt a Rnmbav Village Police Act, VIII of 1867, the police-patel 

. , ?H er n inauest over the dead body, investigate into the cause of death, 

and submit a written report and when necessary send tho body for post mortem 

examination village-headman for purposes of this section— 

Sub S «) -£°fo example the rules made under The Bengal Village Ch.uki- 
Act vTrf 18TO, for the uppointment of headmen of e.llagea. 

Aor sub S (3) if revisable by High Court. -An order 

17 . Order under Sub"® • I ) ^ a village . hca dman from his office, 

passed by a District 1 d " ls . t j Local Government under Sub-S. 3 is an 
by virtue of the rules framed is not open t0 revision by the High 

executive and not ,a ' 

Court ‘ l , for non-compliance with the section . —A failure 

18. Punishment for _ he minishable undei S. 202 

to comply wit* 1 P rov * s * ons 

^ \ oo :r: 


§\)\e offence). q g ^87 (102): 

Sivan.X^ A1 , W. »• 


ESZTrSiJ! 


. / 


iff 




j iudhoofoooiurn ‘in or ne» r 

*>’** * *Tcod. of W72) ■ 

did not occur in 


(2> [HI l] (%:«». 184. 

< 5 » <—> 

1 1 aq 5 ) Rat. Un. Re. Cr. Cm .784. Queen- 
( 189 * EmpresM v . Warruin Dhond Dev. 

1 1 MH7 ) 1 8*7 Pan. R«. No. 20, p. 40^ Cr^. 
(1H Sher Mohamad v. Empreee (Corpse 

found in » ttreuin) . 

18) (1888) * 

Mote 17, 

( 1 ) ( 1007) 20 AM. MB (506). Eigk Court t. 


S. 45. 
Notes 
14 — 18. 
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Notes 

18—19. 


or £>. 176 or S. 154 of the Penal Code according to the nature of the informa- 
tion omitted to be given. Thus a failure to furnish the information referred 
to in Cl. (a) or Cl. (6) or Cl. (d) of the section will be punishable under 
S. 17b oi the Penal Code. 1 ' 0 A failure to furnish the information referred to 
in Cl. (c) will he punishable under S. 202 or S. 176 of the said Code. 1 "* In the 
case of an. owner or occupier of land, he can be prosecuted for an offence under 
S. 154 when he 1 or his agent or manager 2 fails to report of the occurrence of a 
riot unlawful assembly on the land. The fact that the person bound to give 
the information under this section is himself the injured party will not exempt 
him from criminal liability if he fails to give the information. 2 "* The burden 
ol proving that the accused holds a position which raises the obligation under 
this section is on the prosecution. 3 Where a person is prosecuted for failure 
to give information of an offence, the prosecution has also to prove that the 
specified offence was committed, that the accused had knowledge of it, and that 
he intentionally failed to give information. 4 This section ought not to be used 
for purposes of vexation but in order to secure due information to Magistrates 
and the Police of offences committed within their jurisdiction.*"* If that 
information is conveyed to the nearest Magistrate or the Police officer by one 
of the persons bound to give such information it will not be reasonable that 
every other person who may possibly be bound to give the information be pro- 
secuted for not having done so. 5 Thus where A and B were both bound to give 
information under this section and B gave the information in the presence of 
A the latter should not be prosecuted for not having given the information 
over again. 0 But where the accused had no reason to suppose that information 
had been given to the authorities by any one else, he cannot escape liability 
merely because another person who was also bound to give information under 
the section was present at the occurrence. 7 

19. Effect of giving false information. — The giving of 

false information under this section as to an offence may be made the basis of a 


Note 18. 

<l-a) [See (1885) 11 Cal. 619 (624), Matuki 

Misser v. Empress. 

(1887) 1887 Pun. Re. 20, p. 40 Cr., Sher 
Muhammad v. Empress. 

(1911) 11 Ind. Cas. 609 (610) (Lah.), 

Thakri y. Emperor . ] 

(lb) [See (1911) 11 Ind. Cas. 785 (788): 7 

Nag. L. R. 101, Local Government 
v. Manihar Singh. 

(1895) Rat. 783 (783), Queen-Empress v. 

Mhatu Balaji (No intentional omis- 
sion — No offence) . ] 

(1) (1901) 28 Cal. 504 (516), Eazi Zeamuddin 

y . Empress . 

(1902) 7 Cal. W. N. 245 (246), Eshak 
Meah y. Emperor (Prosecutions for 
• offences under Ss. 154, 155 should 
be instituted without delay haying 
regard to the object of the law laid 
down in those sections which is to 
impress upon landholders their res- 
ponsibilities and obligations in res- 
pect of riots or unlawful assemblies 
committed under the circumstances 
mentioned in those sections). 

(1902) 7 Cal. W. N. 801 (805), Sarat 
Chandra y. Emperor (Do.). 

<2) (1890) 12 All. 550 (551), In re Prayag 

Singh. 


(2-a) (1883) 1883 All. W. N. 9 (9), Empress 

v. Shankar. 

(3) (1878) 1 Mad. 266 (267), In re Raminihi 

Nayar. 

(4) (1874) 22 Suth. W. R. 42 (42), Queen 

v. Ahmed Ali. 

(4-a) (1921) 1921 Oudh 227 (228), Ramped v. 

King-Emperor . 

(1929) 1929 Bom. 12 (12): 58 Bom. 184, 
Hiru Satna v. Emperor. 

(5) (1879) 4 Cal. 623 (624), Empress y. Sashi 

Bhusan. 

(1884) 7 Mad. 436 (438), In re. Pandya 
Nayak. 

(1893) 20 Cal. 316 (318), Queen-Empress 
v. Gopal Singh. 

(1895) Rat. Un. Re. Cr. Cas. 778, Queen- 
Empress y. Harigopal (Police officer 
himself present at offence) . 

(1933) 1938 Lah. 515 (516), Lt. Dhara 
Singh y. Emperor. 

(1879) 4 Cal. 628, Empress y. Sashi 
Bhusan. 

(1893) Rat. 674 (675), Queen r. Soda 
(Case under S. 44). 

(6) (1921) 1921 Oudh 227 (228), Ramped y. 

Emperor. 

(7) (1915) 16 Cri. L. Jour. 219 (219), In re 

Pavalli Manakkal Narayan Nambudri- 
pad. 
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charge under S. 211 of the Penal Code, where it amounts to “institution of a 
Criminal Proceeding' ’ or a “false charge’' against any person within the mean- 
ing of that section. But. every information of an offence does not necessarily 
amount to a charge of an offence, e.g., when a man gives information which he 
has heard from another and the truth of which he does not allege. 1 
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CHAPTER V. 

Of Arrest, Escape, and Retaking. 

A — Arrest generally. 

(1) In making an arrest, the police officer or other 

person making the same shall actually 
touch or confine the body of the person to 

be arrested, unless there be a submission to the custody by word 
or action. 

person forcibly resists the endeavour to 
arrest him, or attempts to evade the 
arrest, such police officer or other person 
may use all means necessary to effect the 

arrest. 

,o\ Nothing in this section gives a right to cause the 
death of a person who is not accused of an offence punishable 
with death, or with transportation for life. 


(2) If such 


Resisting endeavour to 
arrest. 


accused 


•(CODE OF 1882— S. 46.) 

CHAPTER V. 

Op Arrest, Escape and Retaking. 

A.— Arrest fjencrally. 

4 f, In making an arrest, the police officer or other 
TYjokini? the same shall actually touch or confine the 
hSv of the person to be arrested, unless there be a submis- 
sion to the custody by word or action. 

If such person forcibly resists the endeavour to arrest 
. / oHemDts to evade the arrest), such police or other 

T,on may r.e all means necessary to effect the arret. 

I>1 - „ rieht to cause the ileatli of a person who is not 

Nothing in this action g> ve» ^ ^ ^ transport „,io„ for life, 
i of an offence pumshaDie , 


Arrest how made. 


Resisting endeavour 

arrest. 


to 


_ . »£ 19 ie7 (im. » 0,: M 

1909) 1 Ind ‘ C “ ' 


Mad . 258 (F.B.), The Station* 
Judge T. JSfron. 


S. 45, 

Note 19. 


S. 46. 
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SYNOPSIS . 


LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
SUBMISSION TO CUSTODY 
ARREST ON SUNDAY 

4 4 ALL MEANS NECESSARY TO EFFECT ARREST” 
ILLEGAL ARREST— EFFECT OF 
RESISTANCE TO LAWFUL ARREST 


Note 



O the r Topics . 

Warrant to be in the possession of the person 
arresting. See 8. 80. 

What violence justified. See Note 5, Pts. 
3 to 5. 


No changes were introduced in 1872. Ss. 177 and 178 merely were re- 
petitions of Ss. 91 and 92 of the Code of 1861. 

Changes introduced in 1882 — 

Ihe provisions of Ss. 177 and 178 were embodied in a single section 
namely S. 46 with this difference that the words “or attempts to evade arrest” 
and a paragraph corresponding to the present £ub-S. 3 were new. 

Changes introduced in 1898 — "■ A 

There is no difference between S. 46 of the Code of 1882 and the 
present section except that the three paragraphs have been separately number- 
ed as sub-sections in the present section. 


(CODE OF 1872 — Ss. 177 and 178.) 

177. In making an arrest,* the police officer or other person executing the warrant 

shall actually touch or confine the body of the person to be 
arrested, unless there be a submission to the custody by word 
or action. . 

• 178. If a person- against whom a warrant of arrest 
is issued forcibly resists the endeavour to arrest him, the 
police officer or other person executing the warrant may use 
all means necessary to effect the arrest. 

I • . • j * 


(CODE OF 1861 — Ss. 91 and 92.) 

91. In making an arrest, the police officer or other person executing the warrant, 

shall actually touch or confine the body of the person to be 
Warrant how to be exe- arrested, unless there be a submission to the custody by word 
cuted. or action. 

• • . • 

i | ' # 3 > * ; • • 

92. If a person against whom a warrant of arrest 
is issued, shall forcibly resist the endeavour to arrest him, it 
endeavour shall be lawful for the police officer or other person execut- 
ing the warrant, to use all such means as may be necessary 

' to effect the arrest. : ’ : : : * 1 » i. 


Resisting an 
to arrest. • 


Warrant how executed. 


Resisting endeavour to 
arrest. 


Arrest how made. See Note 2, Pts. 2 and 3. 
Arrest in a foreign territory. • See S. 82. 
Handcuffs — use of. See Note 5, Pt. 2. 
Notification of substance. See S. 80. 

Warrant not signed. See S. 75. 

1 . Legislative Changes. — 
Changes introduced in 1872 — 


^ m co to ^ J 
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2 . Scope of the section.— An arrest under the Code can be made in cer- 

tain cases onR under a warrant of arrest, and in certain cases without anv 
warrant . ( S . o A, ''in fra.) This section applies generally to all arrests under the 

Code whether under a warrant or otherwise. 

Under the English common law an arrest of a person consists, except in 

the case of submission, of the actual seizure or the touching of the body of a 

person with a view to his detention. 1 There is no difference between Civil and 

Criminal cases in this respect 2 . This section, in substance, is a reproduction of 

that rule. There must be touch, or confinement or else acquiescence. An arrest 

bv mere oral declaration is not lesral. 8 
* 

3. Submission to custody.— Where a person states that he has done 
certain acts which amount to an offence, he accuses himself of committing the 
offence: and if he makes the statement, to a police officer, as such, he submits to 
the custody of the officer within the meaning of S. 4G of the Code. 1 A submis- 
sion to the custody of a police officer within the meaning of this section is 
“custody” within the meaning of S. 27 of the Evidence Act. 2 


n 

01 


4. Arrest on Sunday. — An arrest on a Sunday is not illegal. 1 

5. “All means necessary to effect arrest”. — The general principle 
the law is that in making an arrest no more force is to be used than is neces- 
sary 1 It is sufficient if the arresting officer touches the body of the person 
to be arrested and even Ibis is unnecessary when the latter submits to the 
arresting officer’s custody by word or action. It is by no means necessary 
that the arresting officer should, in arresting the person, immediately proceed 
to f pil t hand -on fivTon him with cord or chain: such articles are used as a means 
of restraint and their use can only bo justified on the ground that they are 
means necessary to effect the arrest.- 

On Die other hand the person effecting the arrest is justified under sub- 
« 9 nf tbo action in using so much violence as is necessary to effect his object 2 - 

with this qualification, namely that his right does not, in cases coming under 
‘‘‘ * j to causing the death of the person sought to he arrested. 

Thus where a ChotoMdar seeking to arrest a fugitive thief, seeing no other 
means of capturing him, wounded h.m with a spear, .1 was held that he was 


SCC V°? 4 ?^ NOt O90 2 '(l000): 1919 

1) (1919) r»0 Ind. J • nom 550, Emperor 

Bom. «>** • ' 

v. Lnlbu Waffnfi- <87): 191« 

2) <1916) slnd 0 ^: O'sind L. R Alu(,n ‘ 

mnl v. Emperor. . 7 Rang. 

(1930) 1030 Knmr- ^ A Kfm Fre _ 

598. V (Ns*.). Tlar- 

3 >^ 929) (87) : 1918 

(19,f>) sind Cr i9: O S L. R '*'• A '"* 

v. Groun. 

Note 12 PM. 241. 

«> :^ mr,roT 

Pat. 491 ««««} 12 Pat- Ml, 

(2) (1933) J9»8 Z at B 0 }dar v. Bmp* r »r- 

Uh 278 (279), JaBa 
(1931) 1931 Dan. ** 

Emperor. 


(1922) 1922 Cal. 342 (344): 49 Cal. 167, 
Legal Flrmembranerr v. Lalit Mohan. 

Note 4. 

( 1 ) ( 1 * 6 *) 10 Both: W. R. 350 (351), 

Abraham v. Queen. 

(I860) 4 Mad. II. C. App. G2, High 

Court’* Proceeding a, 30f/t July, 

1869 (Arrost tinder civil pror<as). 
(See also (1873) 7 Mad. H. C. R. 285 
(287). Parnm Shook Poaa v. Raaheed 
Ood Doulah Bahadur (Do.).) 

Note 6. 

( 1 ) (1894) 1894 Pun. Re. No. 32 Cr., p. 106, 

Muhammad Atim v. Saicnn. 

(2) <1900 021 1 L. B- R. 173 (174. 175), 

Tain Sein alias Maung Singh r. 
Crown . 

< 2-a) (1904) 1 Crl . L. Jour. 920 (923) 

(Kathiawar), Emperor r. Kala 

Sonji . 
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Notes 
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S. 46. 
Notes 
5—7. 


justified m doing so. 3 Similarly a shot fired over the head of a suspect a 
dangerous person, in order to effect his arrest, was held to be justified. 4 But 
where A seeing B cutting corn in his (A’s) land, gave him chase and the 
latter while being so pursued ran his head (the night being dark) against a 
tree and fell, and thereupon A hit him with a stick and fractured his skull, it 
was neld that lie exceeded his right of using violence in arresting him. 5 

6 Illegal arrest— Effect of.— The fact that the officer who effected 
ie arrest was beyond his powers in making the arrest does not affect the 
jurisdiction of the Court to try the accused for the offence with which he is 
charged. * or does it affect the question whether the accused was or was not 

guilty of the offence for which he was charged. 2 But the person wrongfully 

’"S.f a T St ™l d , be - uilty of the offence of wrongful confinement 
punishable under S. 342 of the Penal Code, unless he is, or by a mistake of fact, 
m good faith, believes himself to be, bound by law to do it. 3 

A resistance to an illegal arrest is no offence and S. 99 of the Penal 

• °^\ “ ot app , ly T} S]I ™ larJ y a rescue from custody under an illegal arrest 

■LZj t i° 6nC< ; ' ^ * Ut th0Ugh a reseue f rom arrest where ^e warrant is not 
illegal but merely defective will be an offence. 6 

Where for the purpose of effecting an arrest of a person for an offence 
not. punishable with death or transportation for life, the Police Officer fired 
two shots at the person who thereupon turned round and wounded the inspector, 
it was held that the act of the accused was done in self-defence. 7 

. . 7 ' , Resistanc e ^ lawful arrest — A resistance or illegal obstruction 

a lawful arrest may amount to an offence punishable under S. 224 of the- 
enaj Code. But the mere act of running away before arrest or the evasion 
of arrest does not constitute the offence of resistance or illegal obstruction to 
wful apprehension. 2 There is no legal right of private defence against 
an arrest carried out in the manner provided by this section. 3 


< 


(3) (1865) 2 Suth. W. R. Cr. 9 (9), Queen 
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[See also (1898-1900) L. B. R. 130 (137), 
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arrested. 


*. If any person acting under a warrant of arrest, or 

Search of place entered P° lice ° fficer havin S authority to 

■by person sought to he arrest, has reason to believe that the per- 
son to be arrested has entered into, or is 
within, any place, the person residing in, or being in charge of, 
such place, shall, on demand of such person acting as aforesaid 
or such police officer, allow him free ingress thereto, and afford 
all reasonable facilities for a search therein. 


SYNOPSIS. 


SCOPE OP THE SECTION 


Note No, 
1 


*(CODE OF 1882 — S. 47.) 

47 If anv person acting under a warrant of arrest, or any police officer having autho- 

* ' * * t _ . i _ . i _ i i • >i _ * it. . * . i 


Search of place entered 
by person sought to he. ar- 
rested. 

facilities for a search therein. 


o - — 

rity to arrest, has reason to believe that the person to be 
arrested has entered into, or is within, any place, the person 
residing in, or being in charge of, such place shall on demand 
of such person acting as aforesaid or such police officer, 
allow him free ingress thereto, and afford all reasonable 


(CODE OF 1872 — Ss. 99 and 179.) 


00 Tf there is reason to believe that any person liable to arrest under this Chapter 

without a warrant, of whom a police officer is in search, has 
entered into or is within any house or place, it shall be the 
duty of the person residing in or in charge of such house or 
place, on the demand of such police officer, to allow ingress 
thereto, and all reasonable facilities for a search therein. 


Ingress to be allowed into 
house entered by person of 
whom police in search. 


Search of house entered 
by person against whom 
warrant issued. 


t £ is reason to believe that any person against whom a warrant has been 

179. If there is isBUed haa entered into, or is within, any house or place it 

shall be the duty of any person residing in or in charge of 
such house or place, on demand of the police officer or other 
nerson executing a warrant, to allow such police officer or 
other person free ingress thereto, and to afford all reason- 

able facilities for a search therein. 

(CODE OF 1861— Ss. 93 and 106.) 

believe that anv person, against whom a warrant has been 
If there is reason to ^ entered into, or is within any house or place, it 

loll he the duty of any person residing in or in charge of 
rh house or place, on demand of the police officer or other 
In Renting the warrant, to allow such police officer or 
^gon free ingress thereto, and to afford all reason- 
able facilities for a search therein. 

* bolieve that any person liable to arrest under this Chapter 
If there is reason to o warran t, of whom a police officer is in search, has 

or is within any house or place, it -hall be the 
entered n residing in or in charge of such house or 

c * tlu Tdemand 0 f such police officer, to allow ingress 

tOo and aU reasonable facility for a search therein. 


93. 

Search of house entered 
into by person aga> 
whom warrant has been 

issued. 

106 


Person in charge of house 
entered into by another of 
whom police officer 's 
search to allow ingress, etc. 

Or. P. 0.— 80 


S. 47. 
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Procedure where Ingress not Obtainable. 


S. 47, 
Note 1. 


S. 48. 


1. Scope of the Section. — This section only compels persons in charge 
of any place to afford to the police, facilities for the search of persons to be 
arrested, who arc or have entered into such place. It does not restrict the 
powers of the police to enter the place to be searched without any demand as 
mentioned in the section. 1 



*• If ingress to such place cannot be obtained under 

section 47, it shall be lawful, in any case 
no^ r oMamabiI here lugress for a person acting under a warrant and 

in any case in which a warrant may issue, 
but cannot be obtained without affording the person to be 
arrested an opportunity of escape, for a police officer to enterv 
such place and search therein, and, in order to effect an entrance 
into such place, to break open any outer or inner door or 
window of any house or place, whether that of the person to be 
arrested or of any other person, if after notification of his 
authority and purpose, and demand of admittance duly made, 
he cannot otherwise obtain admittance : 

Provided that, if any such place is an . apartment in the 

actual occupancy of a woman (not being 
the person to be arrested) who, according 
to custom, does not appear in public, such person or police 


Breaking open zanana. 


*(CODE OP 1882— S. 48.) 

48. If ingress to such place cannot be obtained under S. 47, it shall be lawful in any 

case for a person acting under a warrant, and in any case 
Procedure where ingress in which a warrant may issue, but cannot be obtained without 
not obtainable. affording the person to be arrested an opportunity of escape, 

for a police officer to enter such place and search therein, and 
in order to effect an entrance into such place, to break open any outer or inner door 
or window of any house or place, whether that of the person to be arrested or of any other 
person, if, after notification of his authority and purpose and demand of admittance duly 
made, he cannot otherwise obtain admittance. 

Provided that, if any such place is an apartment in the actual occupancy of a woman 

(not being the person to be arrested) who, according to 
Breaking open zanana. custom, does not appear in public, such person or police 

officer shall, pefore entering such apartment, give notice to 
such woman that she is at liberty to withdraw, and shall afford her every reasonable facility 
for withdrawing, and may then break open the apartment and enter it. 

(CODE OF 1872 — Ss. 100, 180 and 181.) 
h00. If ingress to such house or place cannot be obtained under S. 99, the police 

officer authorized to make the arrest shall take such precau- 
Procedure where ingress tions as may be necessary to prevent the escape of the person 
not obtainable. to be arrested, and send immediate information to any Magis- 

. trate having jurisdiction. 


1 nr 


rt 


Section 47 — Note 1. 

(1) (1914) 1914 Cal. 456 (470): 41 Cal. 350, 


Romeeh Chandra v. Emperor 
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officer shall, before entering such apartment, give notice to such 
woman that she is at liberty to withdraw, and shall afford her 
every reasonable facility for withdrawing, and may then break 
open the apartment and enter it. 


If a warrant cannot be obtained without affording such person an opportunity of 
escape, and there is no person authorised to enter without a warrant on the spot, the police 
officer may make an entry into such house or place and search therein. 

180. The police officer or other person authorized by warrant to arrest a person, 

may break open any outer or inner door or window of any 
Breaking of door or house or place, whether that of the person accused or of 

window. any other person, in order to execute such warrant, if, after 

notification of his authority and purpose and demand of 
admittance duly made, he cannot otherwise obtain admittance. 

181. If information be received that a person accused of any offence for which a 

warrant may issue is concealed in an apartment in the 
Breaking open zanana. actual occupancy of a woman who, according to the customs 

, of the country, does not appear in public, the police officer 

or other person employed to execute the warrant shall take such precautions as may be 

necessary to prevent the escape of the accused person. 

If the accused person does not deliver himself up, the police officer or other person 
authorized to execute the warrant may notify his authority and purpose and demand 
admittance. 

If after such notification and demand he cannot otherwise obtain admittance, he 
shall give notice to any woman as aforesaid in such apartment, not being a person against 
whom a warrant has been issued, that she is at liberty to withdraw, and shall afford her 
every reasonable facility for withdrawing, and may then break open the apartment and 

execute the warrant. 


Breaking of outer door 
or window. 


(CODE OF 1861— Ss. 94, 95 and 107.) 

94. The police officer or other person authorized by warrant to arrest a person. 

may break open any outer or inner door or window of any 
house or place, whether that of the person accused, or of any 
other person, in order to execute such warrant, if, after notifi- 
cation of his authority and purpose, and demand of admit- 
tance duly made, he cannot otherwise obtain admittance. 

95. If information be received that a person accused of any offence, for which a 

warrant may issue, is concealed in a zenana or apartment 

Breaking open a zenana in the actual occupancy of a woman who, according to the 

or female apartment. customs of the country, does not appear in public, the police 

F officer or other person employed to execute the warrant, 

shall take such precautions as may be necessary to prevent the escape of the accused 
person and if the accused person shall not deliver himself up, the police officer or other 
person’ authorized to execute the warrant may, if after notification of his authority and 
purpose, and demand of admittance duly made, he cannot otherwise obtain admittance 
break onen such zenana or apartment, and execute the process entrusted to him; first 
Irivine notice to any woman as aforesaid in such zenana or apartment, not being a person 
against whom a warrant has been issued, that she is at liberty to withdraw, and affording 
her every reasonable facility for withdrawing. 

107 Tf ineress to snch house or placs oannot be obtained under the last preceding 
' * section, the police officer authorized to make the arrest shall 

- , 4 M be take such precautions as may be necessary to prevent the 

Procedure if >ngress ta ^ ^ ^ ^ ^ ^ lnm)ediate 

not obtained. formation to a Magistrate. If no warrant can be obtained 


S. 48. 


4 


% 


S. 48, 
Note 1. 


S. 49, 
Note 1. 
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Power to Break open Doors and Windows. 


SYNOPSIS 


SCOPE OF THE SECTION 


Note No 
1 



1. Scope of the Sectiion. — This section provides that if difficulties are 
placed in the way of a police officer, he may use force to obtain ingress. 1 

*• Any police officer or other T^er son authorised to make 

Power to break open doors aB aiTeSt ma F break °P en an y 0uter or 
andwindows for purposes inner door or window of any house or 

place in order to liberate himself or any 
other person who, having lawfully entered for the purpose of 
making an arrest, is detained therein. 


SYNOPSIS. 


Note No. 

BREAKING OPEN DOOR i 

•• •• •• • • JL 

1. Breaking open door. — Where one J \ a tenant of a portion of a house 
had departed after locking up the whole house with X’s property in it and on 
a petition by X the Court ordered the police to break open the door and deliver 

the goods to X, it was held that the Magistrate had no jurisdiction to make any 
such order. 1 


No unnecessary restraint. 

be 

necessary to prevent his 


5 Of. The person arrested shall not 

subjected to more restraint than is 
escape. 


Without affording such person an opportunity of escape, and there is no person authorized; 
to enter without a warrant on the spot, the police officer may make an entry into suoli 
house or place and search therein. 


♦(CODE OF 1882— S. 49.) 

49. Any police officer or other person authorized to make an arrest may break open 

any outer or inner door or window of any house or place in 
Power to break open order to liberate himself or any other person who, having 

doors and windows for pur- lawfully entered for the purpose of making an arrest, is 

poses of liberation. detained therein. 


(CODES OF 1872 and 1861— Nil.) 


f(CODE OF 1882— S. 60.) 

50. The person arrested shall not be subjected to* 
No unnecessary restraint, more restraint than is necessary to prevent his escape. 


Section 48 — Note 1. Section 49 — Note 1. 

(1) (1914) 1914 Cal. 456 (470): 41 Cal. 350, (l) (1923) 1923 All. 473, Olid v. Seth Ghandr* 

Romeah Chandra v. Emperor. Bhan. 
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escape 


■See 


sons. 


1. “Shall not be subjected to more restraint than . . 

S. 46 ante . 

51*. Whenever a person is arrested by a police officer 

under a warrant which does not provide 
Search oi arrested per- f or taking of bail, or under a warrant 

which provides for the taking of bail but 
the person arrested cannot furnish bail, and 

whenever a person is arrested without’ warrant, or by a 
private person under ^a warrant, an d cannot legally be admitted 
to bail, or is unable "to" furnish bail, 

the officer making the arrest or, when the arrest is made 
by a private person, the police officer to whom he makes over 
the person arrested, may search such person, and place in safe 
custody all articles, other than necessary wearing-apparel, 

found upon him. 


No unnecessary restraint 


(CODE OF 1872— S. 182.) 

182. The person arrested shall not be subjected 
more restraint than is necessary to prevent his escape. 


to 


No unnecessary restraint 


(CODE OF 1861— S. 96.) 

96. The person arrested shall not be subjected to more 
restraint than is necessary to prevent his escape. 


*(CODE OF 1882 — S. 61.) 

51. Whenever a person is arrested by a police officer under a warrant which does 

not provide for the taking of bail, or under a warrant -which 

Search of arrested per- provides for the taking of bail, but the person arrested 
60n8 cannot furnish bail, and 

Whenever a person is arrested without warrant, or by a private person under a 

warrant and cannot legally be admitted to bail, or is unable to furmshbail, 

the officer making the arrest, or, when the arrest is made by a private person, the 
nolicc officer to whom he makes over the person arrested, may search such person and 
place in safe custody all articles, other than necessary wearing apparel, found upon lnm. 

(CODE OF 1872— S. 387.) 

Whenever a person is arrested by the police under a warrant which does not 
SearL of arrested per- provide for the taking of bail, 

*° n8 ' Qr undcr a warrant which provides for the taking of bail, but the arrested person 
cannot furnish bail, 

or is arrested without warrant and is not admitted to bail, 

.hall be the duty of the arresting officer to search such person and to place in safe 
tod all articles other than necessary articles of apparel, found on such person. 

<U * A list of such articles shall be forwarded with the daily diary or with the final report 

In the case. 


(CODE OF 1W1— Nil) 


S. 50, 
Note 1. 

S. 51. 
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Search of Arrested Persons. 


S. 51, 
Notes 

1 — 2 . 

* * . i 


SYNOPSIS. 


Note No. 


LEGISLATIVE CHANGES 
SEARCH OF ARRESTED PERSONS 
RESISTANCE TO SEARCH 

MANNER OF SEARCH . . . . ‘ * ‘ ' 

DISPOSAL OF THINGS FOUND ON THE PERSON SEARCHED* 


1 

2 

3 

4 
5 


1. Legislative Changes. — There was no section corresponding to this in 
tlie Code of 1861. S. 387 of the Code of 1872 contained the words “or is arrest- 
ed without warrant and is not admitted to bail” for the second paragraph of 
tlie present section. It was the duty of the arresting officer under that section 
to search the person arrested. Under the present section the police officer may 
search such person. 


2. Search of arrested persons.— Ss. 51 to 53 deal with search of arrested 
persons, Ss. 102 and 103 inter alia deal with search of a person in other cases. 
This section provides that in the cases (a) to (/) in the following table, the 
officer arresting a person, or to whom the arrested person is made over, may 
search such person: — 


Arrest 


.1 

By police officer 


Under 

warrant 


By private person. 


With or without warrant 



Without 

warrant 


I i 

Providing for bail. Not providing 
but arrested person for bail (b). 
unable to furnish 
bail (ah 


Cannot legally 
be admitted to bail 

(e> 


i 

Unable to fur- 
nish bail 
(0 


Cannot legally 
be admitted to 
bail 

(c) 


Unable to furnish 
bail 

(d). 


■ * 

It is not necessary that the- purpose of the search under Ss. 51 to 53 
should always be to look for something definite, such as an incriminating article. 
The searching officer may and should take notice of anything worthy of atten- 
tion, such as marks of injury, and, if called as a witness, he may depose to such 
marks. But it is not permissible to forcibly take hold of a prisoner and examine 
his body medically without his consent for the purpose of qualifying some medi- 
cal witness to give medical evidence in the case against the accused. Any such 
examination without the consent of the prisoner amounts to an assault and the 
police are not entitled to do this without! authority. Medical evidence obtained 


Mode of Searching Women. 
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under such circumstances is, it has been held, not admissible. 1 When the 
prisoner consents to be examined, the evidence of the medical officer who examin- 
ed him is, of course, admissible. 2 

It is submitted that the view that the evidence of the medical witness is 
inadmissible, does not seem to be a sound one. In 11 Cri. L. Jour. 453, 3 Sir 
Lawrence Jenkins, C.J., observed “For without in any way countenancing dis- 
regard of the provisions prescribed by the Code, I hold that what would other- 
wise be re levant does not become irrelevant because it was disc overe d in the 
course of a search in which those provisions were disregarded.” 


3. Resistance to search. — A resistance to a search under this section 
may amount to an offence under S. 186 of the Penal Code. 1 

4. Manner of search. — There is no provision in the Code which re- 
quires a panch to be called in cases of searches of persons. 1 Under S. 12 of the 
Police Act, 1861, however, Rules have been framed by the Local Governments 
requiring the search to be made wherever possible in the presence of witnesses, 
see for example the Allahabad Police Regulations, para. 141 . 



5. Disposal of things found on the person searched. — See S. 523 infra, 

*. Whenever it is necessary to cause a woman to be 

searched, the search shall be made by 

Mode of searching women. anot j ier womaIlj w ith strict regard to 

decency. 


S 51. 
Notes 
2—5. 


S. 52. 


Mode of searching wo- 
man. 


♦(CODE OF 1882 — S. 52.) 

52. Whenever it is necessary to cause a woman to be 
searched, the search shall be made by another woman, with 
strict regard to decency. 


Mode of searching wo- 
man. 


(CODE OF 1872— S. 386.) 

386. Whenever it is necessary to cause a woman to 
be searched, the search shall be conducted with strict regard 
to the habits and customs of the country. 


Mode of searching fern- 
lies. 

I » • 4 


(CODE OF 1861— S. 126.) 

126. In any case in which it shall be necessary to 
cause a female to be searched, the search shall be conducted 
with strict regard to the habits and customs of the country. 



um) 198^0..-. Ig&JPKf'SSS 

( 8) <mo) W.I 


v. Emperor. 

Note 8. . 

(1) (1911) 12 Cri. L. Jour. 457 (457, 459) 

(Bom.), Emperor r. Thaver leeaji. 

Vote 4. 

(1) (1911) 12 Cri. L. Jour. 457 (457) (Bom.), 

Emperor ▼. Thaver leeafi. 
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Power to Seize Offensive Weapons. 


S. 53. 


S. 54. 





Power to seize offensive 
weapons. 


The officer or other person making any arrest under 

this Code may take from the person 
arrested any o ffens i ve wea pons which he 
has about his person, and shall deliver all 
weajDons $o taken to the Court or officer before which or whom 
the officer or person making the arrest is required by this Code 
to produce the person arrested. 


B — Arrest without Warrant . 


When Police may arrest 
without warrant. 


54.t (1) Any police officer may, with- 
out an order from a Magistrate and with- 
out a warrant, arrest, — 


First . — Any person who has been concerned in any cogni- 
zable offence or against whom a reasonable complaint 
has been made, or credible information has been 
received, or a reasonable suspicion exists of bis 
having been so concerned ; 


Secondly— Any person having in bis possession without 
lawful excuse, the burden of proving which excuse 
shall lie on such person, any implement of house- 
breaking ; 


♦(CODE OF 1882 — S. 53.) 

53. The officer or other person making any arrest under this Code may take from 

the person arrested any offensive weapons which he has 
about his person, and shall deliver all weapons so taken to 
the Court or officer before which or whom the officer or 
person making the arrest is required by this Code to produce 


Power to seize offensive 
weapons. 


the person arrested. 


(CODES OF 1872 and 1861— Nil.) 

t (CODE OF 1882— S. 54.) 

B. — Arrest without Warrant. 

When police may arrest 54. Any police officer may, without an order from a 

without warrant. Magistrate and without a warrant, arrest, — 

First . — Any person who has been concerned in any cognizable offence or against 
whom a reasonable complaint has been made, or credible information has 
been received, or a reasonable suspicion exists, of his having been so con- 
cerned ; 

' VF" W :*3* ' 4 f ( I ‘ ^ i ■« . « . . * -j fi ■ > . | <( . ff , f I 

Secondly. — Any person having in his possession without lawful excuse, the burden 
of proving which excuse shall lie on such person, any implement of house- 
breaking; 
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Thirdly— Any person who has been proclaimed as an S 54. 

offender either under this Code or by order of the 
, Local Government; 

Fourthly. — Any person in whose possession anything is 
found which may reasonably be suspected to be stolen 
property, and who may reasonably be suspected of 
having committed an offence with reference to such 
thing ; 

Fifthly. — Any person who obstructs a police officer while 

in the execution of his duty, or who has escaped, or 

» 

attempts to escape, from lawful custody ; 

Sixthly. — Any person reasonably suspected of being a 
deserter from Her Majesty’s Army, Navy or Air 
Force or of belonging to Her Majesty’s Indian 
Marine Service and being illegally absent, from that 
service. 

■ Seventhly. — Any person who has been concerned in, or 
against whom a reasonable complaint has been made 
or credible information has been received or a 
reasonable suspicion exists of his having been 
concerned in, any act committed at any place out of 
British India, which, if committed in British India, 
would have been punishable as an offence, and for 
which he is, under any law relating to extradition or 
under the Fugitive Offenders Act, 1881, or otherwise, 
liable to be apprehended or detained in custody in 

British India; 

Eighthly.— Any released convict committing a breach of 
any rule made under section 565, sub-section (3) ; 

and ” 1 

Thirdly. Any person wlio has been proclaimed as an offender cither under this 

Code or by order of the Local Government 5 

Fourthly —Any person in whose possession anything U found which may reasonably 
be suspected to be stolen property or who may reasonably be Buspceted of 
having committed an offence with reference to such thing; 

Fifthly Anv person who obstructs a police officer while in the execution of his 

1 duty or who has escaped, or attempts to escape, from lawful custody ; and 

Sixthly. -Any person reasonably suspected of being a deserter from Her Majesty ’a 
Army or Navy. 

This section applies to the Poliee in the towns of Calcutta and Bombay. 

Cr. P. C.— 81 
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Ninthly . — Any person for whose arrest a requisition has 
been received from another police officer , provided 
that the requisition specifies the person to he arrested 
and the offence or other cause for tvhich the arrest is 
to he made and it appears therefrom that the person 
might lawfully he arrested without a warrant hy the 
officer who issued the requisition. 

(2) This section applies also to the police in the town of 
Calcutta. 

(In the sixth clause the words “or Air Force” have been added by Act X of 1927.) 


(CODE OF 1872— S. 92.) 

CHAPTER IX. 

Of Arrest without Warrant. 

When police may arrest 92. A Police officer may, without orders from a Magis- 

without warrant. trate and without a warrant, arrest : — 

Firstly. Any person who, in the sight of such police officer, committs a cognizable- 
offence. 

Secondly . — Any person against whom a reasonable complaint has been made, or a 
reasonable suspicion exists, of his having been concerned in any such offence. 

Thirdly . — Any person against whom a hue and cry has been raised of his having been 
concerned in any such offence. ' — — ~~ 

Fourthly . — Any person who has been proclaimed, either under this Act, or in a Dis- 
trict or Police Gazette or Notification. 

Fifthly . — Any person found with property in his possession which may reasonably be 
suspected to be stolen property. r 

Sixthly . — Any person who obstructs a police officer while in the execution of his duty, 
or who escapes from lawful custody, and 

Seventhly . — Any person reasonably suspected of being a deserter from Her Majesty’s 
Army or Her Majesty’s Indian Army. 


(CODE OF 1861— S. 100.) 

CHAPTER VI. 

Of Arrest without Warrant. 

Police officer may arrest 100. A police officer in the oases hereinafter men- 

without warrant in certain tioned may, without orders from a Magistrate and without 
cases. a warrant, arrest, — 

Firstly . — Any person who in the sight of such police officer shall commit an offence 
specified in Column 3 of the Schedule annexed to this Act, as an offence for 
which police officers may arrest without a warrant. 

Secondly . — Any person against whom a reasonable complaint has been made or a 
. reasonable suspicion exists of his having bean concerned in any such offence. 

Thirdly . — Any person against whom a hue and cry has been raised of his having been 
concerned in any such offence. 

Fourthly . — Any person who is a proclaimed o ffen der. 

Fifthly . — Any person who is found with stolen nroperty in his possession. 

Sixthly . — Any person who shall obstruct a police officer while in the execution of his 

duty. 
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SYNOPSIS. 


Note No. 


I. LEGISLATIVE CHANGES 

II. SCOPE OF THE SECTION 

III. “ANY POLICE OFFICER” 

IV. “CONCERNED IN ANY COGNIZABLE OFFENCE”— 

Ste * ■ CLAUSE 1 

(1) “Reasonable Complaint” 

(2) “Credible Information” 

(3) “Reasonable suspicion exists of his having beeJn so 
concerned” 

V. POSSESSION OF STOLEN PROPERTY— CLAUSE 4 . . 

VI. OBSTRUCTION TO POLICE OFFICER— CLAUSE 5 

VII. DESERTER FROM ARMY OR NAVY— CLAUSE 6 

VIII. ARREST OF FUGITIVE CRIMINALS FOR OFFENCES 

COMMITTED OUTSIDE BRITISH INDIA— CLAUSE 7 

IX. SUB-SECTION 2 

X. RESISTANCE TO LAWFUL ARREST — SEE S. 46 ANTE 

NOTE 7 ........ 

XI. ESCAPE FROM LAWFUL CUSTODY 

XII. PROCEDURE AFTER ARREST 

XIII. EFFECT OF ILLEGAL ARREST ON CONVICTION. — 

SEE NOTE 6 to S. 46 

XIV. ARREST WITHOUT WARRANT UNDER OTHER LAWS.. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
17 


S. 54, 

Note 1. 


Other Topics. 


Arrest in British Territory by the police of 
a Native State. See Note 3, Pt. 3. 
Arrest outside British India by British 
Police. See S. 58. 

Detention without arrest. See S. 60. 

May arrest. See Note 2. 

May arrest once warrant has issued. See 


Note 6, Pt. 5. 

Police officer cannot depute private persons 
to arrest. See Note 3, Pt. 1. 

Property suspected to be stolen. See Note 8. 
Punishment. See Note 13. 

Respectable persons — arrest of. See Note 5, 
Point 2. 


1 . Legislative Changes. — 

Difference between the Codes of 1861 and 1872. 

Clauses 5 and 7 of the Code of 1872 corresponding to clauses 4 and 6 of 
the present section, were absent in the Code of 1861. 

Difference between the Codes of 1872 and 1882. 

The words “and who may reasonably be suspected of having committed 
an offence with reference to such thing” in clause 4 of the Code of 1882 were 

newly inserted. 

Difference between the Codes of 1882 and 1898. 

(1) The words “or of belonging . . . senvice” in clause 6 is new. 

(2) Clauses 7 and 8 are new. 

(3) The words “and Bombay” which occurred in the last paragraph 

of the old section have now been deleted from sub-S . 2 . 




S. 54, 
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Amendmeni of 1923. 


< lanse 9 iias been newly added. 

2. Scope of the section. — This section gives the police wide powers of 
arresting persons without warrant. It is however not a matter of caprice, 
limited only by the police officers’ own view as to what persons they may arrest 
without warrant. Their powers are strictly defined by the Code, and being an 
encroachment on the liberty of the subject, an arrest purporting to be under 
the section would be illegal unless the circumstances specified in the various 
clauses of the section exist. 1 Where a police constable purported to act UTider 
a warrant which was found to be invalid and there was nothing to show that 
he proceeded under this section it was held that the arrest could not be support- 
ed under this section. 2 ... 


This section refers to cases where a person is arrested not only without 
a warrant but also without an order from a Magistrate. Hence, where a person 
is arrested in pursuance of the order of a Magistrate, it is such order that must 
det ermine the legality or otherwise of the arrest. 3 

A police officer's power to arrest under this section is discretionary and 
notv ithstanding • the existence of the conditions specified in the section, it may 
be desirable in the circumstances of a particular case to 1 simply make a report 
to the Magistrate instead of arresting the suspected person. 4 


3. “Any police officer’ . — It is only a police officer that can act under 
this section. A private person cannot act under this section even though autho- 
rised by a police officer to do so, inasmuch as the Code confers no powers on 
a police officer to send persons who are not police officers to make an arrest 
which he himself could lawfully make. 1 

The word “Police” is defined in the Indian Police Act, 18(81, and also in 
the various Local Police Acts as including all persons enrolled under those 
Acts as such. A village Chowkidar is not a police officer. 2 Nor are the autho- 
rities of a Native State, police officers within the meaning of the Indian Police 
Act. They cannot therefore make an arrest in British Territory. 3 See also 
the following cases as to who is and who is not a police officer. 4 As to the 


Section 64 — Note 2. 

(1) (1926) 1926 Pat. 560 (561), Pamprit Ahir 

v. Emperor. 

(1917) 1917 Cal. 253 (256): 44 Cal. 76, 
In the matter of Charxt Ch. Majxim- 
dar. 

< 2) (1932) 1932 Pat. 171 (174), Kartik 

Chandra Matty v. Emperor. 

(1918) 1918 Pat. 252 (252), Mouei Lai v. 
Emperor . 

(3) (1935) 1935 Cal. 122 (124), Santabir Lama 

v. Emperor. 

<4) (1892-1900) Low. Bnr. Rnl. 390 (392), 

Queen-Empress v. Pume. 

Note 3. 

(1) (1909) 10 Cri. L. Jour. 118 (120): 5 

L. B. R. 21, Emperor y. Talk 
Pyu. 

<2) (1929) 1929 All. 935 (935), Bhagwan Din 

v. Emperor. 

(1914) 1914 Cal. 272 (273): 41 Cal. 17, 
Puranachandra v. Emperor. 

(1916) 17 Cri. L. Jour. 529 (530): 1916 
All. 253, Jafar v. Emperor. 

(1908) 7 Cri. L. Jour. 188 (189): 35 

Cal. 861, BalairaJ v. Emperor 


(Duffadar is only a head Chowkidar). 
(1881) 3 All. 60 (61), Empress y. Kallu. 
(1929) 1929 All. 935 (936), Bhagwan Din 
v. Emperor . 

(1916) 17 Cri. L. Jour. 164 (165): 1916 
Cal. 247, Dirajaddi y. Emperor 
(Village Chowkidar is not police 
officer within the meaning of Village 
Chowkidari Act (Bengal Act VT of 
1870). 

(3) (1870) Rat. 35 (35), Re Kaladji Magis- 

trate. 

(1907) 5 Cri. L. Jour. 277 (277): 29 All. 
377, Emperor y. Debi. 

(4) (1891) 1 Weir 632 (632), Re Venkaswami 

(Abkari peon is not a police officer). 
(1879) 1 Weir 342 (343), Re Venkaligadu 
(Thalayari — Not a Police Officer) . 
(1871-74) 7 Mad. H. C. R. App. 4 (4), 
(Kavalgar not appointed under the 
Act — not a Police Officer) . 

(1882) 1 Weir 197 (198), Ro Bodapati 
(Village yetti not appointed under 
the Act, not a Police Officer) . 
(1886) 9 Mad. 97 (98), Re Eragani (Vil- 
lage Policeman is included in the 
word "Police ,, ). 
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power of a police officer to arrest beyond the limits of the police station to 
which he is attached, see the undermentioned case. 5 * * 

4. “Concerned in any cognizable offence” — Clause 1. — A police 
officer can act under clause 1 only when the offence for which a person is to be 
arrested is a cognizable offence} Such person, must, as a fact, have been con- 
cerned in such offence or there must have been a reasonable complaint made or 
credible i/nformartion 1-a received or a reasonable suspicion felt that he has been 
so concerned. An offence under S. 61 of the Bombay Village Police Act (VIII of 
1867) is not a cognizable offence and the police have no power to arrest with- 
out warrant for such offence. 2 Again, if the person arrested is a child under 
7 years of age, who cannot under S. 82 of the Penal Code commit an offence, 
the arrest is illegal. 8 


5. Reasonable complaint. — It is not necessary that the complaint should 
have been made to the police officer himself who makes the arrest ; it is sufficient 
if there is a reasonable complaint made to any person entitled to entertain it. 
Where a Magistrate acts upon a complaint of a cognizable offence; there is a 
“reasonable complaint” of the accused being concerned in a cognizable offence 
within the meaning of this section. 1 Where, however, a complaint is made to a 
police officer of the commission of a cognizable offence, but there are circums- 
tances in the case which lead him to suspect the information, he should refrain 
from arresting persons of respectable position and leave the complainant to go 
to Magistrate and convince him that the information justifies the serious step 
of the issue of warrants of arrest. 2 As to the meaning of the word ‘ ‘ reasonable ’ 

see note 7 infra. 

6. “Credible information”. — There was no provision in the Codes of 
1861 and 1872, enabling an arrest without warrant on credible information as 
to the person to be arrestied being concerned in a cognizable offence. Such a 
provision was introduced for the first time in S. 54 of the Code of 1882. 1 

The words “credible information” include any information which, in 
the judgment of the officer to whom it is given, appears entitled to credit in 
the particular instance. It need not be sworn information. 2 The words “credi- 
ble” and “reasonable” have reference to the mind of the person receiving the 
information A bare assertion without anything more cannot form the material 
for the exercise of an independent judgment and will not therefore amount to 



(1024) 1024 Nag. 20 (81), 

Ohamarin v. Emperor (Kotwar In 
Central Province* not a Police 

(5) (1014) lOM^ind 160 (102): 6 8. L. R. 

v |f4r Shah Nawaz Khan v. 

Emperor. 


Mad. 642, In re Santa Oruz Morais. 


Yolo 4 

(1, [Be. (1WU KJjfr 

U-.) I*. 

‘ ' tteU la credible lntoTmaUon before 

• police officer, he I* Juatlflod in 
, <i) (1891) Rat^of? * (584), QueoiyEmpreee ▼. 

(8) (1015) 10*0*1! L. Jouf. 602 (603): 1016 


Note 6. 

(1) (1022) 1022 All. 457 (458), Alay Moham- 

mad v. Emperor. 

(2) (1805) Rat. 705 (707), Quscn-Emprc»J v. 

Irappa . 

[See also (1602 1000) L. B. R 300 (302), 
Queen-Empreee v. Pu Me. ) 


Note 6. 

(1) (1880) 10 Bom. 506 (511), QueetyFmpreee 

Amareang. 

(2) (1882) 1882 Pun. Re. No. (Cr. J ) 7 

(11) (P. B.). Kada v. Empreee 
(Case under Gaming and Wagering 
Act III of 1867). , ^ , 

(1020) 1020 Lah. 720 1720), Devi Dayal 
• ▼. Emperor. . . f • < 
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Ai>< * 

# ». • > \ 


‘credible information' V 3 The “reasonable suspicion” and “credible informa- 
tion must relate to definite averments which must be considered by the police 
ofhcei himself before he arrests a person under this section. 3 * '* 

bv hi m Vo 0I * * ?n laint i ° f t co ? nizable offence recorded by a Magistrate and sent 
in J \ i p0l T f ° r . ,nvestl gation and report is sufficient information 
justifying action under this section.* Similarly an information that a warrant 

£ a \ lest has be en issued against a person in respect of a cognizable offence 

«”»X' h,r!. 10 !! g taken under this Seetion B Where ’ from a report of a 
, that certain persons were dacoits the police sergeant called them to 

surrender but the latter resisted and fired shots at the sergeant, it was held 

that the latter was justified in arresting those persons. 0 But yvhere a vague 

information was received that if the police went to a certain place along the 

Hallway line they yvould see some people there who were probably about to 

rob a tram, and the police went to the place and finding certain persons there 

anested them, it was .held that, there was no authority for assuming that because 

a party or persons were in a certain place at a certain time they were about to 

engage in a criminal act, and that therefore there was no legal justification for 
riiG arrest. 


7. Reasonable suspicion exists of his having been so concerned.” — A 

police officer can arrest a person without warrant where a reasonable suspicion 
exists of his having been concerned in any cognizable offence. 1 Where a police 
o cer suspecting that certain pieces of cloth which a man was carrying early 
morning, was stolen property, went to him and questioned him and having 
received unsatisfactory answers, arrested him, it was held that he was entitled 
to do so. Where a person was found armed lurking at midnight in a village 
inhaffited by persons well know to the police as professional dacoits it was 
held that there was a reasonable suspicion against the person of his being 
concerned in a cognizable offence. 3 But this does not mean that the police are 
limited only by their own discretion as to what persons they may arrest with- 
out warrant. Their powers in this respect are as has been seen in Note 2 ante 
strictly defined by the Code. In order to act under the first clause, there must 
be a reasonable complaint or reasonable suspicion of the person to be arrested 
having been concerned in a cognizable offence. What is a ‘ reasonable ’ com- 
plaint or suspicion must depend upon the circumstances of each particular case; 
but it should be at least founded on some definite faot tending to throw suspicion 
on the person arrested, and not on a more vague surmise. 4 


(3) (3925) 1925 Cal. 278 (279): 52 Cal. 319, 

Subodh Chandra Roy Chouduri v. 
Emperor. 

< 3**0 (1934) 1934 Sind 197 (199): 28 8. L. R. 

205, Saindinofakhro v. Emperor. 

(4) (1923) 1923 Pat. 547 (547): 2 Pat. 379, 

Emperor v. Bhola Bhagat. 

<5) (1917) 18 Cri. L. Jour. 709 (709): 1918 

Mad. 514: 40 Mad. 1028, In re 
Ralna Mudali. 

(1014) 1914 All. 205 (206): 36 All. 6, 
Emperor v. Gopal Singh. 

[See also (1917) 18 Cri. L. Jour. 666 
(667) : i917 All. 85, Rangpal v. 
Emperor . ] 

(6) (1900) 1900 Pun. Re. No. 21, p. 47, 

Bhanga Singh v. Empress. 

<7) (1926) 1926 Pat. 560 (560, 561), Ramprit 


Ahtr v. Emperor. 

Note 7. 

(1) (3924) 1924 All. 201 (202), Mahadeo Rai 

v. Emperor (Rape) . 

(1914) 1914 Cal. 456 (470): 41 Cal. 850, 
Ramesh v. Emperor. 

(1910) 11 Cri. L. Jour. 423 (424): 1910 
P. R. 18, Emperor v. Yusuf (Bur- 
glary) . 

(2) (1888) 12 Bom. 877 (396, 397), Bhawoo 

Jivafi v. Mulji Dayal. 

[See also (1885) Rat. 220 (221), Queen- 
Empress y. Ramachandra. 

(3) (3869) 1869 Pun. Re. No. 7 Cr., pp. 9. 

10, Croton v. Gateea Meena. 

(4) (1867) 7 Suth. W. R. 3 (5), Queen ▼. 

Behary Singh. 
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8. Possession of stolen property — Clause 4. — Under the Code of 1861 
any person found with stolen property in his possession could be arrested with- 
out warrant. 1 It was held that the clause referred to property found to have 
been stolen and not to anything suspected to have been stolen. 2 Under the 
present clause, however, a reasonable suspicion as to its being stolen property 
is sufficient. 


9. Obstruction to police officer — Clause 5. — It is a right and duty of a 
police officer to prevent a breach of the peace and he may arrest any one who 
obstructs and resists him in performing this duty. 1 


10. Deserter from Army or Navy — Clamse 6. — A police officer has 
power to arrest without warrant a deserter from His Majesty’s Army and an 
obstruction thereto would be punishable under S. 225-B of the Penal Code. 1 

11. Arrest of fugitive criminals for offences committed outside British 
India — Clause 7. — There was no provision corresponding to this clause in the 
Code of 1882 and it was held under that Code that a police officer could not 
arrest without warrant a British subject in British India on a charge of a 
cognizable offence committed outside British India. 1 The present clause now 
authorises the police in British India, where the offence is one of those enumer- 
ated in the First Schedule of the Extradition Act (XV of 1903), to arrest with- 
out warrant fugitive criminals from outside British India. 2 To satisfy the 
requirements of this clause two conditions must be present: First, that the 
person to be arrested has been concerned or a reasonable complaint has been 
made or credible information has been received, or reasonable suspicion exists 
of his having been concerned, in any act committed outside British India which 
if committed within British India would be punishable as an offence, and 
secondly , that the person is liable for such act- to be apprehended or detained 
in custody in British India under any law relating to extradition or under the 
Fugitive Offenders Act or otherwise. The wording of the clause clearly indi- 
cates that the arresting police officer has to exercise his own judjpnent and 
form his own opinion as to whether he should or should not act, and to enable 
him to do so he must have the necessary facts before him. As to what is 

reasonable suspicion, see Note 7 above. 8 


There must be in existence as a fact, as opposed to any belief which may 
he entertained by any person, a warrant which has been issued under the 
Extradition Act. It is not necessary that it should be present or available to 

any particular officer. It must merely exist. 4 


Note 8. 

(1) (1887) 8 Suth. w. R. 28 (Cr.) (28), 

Queen v. Qowree Singh. 

<2) (1888) 10 Suth. W. R. (Cr.) 20 (20) 

8heo Bar an Bahai f. Mohomed 

FatC. 

Note 0. ^ 

(1) (1887) Rat. 881 (882), QueenEmpreee v. 

Borah ii , 

Note 10. 

(1) (1012) 18 Cri. L. Jour. 284 (284 ) )z 1011 

P. R. 20, Emperor ▼. Rahim Ali. 

, Note 11. „ „ . . 

(1) (1805) 10 Bom. 72 (75), In »• Mukuad 


Bobu Vethe. 

(2) (1905) 2 Cri. L. Jour. 439 (446), Emperor 

v. Hueunally NiaraUy. 

[See also (1906) 4 Cri. L. Jour. 366 
(366): 83 Cal. 1032, Baltluuar v. 
Emperor (Cheating is one of the 
offences mentioned in the schedule).] 

(3) (1925) 1926 Cal. 278 (281): 62 Cal. 819, 

Subodh Chandra Roy ▼. Emperor. 

(4) (1933) 1933 Lah. 159 (160), Emperor v. 

Kalu. 

(1891) 1891 Pun. Re. No. 20, p. 64 
(65), Ghoghaita ▼. Empreee (In 
absence of warrant from proper 
authority arrest by British Indian 
Police ia illegal). 


S. 54, 
Notes 
8 - 11 . 
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Notes 
12—17. 


12 Sub-S. 2.— This section does not extend to the police in the town of 
Bombay. 1 

V 

13. Resistance to lawful arrest .— See S. 46 ante note 7. 

14. Escape from lawful custody|— See S. 224 of the Penal Code and 
the undermentioned cases. 1 


S. 55. 


15. Procedure after arrest. — A person arrested under this section should 
he produced before a Magistrate having jurisdiction in the case or before the 
officer-in-charge of a police station without unnecessary delay (S. 60). The 
person arrested cannot be detained in police custody for more than 24 hours 
in the absence of a special order of a Magistrate under S. 167 (S. 61). 1 

16. Effect of illegal larrest on conviction. — See Note 6 to S. 46. 

17. Arrest without warrant under other laws.— See the following 

cases. 1 



* (1) Any officer in charge of 

Arrest of vagabonds, t » . ... 

habitual robbers, etc. a police-station may, m like manner, arrest 

or cause to be arrested — 

(a) any person found taking precautions to conceal his 
presence within the limits of such station, under 
circumstances which afford reason to believe that 
he is taking such precautions with a view to com- 
mitting a cognizable offence; or 


*(CODE OF 1882— S. 55.) 

55. Any officer in charge of a police station may, in like manner, arrest or cause to 
. Arrest of vagabonds, be arrested: — 
habitual robbers, &c. 

(a) any person, found taking precautions to conceal his presence within the limits of 
such station, under circumstances which afford reason to believe that he is taking such pre- 
cautions with a view to committing a cognizable offence; or 


Note 12. 

(1) (1925) 1925 Bom. 104 (105), Sriram 

Shambudayal, In re. 

Note 14. 

(1) (1906) 4 Cri. L. Jour. 389 (390): 3 

Low. Bur. Rnl. 221, Emperor v. 
PohXa . 

(1901) 28 Cal. 253 (255), Deo Sahay Lai 
v. Empress. 

(1896) 1896 All. W. N. 151 (151), Kamta 
Prasad v. Kamtanath. 

(1870) 13 Suth. W. R. 75 (76), Queen v. 

Assam Shurreff (Arrest for being 
member of unlawful assembly Is 
legal — Rescuing arrested person j s 
offence) . 

(1933) 1933 Lab. 884 (885), Mehr Sing 
▼. Emperor (Although in cases under 
S. 225-B of I. P. Code, proper 
person to make the complaint is the 
officer from whom the escape or 
rescue has been effected, still a 
complaint by another person aware 
of the facts is not a nullity) . 

(1894) 21 Cal. -337 (340), Gangacharan 
Sing v. Queen-Empress. 

Note 15. 

(1) (1924) 1924 Cal. 893 (895). Dwarkada » 


Haridas v. Amba Lai Ganpalram. 

Note 17. 

(1) (1930) 1930 Bom. 49 (50): 54 Bom. 146, 

Emperor v. Ismail Hirji (Bombay 
Prevention of Gambling Act, S. 6). 

(1930) 1930 Pat. 344 (845), Beehu Mian 
v. Emperor (Bihar and Orissa Ex- 
cise Act II of 1915). 

(1929) 1929 Cal. 730 (731), Hamid 
v. Sadhir Mohan (Railways Act) . 

(1925) 1925 Bom. 131 (132, 133): 40 

Bom. 212, Oandri Bawoo v. Em- 
peror (Bombay Prevention of Pro- 
stitution Act XI of 1923). 

(1914) 1914 Cal. 675 (676): 41 Cal. 836, 
Prokash Chandra v. Emperor [Ex- 
cise Act (Bengal) ] . 

(1916) 17 Cri. L. Jour. 379 (380): 1917 
Cal. 426, Mohammad Kazi v. 
Emperor (Arrest under the provi- 
sions of Opium Act by Excise 
Officer) . 

(1877) 26 Suth. W. R. Cr. S, In re 
Grish Chunder Nundee (Arrest 
under the provisions of Indian 
Police Act) . 

(1894) Rat. 695 (696), Queen-Empress ▼. 
Gopal (Indian Forest Act) . 
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(&) 


(e) 


( 2 ) 

Calcutta. 


any person within the limits of such station who has 
no ostensible means of subsistence, or who cannot 
give a satisfactory account of himself ; or 

any person who is by repute an habitual robber, 
house-breaker or thief, or an habitual receiver of 
stolen property knowing it to be stolen, or who by 
repute habitually commits extortion or in order to 
the committing of extortion habitually puts or 
attempts to put persons in fear of injury. 

This section applies also to the police in the town of 


SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES 1 

SCOPE OF THE SECTION 2 

“IN LIKE MANNER” 3 

WHO CAN MAKE AN ARREST UNDER THIS SECTION . . 4 

HABITUAL ROBBERS, ETC.,— CLAUSE (C) .. .. 5 

ARREST OF PERSONS OUTSIDE THE LIMITS OF THE 

POLICE STATION 6 

■ PROCEDURE ON ARREST 7 

SUB-SECTION (2) « 

ESCAPE FROM LAWFUL CUSTODY 9 


(6) any person within the limits of such station who lias no ostensible means of 
subsistence, or who cannot give a satisfactory account of himself; or 

(„) atl y person who is by repute an habitual robber, house-breaker or thief, or an 
habitual receiver of stolen property knowing it to be stolen, or who by repute habitually 
commits extortion or in order to the committing of, extortion habitually puts or attempts to 

put persons in fear of injury. 


(CODE OF 1872— S. 94.) 

94. An officer in charge of a police station may, without orders from a Magistrate and 

without a warrant, arrest or cause to be arrested any person 
found lurking within the limits of such station, who has no 
ostensible means of subsistence, or who cannot give a satis- 
factory account of himself, or any person who is a reputed robber, house-breaker, thief, 
receiver of atolen property knowing it to be stolen, or who is of notoriously bad livel.- 

hood. 


Arrest of vagabonds. 


(CODE OF 1861— S. 101.) 

101 An officer in charge of a Police Station may, without orders fron. a Magis- 
,, trate a nd without a warrant, arrest or cause to be arrested 

Vaffahonds any person found lurking within the limits of such Station 

vagaoona . who has no ostensible means of subsistence, or who cannot 

lve : a satisfactory account of himself, or any person who la reputed robber, house-breaker 
& ‘ ,«eiver 0 1 atolen property knowing it to be atolen, or who is of notoriously bad 

livelltatod. ' 

Cr. P. C.— 32 ' 



S. 55. 
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S. 55, 
Notes 
1 — 2. 


O t\h c r Topics. 


Arrest uikIct the section when justified. See 
Note 2. 

Bail. See Note 7 Ft. 1. 

Habitual gambler — if can be arrested under 
the section. See Note 2, Pt. 3. 

Illegal arrests. See Note 5, Pts. 1 and 2. 
Presence must be voluntary. See Note 0, 


Pt. 1. 

Resisting apprehension. See Note 9, See 
also S. 46, Note 7 ante. 

S. 55 compared -with S. 110. See Note 2, 
Pt. 2. 

Watching bad characters. See Note 2, 
Pt. 4. 


1. Legislative Changes. — There is no difference between S. 101 of the 
C ode of 1861 and S. 94 of the Code of 1872. 

• • 

Difference between the Codes of 1872 and 1882. 

(1) The words “any person found lurking within the limits of such 

station’ ’ were substituted by a clause corresponding to clause 
(a) of this section. 

(2) The words “or any person who is a reputed robber, house-breaker, 

thief, receiver of stolen property knowing it to be stolen, or 
who is of notoriously bad livelihood’ ’ were substituted by a 
clause corresponding to clause (c) of this section. 

Difference between flue Codes of 1882 a/nd 1898. 

There is no difference between the corresponding sections of the two 
Codes except that the present sub-S. 2 is new. 

2. Scope of the Section. — This section deals with matters which are 
not offences but in which an officer in charge of a police station may arrest 
without warrant. Thus the fact that a person is a habitual offender is by * 
itself not an offence, but he may be arrested under this section and dealt with 
under the security sections. 1 This section is, however, independent of Chap- 
ter VIII of the Code (Security sections) although proceedings under Chap- 
ter VIII may follow such arrest as a natural sequence. 2 

It is only a person falling within any of the three clauses (a) y ( b ) or (c) 
of the section that can be arrested under this section. A person, for example, 
who is suspected of earning his livelihood by unlawful gaming, is not one of 
such persons and cannot be arrested under this section. 3 The powers with 
which officers in charge of police stations have been armed under the Code 
for the purpose of restraining bad characters are exceptional powers and 
should never be put in force without the greatest deliberation. This section is 
intended for suppression of habitual bad characters whom an officer in charge 
of a police station suddenly finds within his circle, or about whom he has good 
cause to fear that they will commit serious harm before there is time to apply 
to the nearest Magistrate empowered to deal with the case under S. 112. 4 


Section 55 — Note 2. 

<1) (1917) 18 Cri. L. Jour. 709 (709): 1918 

Mad. 514: 40 Mad. 1028, In re 
Ratna Mudali. 

(1926) 1926 Sind 190 (191): 20 S. L. R. 

85, Hardayal Singh v. Emperor (The 
mere fact that there is an intention 
to act under Ch . 8 by the Police 
does not grant to the accused per- 
sons immunity ■ from preliminary 
ArT68t) 

(2) (1918) 14 Cri. L. Jour. 618 (618): 35 All. 

407, Nepal v. King-Emperor. 


(1930) 1930 Pat. 103 (104), Ram Nandan 
Singh v. Emperor. 

[See (1916) 17 Cri. L. Jour. 819 (320): 
1917 Low. B. 140: 8 L. B. R. 
378, Emperor v. Nga Po Aung. 
(1921) 1921 All. 278 (280) : 43 All. 186, 
Raghu v. Emperor. 

(1926) 1926 All. 759 (760), NVial ▼. Em- 
peror.] 

(3) (1906) 3 Cri. L.Jour. 20 (21): 8 Low. 

Bur. Rul. 94, Emperor y.Khyato dun. 

(4) (1891-1898) 14 All. 45 (46), In the matter 

of the petition of Daulat Singh. 
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3. “In like manner ’ The words “in like manner'’ refers to S. 54 S. 55, 

which a Police officer has power to arrest without an order from a Magistrate Notes 

and without a warrant. 1 3 — 9. 

4. Who can make an arrest under this section.— It is only an officer in 

charge of a police station that' can make an arrest under this section. If he 
wishes to depute any other police officer to do it, he should proceed und,er S. 56, ' 

infra. 


5. Habitual robbers etc.,*— Clause (c).— This clause refers to reputed 
luibitual offenders. An arrest on mere suspicion that a person is concerned in 
several offences is not justified. 1 Where a person was acquitted on a charge 
of dacoity, but was immediately arrested by the police purporting to be under 
this section but without anything to show that he was a habitual offender, and 
was kept in custody for 12 days, it was held that the procedure was altogether 
illegal and entirely without jurisdiction. 2 


6. Arrest of persons outside the limits of the police-station. — An arrest 
of a person under this section means the arrest of a person voluntarily witliin 
the limits of a police station. It is illegal for an officer in charge of a police 
station to arrest under S. 55 out of the limits of his station. 1 


7. Procedure on arrest. — See S. 61 infra. When the police act under 
this section they are bound to give the person arrested the option of bail, and 
that bail should be, as the Code requires, not excessive but in accordance with 
the position in life occupied by the person arrested. 1 


8. Sub-S. 2— The Code does not apply to the Police of Calcutta unless 
expressly made applicable to them (See S. 1). This section is one of those 
that are made expressly applicable to the police of Calcutta and therefore an 
arrest by an Inspector of Police in Calcutta of a person who has no ostensible 
means of subsistence or is unable to give a satisfactory account of himself, is 

quite legal. 1 

9. Escape from lawful custody.- — It was held in the undermentioned 
cases 1 that an obstruction to, or escape from, lawful custody under an arrest 
under this section is not punishable under Ss. 224 or 225 of the Penal Code in- 
asmuch as the person arrested is not charged with any offence. The Penal 
Code was however, subsequently amended by the introduction of a new section 
p?., 225-B _a nd now, an escape from any lawful custody is punishable under 

that section. / 


(1) (1918) 14 Cri.^L. Jour. 618 (618): 85 

AH. 407, Nepal ▼. King-Emperor. 

<1) (IBM) IBM mSTsM Mrf. 


ippaetoami 
160 (161) 


Maiku v . Bmperor. 

[See also (1888) 1888 AD. W. N. 228 
(228), Bmpreee ▼. Uto Khan.] 

<1) (1888) 1888AD*°W. N. 228 (228), Bmpreee 

t. Amtrkhan. 


Note 7. 

(1) (1892) 14 All. 46 (47), In the matter of 

the petition of Daulat Singh. 

Koto 8. 

(1) (1904) 1 Cri. It. Jour. 535 (537): 81 Cal. 

567, Emperor v. Madho Dhobi. 

Koto 9. 

(1) (1882) 8 Cal. 881 (331), The Empreae r. 

Shaeii Chun Napit. 

(1885) 7 AD. 67 (70, 71), QutenrEmpreee 
v. Khandiah. 
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S. 56. 


* (U When any officer in charge of a police-station or 

Procedure when police an V police-officer making an investigation 

t o^arre s t ^ith out "warrant e Under Cha P tcr XIV requires any officer 

subordinate to him to arrest without a 

warrant (otherwise than in his presence) any person who may 
lawfully be arrested without a warrant, he shall deliver to the 
officer required to make the arrest an order in writing specify- 
ing the person to be arrested and the offence or other cause for 
which the arrest is to be made. 

The officer so required shall , before making the arrest , 
notify to the person to be arrested the substance of the order 
and, if so required by such person, shall show him the order. 

(2) This section applies also to the police in the town of 
Calcutta. 


SYNOPSIS . 


LEGISLATIVE CHANGES 

SCOPE OF THE SECTION 

“ANY OFFICER SUBORDINATE TO HIM” 

“ORDER IN WRITING” 

“OTHER CAUSE” ‘‘ 

NOTIFYING SUBSTANCE OF ORDER TO PERSON ARRESTED 


Note No. 
1 
2 

3 

4 

5 

6 


*(CODE OF 1882— S. 56.) 

56. When anv officer in charge of a police station requires any officer subordinate to 

him to arrest without a warrant (otherwise than in his pre- 
Procedure when Police sence) any person who may lawfully be arrested without a 
officer deputes subordinate warrant, he shall deliver to the officer required to make the 
to arrest without war- arrest an order in writing, specifying the person to be arrest- 
ran k ed and the offence for which the arrest is to be made. 


(CODE OF 1872— S. 102, Para. 1.) 

102. When any officer in charge of a police-station requires any officer, subordinate- 

to him to arrest without a warrant (otherwise than in his 
Procedure when police presence) any person who may lawfully be arrested by such 
officer deputes subordinate officer without a warrant, he shall deliver to the police 
to arrest without war- officer required to make the arrest an order in writing, apeci- 

ran ^* fying the person to be arrested, and the offence for which 

the arrest is to be* made. 


(CODE OF 1861— S. 140.) 

140. When any officer in charge of a police-station requires any officer, subordinate 
. • • him, to make without a warrant an arrest which may law- 

Procedure when a police fully be made by such officer without a warrant, lie shall 
officer deputes another. deliver to the police officer required to make such arrest, an 

. . order in writing, specifying the person to be arrested, and 

the offence for which the arrest is to be made. 
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Other Topics . 

Order in cases of cognisable offences if Warrant issued by Magistrate. See Note 4, 
necessary. See Note 2, Pt. 1. Pt. 1. 

£, lf . Legislative Changes. — 

(1) There was no material difference between S. 140 of the Code of 
1861 and S. 102 of the Code of 1872. The latter section was 
re-enacted without any alteration in the Code of 1882. 

f" '■(2) SubS. (2) of the present section is new. 

(3) The words “or any police officer making an investigation under 
Chap. XIV and the words “the officer so required shall .... 
show him the order” have been added by the amending Act 


of 1923. 


2. Scope of the section.— The fact that an order in writing is given 
under this section to a police constable to make an arrest, does not deprive him 
of his statutory powers of arrest conferred on him independently of this 
section. Thus a constable to whom an order is given in writing under this 
section may arrest an offender under S. 54, ante and such arrest will not be 
bad by reason of the provisions of this section not being followed. 1 The fact 
that a Magistrate, has issued a warrant for the arrest of a person under S. 114, 
infra, is no bar to an order for his arrest under this section. 2 

3 “Any officer subordinate to him’’.— As a general rule, the Code 
confers no power on a police officer to send persons other than police officers 
to make an arrest which he himself can lawfully make. 1 This section is how- 


ever an exception to this general rule. 

The expression “officer subordinate” is not limited to a police officer 
as in S 54 and Ss 57 to 61 of the Code. An arrest by a Chowkidarm pur- 
IZ! J In orTr'lSn .n oflfcor in charge of . Poli.e-atation » <*«*" 


legal. 2 , 

4 “Order in writing“.-The mere endorsement of a c °" sta ° le * 

on a warrant of jn- J^l 

s £ » r - 

to make the arrest is not necessary for the validity 

this section. e ’ ’ The words “other cause” refer to the causes 

5. Other cause . rson may be arrested without warrant, 

specified in S. 55, ante, for whic omm L ioncr > s Court of Sind that the order for 

It has been held bytheJud'cia fy within which category as given 

arrest given to a subordinate office ! Allahabad High Court has held 

in S. 55 the supposed offender falls. Hut tne A na * 

^ « A A Jk t i _ % \ 

iris 

t. Dalip. 

(1) ( 1900 ) |»„ erl B v. 0) ritt St 


(2) (1806) 3 Cri. L. Jour. 201 (202) (Cal.), 
{i) { Bahubal Sircar ▼. The Emperor. 

Note 4. _ _ p 

fll (1886) 18 All. 246 (248, 249), QueenEm- 

pree i ▼. Daleep. . 

(2) (1934) 1984 All. 879 (880), Ra,meehv^ar r. 

Emperor. 

Note 5. ■* _ T w 

(1) (1926) 1926 Sind 190 (191): 20 S. L. a. 
' ' 86, Hardayal r. Emperor. , 


S. 56, 
Notes 
1 — 5. 
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S. 56, 
Notes 
5—6. 


S. 57. 


that the mere specification of S. 55, will be enough. 2 

6. Notifying* substance of order to person arrested. — Under the 

section as it stood before the year 1923, it was held in the undermentioned 
cases 1 that S. 80 of the Code did not apply to arrests made under this section 
and that the substance of the order for arrest need not be notified to the 
person to he arrested nor the order shown to him. The introduction of the 
words “the officer so required shall, before making the arrest, notify to the 
person, etc.,'’ by the Amending Act of 1923 has now negatived this view. 2 
The person ordered to arrest, is not bound on his own initiative to show to the 
person to be arrested, the order given to him. He should do so only if so 
required by the person to be arrested. 3 


57.* (1) When any person, who in the presence of a 

police-officer has committed or has been 
re^dence 1 10 glve name and accused’ of committing a non-cognizable 

offence, refuses, on demand of such officer, 
to give his name and residence or gives a name or residence 
which such officer has reason to believe to be false, he may be 
arrested by such officer in order that his name or residence may 
be ascertained. 


(2) When the true name and residence of such person 
have been ascertained, he shall be released on his executing a 
bond, with or without sureties, to appear before a Magistrate if 
so required : 

Provided that, if such person is not resident in British 

India, the bond shall be secured by a surety or sureties resident 
in British India. 


(o) Should the true name and residence of such person 
not be ascertained within twenty-four hours from the time of 
arrest or should he fail to execute the bond, or, if so required, 


•(CODE OF 1882— S. 57.) 

57. When any person in the presence of a police officer commits or is accused of 

committing a non-cognizable offence, and refuses on demand 
Refusal to give name of a Police-officer to give his name and residence, or gives a 
and residence. name or residence which such officer has reason to believe to 

f a ^ se > he may be arrested by such officer in order that his 
name or residence may be ascertained; and he shall, within twenty-four hours from the 

arrest, be forwarded to the nearest Magistrate, unless, before the expiration of that time, 
his true name and residence are ascertained, in which case he shall be released on his execut- 
ing a bond for his appearance before a Magistrate if so required. 


(2) (1084) 1934 AM. 879 (880), JRameshwar v. 

Emperor . 

Note 6. 

(1) (1900) 27 Cal. 320 (323), Queen-Empress 


v. Basant Lai. 

(2) [See (1926) 1926 Pat. 424 (425): 5 Pat 

533, Kishnumandar v. Emperor. 

(3) (1925) 1925 Oudh 544 (544), l7mroo ▼ 

Emperor. 
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to furnish sufficient sureties, he shall forthwith be forwarded to 
the nearest Magistrate having jurisdiction. 


SYNOPSIS. 

•Note No. 

SCOPE OF SECTION . . . . . . l 

RELEASE ON BAIL OF PERSON ARRESTED . . . . 2 

DUTY OF THE POLICE . . . . . . . . 3 


1. Scope of section. — In the case of noncognisable offences, the 
power: of the police to arrest without warrant arises only under the conditions 
specified in this section, i.e. f when the offender refuses to give his name and 
address or gives a name and address which the police officer has reason to be- 
lieve is false. 1 


2. Release on bail of person arrested. — Where the true name and 
residence of the person arrested is ascertained he must be released on bail if 
he executes the necessary bond. 1 

3. Duty of the Police. — Where a police constable found a person 
causing disturbance on a public road and demanded his name and address, 
which was not given, w'hereupon he used abusive language to the person and 
arrested him, it was held that the arrest was justified but that the use of abusive 
language amounted to an offence under S. 504, of the Penal Code. 1 


(CODE OF 1872— S. 93.) 

93. Any person known to have committed, or suspected of having committed, an 

offence for which a police officer is not authorized to arrest 
Person charged refus- without a warrant and who refuses on demand of a police 
ing to give his name and officer to give his name and residence, 

residence. or gives a name or residence which there is reason to 

believe to be false, 

may be detained by such police officer for the purpose of ascertaining the name or 
residence of such person; and shaU, within twenty-four hours, be forwarded to the Mag.s- 
trate having jurisdiction, unless before that time his true name and residence are ascei tamed, 
in which case such person shall be forthwith released. 


(CODE OF 1861— S. 108.) 

1/08 Anv Derson who is known or suspected to have committed an offence for which 
y P a police officer is not authorized to arrest without a warrant, 

and who shall refuse on demand of a police officer to give his 
name and residence, or shall give a name or residence which 
there is reason to believe to be false, may be detained by 
such police officer for the purpose of ascertaining the name 

or residence of such person and with a view to future proceedings. 


Person charged with an 
offence refusing to give 
his name and residence. 


(1) (1928) 1928^d?d 57 52 *(629) : 4 ® Mm ?p ®° 0 n 

Oopal Naidu r. 

{mown to conataMe— Arreet lne&al 

If there is apprel^on (rf dangar to 
person or property, arreet la not 

(1872) S^BomVH. C. B. 84* (8*4). 


v. 


Narayan Oanparom. 


Vote 2. 

(1) (1919) 1919 An. 180 (161;: 41 All. 488. 

Haiku ▼. Emperor. 

Note 3. 

(1) (1908) 5 Bom. L. B. 597 (598), Emporor 

t. Qoolab Raoul. 


S. 57, 
Notes 
1—3. 
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S. 58, 
Notes 
1 - 2 . 



'U 


Pursuit of offenders into 
other jurisdictions. 


British India. 


V police-officer may, for the purpose of arresting 

without warrant any person whom he is 
authorized to arrest under this Chapter, 
pursue such person into any place in 


SYNOPSIS. 


PURSUIT OF PERSONS OUTSIDE BRITISH INDIA 
BRITISH INDIA 


Note No. 
.. 1 

2 

1. Pursuit of persons outside British India.— This section authorises 

the pursuit of an offender into any place in British India. 1 It does not authorise 
fhe pursuit into foreign territory for purposes or arrest. Where an 
offender, in respect of an offence committed in British India was arrested on 
territory belonging to the Nizam’s dominions it was held by the Privy Council 
that the arrest was illegal and without jurisdiction. 2 Similarly it has been 
held by the High Court of Lahore that the arrest of a person in Gwalior State 
mi an offence committed in British India is illegal. 3 But where full and 
exclusive power and jurisdiction of every kind over Railway lines and over all 
persons within those lines had been ceded by the Patiala State to the British 
Government and the accused, a subject of the Patiala State was arrested in a 
Railway carnage within those limits, it was held that the arrest was lawful. 14 

2 . “ British India ’ ’.—See S . 1 . 


*(CODE OF 1882 — S. 58.) 

58. A police officer may, for the purpose of arresting without warrant any person 

nJw — ,.°f enders wh ° m he 18 authorized to arrest under this chapter, pursue 
into other jurisdictions. such person into any place in British India. 


(CODE OF 1872— S. 103.) 

103. For the purpose of arresting any person accused of a cognizable offence, a 

police officer may pursue any such person into the limits of 
the local jurisdiction of another police officer, whether sub- 
ordinate to the same Magistrate as himself, or to the Magis- 

tiate of any oilier District, and whether such place be in the 
same Province or not. 


Police may pursue of- 
fenders into other juris- 
dictions. 


(CODE OF 1861— S. 141.) 

141. It shall be lawful for a police officer to pursue, with a view to arrest, any 

person accused of any of the offences specified in Column 3 
of the Schedule annexed to this Act, as offences for which 
police officers may arrest without a warrant, into the limits of 
another police officer, whether subordinate to the same Magis- 
, , , , trate as himself, or to the Magistrate of any other District, 

and whether such place be under the same Local Government or not. Y .. ... . 

r ji . • • - - • r - . * . f , 


Police may pursue of- 
fenders into other juris- 
dictions. 


Section 68 — Note 1. 

(1) (1922) 1922 Mad. 215 (216): 45 Mad. 14 

In re Eochunni Elaya Nauar. ’ 
<2) (1898) 25 Cal. 20 (80, 31) : 24 Ind. App 

137: 1897 Pun. Re. 6 (P.C.), jfc 
hammad Yusuf Uddin v. The Queen- 


• f . • | m * . 

Empress (Reversing 1896 Pun. Re. 
No. 1). 

(3) (1920) 1920 Lah. 235 (236): 1 Lah. 406. 

,.v Radha Kishari v. Emperor. 

(4) (1919) 1919 Lah. 459 (464): 1918 Pun 

Re. 81, Bui-want Sitxgh v. Emperor. 
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3. Arrest in British India by police of Native State. — See notes under 
S. 54 and the undermentioned ease . 1 

*. (1) Any private person may arrest any person who, 
A _ _ A in his view, commits a non-bailable and 

Arrest by private per- . . 7 

sons, and procedure on such cognizable offence or any proclaimed 

arxest 

offender, and without unnecessary delay, 
shall make over any person so arrested to a police-officer, or, in 
the absence of a police-officer, take such person or cause Mm to 
be taken in custody to the nearest police-station. 

(2) If there is reason to believe that such person comes 
under the provisions of section 54, a police-officer shall re-arrest 

him. 

(3) If there is reason to believe that he has committed a 
non-cognizable offence, and he refuses on the demand of a police- 
officer to give his name and residence, or gives a name or 
residence which such officer has reason to believe to be false, he 
shall be dealt with under the provisions of section 57. If there 
is no sufficient reason to believe that he has committed any 
offence, he' shall be at once released. 


♦(CODE OF 1882 — S. 69.) 

59. Any private person may arrest any person who, in his view, commits a non-bail- 
ArreBt by private per- able and cognizable offence, or who has been proclaimed as an 
sons. offender 

and shall, without unnecessary delay, mako over any 

Procedure on such ar- person so arrested to a police-officer ; or, in the absence of a 
rest. police officer, take such person to the nearest police station. 

If there is reason to believe that such person comes under the provisions of 8. 54, a 
police officer shall re-arrest him. 

' Of. there is reason to believe that he has committed a non-cognizable offence, and he 
refuses on demand of a police-officer to give his name and residence, or gives a name 
or residence whicb.feuch officer has reason to believe to be false, he shall bo dealt wit d 
the provisions of S. 54*. If there is no reason to believe that he has committed any offence, 

he shall be at once discharged. 


(CODE OP 1872 — 8s. 106 & 107.) 

Of Arrest by private persons. 

-nr -5 vntfi tier- 105. Any private person may arrest any person who, 

l 0Mi ^ ^ in his view, commits a non-bailable and cognizable offence. 


<1) (1907) 5 Crl. Jour. 277 * 277 * : 29 

Or. P. 0.— 33 


AH. 377, 
power). 


Emperor v. Debi (Ho 


S. 58, 
Note 3. 

S. 59. 


_ . n 


S. 59, 
Notes 

1 — 2 . 
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SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
"IN ms VIEW” 

PRIVATE PERSON 
“MAY ARREST” 

HOW TO MAKE AN ARREST UNDER THIS SECTION 
“TAKE SUCH PERSON OR CAUSE HIM TO BE TAKEN IN 
CUSTODY” 

"POLICE OFFICER” 

ESCAPE FROM CUSTODY 

1 . Legislative Changes. — 

(1) There was no provision corresponding to this in the Code of 1861. 

(2) The difference between Ss. 105 and 107 of the Code of 1872 and 

S. 59 of the Code of 1882 was merely verbal. 

(3) There was no material difference between tho corresponding 

section of 1882 and this section as it stood before the amend- 
ment of 1923. 

(4) The words "cause him to be taken in custody” in sub-S. (1) were 

newly added by the amending Act of 1923. 

2. Scope of the section. — Sections 54 to 58, ante - deal with the 
powers of a police officer to arrest without warrant. The powers of a private 
individual to arrest arc necessarily much more limited and are dealt with by 
this section. 1 A private individual may arrest a person only 1- * when 

(.1) he is a proclaimed offender or 

(2) he, in his view, commits a non-bailable and cognizable offence. 2 

After the arrest is effected the arrestor, should, without unnecessary 
delay make over the arrested person to a police-officer, orj if such officer is absent, 
take or send such person in custody to the nearest police station. 


107. A private person making an arrest under this chapter shall forthwith make over 

the person arrested to a police officer; and, in the absence of 
How to proceed with a police officer, shall take such person to the nearest police 
person arrested. station. The police shall deal with such person according 

. to the provisions of Ss. 92 or 93, as the case may be, and 

shall not arrest or detain him unless he appears to be liable to arrest or detention under 
the section applicable. 


(CODE OF 1861— Nil.) 


- - Section 69 — Note 2. 

(1) (1925) 1925 Cal. 884 (885): 52 Cal. 615, 

Goivri Pro8ad Dev v. Chartered Bank 
of India, Australia and China. 
w (1-a) (1934) 1984 Cal. 610 (615): 61 Cal. 991, 

Emperor v. Bhagirath Mahato (In 


absonce of circumstances bringing case 
under section, arrest is illegal). 

(2) See Note 8 , infra. 

[See also (1924) 1924 AD. 645 (652) 

Kishen Lai ▼. Emperor .] 


<£> QO -3 
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As to whether a private person in India can arrest a person who 
threatens to commit an offence, as can be done under the Common Law of 
England, see the undermentioned case. 3 

I 3. “In his view”. — As has been seen in S. 54, ante a police officer 
may arrest a person without warrant if there is reasonable suspicion of his 
having been concerned in a cognizable offence. But a private person cannot 
arrest on mere suspicion of information. 1 The offence must be committed in 
Ms viev). The words “in his view” mean “in presence of” or “within sight 
of” and not “in his opinion”. 2 An arrest made by a private person where 
the offender has not committed any offence in the sight of the arrestor is not 
a lawful arrest. 3 Thus where A whose bullock had been stolen in his absence 
traced it to the house of B and then and there arrested him it was held that B 
not having committed any offence in the view of A , the arrest was illegal. 4 
Similarly where, on hearing a cry from J that 2? had committed a cognizable 
offence, X, a private individual came up and arrested R, it was held that the 
arrest was not lawful. 5 On the other hand where A was beating C with a 
cane and thereupon D an onlooker arrested A it was held that the arrest was 

justified. 0 

The words “in his view” should not be given too strained a construction. 
Where A went to his cocoanut tope and, seeing a man standing on the 
ground with a pot of toddy in his hands and two of his confederates climbing 
the trees^ arrested the man on the spot, it was held that the latter should be 
deemed to be committing theft “in the view” of his arrestor. The toddy 
should be regarded as being in the process of being removed from the tope. 7 

4. Private person. — A Chowkidar is not a police-officer but is only 
a “private person” and cannot arrest any person on mere suspicion. 1 The 
private person making an arrest under this section and the person with whom 
the arrested person is sent in custody to the police station are not “public 
servants” within the meaning of S. 21 of the Penal Code. 2 

5. “May arrest”. — The words “may arrest” do not necessarily 
mean that the private person in whose presence a non-bailable and cognizable 
offence is committed should himself physically arrest the offender. He may 
came such offender to be arrested by another person,. 1 


. / 


(8) (1923) 1923 Mad. 523 (526): 46 Mad. -605 

(F. B.), Qopal Naidti v. Emperor 

(Discussing 1921 Mad. 458). 


(1) 

( 2 ) 




( 8 ) 




(1907) 6 Cri. L? Jour. 10 (12): 29 All. 

575. Parridhan v. Emperor. 

(1926) 1926 Pat. 53 (53), QoJcul Tatwa v. 

(1933) 1933*Pat. 508 (511), Abdul Azie j. 
Emperor (Offender seen in act of 
— Arrest by private person not legal) . 
(1881) 8 All. 60 (61). Empress v. KaUu 
(1900) 27 Cal. 866 (867), Ealai v. Kaiu 

Ohowfcidar. , AOO T t 

(1922) 64 Ind. Cas. 871 (372): 1922 Lah. 

78, Atawal v. Emperor. 

[See also (1907) 5 Crl. L. Jour. 

(278) : 29 AH. 877, Emperor r. Eebi. 
(1982) 1982 Lah. 268 (264), Eeear ▼. Em- 
peror.l 


(4) (1901) 23 All. 266 (267, 269), Emperor v. 

Jhori. 

(5) (1008) 7 Cri. L. Jour. 188 (190): 35 Cal. 

361, Dalai Dey v. Emperor. 

(1922) 1922 Lah. 73 (74), Alwal v. Emperor. 

(6) (1920) 1920 Pat. 502 (504): 5 Pat. L. J. 

129. Raghunath Das v. Emperor. 

(7) (1924) 1924 Mad. 384 (385), Arwmuga 

Goundan v. Emperor. 

Note 4. 

(1) (1916) 17 Cri. L. Jour. 529 (530): 1916 

All. 253, Ja/ar v. Emperor. 

(2) (1917) 18 Crl. L. Jour. 351 (352): 1917 

U. B. 8: 2 Upp. Bur. Rul. 122, 
King-Emperor v. Nga Paw E. 

Note 6. 

(1) (1925) 1925 Cal. 884 (885): 52 Cal. 615, 

Gauri Pros ad Dey v. Chartered Bank 
of India, Auetratia and China. 


S. 59, 
Notes 
2—5. 
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Arrest by private person. 


S. 59, 
Notes 
6—9. 


6. How to make an arrest under this section.— The arrest under 

this section must, be carried out in the manner provided by S. 46, ante which 
is a general provision applying to all arrests under the Code. 1 The arresting 
person can use all necessary means to effect the arrest, including the wounding 
of the person a nested for the purpose of effecting the arrest. 2 But there is 
no light' to cause the death of the person sought to he arrested unless he was 
committing an offence punishable with death or with transportation for life. 8 


7. “Take such person or cause him to be taken in custody”. The 

section as it stood before the Amendment thereof in J923 contained only the 
voids lake such person”. It was, however, held that the words would also 
enable the arrested person being sent in custody to the police station and that 
it was not necessary that the person arresting should himself take the arrested 
person to the station. 1 The words “or cause to be taken in custody” were 
added by the amending Act of 1923 thereby giving effect to the said decisions. 


A private person arresting another person under this section is bound 
to take him mthout unnecessary delay to a police-officer or in his absence to 
the nearest police-station. Where therefore, instead of doing so, he 
keeps the person arrested unnecessarily in his own custody without making 
any effort to hand him over to the police, he will be guilty of an offence under 
S. 342 of the Penal Code. 2 


8. “Police-Officer”. — £e\e S. 54, ante. 

A Chowkidar is not a police officer and is not entitled to receive a person 
arrested under this section. 1 A Chowkidar under the Chota Nagpur Rural 
Police Act- 1914 (B.O. Act I of 1914) is however a police-officer and can receive 
a person arrested under this section and detain him in custody. 2 

9. Escape from custody. — Where the arrest purported to be effected 
under this section is not lawful, as where the offence is not committed in the 
presence of the arresting person an escape or rescue from the custody is no 
offence. 1 Where the arrest is however lawful 1 an escape will be punishable 
under S. 224 of the Penal Code. 2 A rescue from lawful custody would be 
punishable under S. 225 of the Penal Code. 8 


Note 8. 

(!) (1904) 1 Cri. L. Jour. 285 (287), Emperor 

v. Kola Mepa Bhaga (Kathiawar). 

(2) (1898-1900) Low. Bur. Rul. 136 (138), 

Empress v. Nga Taung. 

(1935) 1935 Pesh. 83 (83, 84), Said Mah- 
mud v. Emperor. 

(3) (1902) 1902 Pun. Re. No. 29, p. 79, Bag 

Alias Bagi v. Emperor. 

Note 7. 

(1) (1907) 6 Cri. L. Jour. 10 (11, 12): 29 

All. 579, Parridhan v. Emperor. 
(1901) 23 All. 266 (268), Emperor v. Johri 
(Obiter) . 

(1888) 11 Mad. 480 (482), Empress v. Pa- 
tadu. 

(2) (1926) 27 Cri. L. Jour. 1378 (1381) (Pat.), 

Anant Prasad Pay v. Emperor. 
(1870) 1 Weir 338 (838). 

Note 8. 

(1) (1918) 14 Cri. L. Jour. 494 (496): 41 


Cal. 17, Puma chandra Kunda ▼. 
Hachanali Chowkidar. 

(1900) 27 Cal. 366 (367), Kali y. Kalu 
Chowkidar. 

(1881) 3 All. 60 (61), Empress v. KaUu. 
(1916) 17 Cri. L. Jour. 164 (165): 1916 
Cal. 247, Diraj eedat v. Emperor. 
(1914) 1914 Cal. 272 (273): 41 Cal. 17, 
Puma Chandra v. Emperor . 

(2) (1932) 1932 Pat. 214 (215), Chotu Hajjam 

v. Emperor. 

Note 9. 

(1) (1897) 1 Cal. W. N. xeyiii (98), Durga Das 

v. Empress. 

(1882) 5 Mad. 22 (23), Queen y.' Bojjigu. 

(2) (1888) 11 Mad. 441 (442), Empress Y. 

. Kutti. 

(1894) 17 Mad. 103 (104), Empress v. 
Eakria. 

(3) (1883) 1883 All. W. N. 214 (214), Empress 

▼ . Murlai Singh. 

(1885) 1 Weir 209 (209). M 
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< 30 .* A police-officer making an arrest without warrant 

shall, without unnecessary delay and 

Persons arrested to be , . , . , , . . , , • -* 

taken before Magistrate or subject to the provisions herein contained 
station. 0 charge of pollce ' as to bail, take or send the person arrested 

before a Magistrate having jurisdiction in 
the case, or before the officer in charge of a police-station. 

SYNOPSIS . 

mmrni ' * 1 ■ Note No. 

SCOPE AND OBJECT OF THE SECTION . . 1 

FAILURE TO TAKE OR SEND ARRESTED PERSON BEFORE 
' MAGISTRATE OR OFFICER IN CHARGE OF A POLICE 
STATION .. .. .. 2 

SUFFERING ESCAPE FROM CUSTODY . . . . 3 


h 


Other Topics. 


Detention without arrest. See Note 1, Pt. 2. Report to the Magistrate. See Note 2, Pt. 2. 

1. Scope and object of the section. — A person arrested without 
warrant should be taken or sent without unnecessary delay before a Magis- 
trate having jurisdiction in the case or before the officer in charge of a police- 
station. Section 61 provides that the person arrested should not be detained 
in police custody for more than 24 hours in the absence of a special order of 
a Magistrate under S . 167 . The precautions laid down in these sections seem 
to be designed to secure that within not more than 24 hours some Magistrate 
shall have seisin of what is going on and some knowledge of the nature of the 
charges against the accused, however incomplete the information may be . 1 

♦(CODE OF 1882— S. 60.) 

60. A police-officer making an arrest without warrant 
shall, without unnecessary delay and subject to the provisions 
herein contained as to bail, take or send the person arrested 
before a Magistrate having jurisdiction in the case, or be- 
fore the officer in charge of a police-station. 


Person arrested to be 
taken before Magistrate 
or officer in charge of 
police station. 


(CODE OF 1872— S. 101.) 

Person arrested to be 101. A police-officer making an arrest under this chap- 

taken before Magistrate ter shall, without unnecessary delay, take; or send the person 
Or Officer in charge of arrested before the Magistrate having jurisdiction in the east, 
police-station. or before the officer in charge of a police-station. 


CK 


a M 



arrested to be 
takton : immediately before 
proper authority. 

Section 60— Vote 1* _ , . 

Cl) (1024) 1024 Cal. 808 (805), Dwarakadas 


(CODE OF 1861— S. 109.) 

109. A police-officer having made an arrest under this 
Chapter, shall take or send the person arrested without un- 
necessary delay before the Magistrate who has jurisdiction 
in the case, or before the officer in charge of a police* tation. 


t . Ambakd Oanpatranu 


S. 60, 
Note 1. 



S. 60, 
Notes 

1—3. 


8 . 61. 
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Person arrested to be taken before Magistrate. 


A police-officer cannot detain any person in custody without arresting 
nun Any such detention will amount to a wrongful confinement within S. 340 
of the Penal Code. 1 ” The practice of keeping, to all intents and purposes, a 
person in custody, but not producing him before a Magistrate under the 
colourable pretension that no actual arrest has been made, is a defiance of all 
provisions of law for the protection of the liberty of the subject and should 
lot be tolerated.- Compare S. 81, infra as to arrests under a warrant. 

2 . Failure to take or send arrested person before Magistrate or officer 

in charge of a police station.— It is the duty of a police-officer making an 

arrest without warrant to take or send the arrested person without unneces- 

sary delay before a Magistrate or before an officer in charge of a police-station. 

A violation of this duty will be an offence punishable under S. 29 of the 
Police Act 1861. 1 

Where a police-officer arrested a person without a warrant for a cogniz- 
aole offence and being unable to take or send him to the Magistrate sent a 
report on winch the Magistrate issued a warrant, it was held that the accused 
was legally brought before the Magistrate. 2 

n 3 ‘ Suff e r ing escape from custody.— Where a police-officer negli- 

genuy suffers a person in his custody to escape he will be guilty of an offence 
under S. 223 of the Penal Code. 1 

® 1 * No police-officer shall detain in custody a person 
persons arrested not to arr ested without warrant for a longer 

twent e y ta f ou e Aou“ ore than P eriod than all the circumstances of 

the case is reasonable, and such period shall 
not, in the absence of a special order of a Magistrate under 
section 167, exceed twenty-four hours exclusive of the time 

necessary for the journey from the place of arrest to the Magis- 
trate's Court. 


*(CODE OF 1882— S. 61.) 

61 . No police-officer shall detain in custody a person arrested without warrant for 

a onger period than under all the circumstances of the case 
is reasonable and such period shall not, in the? absence of a 
special order of a Magistrate under S. 167, exceed twenty- 
our hours, exclusive of the time necessary for the journey 
from the place of arrest to the Magistrate ’s Court. 


Person arrested not to 
be detained more than 24 
hours. 



(la) (1902) 4 Bom. L. R. 79, Emperor v. 

Shamlal J a tram. 

(2) (1885) 1885 All. W. N. 59 (59) (F. B ^ 

Empress v. Madar. 

(1924) 1924 Rang 178 (176): 1 Rang. 
609, Maung Lay v. Emperor. 

Note 2. • • 

(1) ISee (1865) 1 Weir 837 (837) (Case und,r 


S. 44 of the Madras District Police 
Act, 1859). 

(2) (1868-69) 5 Bom. H. C. R. 99 (99) (Cr.>, 

Reg. v. Mahipya. 

, Note 3 - 

(1) (1884) 6 All. 129 (133), Empress v. Ashr 

rai Ali . 
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SYNOPSIS. s 61 

SCOPE OP SECTION . . . . . . i Note 1 

“DETAIN IN CUSTODY”— MEANING OP .. .. 2 

SPECIAL ORDER OP MAGISTRATE UNDER SECTION 167 . . 3 

PLACE OF DETENTION DURING THE 24 HOURS . . 4 

PERIOD OP 24 HOURS, COMPUTATION OP . . . . 5 

“EXCLUSIVE OF THE TIME NECESSARY FOR THE 

JOURNEY” .. .. .. 6 


Other Topics. 

Custody should be continuous. See Note 1, Pt. 2. 

Pt. 4. Guilty knowledge in case of unlawful deten- 

Custody subsequent unlawful. See Note 1, tion. See Note 1, Pt. 3. 

1. Scope of section. — This section enacts that a person arrested 
without a warrant cannot be detained by the Police-officer arresting him 

(1) for a longer period than under all the circumstances, is reason- 

k . able ; 

(2) in any case for a longer period than 24 hours except under a 

special order of a Magistrate under S. 167. 

A police-officer is not justified in detaining a person for one single hour 
except upon some reasonable ground justified by the circumstances of the case 1 
and under no circumstances can the period of such detention exceed 24 hours 
without a special order of a Magistrate under S. 167. At the expiration of 24 
hours, unless the special order has been obtained the prisoner must, either be 
discharged, or sent on to the Magistrate. Any longer detention is absolutely 
unlawful. 3 The section is imperative and where a police officer is charged with 


(CODE OF 1872 — S. 124, Para. 1.) 

124. No police-officer shall detain an accused person in custody for a longer period 

than, under all the circumstances of the case, is reasonable; 
and such period shaU not, in the absence of the special order 
of a Magistrate, whether having jurisdiction to inquire into 
or try the case or not, exceed 24 hours, exclusive of the time 
necessary for the journey from the place of arrest to the 
Magistrate’s Court. 


Accused not to be de- 
tained by police more than 
24 hours without special 
authority. 


(CODE OF 1861 — S. 162.) 

152 No police-officer shall, without the special order of a Magistrate, detain an accused 

person in custody for longer period than, under all the 
Accused not to be de- - - • ? ’ 


circumstances of the case, is reasonable: such period in no 
case to exceed 24 hours. If the enquiry has not been com- 
pleted within 24 hours, the officer in charge of the police- 
m station shall, nevertheless, forward the accused to the Magis- 

trate with a short despatch stating the offence for which the accused has been arrested, if 
tjiere are grounda for believing that the accusation is weU founded. 


tained by the Police be- 
yond 24 hours without 
•pedal 


Section 81 — Note 1. 

<1) (1866) 6 Both. W. B. 88 (89), Queen ▼. 

Suproeunno Ohctaul (The burden of 
proving snch reasonable ground is on 

the arrestor). __ , 

(1869) 1869 Rat. 22 (22) (Unnecessary de- 


'-’i 


tention even for 24 houn not justi- 
fied) . ^ v ^ 

(2) (1867) 7 Both. W. B. 3 (6) (Cr.>, Queen 

▼ . Tarinse Ohuran Ohuttopadva. 

[See also (1870) 1870 Pun. Bo. No. 86, 
pp. 56 (57), Sewarmm ▼. Grown.] 


S. 61, 
Notes 
1—4. 
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having detained prisoners for more than 24 hours it is not necessary for the 
Crown to prove that lie detained them with a g-uilty knowledge. 3 The section 
has however no application where there has not been a continuous detention 
of 24 hours. 4 The law views with disfavour detention of any person in the 
custody of the Police. 4 6 “ The provisions of this seiction and of S. 167, infra are 
designed to prevent discoveries by means of duress and terror of wrongful 
confinement;’ and to see that an accused person is brought before a Magistrate 
competent to tiy or commit with as little delay as possible. 0 


Tins section does not apply to the Police of Calcutta (see S. 1 ante). 
Put tins does not mean that there is power in the Calcutta Police to detain any 
person for an unlimited period, even if such police-officer is a Justice of the 
Pence. 7 The detention can only be until it is possible for them to produce him 
before a Magistrate subject to all just exceptions. 8 

2. Detain in custody ’ ’—meaning of.— The detaining of a person in 
a pai ticular place or the compelling of him to go in a particular direction by 
force of an exterior will overpowering or suppressing in any way his own 
voluntary action, is an imprisonment on the part of him who exercises that 
exterior will. 1 As to the meaning of the word 4 ‘ custody’ * as used in S. 27 of 
the Evidence Act see the undermentioned cases. 2 A detention through 
the exercise of moral force without the accompaniment of physical force or 
actual conflict, is sufficient to amount to confinement. 3 

3. Special order of Magistrate under S. 167 .— See S. 167 mite. 

, Place of detention during the 24 hours. — There is no express 
piovision in the Code as to the place of confinement during the period of deten- 
tion by the Police-officer. But this will not enable a subordinate officer to con- 
fine the arrested person in any place which he might select. He should, if 
possible, be immediately sent to the police-station and be placed in the custody 
of the officer in charge of the station. 1 

- • f 


(3) (1873) 19 Suth . W. R. 36 (36), Queen v. 

Basu Ramdas. 

(4) (1864) 1 Suth. W. R. 5 (5) (Cr.), Indro- 

becr Thaba. 

(4-a) (1931) 1931 Lah. 476 (478): 12 Lah. 

635, Khairati Ram, in the matter of. 
(1931) 1931 Lah. 480 (480), Emperor v. 
Ranbir Singh (Approver cannot be 
detained in the custody of the Police!. 

(5) (1886) 1886 Rat. 254 (272, 278), Queen- 

Empress v. Ravubai. 

(6) (1924) 1924 Cal. 476 (478): 51 Cal. 502, 

Nagendranath Ohdkravarthy v. Em- 
peror. 

(1688) 11 Mad. 98 (102), Empress v. 
Engadiu. 

[See also (1924) 1924 Cal. 893 (895), 

Dwarakadas Haridas v. Amba Lai 
Oanpatram .] 

(7) (1926) 1926 Cal. 1121 (1132), Muhammad 

Suliman v. Emperor (Overruling 
ruling 1926 Jour. 190: 97 Ind. 

Gas. 945). 

' (1925) 1925 Cal. 587 (596): 52 Cal. 07 

Emperor v. Panch Kart. 


[See also (1925) 1925 Cal. 278 (283): 52 
Cal. 319, Subodh Chandra v. 
~ Emperor .] 

(8) (1926) 1926 Cal. 1121 (1132), Muhammad 

S uliman v . Emperor . 


/ , v , Note 2. • 

(1) (1864-66) 2 Mad. H. C. R. 896 (393), 

Parahkusan Narasayya PantuJu ▼. 
Captain R. A. C. Stuart. 

(2) (1931) 1931 Lah. 278 . (279), JaUa v. 

Emperor. 

(1924) 1924 Rang. 173 (176): 1 Rang. 

609, Maung Lay v. Emperor. 
(1934) 1934 Lah. 150: 15 Lah. 310, Mt. 
v Aishan Bibi v. Emperor. 

(3) (1881) l Weir 341 (841), Aoting Govt. 

Pleader v. Venkatachala Mudali. 
[See also (1885) 1885 All. W. N. 59 
(F-.B. ), Empress v. Madar .] 


/ , x Note 4, 

(1) (1867) 7 Suth. W. R 

v. Queen. 


3 (6), Behari Singh 
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Police to report apprehensions. 



M 5- Period of 24 hours, computation of. — The 24 hours of detention 
under the section are to be counted up to the time when the accused person 
leaves the police station on the way to the Magistrate. 1 

6. “Exclusive of the time necessary for the journey. — The time 
occupied on the journey to the Magistrate is not to be counted in the 24 hours, 
but it is the duty of the Magistrate to see that the time so occupied is reason- 
able with reference to the distance to be traversed and other local 
considerations. 1 


S. 61, 

Notes 

5—6. 



.* Officers in charge of police-stations shall report to the 

District Magistrate, or, if he so directs, to 

Bions ice t0 report apprehen ' the Sub-Divisional Magistrate, the cases of 

all persons arrested without warrant, with- 
in the limits of their respective stations, whether such persons 
have been admitted to bail or otherwise. 


S. 62, 
Note 1. 


1. Scope of the section. — This section provides that where the 
Police have by law the power to make an arrest without a warrant, the Police 


•(CODE OF 1882— S. 62.) 

62. Officers in charge of police stations shall report to the District Magistrate or, if 

he so directs, to the Sub-Divisional Magistrate, the cases of 
*, Police to report appre- all persons arrested without warrant within the limits of 
tensions. their respective stations, whether such persons have been 

admitted to bail or otherwise. 


(CODE OF 1872— S. 132, Para. 1.) 

182 officers in charge of police-stations shall report to the Magistrate of the Dis- 
r i ”, or. trict, or the Magistrate of the Division of a District, the 

Police to report appro- cases’ of all persons apprehended within the limits of their 
hensions respective stations,, or detained under S. 93, whether such 

persons have been admitted to bail or otherwise, under what- 
ever law such persons may have been arrested. 




l 1 


(CODE OF 1861 — S. 160.) 


' V> . „ Wffe 0 £ police stations shall report to the Magistrate of the Dis- 

160. Officers in ch g the of aU persons apprehended within the limits 

Police to report all ap- o£ ^ eir respective stations, whether such persons shaU have 

prehensions. been admitted to bail or otherwise; 






r ii 


,(*S7i ttt 

• • f 1 



Vote 

-/ * 

rr x i am ■n-fl 

B. 


. Hots 0. 

(1) (1869) Bst. 82 (22). 


Or. P. 0.— 84 , 
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Discharge of persons apprehended. 


S. 62, 
Note 1. 


must report such arrest. 1 The object of the section is to enable the District 
Magistrate to prevent illegalities in arrest 'by examining the reports of arrests 
made to him. 2 The term “Police report” under S. 190, infra, will include a 
report also under this section. 3 The provisions of this section do not apply to 
the Police in the Town of Bombay. 4 


S. 63. 
Note 1. 


©3.* No person who has been arrested 
apprehended. ° f persons by a police-officer shall be discharged 

except on his own bond, or on bail, or 
under the special order of a Magistrate. 


1. Scope of the section. — A person arrested by a Police-Officer cannot 
be discharged except — 

(1) on his own bond, 

(2) on bail (Chap. 39) or 

(3) under a special order of a Magistrate. 1 t 

As to the power of the Police to take bonds from the arrested person for 
appearance before themselves, sec Ss. 496 and 497. As to the discharge of 
arrested persons in Bombay see the undermentioned case. 2 


*(CODE OF 1882— S. 63.) 


Discharge of person ap- 
prehended. 


63. No person who has been arrested by a police-officer 
shall be discharged except on his own bond or on. bail, or 
under the special order of a Magistrate. 


Discharge 

prehended. 


of person 


(CODE OF 1872— S. 132, Para. 2.) 

a p_ No person who has been apprehended by a police-officer 

shall be discharged, except on bail, or on his own recogniz- 
ance, or under the special order of a Magistrate. 


Police to report all ap- 
prehensions. 


(CODE OF 1861— S. 160.) 
160. * * 


No person who has been apprehended shall be discharg- 
ed, except on bail, or on his own recognizance, or under the 
special order of a Magistrate. 


Section 62 — Note 1. 

(1) (1902) 26 Bom. 150 (158), Eing-Bmperor 

v. Sada. 

(2) (1886) Rat. 254 (261), Empress v. Revvr 

bat. 

(3) (1910) 11 Cri. L. Jour. 150 (151) • 1910 

Pun. Re. No.. 3, Abdullah v. 

, Emperor. 


(4) (1892) 16 Bom. 661 (665), Queen-Emprest 

v. Mona Puna. 


( 1 ) 

( 2 ) 


Section 63 — Note 1. 

[See (1895) 19 Bom. 717 (724), Raghar 
vendra v. Eashinath Bhat. 

(1892) 16 Bom. 661 (664), Queen-Emprssi 
v. Mona -Puna.' 
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In 


* When any offence is committed in the presence of a 

Magistrate within the local limits of his 
jurisdiction, he may himself arrest or 
order any person to arrest the offender, 
and may thereupon, subject to the provisions herein contained 
as to hail, commit the offender to custody. 


Offence committed 
Magistrate’s presence. 


• ' v * SYNOPSIS. 

X .... * Note No . 

legislative changes .. .. .. 1 

JURISDICTION OF MAGISTRATE TO TRY CASE OF PERSON 

ARRESTED BY HIMSELF . . . . . . 2 

“IN THE PRESENCE OF A MAGISTRATE” . . . . 3 


1. Legislative Changes. — The words “ within the local limits of his 
jurisdiction” and the words “he may himself arrest” did not occur in the 
corresponding sections of the Codes of 1861 and 1872. 

2. Jurisdiction of Magistrate to try case of person arrested by him- 
self. — See S. 556, infra . 

3. “In the presence -of a Magistrate”. — The powers of a Magistrate 
to arrest are prescribed by this section and S. 65 of the Code. 1 This section 
applies only when an offence is committed in the presence of the Magistrate. 
S. 65 applies only where the Magistrate is competent to issue a warrant of 

arrest . 


*(CODE OF 1882 — S. 64.) 

64. When any offence is committed in the presence of a Magistrate within the local 

limits of his jurisdiction, he may himself arrest or order any 
™ -un,! Tiprson to arrest the offender, and may thereupon, subject to 

to custody. 


(CODE OF 1872— S. 108.) 

Offence committed in * • i<> bailable. mav admit him 

Magistrate’s presence. 


nnv person to arrest the oitenaer, ami »««> — r- 

him to custody, or, if the offence is bailable, may admit h.m 

to bail. 


• • Arrest for an offence 
committed * in the presence 
of a Magistrate. 


(CODE OF 1861— S. 110.) 

110 When any offence is committed in the presence of 
a MaaiatMte such Magistrate may order any person to arrest 
the offender/ and may thereupon commit him to custody, or, 
if the offence is bailable, may admit him to bail. 


<il) (1020) tf&KT® < 617) ’ Dindaval 

(1904) 1*3??. L. ?oT r °l46 (151). Emperor 


v. Daya Shankar Jevukhram 
(Kathiawar). - _ . , 

(1) (1002) 2 Weir 241 (242), Re Ranyaehari. 


S. 64, 
Notes 
1-3. 
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S. 65, 
Note 1. 


Arrest by or in presence of Magistrates. 



. : Any Magistrate may at any time arrest or direct 

Arres, W „ ,« „„„«« ™ MS ?«?<»“». *he local 

of Magistrate. limits o± ins jurisdiction, of any person 

. . for whose arrest he is competent at the 

time and m the circumstances to issue a warrant. 


SYNOPSIS . 

SCOPE OF THE SECTION 

ARREST OF WITNESS FOR GIVING FALSE EVIDENCE 


Note No. 


• • 


1 

2 


Competent to issue arrest 
Note 1, Pt. 4. 


Other Topics. 


warrant. See May arrest or direct the arrest. 

Pt. 1. 


See Note l r 


1 . Scope of the section.— It is a general principle of law that when the 
egislatuie empowers an officer to delegate an authority to do a certain act to 
another person it necessarily implies that the original authority to do Inch 
act is fully and completely in the officer himself, but that it is necessary for 
the exigencies of business that it should be done, in the majority of caS by 
persons acting under authority derived from him.' This section illustrates this 

himself 1 ™!^ t lat a Magistrate who can issu e a warrant of arrest can 

S 105 Zfrl an ° ther illustration of same principle see 

A Magistrate has power under several sections of the Code to issue a 
warrant <n arrest . Thus a Magistrate taking cognisance of an offence under 
b. 190 can issue a warrant of arrest against the accused under S. 204 of the 


Arrest by or in presence 
of Magistrate. 


*(CODE OF 1882 — S. 65.) 

65. Any Magistrate may at any time arrest or direct 
the arrest, in his presence, within the local limits of his juris- 
diction, of any person for whose arrest he is competent at the 
time and in the circumstances to issue a warrant. 


Arrest in presence 
Magistrate. 


(CODE OF 1872— S. 166, Para. 2.) 

„ ... ^ a gi str ate may also at any time direct the arrests 

o in his presence, of any person for whose arrest he is competent 
to issue warrant.. . 


Magistrate issuing a war- 
rant may personally supe- 
rintend its execution* 


(CODE OF 1861— S. 81.) 


81 


• • . • ► 


> 


. Magistrate may also at any time direct the arrest 

in his presence of any person for whose arrest he is compe*- 
tent to issue a warrant. 


flection 66 — Note l. 

(1) (1907) 6 Cri. L. Jour. 60 (65, 66): 31 

Bom. 438, Emperor v. Kaitan Dun- 


„ ninff Femod. 

(2) See Ss. 107, 114 and 205. 


Power on escape to pursue and retake. 
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Code. He can consequently himself make the arrest under this section. 3 
Where, in a case, a Magistrate could issue a warrant of arrest only if he took 
cognisance of the ease under S . 190 and there is nothing to show that he took 
such cognisance, he is not competent to act under this section and make an 
arrest. 4 A Magistrate purporting to, take cognisance of an offence upon know- 
ledge or suspicion that such offence has been committed, makes an arrest under 
this section, his action will be justified only if he acts bona fide, i.e., with due 
care and attention to the dictates of prudence and common sense . 5 


2. Arrest of witness for giving false evidence. — It is improper to 
arrest a witness for the defence for giving false evidence while the 
evidence for the defence is being laKeu. 1 



* If a person in lawful custody escapes or is rescued, 

the person from whose custody he escaped 

p\nsu^ e and re n tak e e. cape ’ to or was rescued may immediately pursue 

and arrest him in any place in British 

India. 

SYNOPSIS. 

• Note No. 

PURSUIT FOR RE-ARREST . . . . 1 

'‘BRITISH INDIA”. .. .. 2 


S. 65, 
Notes 
1 — 2 . 


S. 66, 
Note 1. 


Other Topic. 

Section applies to private persons also. See Note 1. 

1. Pursuit for re^arrest.— Under S. 55 of the Code, any person 
authorised to make an arrest may, for the purpose of such arrest^ pursue such 
person into any place in British India. This section provides that where after 


Power, on escape, to pur- 
sue and retake. 


May adopt the same mea- 
sures as on original tak- 
ing. 


•(CODE OF 1882— S. 66.) 

66. If a person in lawful custody escapes or is res- 
cued, the person from whose custody he escaped or was res- 
cued may immediately pursue and arrest him in any place in 
British India. 


(CODE OF 1872 — Nil.) 


(CODE OF 1861— S. 113.) 

113. In order to re-take any person, as provided in 
the last preceding section, the police-officer or other person 
making such fresh pursuit may adopt the same measures as 
he might have adopted on the original taking. 


(8) (1919) 1919 Mad. 80 (81), Ramamurthi 

Iyer v. Parasaram Mangayya. 

(See alao (1907) 6 Cri.B. Jour. 60 (64, 
66) : 81 Bom. 488.1 

<4) (1902) 2 Weir 241 (242), Re Nanpackori. 

(See alao (1906) 8 Ori. L. Jour. 426, 
Ega Run ▼. Emperor <M*gkUate 
not competent to try offence—!?^ 
lie could not arreat under thla aec- 


ezpreaaed 


too 


tion — Submitted 
widely) . ] 

(5) (1904) 1 Cri. L. Jour. 146 (161), Emperor 

v. Daya Shankar Jeeukhram . 

Note 2. 

( 1 ) (1911) 12 Cri. L. Jour. 466 (467) 

. (Rang.), Ega Po Kya ▼. Emperor. 
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Applicability of provisions of Ss. 47, 48 and 49. 


S. 66, 
Notes 
1—2. 


S. 67. 


S. 68. 


cusTodvn- ■ v U,SUel ' T Pe * ° r iS leSC , Ued fr ° m - CUStody ’ the P erson wh0 had the 
custody m. j puisne him into any place in British India for re-arresting him 

arrests uudm'r Code. CS *° and *> P*™* persons making 


2. 


i ; 


British India”. — See S. 1, ante. 



The provisions of sections 47, 48 and 49 shall apply to 
Provisions of sections 47 arr ests under Section 66, although the 
Mdefsfction 66 ly t0 arrests P erson making any such arrest is not 

. acting under a warrant and is not a police- 

officer having authority to arrest. 

CHAPTER VI. 

Of Peocess to compel Appearance. 

A — Summons. - 

•t (1) Every summons issued by a Court under this 

Code shall be in writing in duplicate, 

signed and sealed by the presiding officer 
of such Court, or by such other officer as the High Court may 
from time to time by rule, direct. 



Form of summons. 


*(CODE OF 1882 — S. 67.) 

Pro*Ln S Th ^rlT t nS n 0f S H 47, 48 and 49 shaU t0 arrest3 ™der S. 66, although 

47 P r!7 4 o * sections the person making any such arrest is not acting under a war- 

arrests u^er B M “ “ ” 0 ‘ 3 P olice -° ffi <=“ *** authority to arrest. 


(CODE OF 1872— Nil.) 


(CODE OF 1861— S. 112.) 

CHAPTER VIE. 

Of Escape and Re-talcing. 

112. If a person lawfully arrested under the provisions of this Act shall escape, or ho 

rescued, it shall be lawful for the' police-officer or other 
person from whose custody the person so arrested shall have 
escaped, or have been rescued, to make fresh pursuit, and re- 
take him in any place, either within or without the jurisdic- 
tion where he was so in custody, and to deal with sach person 
as such police-officer or other person might have done on an 


Person arresting may re- 
take on escape and deal 
with the party arrested as 
on original taking. 


original taking. 


. 


• t 


68. Every su: 


UKli 


Form of su: 


llllf 


ons. 

v - 


+(CODE OF 1882— S. 68.) 

CHAPTER VI. 

Of Processes to compel appearaiice. 

A. — Summons. 

Lona issued by a Court under this Code shall be in writing in duplicate 

signed and sealed by the presiding officer of such Court, or 

by such other officer as the High Court may, from time to 
time by rule, direct. 


« 

« 


Form of summons. 
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Summons by whom served. 


(2) Such • summons shall be served by police-officer, or, 

subject to such rules as the Local Govern- 
ment may prescribe in this behalf, by an 

officer of the Court issuing it or other public servant. 

(3) This section applies also to the police in the towns of 
Calcutta and Bombay. 


SYNOPSIS. 

I LEGISLATIVE HISTORY 

II SCOPE OF THE SECTION 

III DIFFERENCE BETWEEN SUMMONS AND WARRANT 

(1) Duty of Court on application for summons 

(а) Form and contents of summons 

(б) “Shall be in writing” 

(c) “Signed and sealed” 

(d) By whom to be signed — High Court Rules 

(2) Effect of not observing the formalities 

(3) Summons to appear at a place outside British India 

IV SERVICE OF SUMMONS 


• • 


• • 


Note No. 
1 
2 

3 

4 

5 

6 

7 

8 
9 

10 
11 


Sucb summons shall be served by a police-officer, or, subject to such rules consistent 
Summons by whom serv- with this Code as the Local Government may prescribe in this 
^ behalf, by an officer of the Court issuing it. 

This section applies to the police in the towns of Cal- 
cutta and Bombay. 

((Anil ' % 

(CODE OF 1872, Ss. 152 & 163.) 

CHAPTER XU. 

Of the Summons. 

„ „ m . n , la3uc ,3 by a Magistrate to an accused person shall be in writing, 
152. Every snmin f nd 8ha n bo signed and sealed by such Magis- 

trate, and shall bo in the form (4)— given in the second 
schedule to this Act, or to the like effect. 

153 A summons shall ordinarily bo served through 
a nolice-offleer ; but the Magistrate issuing the summons may, 
if he sees fit, direct it to bo served by any other person. 


Form of summons. 


Summons by whom serv 


cd. 


.Summons, what it is to 
contain, and how to be 

directed. 

70. A eitnundne shall 


(CODE OF 1861— Ss. 69 & 70.) 

69 Every summons issued by a Magistrate to an 
accused person shall be In writing and shall be signed and 
sealed by such Magistrate, and shall bo in the form (A) given 
in the appendix or to the like effect. 


’• • 

4 

m 





. - 

~ 

* i.* 


,w. — tmte issuing tne buhuboud — 7 — .7 , . ,. , 

Summons by whom to bo * no police-officer be immediately available, direct 

served. ttosommons to be served by any other person. 
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Form op summons. 


i 


S. 68, 
Notes 
1—5. 



(1 ) By WHOM SUMMONS IS TO BE SERVED 

(2) Service op summons of feudatory states 
DISOBEDIENCES OF SUMMONS 


(1) When person summoned can depart 

(2) Order to appear on adjourned date 



Other Topics. 


Accused not to be prejudiced by defective 
summons. See Note 9, F.N. 1. 

Summons — Service through post. See Note 
11, Pt. 3. 

1 . • Legislative History . — 


Summons to state that person cannot depart 
without leave. See Note 15, Pts. 1 & 2. 
Summons to state the place of appearance 
and date and time. See Note 9, Pt. 1. 


Difference with reference to the Code of 1882 

The words “or other public servant’’ in sub-S. (2) are new 
Difference with reference to the Code of 1872 


Sections 152 and 153 of the Code of 1872 were limited to the form 
of summons issued against accused persons only. This 
section applies to summons to accused as well as other persons. 

_ 2. Scope of the section.— Various sections of the Code provide for 

the issue of summons in various cases : — 


Section 94 (to produce documents or things) . - - - 

Section 14a, Sub-S. (9) (to witness to attend or produce any docu- 
ment or thing) . • . 

Section 204 (to accused persons). . * 

Sections 216 and 252 (to witnesses) . 

Sections 326 and 327 (to assessors and jurors) . 


This section enacts in what form all such summonses should be issued. 

Section 328 further enacts the; form in which a summons to a juror or assessor 
should be issued. | 

The Chartered High Courts have under S. 107 of the Government of 
India Act and the non-chartered High Courts have under S. 554 of the Code; 
power to frame forms for every proceeding in Subordinate Criminal Courts 
and subject to such power the forms set forth in Sch. V of the Code may be 

used for the purposes therein mentioned with such variation as the circum- 
stances of each case require (see S . 555, infra ) . 

3. Difference between Summons and warrant . —See S. 75, Note 2, 

infra. t r 

4 . Duty of Court on application for summons . —See Ss . 204 and 252 

infra. 

v * 

o. Form and contents of summons. — Schedule V of the Code provides 
forms of summons in the following cases: — * 

Form 1. — Summons to an accused person. This summons should state 

shortly the offence charged . As a general principle an 


Form of Summons. 
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accused person is entitled to have conveyed to him by 
the process whether summons or warrant information 
which should specify not only the technical designation 
of the offence but the acts for which the accused would 
have to answer. 1 In Emperor v. Kunwar Ranmijai 
Singh 2 it was held that the form of summons should 
contain particulars of the place where and the time when 
the offence was committed as also the nature of such 
offence, and that in the absence of such particulars, 
the proceedings taken thereon if objected to, must neces- 
sarily be invalid. According to the High Court of 
Madras, however, it does not seem to be necessary to set 
out all the facts on which the accused is charged. 3 

Form No. 12. — Summons on information of a probable breach of the 

peace . 

Form No. 31. — Summons to a witness. This summons must contain 
. . . the place at which the day and the time of the day 

when the attendance of the witness is required. 4 

6. “Shall be in writing ”. — See S. 75, Note 3, infra. 

7. “Signed -and sealed”. — A summons not sealed as required by this 
section is illegal. “Signed” in this section as well as in S. 75, infra denotes full 
signature and not merely the affixing of the initials of the officer. See S. 75, 
Note 3. As to the effect of not observing the formalities, see Note 9, infra. 

8 By whom to be signed— High Court Rules.— The summons should 
be signed and sealed by the Presiding officer oi such Court, or by such other 
officer as the High Court may, from time to time direct. See the rules framed 

by the various High Courts on this point. 

9 Effect of not observing the formalities. — A person legally bound 
to attend the Court in obedience to a summons, but who intentionally disobeys 
the same is liable to be punished for an offence under S. 174 of the Penal 
Code 1 • In the case of a summons to an accused person it has been held by 
the High Court of Allahabad and the Chief Court of Oudh that a summons which 
does not state the particular of the place where, the time when, and the nature 
of the offence charged, is illegal and may be disregarded by the person summoned, 


<i> <1876) <“»- 

£ v* sjssjSpfitoSs 

™ ««•> KScv <a68> - rr..:: 


[Bee •J*0 ( C1875^aA 8^th ; W. 


( ur rico Jr Singh Chairman, 


Cr. P. C.— 36 


of Calcutta (Summons under S. 386 
(1) (a) of Calcutta Municipal Act 

— Place of offence to be specified) . ] 

(3) (1909) 9 Cri. L. Jour. 108 (111): 32 

Mad. 3, In re Subramania. 

(4) (1883) 5 All. 7 (8), Empress ▼. Bamsaran. 


Note 7. 

(1) (1920) 1920 Mad. 852 (352), In re Abdul 

Rahim. 

[See also (1888) 1 Weir 100 (100): 11 
Mad. 187, Kuppan, In re (Cases 
under Madras Act III of 1869).] 

Note 9. 

(la) (1884) 1 Weir 84 (84). 

(1882) 1 Weir 85 (85). 


S. 68, 
Notes 
5-9. 
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Form of Summons. 


S. 68, 
Notes 
9—13. 


and that proceedings, if objected to, must necessarily be invalid. 1 The High 
Court of Madras has also hold that a summons not sealed is illegal and that 
no sanction to prosecute can be granted against any person for disobeying 
such summons. 2 Where the summons omitted to specify the place at which the 
person summoned was required to attend, and on the failure of such person 
to attend the Court proceeded to dispose of the case ex parte, it was held by 
the same High Court that the Magistrate ought to set aside the ex parte order 
on an application therefor by the accused. 3 So also it has been held that a 
failure to attend in obedience to a summons is not an offence where it does not 
specify tire place where the attendance is required. 8- ’ According to the High 
Court of Bombay, however, it would appear that a defect of any kind in the 
summons is only an “error, omission or irregularity” which, under S. 537 of 
the Code is not sufficient to upset, the finding and sentence, unless it has in fact 
occasioned a failure of justice, i.c., unless it has unfairly affected the petitioner’s 
defence on the merits. 4 See also Note 3, Pt. 10 to S. 75, infra. 

10. Summons to appear at a place outside British India . —A summons 

directing a person to appear at a place outside British India is bad in law, and 

disobedience of such summons does not amount to an offence under S. 174 
Indian Penal Code. 1 


11. Service of summons. — Sub-S. 2 enacts that the summons shall 
be served by a Police-Officer, or, subject to such rules as the Local Government 
may prescribe in this behalf, by an officer of the Court issuing it, or other public 
servant. 3 As to who is a Police-Officer see Ss. 11 and 44 of Act 24 of 1859 and 
for the definition of “public servant” see S. 21 of the Indian Penal Code. 
Sections 69 to 7 3 deal with the 'inode of service. 

A summons sent by registered post is invalid as not being in accordance 
with this section and a disobedience of such a summons is not an offence. 2 See 
also the undermentioned case. 3 


12. By whom summons is to be served .— See Note 11, supra. 

13. Service of summons of Feudatory States. — There is no provision 
for the service in British India of summons issued by Courts of foreign and 
Feudatory States. Where a person commits an offence in a foreign state and 
takes refuge in British India the fugitive may be surrendered to that state if 
the provisions of the Indian Extradition Act (Act 15 of 1903) apply. 


(1) (1928) 1928 All. 261 (263), Emperor v. 

Ranenfai Singh. 

(1934) 1934 Oudh 370 (371), Lai Ohand 
v. Emperor. 

[See also the following decision of the Cal- 
cutta High Court: — 

(1875) 24 Suth. W. R. 65, Woozeer Singh 
v. The Chairman, Howrah Munici- 
pality (Date of offence not given — 
Opportunity if asked for should ho 
given to accused to adduce evi- 
dence) . ] 

(2) (1920) 1920 Mad. 852 (852), In re Abdul 

Rahim. 

(8) (1874) 2 Weir 38 (39), Anon. 

(8-a) (1872) 1 Weir 81 (81), High Court Pro- 
ceedings, 20th December, 1672. 
No. 2231. 

(1870) 1 Weir 82 (82), High Court Pro- 
ceedings, 22nd December, 1870. 
(1890) 1890 An. W. N. 1 ( 1 ), Queen- 
Empress v. Hira Lai. 

(1883) 1888 All. W. N. 109 (109), Em- 


press v. Bolanath. 

(4) (1907) 31 Bom. 611 (625), Emperor v. 

Jeevanji. 

Note 10. 

(1) (1893) 16 Mad. 463 (463), Empress v. 

Parang a. 

,, v Note 11. 

(1) (1900) 27 Cal. 457 (460), Durga Charan 

Jemadar v. Empress. 

(2) (1897) 1 Cal. W. N. cxvi, Sarat Chandra 

Ray Ohowdhuri. 

(3) (1868) 9 Suth. W. R. Cr. Cir. No. 3 

(3) (Summons on Medical subordi- 
nates to be served through Magis- 
trate or other executive head of the 
district to enable him, in communi- 
cation with the Civil Surgeon, to 
make arrangements for the conduct 
of their medical duties during their 
absence) . 
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“When a person who has committed an offence in one country escapes 
to another, what is the duty of the latter with regard to him? Should the 
country of refuge try him in its own Courts according to its own laws, or 
deliver him up to the country whose laws he has broken? To the general 
question, international law gives no certain answer. Some Jurists, Grotius 
among them, incline to hold that a state is bound to give up fugitive criminals, 
but the majority appear to deny the obligation as a matter of right and prefer 
to put it on the ground of courtesy. And the universal practice of nations is 
to surrender criminals only in consequence of some special treaty with the count ry 
which demands them.” (Prefatory note to the Extradition Act, 1870, 33 and 
34 Vic. Ch. 52). 


14. Disobedience of summons. — See Note 9, supra and S. 174 of the 
Penal Code. The offence contemplated by the latter section is an omission to 
appear at a particular time and at a particular place before a specified public 
frunctioimry. Where therefore on the date specified in the summons, the 
public officer was himself absent, no offence under S. 174 of the Penal Code 
is committed if the person summoned to appear before such public officer fails 
to attend the Court though intentionally. 1 Similarly, where the case is not 
taken up at all on the date stated in the summons failure to attend is not an 
offence. 1 '* If the public officer lias no authority to issue the summons a dis- 
obedience of such a summons is no offence. Thus where 16 persons in the Dis- 
trict of Kumaun were summoned by the Tahsildar Magistrate to appear before 
him to explain why they had refused to serve as coolies and upon their failure 
to appear, they were prosecuted for an offence under S . 174 of the Penal Code, 
it was held that the Magistrate had no authority to issue the summons for the 
purpose mentioned and that the accused were not guilty under the section. 2 
Illness incapacitating a person from attending to his ordinary avocations is 
sufficient excuse for not attending in obedience to a summons. 3 


15 When persons summoned can depart. — Where the summons 
contains as in the case of a summons to a witness a direction that the person 
summoned should not depart without leave it is not lawful to the person to leave 
the Court without such permission.' But where there is no such direction the 
summons does not oblige him to remain waiting in attendance in Court for 
more than a reasonable time, 2 and if he departs after waiting for a reasonable 
time, no offence under S . 174, I . P . C . is committed. 3 


(1) (1897) 20 Mad. 0t *81 4 '(8 2 )- Quttn-Empr... 

J"K 

(2) (1004) 1 All. b. Jour. 268 (205), Gopia 
ts« .Uo (l^StfSnn- 804 (805), BiEnri 

(i) (mo, Sft/iuMTT-,. B,rM v - 

Emperor. 


Note 16. 

(1) (1883) 6 All. 7 (8), Empress ▼. Ram 

Saran. 

(2) (1870) 14 Suth. W. R. 20 (21) Cr., 

Queen ▼. Sutherland. 

(8) (1870) 14 Suth. W. R. 20 (21) Cr., 

Queen ▼. Sutherland. 

(1886) 10 Bom. 98 (95), Queen ▼. Kisan 
Bapu. 

[See aleo (1890) 1 Weir 99 (100), Naraya- 
nappa, In re.] 


S. 68, 
Notes 
13—15. 
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Summons how served. 


S. 68 
Note 16. 

S. 69. 


16. Order to appear on adjourned date. — Where on the day fixed 
for the appearance of the accused, the case is not taken up and the Magistrate 
orally orders the accused to appear on another day, he is bound to do so and 
if lie fails to do so will be punishable under S. 174* I.P.C. 1 



Summons how served. 


(1) The summons shall, if practicable, be served 

personally on the person summoned, by 
delivering or tendering to him one of the 
duplicates of the summons. 

(2) Every person on whom a summons is so served shall, 

if so required by the serving officer, sign a 

signature of receipt for receipt therefor on the back of the other 

summons. ^ 

duplicate. 

(3) Service of a summons on an incorporated company or 
other body corporate may be effected by serving it on the 
secretary, local manager or other principal officer of the corpo- 
ration, or by registered post letter addressed to the chief officer 
of the corporation in British India. In such case the service 
shall be deemed to have been effected when the letter would 
arrive in ordinary course of post. 


♦(CODE OF 1882— S. 69.) 

69. The? summons shall if practicable be served per- 
Summons how served. sonally on the person summoned by delivering or tendering 

to him one of the duplicates of the summons. 

Every person on whom a summons is so served shall, if 
Signature of receipt for so required by the serving officer, sign a receipt therefor on 
summons. the back of the other duplicate. 


(CODE OF 1872— S. 154.) 

154. The summons shall be served on the accused personally, (in any district where 

he may be), by exhibiting one of the copies and delivering or 
Summons how served. tendering the other copy to him; or, in case the accused per- 

son cannot be found, the copy may be left for him with 
some adult male member of his family residing with him, and the person summoned, or the 
person with whom the copy is left, shall sign a receipt therefor. 


(CODE OF 1861— S. 71.) 


71. The summons shall be served on. the accused per- 
sonally, or in case the accused person shall not be found, it 
may be left for him with some adult male member of his 
family residing with him. 


Summons how to be serv- 
ed. 


Note 16. 

(1) [See (1870) 5 Mad. H. C. R. App. 15. 

High Oourt Proceedings , 181A Janu- 
ary, 1870 (First appearance under 
bond for appearance) . 


See (1886) 2 Weir 658 (659), In re Bar 
lavaram Subha Reddi (Forfeiture ol 
recognizance bond on accused a 
failure to appear on subsequent day 
is legal) . 1 
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SYNOPSIS. 

LEGISLATIVE CHANGES 
SUMMONS HOW SERVED 
PERSONAL SERVICE 
SERVICE ON INCORPORATED 
Section 3 


• • 


• * 


Note No. 

1 

2 

3 


COMPANY— Sub- 


• • 


• • 


PREVENTING SERVICE OF SUMMONS IS AN 
OFFENCE 

DISOBEDIENCE OF SUMMONS 


5 

6 


Otfier Topics. 


Difference between summons and warrants. 
See S. 75. 

Refusal to sign the receipt of summons. See 


Note 5, Pt. 1. 

Service on Public servants. 


See S. 72 


1. Legislative changes. — 

(1) The provision as to the necessity for the receipt to be signed by 

the person served, was newly added in the Code of 1872. 

(2) Sub-Section 3 of the present section is new. 

2 Summons how served. — This section and Ss. 70 to 72 infra i deal 
with the manner of service of summons. The proof of service is dealt with by 
S 74 Wherever practicable a summons should be served personallxj on the 
person to be summoned (S. 69). When such person cannot by the exercise 
of due diligence be found, it should be served on an adult nude member of his 
family, or in a presidency town on his servant (S. 70). If service cannot after 
the exercise of due diligence, be effected in the manner prescribed by Ss 69 
and 70 a duplicate of the summons should be affixed to a conspicuous pait of 
the house or homestead in which the person summoned ordinarily resides 
(S 71) When the person summoned is the servant of the Government or o 
a Railway Company the summons should be sent to the Officer in which such 

rs P SIT «»<* — s »nd„ S. .74 .« the 

Penal Code. 1 , _ _ _ , 

3 Personal service.-Whenever practicable it should be served 
, q,V~ ;tnted serv i C e cannot be resorted to unless, in spite ot 
personally. ^ Subs it service is not practicable. 1 A personal service 

reasonable dihgei , 1 delivering or tendering the summons but the tender 
may be made either by » is underst ood by the pemon to be 

.. .!* r™» <° - »™d » not 

sufficient service. 8 

(2) (1928) 1928 All. 118 (119), Bvdhum r. 

(1888-89) 5 Bom. H. 0. B. Of. 20 (21), 

Empreto ▼. Kanardal Dana! Ram. 

(3) (1888-89) 5 Bom. H. C. R. Cr. 20 (21), 

Empr—o t. Karsanlal Danatram. 


fl Sr K H te 62 (52), Empreso 
(1882) 1882 All. W. »• 

v. Todd* 

(1028) 1028 55 (1) («). '<>"» *■ 

ManOt Ltd. 


S. 69, 
Notes 
1—3. 
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S. 69, 
Notes 
4—6. 


S. 70. 


Service when persons served cannot be found. 

* 


4. Service on Incorporated Company— -Sub-Section 3.— Sub-Section 3 

is new. A summons to an incorporated company or a body corporate may be 

served on Hie secretary, the President., and the members' of the Managing 
committee. 1 ® 


5. Preventing- service of summons is an offence.— The prevention of 
the service of summons will amount to an offence under S. 173 of the Penal 
Code if the conditions of that section are satisfied. The mere refusal to receive 
the summons or to sign the receipt of summons is however not an offence under 
the section. 1 But a getting away from the serving officer with the intention of 
not allowing him to hold any communication at all, and shutting oneself up in 
the house will amount to “intentionally preventing service” within the meaning 
of S. 1(3 of the Penal Code. The question, whether there has been a preventing 
of personal service, is however, in each case, a question of fact. 2 

6. Disobedience of summons. — See Note 14 to S. 68. 


V O*. Where the person summoned cannot by the exercise of 

due diligence be found, the summons may 
summoned cannot i)e P found S be serv ed by leaving one of the duplicates 

for him with some adult male member of 
his family, or, in a presidency town, with his servant residing 
with him, and the person with whom the summons is so left 
shall, if so required by the serving officer, sign a receipt there- 
for on the back of the other duplicate. 


(CODE OF 1872— S. 70.) 

f0. Where the person summoned cannot, by the exercise of due diligence, be found 

the summons may be served by leaving one of the duplicates 
Service 'when person sum* for him with some adult male member of his family, or in a 
moned cannot be found. Presidency-town, with his servant residing with him; and the 

person with whom the summons is so left shall, if so required 
by the serving officer, sign a receipt therefor on the back of the other duplicate. 


(CODE OF 1872— S. 154.) 

154. The summons shall be served on the accused personally, in any district where 

he may be, by exhibiting one of the copies and delivering 
Summons how served. or tendering the other copy to him; or, in case the accused 

person cannot be found, the copy may be left for him with 
some adult male member of his family residing with him, and thei person summoned, or the 
person with whom the copy is left, shall sign a receipt therefor. 


Note 4. 

(1) (1929) 1929 Bom. 433 (436), Bhalchandra 

v. Emperor. 

Note 5. 

(1) (1886) 1886 All. W. N. 93 (93), Emperor 

v. Oanga Ram (Refusal to sign) . 

(1918) 1918 All. 409 (409): 40 All. 577, 
Shadeo Rai v. Emperor. 

(1925) 1925 All. 322 (322), Debigir Tap- 
dhari v. Emperor. 

(1868-69). 5 Bom. H. C. R. Cr. 34 (35), 
Reg. v. Kcdya bin Fakir. 

(1878) 8 Cal. 621 (621), In re Bhoobunech- 
war Dutt (Refusal to sign receipt). 

(1893) 20 Cal. 358 (359), Queen v. Krishna 


(Do.). 

(1885) 5 Mad. 199 (200), Queen y. Punar 
malai Nadan (Refusal to receive). 
(1918) 1918 Oudh 412 (412) : 21 Oudh Cas. 

150, Chandika Prasad v. Emperor 
(Refusal to accept service). 

(1923) 1923 Rang. 146 (147): 1 Rang. 

49, TJ Thudamawara v. Emperor 
(Refusal to accept tender) . 

(1920) 1920 U. B. 18 (19): 3 U. B. R. 

202, Zaphantis v. Emperor. 

(1926) 27 Cri. L. Jour. 142 (142) (AH.), 
Banwari v. Emperor. 

(2) (1928) 1928 All. 118 (119), Budhan T. 

Emperor. 
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i- r SYNOPSIS. 

SCOPE OF THE SECTION 
SERVICE ON SERVANT 

SERVICE ON FEMALE MEMBERS OF THE FAMILY 


• • 


Note No. 

1 

2 

3 


0 llher Topics. 


Service on adult male member. 
Pt. 2. 


Sec Note 2, 


Affidavit as to service. See S. 74. 

4 4 Cannot be found.*’ See “Note 1, Pts. 1 
and 2. 

1. Scope of the section. — The procedure prescribed by this section is 
to be followed when by the exercise of due diligence , the person summoned 
cannot be found. In such a case, the service may be made — 

(1) by leaving one of the duplicates of the summons with some adult 

l male member of his family or 

(2) in a Presidency Town, with his servant residing with him. 

In the absence of proof that the person summoned cannot, after exercise 
of due diligence be found, a service on an adult male member of the house or 
on his durwan is illegal. 1 The Court should have an affidavit from the person 
who was entrusted with the service, that he has made his best endeavours to 
effect personal service and that he lias been unable to do so either on the ground 
that the person summoned has evaded service, or that he cannot be found. 

See also S. 74 infra. 

2 Service on servant.-lt is only in a Presidency Town that a 
summons under the Code can be served on the servant of the person soughtto 
be summoned A summons for attendance as a juror for instance outside the 
Presidency* Town cannot properly be served by leaving it with the servant of 
the person summoned.* It must be sewed by leaving the duplicate summons 

with the adult male member of his family. 

3 Service on female members of the family —A service on femde 
members of the family of the person to be summoned is not warranted by this 

section. 1 


Summons how to be serv- 


ed. 


(CODE OF 1861— S. 71.) 

71 The summons shall be served on tho accused per- 
sonally. or in case the accused person shall not be found, it 
may be left for him with some adult male member of his 

family residing with him. 


flection 70 — Note 1. uohan 

X) ,1930) hMOd. Ooporo&m o 

»> < 188a > & 

;i) (1809) 1899 -Ml. W. »• >9 <1«), 1“ ” 


BeharUal. 

12) (1905) 2 Cel. L. J. 48n (48n), NandM 

Dey v. Bmp$ror. 

Vote I. „ . 

(1) (1928) 1928 Lab. 50 (50), Bwan Singh Y. 

Bmptror. 


S. 70, 
Notes 
1-3. 
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Procedure when service cannot be effected. 


S. 71, 
Notes 
1—2 


' 71 * If service in the manner mentioned in sections 69 and 

Procedure when service 70 cannot by the exercise of due diligence 
provided® effected as before be eff ected, the serving officer shall affix 

one of the duplicates of the summons to 
some conspicuous part of the house or homestead in which the 
person summoned ordinarily resides; and thereupon the 
summons shall be deemed to have been duly served. 

SYNOPSIS. 


Note No. 

LEGISLATIVE CHANGES 

SCOPE OF TIIE SECTION ’ ' * ' * 

“ORDINARILY RESIDES” " " t 

SERVICE ON MEDICAL OFFICERS . . ’ ' I 

DISOBEDIENCE OF SUMMONS “ ‘ t 

• • • • . . D 

1. Legislative changes. — 

(1) The words “If service in the manner mentioned” have been 

substituted for the words “If the signature mentioned” which 
occurred in the corresponding section of the Code of 1882. 

(2) The word “effected” has been substituted for the word 

obtained.’ ’ 


2. Scope of the Section.— This section will apply only where, the 
service mentioned in Ss. 69 and 70, cannot after the exercise of due diligence, 
be effected. In other words unless the summons cannot after the exercise of 
due diligence be served personally as provided by S. 69 or on an adult mode 


*(CODE OF 1882— S. 71.) 

71. If the signature mentioned in Ss. 69 and 70 cannot by the exercise of due dili- 

gence, be obtained, the serving officer shall affix one of the 
Procedure when receipt duplicates of the summons to some conspicuous part of the 
cannot be obtained. house or homestead in which the person summoned ordinarily 

resides; and thereupon the summons shall be deemed to have 
been duly served. 


(CODE OF 1872— S. 155.) 

i55. When the accused person cannot be found, and there is no adult member of his 

accused family on whom the service can be made, the serving officer 


Service when 


cannot be found. 


shall fix a copy of the summons on some conspicuous part of 
the house in which the accused person resides. 


Mode of service if 
acoused ~ cannot be found 

t • 

etc. 


(CODE OF 1861— S. 72.) 

72. When the accused person cannot be found, and 
there is no adult male member of his family on whom the 
service can be made, the serving officer shall fix a copy of the 
summons on some conspicuous part of the house in which the 
accused person ordinarily resides. 


Service on servant of Government or Railway Company. 




number or servant as provided by S. 70, resort cannot be had to the provisions of 
this section. 1 

3. ‘‘Ordinarily resides”. — These words occur also in S. 20 of the Code 
of Civil Procedure. The interpretation thereof, in cases coming under that 
section, may usefully be considered in cases coming under this section also. 1 As 
to the meaning of the said words under S. 20 of the Civil Procedure Code see 
Notes 3 to 7 to S. 20 of the author’s commentary on the Code of Civil Procedure. 

4. Service on Medical Officers. — S<ee Note 3 to S. 72. 

5. Disobedience of summons. — S\ee Notes 9 and 14 to S. 68. 



.* (1) Where the person summoned is in the active 
„ A „ service of the Government or of a Railway 

Government or of Railway Company, the Court issuing the summons 
company. shall ordinarily send it in duplicate to the 

head of the office in which such person is employed ; and such 
head shall thereupon cause the summons to be served in manner 
provided by section 69, and shall return it to the Court under 
his signature with the endorsement required by that section. 

(2) Such signature shall be evidence of due service. 


S. 71, 
Notes 
2—5. 


S. 72. 


♦(CODE OF 1882— S. 72.) 

72. Where the person summoned is in the active service of the Government or of a 

Railway Company, the Court issuing the summons shall ordi- 
narily send it in duplicate to the head of the office in which 
such person is employed; and such head shall thereupon cause 
the summons to be served in manner provided by S. 69, and 
shall return it to the Court with the endorsement required by 
that section. 


Service on servant of 
Government or of Railway 
Company. 


(CODE OF 1872— S. 168 Proviso.) 


158. 


t> „ .... , v i ien the person summoned is in the service of Government or of any 

Provided t , ^ j^ilway Company, the Court or Magistrate issuing the sum- 

Provisions m t P may gen( j the summons to the head of the office in which 

the person summoned is employed; and such head shall there- 
upon cause the summons to be served on the person named 

therein. 


4k IVTlOwiiU “ 

ter, as to form, service and 
issue of summons, applic- 
able to all summonses. 


(CODE OP 1861— Nil.) 


<1) (1928) lMS^Vl.^OMWOB ),B<mlU(Mab 

(1928) fs^Vak 7 "). 

(1918) ms' Nae. 46 (48), Tukanm XunM 

T. Punfabrcu). 


[8 „ .J'(.«oTO. W. N. 887 (888). 
Cr. P. C.~ 30 


Monl Lai v. Emperor .] 

Note 3. 

m (1931) 1931 Pot. 160 (160). Mohammad 
' ’ ' E)at Hussain Khan r. The King- 

Emperor. _ . _ .. 

(1918) 1918 Nag. 46 (46), Tukaram Kunbi 
v. Punjabrao. 
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Service of summons outside local limits. 


S. 72, 
Notes 
1—3. 


S 73, 
Note 1* 


SYNOPSIS. 


SCOPE OF THE SECTION 

SUMMONS TO OFFICERS OF RAILWAY POLICE . . 
SUMMONS TO MEDICAL OFFICERS 


Note No. 

1 

2 

3 


1 Scope of the Section. — This section applies only to summonses 
issued by a Court of Justice and not to orders of Police Officers investigating a 
crime under Ch. 14 of the Code. 1 Whenever a summons is issued by one Court 
to another Court it should as a matter of courtesy be accompanied by a letter 
intimating, in all cases in which it may not be necessary to examine the judge 
or presiding officer himself, that the attendance of the ministerial officer to 
produce the records is all that is required. 2 

2. Summons to officers of Railway Police. — A summons to a Sub- 
Inspector of Railway Police should be served through the Superintendent of 
Railway Police for the District. 1 

3. Summons to Medical Officers. — Summonses on Medical Subordinate 
Officers should be served through the head of the office to whom he is 
subordinate. 1 



.* When a Court desires that a summons issued by it 

shall be served at any place outside the 

sidelocal Hmit S r. mmons ° ut lo(i al limits of its jurisdiction, it shall 

ordinarily send such summons in duplicate 
to a Magistrate within the local limits of whose jurisdiction the 
person summoned resides or is, to be there served. 


1. Service of summons outside local limits. — There was no such 
provision in the Code of 1861 but the High Court of Madras held on an inter- 
pretation of some of the provisions of that Code, that the Court had such power. 1 
This section was first introduced by Act IV of 1877. It prescribes how a 
summons is to be served at any place outside the local limits of its jurisdiction. 


♦(CODE OF 1882— S. 73.) 

73. When a Court desires that a summons issued by it shall be served at any place 
. outside the local limits of its jurisdiction, it shall ordinariiy 

Service' of summons out- send such summons, in duplicate, to a Magistrate within the 
side local limits. local limits of whose jurisdiction the person summoned 

resides or is, to be there served. 


(CODES OF 1872 AND 1861— Nil.) 


Section 72 — Note 1. 

(1) (1917) 18 Cri. L. Jour. 733 (734): 1918 

Mad. 815, In ro Gumparthi Ven- 
kataramiah . 

(2) (1879) 2 Weir 781 (782). 

Note 2. 

(1) (1925) 1925 Pat. 553 (555), Gouri Shan- 


kar v. Collector of Mmafferpur. 
Note 3. 

(1) (1868) 9 Suth. W. R. Cri. 3 (3). 

Section 73 — Note 1 .. 

(1) (1866) 3 Mad. H. C. Ap. 5 (6). 


Proof of service. 
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Obviously such place must be one to which the Code applies. There is no 
procedure provided even in this Code for service on a person in a place outside 
British India, as for instance in England . 2 

•In the undermentioned case 3 in which the question arose as to the \alidity 
of the service of a rule in proceedings for contempt of Court on a person in the 
Native State of Raroda it was held such service, with the Gaiekwar’s previous 
assent is valid service, when the parties so served were already represented by 
counsel in the British Court, and where the only object- of the service beyond 
territory was to effect personal service. 

74 .* (1) When a summons issued by a Court is seiwed 

outside the local limits of its jurisdiction, 

Proof of service in such , . , 

cases, and when serving and m any case where the omcer who has 
officer not present. served a summons is not present at the 

hearing of the case, an affidavit, purporting to be made before 
a Magistrate, that such summons has been served, and a dupli- 
cate of tbe summons purporting to be endorsed (in manner 
provided by section 69 or section 70) by the person to whom it 
was delivered or tendered or with whom it was left, shall be 
admissible in evidence, and tbe statements made therein shall be 
deemed to be correct unless and until tbe contrary is proved. 

(2) Tbe affidavit mentioned in this section may be 
attached to the duplicate of tbe summons and returned to tbe 

Court. 

1. Scope of the Section. — A service may be proved as provided by this 
section in the following cases: 

„ (j) where the summons is served outside the local limits of the 
jurisdiction of the Court issuing it, or 


♦(CODE OP 1882— S. 74.) 

74 When a summons issued by a Court is served outside the local limits of its juris- 
vvnei diction, and in any case where the officer who has served a 

-o oo-vW in such summons is not present at the hearing of the case, an affidavit 

Proof of 3e * vlC p C purporting to be made before a Magistrate, that such sum- 

cases, and when se g . P^P ^ been served, and a duplicate of the summons pur- 

cer not present. porting to be endorsed (in manner provided by 8. 69 or 8. 70) 

.. * delivered or tendered, or with whom it was left, shaU be 

adndsBiWe'in'ev^dence, and the statements made therein shall be deemed to be correct unless 

and until the contrary is proved. 

The affidavit mentioned in this eeetion may be attached to the duplicate of the sum- 
mons and returned to the Court. 


(CODE OP 1872 and 1861— NIL) 


(2) (1027) 1927 Rang. 2*8 (248). Ba On 
(8) (1870, VbST'C. O. C. J. 172. Hari 


TaUabda* Kalliandas ▼ 
Manickchand. 


Uttamchand 


S. 73. 
Note 1. 


S. 74, 
Note 1. 
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Form of warrant of arrest. 


S. 74, 
Note 1. 


(2) Where the serving officer is not present at the hearing of the case. 

Where t lie person summoned denies receipt of summons the summons 
cannot be said to have been sufficiently proved by the mere production of the 
summons with an endorsement of service. The serving officer should be 
examined as a witness. 1 


S. 75. 


B — Warrant of arrest. 


75 .* (1) Every warrant of arrest issued by a Court under 

this Code shall be in writing, signed by the 
arrest* 1 ° f warrant of presiding officer, or, in the case of a Bench 

of Magistrates, by any member of such 
Bench; and. shall bear the seal of the Court. 


Continuance of warrant 
of arrest. 


executed. 


(2) Every such warrant shall 
remain in force until it is cancelled by the 
Court which issued it, or until it is 


*(CODE OF 1882 — S. 75.) 



of arrest. 


B. — Warrant of Arrest. 

Every warrant of arrest issued by a Court under this Code shall be in writing,. 
f , signed by the? presiding officer, or in the case of a Bench of 

orm o varran Magistrates^ by any member of such Bench; and shall bear 

the seal of the Court. 


Continuance of 
rant of arrest. 


war 


Every such warrant shall remain in force until it is 
cancelled by the Court which issued it, or until it is executed. 


(CODE OF 1872— S. 159.) 
CHAPTER XIII. 


Of the warrant. 


159. Every warrant 
Form of warrant. 


issued by a Magistrate shall be in writing, and shalL be signed 
and sealed by such Magistrate, shall be in the form ( B ) 
given in the second schedule to this Act, or to the like effect. 


The warrant issued under this chapter remains in force until the person arrested is 

brought into the presence of the Magistrate who issued it, 
Effect of warrant and so long as he remains before such Magistrate. If the 

of arrest. person arrested is to be remanded to custody, an order must 

be made under section one hundred and ninety four or a 
warrant issued under section three hundred and three. 




Section 74 — Note 1. 

(1) (1889) 1 Weir 85 (85), In re Odda Kolan- 


than. 
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I 

II 

III 

IV 


V 

VI 

VII 

VIII 


SYNOPSIS. 

SCOPE OF THE SECTION 

DIFFERENCE BETWEEN SUMMONS AND WARRANT 
REQUISITES OF A VALID ARREST WARRANT 
FORM OF WARRANT 

(a) General Warrant 

( b ) Special Warrant 

(c) Blank Warrant 

(d) Conditional Warrant 
EFFECT OF ILLEGAL WARRANT. . 

“UNTIL IT IS CANCELLED BY THE COURT 

IT” 

“OR UNTIL IT IS EXECUTED” :. 

MODE OF EXECUTING A WARRANT 


Note 


ISSUING 


No. 

1 

2 

3 

4 

5 

5a 

i 6 

7 

8 

9 

10 

11 


Other Topics. 

Cases when warrants may be issued. See 
Note 1. 

Offence to be stated. See Note 3, Pt. 17 
Power of a superior magistrate to direct 
re-issue warrant once cancelled. See 

Note 9, Pt. 3. 

Power to cancel warrant and issue sum- 
mons. See Note 9, Pt. 2. 

Procedure on execution of warrant. See 


Ss. 81, 85. 

Seal of the Court. See Note 3, Pts. 8, 9. 
Signed by the Presiding officer. See Note 3, 
Pts. 1 and 4. 

Warrant containing wrong description. See 
Note 3, Pt. 16. 

Warrants under special act. See Note 3, 
F. N. 19. 


•e on execuuuu 

- ■»- srasa- 

1 32 “i hi sr S 2 M 5 « 

^ — TX — 

addressed to a pe«w . i of an offen der or the search for a thing. 1 A 

the apprehension P . always addressed to the person who is required 
summons, on the other nana, is uiway „ 

.itho, to attend * 0 “ r J .pptohe.d an .Sender and 

to U ZlZttSr-' no,l “' or ordcr " 

the meaning of S. 172 o f the Indian Penal Code. 

(CODE OF 1861— S. 76.) 

CHAPTER V. 

Of the warrant and its execution. 

. „ , Kv a Magistrate shall be in writing, and shall be signed and 

76. Every warrant 188ue g 1 eal ^ d by ^ uch Magistrate, and shall be in the form (B) 

Form of warrant. given in the Appendix, or to the like effect . 


u) <« M , 6 « *'«»)■ t - 
(1872) rrw.p° ^«» 9 >’ ’• 

(i-.) 


to produce a person Is not^legsl) • 
(2) (1028) 1928 AD. 232 (288): 50 All. 668, 

Sheo Jangal v. Emperor. 

(1866) 6 Both. W. R. 71 Or. (72), 
Queen ▼. Womeeh Chandra. 

(1906) 8 Cri. L. Jour. 117 (118), Majhi 
Mdhd. ▼. Emperor. 


S. 75, 
Notes 
1 — 2 . 
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Form of warrant of arrest. 


S. 75, 
Note 3. 


3. Requisites of a valid arrest warrant. — A warrant of arrest in order 
to be valid must fulfil the following requirements: — 

(a) It must be in writing. 

(b) It must be signed by the presiding ctffic&r. A warrant which is 
not signed by the authority issuing it is invalid and any arrest made in execution 
of such warrant is illegal ? See also Note 9 to S. 68 ante. 

The official designation of the person signing and the place of signing 
should appear on the face of the warrant. 2 A warrant signed by a Magistrate at 
a place outside the limits of his jurisdiction has been held to be illegal . 3 

The signature must be that of the presiding officer of the Court and not 
by any other Magistrate. Thus, a warrant signed by an Honorary Magistrate, 
who is not the Magistrate who has taken cognizance of the offence and on whose 
file the case is pending, is invalid The presiding officer need not, however, 
be the same Magistrate who has first taken cognizance of the case. The 
signature contemplated is that of the officer who is actually presiding at the 
time of the issue of the warrant. 5 


The signature should be made with a pen and not a stamp so that its 
authenticity may admit of proof. But the affixing of a signature by a stamp 
is only an irregularity which does not vitiate the warrant. 0 The signature 
should be by full name, but a signing by affixing of initials is only an irregularity 
which is cured by the provisions of S. 537 of the Code. 7 

(c) It must be sealed . — The reason for requiring the affixing of a seal 
is firstly to show that the instrument to which it is attached has not been issued 
without due deliberation and secondly, to prove the authority of the instrument. 8 
An omission to affix the seal renders the warrant invalid . 9 In the under- 
mentioned case 10 the Chief Court of Punjab has* however, taken a contrary 
view and held that the absence of a seal in a warrant is only an irregularity 


(1890) 1890 Pun. Re. No. 28 Cr., Allah 
Baksh v. Empress. 

(1881) Rat. Cr. 152 (153), Queen-Empress 
v. Lakshmi. 

[See also (1863) 1 Bom. H. C. R. 38 
(38), Reg. v. Sardar (Section 174, 
I. P. Code, does not apply to escape 
from custody under warrant of Civil 
Court) . ] 

Note 3. 

(1) (1918) 48 Ind. Cas. 340 (340): 1918 

Pat. 282, Mousi v. Emperor. 
(1896) 23 Cal. 896 (898), Abdul Gafur v. 
Empress . 

(1895) 1895 Pun. Re. Cr. No. 11, Ben- 
wari v. Empress. 

(2) (1872) 9 Bom. H. C. R. 154 (160), In re 

James Hastings. 

(3) (1910) 11 Cri. L. Jour. 570 (571): 1910 

Pun. Re. 23, GirdhaH Lai v. 
Emperor (Warrant under the 
Gambling Act III of 1867. Distin- 
guishing and explaining 1 Bern. 
840). 

(4) (1917) 18 Cri. L. Jour. 526 (526): 1917 

Pat. 17, Jagpat Roeri v. Emperor. 

(6) (1932) 1932 Pat. 175 (176), Rariick 

Ohandra v. Emperor (Distinguish- 
ing and explaining 18 Cri. L. Jour. 
526). 

(1932) 1932 Pat. 171 (175), Rartick 

Iyer ▼. Empress. 


(6) (1883) 6 Mad. 396 (398), Subramanya 

Iyer v. Emperor. 

(7) (1918) 46 Ind. Cas. 523 (524): 1918 

Pat. 613, Bankey Behary v. 
Emperor (Distinguishing and ex- 
plaining 23 Cal. 896) . 

(1901) 5 Cal. W. N. 447 (448), Abdul 
Sikdar, In re (Endorsement by 
initials which is identified — Held 
valid) . 

[See also (1886) 8 All. 293 (294), Empress 
v. Janki Prasad (Warrant in execu- 
tion of a decree) . ] 

[But see (1896) 23 Cal. 896 (898), Abdul 
Gafur v. Empress.] 

(8) (1872) 9 Bom. H. C. R. 154, In re James 

Hastings. 

(9) (1915) 16 Cri. L. Jour. 336 (336): 1915 

Cal. 737: 42 Cal. 708, Mohajan 
Sheik v. Emperor. 

(1928) 1928 Lah. 332 (333): 9 Lah. 424, 
Sobha Mai v. Emperor (Warrant 
under S. 69, Punjab Revenue Act. 
Decision of single Judge following 
42 Cal. 708). 

(1894) 18 Bom. 636 (668. 669', Alter 

Coalman v. Government of Bom- 
bay (Warrant under Act III of 1864). 
(1872) 9 Bom. H. C. R. 154, In re James 
Hastings. 

(10) (1910) 11 Cri. L. Jour. 570 (571): 1910 

Pun. Re. 23, Girdarilal v. Emperor 
(Search warrant issued under the 
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which can be cured by S. 537 and does not affect its validity. See also Note 9 to 
S. 68 ante. 

(d) It must be addressed to a police officer or other person .— Under 
S. 77, infra every warrant, of arrest should be directed to one or more police- 
officers or to any other person or persons. A blank warrant without specifying 
the addressee thereof is invalid. 11 It is, however, not always necessary that the 
name of the particular person addressed should be mentioned; a warrant 
addressed to the “Bailiff of the Court” without naming the Bailiff is perfectly 
legal. 12 But an endorsement of a warrant under S. 79 infra should be made 
by name to the person to whom it is endorsed. 13 

(e) The person to be arrested must be clearly identified . — A warrant 
should contain a distinct and unequivocal intimation to the person to be arrested 
that he is the individual meant to be apprehended 14 it should not merely bear 
the full name of the person to be arrested but also his description i.e., the place 
where he resides if not also his occupation so that there may be no doubt as to 
his identity A warrant to arrest “Solomon Moses” simply has been held to 
be defective as the name is not an uncommon one and there may be more than 
one having such a name. 10 Where a person is prosecuted for disobedience of 
a warrant of arrest, the onus is on the prosecution to show that the accused was 
the person against whom the warrant had been issued. In execution of a 
warrant made out against D son of G a certain D was arrested but was rescued 
therefrom — D was prosecuted for disobedience of warrant and in the course of 
the trial it appeared that the accused was the son of R and not of G. It v as 
held that the arrest was not a legal one and that the accused was not guilty of 

disobedience. 10 

m The Offence must be specified.- A warrant which docs not specify 
a punishable offence and which has been issued upon a statement not sufficient 

to make out any offence is illegal. 17 

t \ t\\d vuhstance of the warrant should be notified. As required b> 

S. SO *»* " rr “Vta“ d ”‘ i,y 

to the person arrested. If not t he arrest is rwt legal. 


!928 Lfth. 8 T 8 ; nr 14^(148) : 1918 
(11) (1918) No 16. Emperor v. 

Oaman 9) j amna Prasad 

(1924) 1929 AH. 128 I***'' 

v. Emperor. rM L. Jour. 1091 
[8«e also f 1004 )^ pnn R-. No. 10. 

1 (1092): King-Emperor 

Mohammad Bates* * Court’s war- 

‘“SSSV&iS'i Bailiff— H«ld 

(1982) T^AlW «»«>. «•« - ^ 
psror (Do.). J (fla8 ) ; 1915 Mad. 

,12, (1916) ) -"SB 

< ie “> ^d%v»^r,8«^ a "ft 
w <i900) <»•>. 

(M ) , 18 „) ' °' • 


(15) (1894) 18 Bom. 636 (669), ACsr Canaan 


v. Government of Bombay. 
[3oe also (1924) 1924 Cal. 


!n to James 


959 (960): 51 

Cal. 902, Jogendra v. ntTolal . 1 

(16) (1901) 28 Cal. 399 (400, 401), Debi Singh 

(17) (1871) 6 Bong*. L. R. App. 129 (130), In 

17) • tho matter of Bldhoomookee Dabee 

(Warrant of arrest on charge of ab- 
duction should state tho intent with 
which offence was committed). 

(1866) 6 Suth. W. R. 73 (73), Sheudyal 
Singh v. Girban Singh. 

(1875) 24 Suth. W. R. *8 (59), Ramxan 
All v. Durpo (Mere generic techni- 
cal designation of the offence ia not 

aufBcient) . . . . , 

(1873) 20 Suth. W. R. 23 (30), Abdul 
K Kadir Khan v. Magistrate (Do.). 

(18) (1898) 23 Cal. 896 (898), Abdul Gafur r. 

Empress. . . _ . 

(1899) 26 Cal. 748 (760), Satish Chandra 
Roy ▼. Jodns Randan Singh. 

(1924) 1924 Mad. *555 (556 ) : 47 Mad. 

' 442, In re Appasutamy Mudaiiar. 


S. 75, 
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S. 75, 
Note 3. 


As to warrants issued under 
following eases . 10 

[See (1930) 1930 Mad. W. N. 1215 (1215), 
Thammana Goundan v. Emperor (A 
village headman is not entitled to 
notice before personal service of war- 
rant to him) . ] 

(ID) Warrant under Extradition Act. 

(1926) 1926 Lnh . 411 (411): 7 Lah. 159, 
Ilansraj v. Crown (Under S. 7, the 
Magistrate cannot enquire into the 
legality of the warrant). 

(1915) 16 Cri. L. Jour. 31 (32): 1915 

Cal. 426: 42 Cal. 793, Gulli Sahu 
v. Emperor (No revision lies against 
order executing an extradition war- 
rant) . 

(1906) 4 Cri. L. Jour. 366 (367): 33 Cal. 

1032, Balthasar v. Emperor (When 
bail can be allowed, discussed). 

(1925) 1925 Pat. 112 (112), Sadhak Gir v. 

Emperor (Warrant not signed by 
political agent — H'jU void). 

(1913) 14 Cri. L. Jour. 672 (675) ; 41 Cal. 

400, Emperor v. Gulli Sahu (Held 
arrest illegal and procedure not war- 
ranted by law) . 

(1931) 1931 Oudli 394 (395), Baijnath v. 
Emperor (Held warrant valid). 

(1910) 11 Cri. L. Jour. 622 (622), Khadi 
Hussain v. Emperor (Warrant under 
S. 13, Fugitive Offenders Act — Held 
arrest not illegal) . 

Warrant under Gambling Act. 

(1933) 1933 Bom. 79 (79), Vallibhai Ibra- 
him v. Emperor % Warrant presumed 
to be properly issued. S. 144, 
111. (e) Evidence Act applies). 

(1924) 1924 Oudh 403 (403), Ohotay Lai v. 
Emperor (Do.). 

(1930) 1930 All. 740 (740), Parashram v. 

Emperor (A presumption under S. 6 
does not arise where warrant is ille- 
gal) • 

(1930) 1930 Bom. 350 (351), Emperor v. 

Nanalal Dwarakdas (Warrant issued 
to the Police Officer who has sworn 
on the complaint before the District 
Superintendent of Police — Held not 
illegal) . 

(1930) 1930 Bom. 49 (52): 54 Bom. 146, 
Emperor v. Ismail Hirji (Arrest by 
Police Officer authorised to arrest by 
Commissioner of Police and in his 
presence though not within vieao is not 
illegal) . 

(1909) 10 Cri. L. Jour. 3 (5) : 3 S. L. 

L. R. 56, Mithu v. Emperor (War- 
rant must specify the officer — Such 
officer cannot delegate his authority) . 

(1929) 1929 All. 903 (903), Faqira v. Em- 
peror (Search without a warrant 
illegal) . 

(1930) 1930 Oudh 403 (404), Lachman v. 

Emperor (To issue warrant to raid 
house where gambling goes on in 
Dewali is undesirable) . 

(1911) 12 Cri. L. Jour. 28 (29): 6 Nag. 

L. R. 168, Emperor v. Umerkhan 
(Irregularity in search will not vitiate 
conviction where there is independent 
evidence to support it) . 

(1879) 4 Cal. 659 (661), Nazir Khan v. 

Probadh Dutta (Even if search is 
illegal conviction can be sustained 
where there is independent evidence). 

(1892-1896) Upp. Bur. Rul. Cr. 123, Queen- 
Empress v. Nga Kan (Do.). 

Warrant under the Bombay Police Act. 

(1871) 8 Bom. H. C. R. 1, Reg. v. Nana 
Moroji (Should be addressed to one 
or more superior Police Officers). 


other special and Local Acts see the 


TTflrranf under S . 48 of the Calcutta Police 
Act. 

(1926) 1926 Cal. 966 (968): 53 Cal. 718, 
W alwekar v. Emperor. 

Warrant under the Public Demands Recovery 
Act. 

(1926) 1926 Cal. 605 (606), Salimaddin v. 

Emperor (Time for execution can be 
extended by the officer issuing but 
not by Nazir) . 

(1910) 11 Cri. L. Jour. 128 (129): 37 
Cal. 122, Sheikh Naseer v. Emperor 
( Resistance after the expiry of re- 
turnable date mentioned in the war- 
rant — Held not illegal) . 

Warrant under S. 193 of the N.-W.P. 
Tenancy Act. 

(1905) 2 Cri. L. Jour. 155 (156): 27 
All. 491, Emperor v. Narbadeswar. 

Warrant under the Income-tax Act. 

(1921) 1921 Sind 51 (53): 16 S. L. R. 

161, Emperor v . Gulabrai (Warrant of 
attachment) . 

Distress warrant under Bengal Municipal 
Act. 

(1922) 1922 Pat. 532 (533): 1 Pat. 423, 
Government Advocate, Bihar and 
Orissa v. Ganga Prasad (Date of re- 
turn not mentioned — Warrant not 
illegal) . 

(1871) 16 Sutli. W. R. 1 (3), Bissenssur 
v. Chatter jee (Arrest warrant cannot 
be issued by Municipal Commissioner 
under Act III of 1864) . 

Warrant under Civil Procedure Code. 

(1921) 1921 Cal. 79 (79), Superintendent 
and Remembrancer of Legal Affairs 
v. Baroda Kanta (Bailiff need not 
in the first instance show the warrant 
to the judgment-debtor) . 

(1923) 1923 Cal. 584 (585), Harish Chan- 
dra Chaudhury v. Girdhar Sarkar 
(Sheristadar signing warrant by order 
— Presumption is it is valid) . 

(1902) 6 Cal. W. N. 845 (846), Deputy 
Legal Remembrancer v. Mir Sarwar - 
jani (Do.). 

(1925) 1925 Mad. 613 (614), Mumgappa 
Naicker v. Emperor (Prayer for 
sympolical possession only — Warrant 
issued for actual possession — Warrant 
is illegal) . 

(1931) 1931 Cal. 443 (444): 58 Cal. 940, 
Rajani Kanta Saha v. Emperor 
(Court ordering notice under O. 21, 
R. 22 and simultaneous warrant of 
arrest — Warrant not illegal) . 

(1932) 1932 Pat. 315 (317): 11 Pat. 743, 
Puna Mahton v. Emperor (Do.). 

(1923) 1923 Mad. 687 (688). In re Gara- 
pati Kottaya (Execution of warrant 
by Amin after expiry of time for 
return fixed by Nazir bnt not by 
Court — Held resistance illegal) . 

(1932) 1932 All. 227 (228), Jagannath v. 

Emperor (No proper delegation by 
’the officer empowered to arrest — Held 
arrest illegal) . 

(1918) 47 Ind. Cas. 868 (870): 1918 Ca«. 

4, Gahar Mahammad v. Pitambar 
Das (Decree for restitution of conju- 
gal rights — Warrant issued to seize 
the wife and deliver her bodily to 
her husband — Held warrant illegal) . 

(1918) 47 Ind. Cas. 876 (877): 1919 

Cal. 914, Abdul Waxed v. Em- 
peror (Wife not entitled to provious 
notice before issne of a warrant in 
execution of a decree for restitution of 
conjugal rights) . 
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4. Form of warrant. — As to form of a warrant under this section see 
Schedule V, Form No. 2. A strict adherence to the form prescribed tends to 
prevent the warrant being granted irregularly and without enquiry as to 
whether the circumstances justify its issue. 1 

Where any special or local Act does not provide a form of the warrant 
of arrest, the form prescribed by the Code should be adopted. 2 

5. General warrant. — A general warrant or a warrant to apprehend 
all persons committing a particular offence is not authorised by the Code and 
is illegal. 1 Similarly a warrant to search any house which the police-officer to 
whom it is directed may think fit is illegal. 2 

5-a. Special warrant. — In the case of a special warrant the only person 
who can execute it is the officer named in the warrant. A warrant which can 
be endorsed over to another officer for execution is not a special warrant. 1 

6. Blank warrant. — A blank warrant, or a warrant not addressed to 
any officer or person is invalid. (See note 3(d) supra). 

7. Conditional warrant. — A warrant which provides that the person 
against whom it is issued should do a particular thing and that, if he does 
not do so, he should be arrested is invalid. Thus, a warrant which contains 
an order that if A does not remove himself forthwith from British India, he 

should be arrested is illegal. 1 

8 Effect of illegal warrant.— Proceedings taken in pursuance of an 
illegal warrant 1 or a warrant issued without jurisdiction 2 are void and resist- 
ance to the officer executing such a warrant is not punishable. But an irregul- 
arity or defect in the warrant does not vitiate the warrant, (vide S. o3/). 

As to what are illegalities and irregularities in a warrant, see Note 3, 


supra. 


Note 4. p. rj 

(1) (1864) 1 Suth. W. R. Cr- C q 0 ^ ufman 

(2) < 1894) %Zr n^ntTs^ay. 

[See also S. 5, ante.] 

154 (160), In re 

(1) (1872) 9 Bom. H. C. R- 1°* ' 

James Hasting Benwari 
(1895) 1895 Pun. Re- No - 

<1924) 

« <»»> 86 
U> (1929) 

chand. 

(i) (i804) sues 

[See also Y™ 7 } ^ondUlonal dlrecUon aa to 
puniahment Siegel). 37 Reg 

< 1860 * 6 V. 

U) (1907, 11 Crt.*W. V S3. (888), Babv 
Or. P. O.— 37 


(1905) 


( 1918 ) 

(1897) 

(1928) 

(1819) 

(1933) 

(1984) 
(1933) 
(2) (1928) 

(1926) 

(1872) 


Haidar v. Emperor. 

2 Crl. L. Jour. 64 (65): 1905 Pun. 
Re. No. 10, Emperor v. Himagat 
AH (Not an offence under S. 186, I. 

44 In’d.’Cas. 742 (743): 1918 Lah. 
332: 1918 Pun. Re. 9, Attar Singh 
v. Crown. 

24 Cal. 320 (324), Empress v. Jogen- 
dranath. 

1928 Mad. 624 (625): 51 Mad. 

873, Paruvathia PUlai v. Emperor 
(Requirements of S. 77 not fulfilled 
— Held warrant illegal) . 

22 R. R. 878, Margate Peer Co. 
v. Hanman, cited in 1924 Cal. 1 
( 8 ). 

1933 Mad. W. N. 725 (726. 727), 
Seetharamlah v. Emperor (Distraint 
warrant for arrears of land revenue). 

1934 Mad. 206 (207), Bubbaramiah 
v. Emperor (Civil warrant). 

1983 All. 759 (761), Emperor v. 
Tohta. 

1928 Bom. 184 (185, 186): 52 

Bom. 151, Shripad OhandavarJcar, 

98 laid. Cas. 416 (416) . (All.), 
Pahalwan Singh v. Emperor. 

3 N.-W.P. 817 (818), Queen r. 
Oomrao Singh. 


S. 75, 
Notes 
4—8. 
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S. 75, 
Notes 

9 — 11. 


S. 76. 


9. ‘ Until it is cancelled by the Court issuing- it”. — A warrant of 
arrest remains in force until it is cancelled by the court issuing it. 1 The 
Court has a discretion on sufficient cause being shown to cancel the warrant 
and issue a summons instead. 2 When once the Court that issues a warrant 
cancels it, it ceases to be effective. A District Magistrate has thus no power 
to direct a Sub-Divisional Magistrate to re-issue a warrant cancelled by him. 3 

10. “Or until it is executed”. — The fact that the returnable date 
mentioned in the warrant has expired does not effect its executability after 
that period. 1 When the law has not fixed any period, the presumption is that 
it retains its validity until it is executed. 2 Similarly a warrant on which 
there is an endorsement for bail to be taken for the appearance of an accused 
on a certain date does not lapse on the expiry of that date. It is only the 
direction to take bail that lapses but the warrant continues in force. 3 


The force of a warrant of arrest is, however, at an end when the accus- 
ed is arrested and brought before the Magistrate. 4 A person should not bo 
arrested after he had surrendered and been released on bail. 5 

11. Mode of executing ,a warrant, — See Ss.76-80 infra. The provi- 
sions of the Code relating to the issue and execution of a warrant apply in 
general to warrants issued under special Acts in the absence of any contrary 
provision thereunder. 1 See S. 5, ante. 



*. (l) Any Court issuing a warrant for the arrest of 

any person may in its discretion direct by 

court may direct security endorsement on the warrant that, if such 

to 1)© taken. « •. * .-i /y» • » 

person executes a bond with sumcient 
sureties for his attendance before the Court at a specified time 
and thereafter until otherwise directed by the Court, the officer 


*(CODE OF 1882— S. 76.) 


76. Any Court issuing a warrant for the arrest of any person may in its discretion. 

direct by endorsement on the warrant that, if such person 
Court may direct security execute a bond with sufficient sureties for his attendance be- 
to be taken. fore the Court at a specified time and thereafter until other- 

wise directed by the Court, the officer to whom the warrant is 
directed shall take such security aud shall release such person from custody. 


(1) (1927) 

(2) (1908) 

(1908) 

# 

(3) (1897) 
(1917) 


Note 9. 

1927 Lah.. 744 (745), Linton v. 

Crown . 

8 Cri. U. Jour. 187 (187): 1 

S. L. R. Cr. 69, Imperator v. 
Mussammat Janat. 

8 Cri. L». Jour. 454 (454), Musam- 
mat Prem Kaur v. Mai Shamnath. 
1 Cal. W. N. 650 (651), In re 
Qurucharan Aich. 

18 Cr. L. Jour. 1001 (1001) : 1917 
All. 296, SaharuUa Choudhurry v. 
Kendna Santhal (Following 1 Cal. 
W. N. 650). 


Note 10. 

(1) (1928) 1928 Pat. 466 (466) : 7 Pat. 478, 

Emperor v. Binda Ahto. 

(2) (1904) 1 Cri. L. Jour. 227 (231): 28 

Bom. 129, Emperor v. AUomiya 
(Jaoob, J. dissenting — Warrant 


under S. 6, Bombay Gambling Act).. 

(3) (1909) 10 Cri. L. Jour. 479 (480) (Cal.)^ 

Ransan Singh v. Emperor. 

(4) (1872) 17 Suth. W. R. Cr. 55 (55), 

Mxcthooranath Chuckerbutty v. 
Beera Lai Dose. 

(1869) 13 Suth. W. R. Cr. 1 (5), Puma- 
chandra Banerjee, In re. 

(1876) 25 Suth. W. R. Cr. 8 (8), In re- 
Zuhuruddcen B ossein. 

[See also (1868-69) 5 Bom. H. C. R. (Cr.) 
31 (34), Rag. v. Surkya valad 
DhaJcul . . „ „ , 

(5) (1917) 18 Cri. L. Jour. 526 (626): 1917 

Pat. 17, Jagat v. King-Emperor. 

Note 11. 

(1) [See (1908) 7 Cri. L. Jour. 19 (21): BO- 

All. 60, Emperor v. Kashi ^ War- 
rant under Act III of 1867 governed* 
by the provisions of the Code) . J 
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to whom the warrant is directed shall take such security and 
shall release such person from custody. 

(2) The endorsement shall state — 

(a) the number of sureties ; 

(Z>) the amount in which they and the person for 
whose arrest the warrant is issued, are to be 
respectively bound ; and 

(c) the time at which he is to attend before the Court. 

(3) Whenever security is taken 

under this section, the officer to whom the 
warrant is directed shall forward the bond 


Recognizance to be for 
warded. 


to the Court. 


SYNOPSIS. 


Note No 

SCOPE OP THE SECTION i 

CONTENTS OP ENDORSEMENT OTmRF ' STirH 

“TIME AT WHICH HE IS TO ATTEND BEFORE SUCH ^ 

ENDOWMENT FOE BAIL ON PERSONAL RECOGNISANCE- 4 


, U 11 the number of sureties, ( b ) the amount in which they 

and the T p e ro"hos 9 e arrest the .arrant is issued are to he respectively hound, and (c> 

the time at which he is to attend he ^ ^ undCT this sect ion, the officer 

Be cognizance to he for- to whom the warrant is directed shail forward the bond to 

warded t,ie CoUrt - 

(CODE OF 1872— S. 160.) 

. AivnreHcm of the Magistrate, in issuing a warrant for 

160. It shall he in the d t on> to direct by endorsement on the war- 

_ . . rant that if such person be willing and ready to give hail, 

Magistrate may direct ' be fi xe d by the Magistrate for his appearance 

baU to be taken. “bo Magistrate on a specified day (which sum and 

be 5 ore * n answer the complaint, the officer to whom 

day shall be named in fl “ ob .. e “ d "” e “„eh ’ba«. » nd sha11 relea8e £r ° m CU8t ° dy ^ PerS °" 
the warrant is directed shall accept 

complained against. aiven, the officer shall forward the bail-bond 

Bail-bond to he forward- ^ 

fld. - 

(CODE OF 1861 — S. 181.) 

t. of the Magistrate in issuing his warrant for the 

181. It shall be in the disc^ *0 againsl t whom a complaint has been 

Magistrate may direct m&d ^ ^ and ready to give bail in a sum to be hxe, 

ball to be taken. thc Ma^trate for his appearance before the Magistrate 

l -necified day to answer the complaint, the officer to whom 

to be named in the warrant on a B P e< V b ., d release the person from custody. 

ttewwmfc is directed the bail bond to the “ 

Tt, of bail being &***> tne 
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S. 76, 
Notes 

1—5. 


Note No. 


ARRESTING OFFICER’S POWERS TO REFUSE RECOGNI- 
SANCE 

WARRANT OF ARREST FOR PRODUCTION OF PERSON 
BEFORE POLICE-OFFICER, IF LEGAL 
“MAY IN ITS DISCRETION” 

POLICE-OFFICER IF CAN TAKE BOND FOR APPEARANCE 
BEFORE HIMSELF 


5 

6 

7 

8 


Other Topics . 

Applicability to witnesses. See Note 1, Deposit in cash. See S. 513. 

Pt. 1. Duration of bailable warrant. See Note 3, 

Bailable warrant in non-bailable cases. See Pt. 1. 

Note 7. 


1. Scope of the section. — This section provides for the issue of “ bail- 
able warrants.” It is not limited to warrants of arrest issued against an 
accused person but applies to all warrants of arrest. Thus a warrant of arrest 
issued against a recalcitrant witness may direct release on security. 1 


2. Contents of endorsement. — The endorsement for taking security 
must state : — 

(1) The number of the sureties. 

(2) The amount of the bonds. 

(3) The time at which the person sought to be arrested is to attend 

the court. 

A warrant not complying with these requirements is not in proper f orm 1 

As to the form of the endorsement. See form No. II, Sch. V. 

3. “Time at which he is to attend before such Court”. — Where the 
date on which the person to be arrested is to attend before the court passes 
without the person being arrested, the direction for tail lapses, though the 
warrant itself continues in force and the person may be arrested even after that 
date. S. 75 and this section must be read together. 1 

4. Endorsement for bail on personal recognisance. — Where an endorse- 
ment directs the release of the arrested person on his personal recognisance, 
the police-officer executing the warrant is not authorised to take security from 
any person and a bond so taken will be void. 1 

5. Arresting officer’s powers to refuse recognisance. — Where an 
endorsement for taking a bond has been made on the warrant of arrest, the 
arresting officer has only to see whether the sureties offered are worth the 
amount stated in the endorsement. He has no power to enquire whether the 


Section 76— Note 1. 

(1) (1881) 2 Weir 89 (89). 

Note 2. 

(1) (1870) 7 Bora. H. C. R. 60 (66), Reg. ▼. 

Vyankat Rao. 


Note 3. 

(1) (1909) 10 Cri. L. Jour. 479 (480) (Cal.), 

Roushan Singh v. Emperor. 

Note 4. 

(1) (1906) 6 Cri. L. Jour. 275 (276) (Lah.)» 

Kala Singh v. Emperor. 
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person under arrest is good for the amount of the security or whether the 
sureties are persons who are able to keep control over the person arrested} 

6. Warrant of arrest for production of person before police-officer 

if legal . — This section and S. 81 must be read together and so reading them it 
is clear that a Magistrate is only competent to issue a warrant of arrest for 
production of a person before his own court and not before a police-officer. 1 

7. “May in its discretion”. — See the under mentioned ease. 1 

8. Police officer if can take bond for appearance before himself. — S'ee 
Ss. 497 and 499 infra 



*. (1) A warrant of arrest shall ordinarily be directed 

to one or more police-officers, and, when 
^warrants to whom direct issued by a Presidency Magistrate, shall 

always be so directed; but any other 
Court issuing such a warrant may, if its immediate execution is 
necessary and no police-officer is immediately available, direct it 
to any other person or persons; and such person or persons 
shall execute the same. 

(2) When a warrant is directed to 
Warrants to several per- more officers or persons than one, it may 

be executed by all, or by any one or more, 

of them. 


80118. 


, *(CODE OF 1882— S. 77.) 

77 A warrant of arrest shall ordinarily be directed to one or more police-officers, 

and, when issued by a Presidency Magistrate, shall always be 

Warrants to whom direct- bo directed; but any other Court issuing such a warrant may, 
aA if its immediate execution is necessary and no police-office! is 

immediately available, direct it to any other person or 

persons ; and such person or persons shall execute the same. 

When a warrant is directed to more officers or persons 
Warrants to several per- than one, it may be executed by all, or by any one or more, 

sons. of them * 


Warrants to whom direct 


ed. 


Warrants to several per- 
sons. 


(CODE OF 1872— Ss. 161 & 164.) 

161. The warrant shall ordinarily be directed to a 
. police-officer, but the Magistrate issuing a warrant may, if 
immediate execution be necessary and no police-officer be im- 
mediately available, direct it to any other person. 

164. A warrant may be directed to several persons, 
and, when so directed, may' be executed by all 4 or by any one 
or more of such persons. 


(1) (1928) 1926 C»7.°*96l' <W - ^ 

BiwMvaf Bov Emperor. 

U) (1807) 34 0*1*830 %38). Quaen-Bmprese 


T. Jogendranath Muktrjte. 

Vote 7. 

(1) (1911) 13 Cri. L. Jour. 430 (481) (Mod.), 

Marula Sidda Sivamulu r. Emperor. 


S 76, 
Notes 
5 — 8. 


S. 77. 
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Warrant to whom Directed* 


S. 77, SYNOPSIS . 

Notes Note No. 

1—3. LEGISLATIVE CHANGES .. .. .. .. 1 

“SHALL ORDINARILY BE DIRECTED TO ONE OR MORE 

POLICE-OFFICERS” .. .. .. 2 

WARRANT, WHEN MAY BE DIRECTED TO PERSONS OTHER 

THAN POLICE-OFFICERS .. .. 3 

WARRANT UNDER THE BOMBAY GAMBLING ACT . . 4 


Other Topics. 

Omission of the name of the police-officer. See Note 2, Pt. 1. 

1. Legislative changes. — Under the Code of 1861 the warrant was 
required to be directed “to a police-officer ”. The section was altered in the 
later Codes so as to enable a warrant to be directed to one or more police- 
officers or persons. 

2. “Shall ordinarily be directed to one or more police-officers'* . — 

This section merely directs that a warrant shall be ordinarily directed to one 
or more police-officers. It does not say that the ruapne of that police-officer as 
well as his designation is to be inserted in the warrant. A warrant addressed 
therefore, to “the sub-inspector of police of X” is perfectly legal. 1 The 
section is directory and not mandatory and a substantial compliance with its 
provisions is sufficient. 2 

This section has been held to apply also to cases coming under S. 10 of 
the Burma Gambling Act (I of 1899). 3 See also S. 5 ante. 

3. Warrant, when may be directed, to persons other than police- 
officers. — A warrant may be directed to persons other than police-officers, but 
the following conditions are necessary in order to enable the Court to do so : — 

(1) There must be the necessity to arrest. 

(2) The necessity must be for 'immediate arrest and 

(3) No police officer should be immediately available. 1 



(CODE OF 1861— Ss. 77 & 79.) 


77. A warrant shall ordinarily be directed to police- 
Warrants to whom to be officer, but the Magistrate issuing a warrant may if imme- 
direefed. diate service be necessary and no police-officer be immediate- 

ly available, direct the warrant to any other person. 

79. A warrant may be directed to several persons, and 
To several persons joint- when so directed, may be executed by all, or by any one or 
]y. more of such persons. 



Section 77 — Note 2. 

(1) (1918) 1918 Pat. 613 (615), Nawab Chow - 

dhry v. Loknath Singh . 

(1924) 1924 Rang. 883 (384), Ma Kin v. 
Emperor. 

[But see (1922) 1922 Oudh 224 (225): 25 
Oudh Cas. Ill, Emperor ▼. Shankar 
Dayal (Name not given; warrant held 

irregular) . ] 

<2) (1896) 1896 Pun. Re. No. 1 Cr. p. 7, 


Muhammad Yusuf uddin v. Empress. 
(3) (1893-1900) L. B. R. 547 (547), Empress 

v. Nga Po Nyun. 

Note 3. 

(1) (1870) 13 Suth. W. R. 27 (82), Surrsndro 

Nath Roy. ,, , 

(1928) 1928 Mad. 624 (625): 51 Mad. 
873, Pasuvalhi PiUai v. Emperor. 
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4. Warrant under the Bombay Gambling Act. — See the undermen- 
mentioned cases. 1 



* 


(1) A District Magistrate or Sub-divisional Magis- 
trate may direct a warrant to any land- 

warrant may be directed j^oldei', farmer or manager of land witbin 

to lananolaers, etc. 7 ... « 

his district or subdivision for the arrest oi 
any escaped convict, proclaimed offender or person wbo has 
been accused of a non-bailable offence, and wbo has eluded 
pursuit. 


(2) Such landholder, farmer or manager shall acknow- 
ledge in writing the receipt of the warrant, and shall execute it 
if the person for whose arrest it was issued is in, or enters on, 
his land or farm, or the land under his charge. 

(3) When the person against whom such warrant is 
issued is arrested, he shall be made over with the warrant to the 
nearest police-officer, who shall cause him to be taken before a 
Magistrate having jurisdiction in the case, unless security is 

taken under section 76. 


•(CODE OF 1882— S. 78.) 


Warrant may be directed 
to landholders, See. 


78 A District Magistrate or Sub-divisional Magistrate may direct a warrant to any 

land-holder, farmer, or manager of land with Ins district or 

sub-division for the arrest of any escaped convict, proclaimed 
offender, or person who has been accused of a non-bailable 

offence, and who has eluded pursuit. 

o V 1 farmer or manager, shall acknowledge in writing the receipt of the 

*. person for .hose arrest it was issued is m, or enters on, 

his land or farm, or the land ^^suctTarrant is issued is arrested, he shall be made 
When the person agamst wh who shall cause him to he taken before a 


(CODE OF 1872— S. 182.) 

* m strict may direct a warrant or warrants to landholders, 

162. The Magistrate of the ^Jgers of land, for the arrest of any escaped 

Warrant may be directed farmers offender, or a person who has been accused 

-to landholders, of a non-bailable offence, and who has eluded pursuit. 

Such landholder or other person shall acknowledge the 
. 6 shall be bound to execute it, should the person for whose arrest it 

receipt of the warrant and , t f ar m or land under his charge. 

■was issued enter on or be m » 


,/max 

Ci 


Wot® R .. . 54/n^m. 146, 

■U) (1080) 1080 Bom. «» / 

Emperor v. I ***". B# R. 441, 

(1080) 1080 Bind 60 ( 6 £> ’ ror (No delega- 

A-iiudornal JJSrant to another) . 

tion of ■P 6C J* 1 7Tl?0) : 53 Bom. 367. 
(1020) 1020 Bom. 1»7 <1001 . 


Emperor 

(Do.). 

(1000) 10 Cri. L. Jour. 8 


Thavarmal Rupchand 


8 B. L. R. 


(4): 8 1 

56, Orown v. MiOtu (Do.). 

(1980) 1080 Bom. 850 ( 361 ). Emperor v. 
Nanalal Dvtarka Dae (Section 6 of 
the Bombay Gambling Act). . 


.-a 


S. 77, 
Note 4. 

S. 78. 
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Warrant may be directed 


TO POLICE-OFFICERS. 


S. 79, 
Note 1. 



Warrant 

police-officer. 


directed to 


A warrant directed to any police-officer may also be 

executed by any other police-officer whose 
name is endorsed upon the warrant by the 
officer to whom it is directed or endorsed. 
SYNOPSIS. 


legislative changes 

APPLICABILITY OP THE SECTION TO 
OTHER LAWS 
SPECIAL WARRANT 
“DIRECTED TO ANY POLICE-OFFICER’’ 
“BY ANY OTHER POLICE-OFFICER” 
ENDORSEMENT— HOW MADE 
“BY THE OFFICER TO WHOM IT 

ENDORSED” 


Note No. 

WARRANTS UNDER 

• • • • . . . . 2 

• • • • . . 2-3. 

3 

• • • • . . . . 4 

• • • • • • . . 5 

IS DIRECTED OR 

• • • • . . . . 6 


Other Topics. 

Initialling of endorsement. See Note 5, Process Servers— if police-officers. See Note 
Pt - 4 * 4 Pt. 1. 

1. Legislative Changes.— Under the Code of 1861, the warrant could 

be endorsed only by the person to whom the warrant was directed. The endorsee 

could not re-endorse it to any other police-officer. The words “by the officer 

to whom it is directed or endorsed” now show that such re-endorsement can 
be made. 



Should the person against whom such warrant is issued to be arrested, he shaU be made 
over to the nearest police-officer with the warant, and such police-officer shall cause such 
accuse person to be carried before the Magistrate having jurisdiction unless bail may be 
and is taken under section one hundred and sixty. 


(CODE OF 1861— Nil.) 


*(CODE OF 1882— S. 79.) 

79. A warrant directed to any police-officer may also 
be executed by any other police-officer whose name is endorsed 
upon the warrant by the officer to whom the warrant is direct- 
ed or endorsed. 


(CODE OF 1872— S. 165.) 

165. A warrant directed to a police-officer may also 
be executed by any other police-officer whose name is endors- 
ed upon the warrant by the officer to whom the warrant ie 
directed or endorsed. 


Warrant directed to 
police-officer . 


Warrant directed to 
police-officer . 


Police-officer may en- 
dorse warrant to another 
officer. 


(CODE OF 1861— S. 80.) 

80. A warrant directed to a police-officer may also be 
executed by any other police-officer whose name shall be 
endorsed upon the warrant by the officer to whom the warrant 
is directed. 


Warrant may be directed to police-officers. 
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2. Applicability of the section to warrants under other laws . — See 
S. 5 of the Code and the undermentioned cases. 1 

2-a. Special warrant. — A special warrant can be executed only by the 
officer named in it and cannot be endorsed over to any other officer for execu- 
tion. 1 


3. Directed to any police-officer. — See Note 2 to S. 77, ante. 


4. By any other police-officer. — An endorsement under this section 
can be made only to a police-officer. Process servers cannot be properly regard- 
ed as police-officers. 1 This section extends the authority to execute a warrant 
only to a police-officer whose name is endorsed on the warrant. An endorse- 
ment to the Sub-Inspector of a particular thana will not enable a Head cons- 
table who is temporarily in charge of the thana, to execute the warrant. 2 


5. Endorsement — how made. — The essential thing about the endorse- 
ment is that it should be in writing. The direction that the endorsement 
should be written upon the warrant itself is not of such vital importance 
and it is immaterial if the writing is on the warrant Dr on a separate piece of 
paper. It is further not necessary that the authorisation should be addressed 
to the endorsee so long as the authorisation is clear. 1 The endorsement of the 
warrant should state the name of the endorsee. It is not necessary that the 
official designation of the endorsee should also be given even though Form 
No. 2 of Sch. 5 seems to suggest that both the name and the designation should 
be given. 2 An endorsement, to “the officer in charge of a police station 
without the name of such officer being given is not sufficient. 


An endorsement should obviously be signed by the endorser. It is 
desirable that such signature should be a full signature. But an endorsement 
by merely subscribing initials is not invalid. 

6 “ Bv the officer to whom it is directed or endorsed ’ ’.-The endorse- 

Inspector. 1 


(1) (1908) 


(1895) 


(1928) 


» « 


(1920) 


(1909) 


(1920) 


(1) (1929) 


flection 79-— -Note 2. 80 

WtofT Act l 8 e7-Secnon »PPH«> • rj , 
Singh Act Section 

s&asnsa? «cct.on p do« 

notapply)- f .Q 50), Pothxcai 

Act 

—Section does not g g L 

10 Cri ' y SfUhu (Bomber 

("“" A 885 ' 

Mahadsp ▼. Emperor. 

• • A iky (160) : 58 Bom. 857» 


Note 4. 

m (1900) 27 Cal. 457 (460). Durga Ctiaran 

Jemadar y. Qtuen-Empress. 

(2) (1913) 14 CrI. L. Jour. 142 (143): 1913 
' ' pun. Re. 16. Emperor v. Qaman 

(Search warrant nnder S. 100, 
infra .) . 

Note 6. 

m (1931) 1931 Sind 89 (92. 93 and 94) : 25 9. 
1,1 L. R. 117, Mangaram Jeramdaa v. 

Emperor. _ _ 

(2) (1932) 1932 Pat. 171 (172. 173), Kartik 

Chandra v. Emperor. 

(8) (1899-1900) 4 C. W. N. 85 (86), Durga 

Tetoari r. Rahman Bukeh. 

( 4 ) (1900-1901) 5 Cal. W. N. 447 (448), Ab- 
' ; V dul 8 Cedar r. Malhu 8ingh. 

Note 8. 

( 1 ) (1900) 27 Cal. 457 (459. 460), Durga 
' Charan Jamedar Y . Bmpresi. 


Or. P. 


S. 79 

Notes 2-6. 


S. 80, 
Note 1. 



-Notification of substance of warrant. 



* 


Notification of substance 
of warrant. 


The police-officer or other person executing a warrant 

of arrest shall notify the substance there- 
of to the person to be arrested, and, if so 
required, shall show him the warrant. 
SYNOPSIS. 


SHALL NOTIFY THE SUBSTANCE 

SHOW HIM TIIE WARRANT IF SO DESIRED 

EFFECT OF NON-COMPLIANCE WITH THE SECTION 


Note No. 
1 
2 
3 


Warrant to be in possession 
See Note 2, Pt. 2. 


Other 

of the officer 


j uyius. 

What amounts to 
Note 2, Pt. 4. 


Valid Notification. See 


1. Shall notify the substance. —The police-officer or other person 
executing a warrant of arrest is hound to notify the substance of the warrant 
to the person sought to be arrested. 1 The object of this is to give the person 
sought to be arrested a reasonable opportunity of knowing on what charge he 
was being arrested and before which Court he was to appear so that he may 
take steps for arranging for his defence. 2 An arrest made without notify- 
ing the substance of the warrant as required by this section is illegal. 3 But 
where the person arrested has a reasonable opportunity of knowing on what 
charge he is being arrested, the requirements of the section is satisfied and the 

police-officer need not go through the formality of explaining the particulars of 
the warrant to the accused. 4 


*(CODE OF 1882— S. 80.) 

. SO* The police officer or other person executing a 

Notification of substance warrant of arrest shall notify the substance thereof to the 
of warrant. person to be arrested, and, if ‘so required, shall show him the 

warrant. 


Notification of substance, 
of warrant. 


Notification of substance 
of warrant. 


(CODE OF 1872— S. 176.) 

176. A police officer or other person executing a war- 
rant of arrest shall notify the substance of the warrant 
to the person to be arrested, and if required to do so, shall 
show the warrant to such person. 


(CODE OF 1861— S. 90.) 

90. A police officer or other person executing a war- 
rant of arrest shall notify the substance of the warrant to 
the person to be arrested, and, if required to do so, shall 
show the warrant to such person. 


Section 80 — Vote 1. 

(1) (1896) 23' Cal. 896 (898), Abdul Gafur v. 

Empress. 

(2) (1918) 1918 Pat. 613 (615), Bankey Behari 

Singh v. Emperor. 

(3) (1912) 13 Cri. L. Jour. 590 (590) (Cal.), 


Shyama Churan Mujumdar v. Em- 
peror. 

(4) (1918) 1918 Pat. 613 (616), Bankkey Be- 
hari Singh ▼. Emperor. 

(1932) 1932 Pat. 171 (178), Kartik Chandra 
Maity v. Emperor. 
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It is not necessary that the officer or other person arresting another 
under a warrant, should in his report state the fact of his having notified 
the substance of the warrant as required by this section.' 1 As to applicability 
of section to arrest under the written orders of a police-officer, under S. 56, 
see S. 56, N. 6. 


2. Show him the warrant if so desired. — The person sought to be 
arrested is entitled to see if the person arresting has authority to do so and to 
ask for inspection ot the warrant. 1 So the police officer should not proceed 
to arrest without having the warrant in his possession. 2 It is enough however, 
if he has the warrant in his possession available for inspection; it is not neces- 
sary to show the same 'unless so required . 3 When so required the warrant 
must be shown in such a manner as to give the person arrested an opportunity 
to read the same. Thus where the police-officer merely held the warrant m 
his hand along with other warrants without allowing the person arrested to 
read the same it was held that requirements of the section were not satisfied. 

3 Effect of non- compliance with the section. — It has been seen in 
Note 1 ante that an arrest without complying with the requirements of the 
section is illegal. It has also been seen that the requirementsofthesecUon are 
satisfied if either the substance of the warrant is notified by the anestoi or 
the warrant is shown to the person arrested to enable him to understand the 

... a., o r ,.pst under a warrant may also be supported under the 

contents hereof . An arrest u notifieation of the substance of the 

provisions of S 46 sub S I above «, se an arrest made without 

* ,he ” " leEal ” d * or 

obstruction thereto is no offence. 

_ 4 - 1 1 riot however vitiate a conviction toi anj 

srs^ " charsca ' “ 

• “ ^ person renting a warrant 

81 . lneponc o£ arrest shaU (subject to the provisions 

Person arrested to he « ci hq as security) without unneces- 

5S®T” "" 2ry' delay bring the person arreste d 

♦(CODE OP 1882 — S. 81.) 

81 The police officer or other person executing a war- 
rant of arrest shall (subject to the provisions of S. 76 as to 
apfuritv) without unnecessary delay, bring the perso 
arrested ’before the Court, before which he ts required by 


Person arrested to be 
brought before Court with- 
out delay. 


,5) (1932, 1982 Pat. m<m>. Chandra 

Malty ▼ • Emperor. 

(1) (1890) 18 All. 246 (248), Emprese * . Dallp 

and others* r-r||\ • 47 M*d . 442 f 

...... .... 

(2) (1016) 506, Mia* 

Husain r. Trfbhawan v. 

(3) (1918) 1918 Oudb 162 (16»Jt 

Emperor. Q) Fatuh Chandra 

<4) (1809) 26 Osl. 748 (70u/, 


I28 re *(129): 87 


Boy v. Jodu Randan Singh . 

Koto 8 - „ , OJ1 

( 1 ) (1929) 1929 Cal. 174 (176): 56 Cal. 831, 

' ' The Superintendent and Remem- 

brancer of Legal Affairs, Bengal v. 
Darbesh All. _ . . _ . 

(2) (1896) 28 Cal. 896 (898), Abdul Oafur r. 

(1899) 748 (760), Satish Chandra 

Rat r. Jodu Randan Singh. 

(1912) 18 Cri. L. Jour. 690 (601) (Cal.), 
' Shyamaehuran Mufumdar r. Empe^r. 

, o\ ( 1917 ) 18 Cri . L. Jour. 666 (667) : 1917 
' ' AH. 85, Rangpal r. Emperor. 


S. 80. 
Notes 1-3, 


S. 81. 


S 81 

Notes 1-3. 


i 
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before the Court before which he is required by law to produce 
such person. 


S YNOPSIS. 


LEGISLATIVE CHANGES 
SCOPE OP THE SECTION 


ARREST UNDER THE CITY OP BC 
IV OP 1902) 

FETTERS ON ARRESTED PERSON 


POLICE ACT 


Note No. 


(ACT 


1 

2 

3 

4 


Other Topics. 

Before the Court. Not before the police Executing warrants of arrest. See S. 46. 

officer See S. 76. Further detention. Note 2. 

Bnug the Person before the Court. Note 2, Unnecessary delay after arrest. See 

S. 61 N. 

1. Legislative Changes— The words “required by this Act” which 

occurred in the corresponding sections of the Codes of 1861 and 1872 were 

substituted by the words “required by law" in S. 81 of the Code of 1882 

There is no difference between the Code of 1882 and the present Code, in this 
respect. 


2. Scope of the section.— S. 60 ante requires that a police-officer making 
an arrest without warrant shall without unnecessary delay take or send the 
person arrested to the Magistrate having jurisdiction or before the officer in 
charge of a police-station. This section requires that a police-officer or other 
person executing a ivarrant of arrest should bring the person arrested before 
the Court without unnecessary delay. 1 The Magistrate has then no authority 
to further detain him in custody or to remand him to prison without some reason 
made manifest to him, either in the shape of sworn testimony given before him 
or m some other form which can be put upon the record and which is sufficient 
to justify him in sending the prisoner to prison. 

3. Arrest under the City of Bombay Bolice Act (Act IV of 1902).— 

This Code does not apply to the police in the city of Bombay, see S . 1. Under 


(CODE OP 1872 — S. 183.) 

183. The officer or other person executing the war- 
Person arrested to be rant shall, without unnecessary delay, bring the person 
brought before Magistrate, arrested before the Magistrate before ‘whom he is required 

by this Act to produce him. 


Party arrested to be 
brought immediately before 
the Magistrate. 


(CODE OP 1861 — S. 97.) 

97. The officer or other person executing the warrant 
shall^ without unnecessary delay, bring the person arrested 

before the Magistrate before whom he is required by this Act 
to produce him. 



Section 81 — Note 2. 

(1) (1878) 20 Suth. W. R. 28 (80), Abdul 

Kadir ▼. Maffte (There was a simi- 
lar provision under S. 14 of the 


Presidency Jails Act XII of 1867, 
afterwards repealed. See Rom Coo- 
mar Dutt, 2 Did. Jur. N. S. 340). 
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Where Warrant mat be executed. 

the City of Bombay Police Act (IV of 1902) a person, though arrested under 

a requisition from the Presidency Magistrate is in the custody, not of the 
Magistrate but of the police. 1 

4 . Fetters on arrested person . —As a general Rule a person brought 
before the Court should be relieved of his chains when brought before a Court 
for trial, or as a witness. The display of fetters will have a prejudicial effect 
agamst him in the eyes of the jurors or assessors. The Court may order the 
fetters to be removed unless satisfied by a representation from the proper 
officer that they are necessary. 1 


Where warrant may he 
executed. 


82*. A warrant of arrest may be 
executed at any place in British India. 


SYNOPSIS . 

,, . Note No. 

MAY BfE EXECUTED IN BRITISH INDIA .. 1 

British india . . . . . . 2 

ARREST OF PERSON OUTSIDE BRITISH INDIA . . 3 

1. “May be executed in British India’'. — See generally Notes to S. 58 
under which a police officer may for the purpose of arresting without warrant 
pursue the person to be arrested, into any place in British India. 


2. “British India”. — See S. 1. 

3. Arrest of Person outside British India. — See S. 54, Note 11. 


Where warrant may be 

executed. 


♦(CODE OF 1882— S. 82.) 

82. A warrant of arrest may be executed at any place 
in British India. 


(CODE OF 1872— S. 167.) 


Where warrant may be 167. A warrant issued by a Magistrate shall ordinarily 

executed. be executed in the district in which it was issued. 

But if the person against whom the warrant is issued escapes, goes into, or is, in any 
place out of the district in which the warrant was issued, the warrant may be executed in 
such place. 


Where a warrant of a 
Magistrate must be execut- 
ed. 


(CODE OF 1861—8. 83.) 

83. A warrant issued by a Magistrate shall ordinarily 
be executed (unless it be specially otherwise provided) within 
the jurisdiction of the Magistrate of the District in which It 
was issued. 


D (1025) 1025 (*®®>; * 9 Bom. 628, 

P. B. Ponds r. Emperor. 


Hots 4. 

(1) (1800) 4 Mad. H. O. App. 69 (09). 

(1871) 8 Bom. H. O. R. 120 (151). R»g. 
▼ . Kaeinath Dinkar Qovind Naroin. 


S. 81. 
Notes 3-4. 


S. 82, 
Notes 1-3. 
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Warrant forward for execution outside jurisdiction. 


S. 83. 



Warrant forwarded for 
execution outside jurisdic- 
tion. 


(1) When a warrant is to be executed outside the 

local limits of the jurisdiction of the 
Court issuing the same, such Court may, 
instead of directing such warrant to a 
Police-officer, forward the same by post or otherwise to any 
Magistrate or District Superintendent of Police or the Com- 
missioner of Police in a presidency-town within the local limits 
of whose jurisdiction it is to be executed. 

*(2) The Magistrate or District Superintendent or Com- 
missioner to whom such warrant is so forwarded shall endorse 
his name thereon and, if practicable, cause it to be executed in 
manner hereinbefore provided within the local limits of his 
jurisdiction. 

*Sub-S. 2, so far as it applies to the Police in the Town of Bombay has been repealed 
by the City of Bombay Police Act, 1902. 


♦(CODE OF 1882— S. 83.) 

83. When a warrant is to be executed outside the local limits of the jurisdiction of 

the Court issuing the same, such Court may, instead of 
Warrant forwarded to directing such warrant to a police-officer, forward the same 

Magistrate for execution by post or otherwise to any Magistrate or Commissioner of 

outside jurisdiction. Police within the local limits of whose jurisdiction it is to 

be executed. 

The Magistrate or Commissioner to whom such warrant is so forwarded shall endorse 
his name thereon, and if practicable, cause it to be executed within the local limits of his 
jurisdiction. 


(CODE OF 1872— S. 168, Paras. 1 & 2, & 170. Para. 1.) 

168. A Magistrate may direct a warrant to be executed outside his local jurisdiction, 

either after endorsement by a Magistrate within whose local 
Magistrate may issue war- jurisdiction it is to be executed, or without such endorse- 
rant for execution in places ment. 

outside Iris jurisdiction. If the warrant is to be so endorsed, it may be sent by 

post to the Magistrate within whose local jurisdiction it is to 
be executed and by whom it is to be endorsed. 

* * * * * * 

170. A Magistrate or police-officer to whom a warrant is directed for execution shall 

execute the same, or cause it to be executed, and any M^agis* 
Procedure by Magistrate trate before whom a person is brought under the provisions 
before whom arrested per- of section one hundred and sixty-nine shall, if the person 
son is brought. arrested appears to be the person intended by the Magis- 

trate who issued the warrant, direct his removal in custody 
to the Magistrate who issued the warrant. 


(CODE OF 1861— Ss. 86 & 87.) 

86. It shall be competent to a Magistrate issuing a warrant for the arrest of a 

person out of his jurisdiction, to direct the warrant to the 
Warrant to be endorsed Magistrate of the District in which such person is, or is sup- 
may be sent bv post. posed to be, and to transmit the same by post. On receipt 

of the warrant by the Magistrate to whom it is directed, he 
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SYNOPSIS 


SCOPE AND APPLICATION 
LANGUAGE OF WARRANT 


Note No 
1 



Other Topics. 

Applicability to warrants under Act XIII Competency to endorse warrants — Power of 
of 1859. Note 1, Pt. 1. Magistrates. See Sell. Ill, Cl. 2. 

1. Scope and application. — This section read with 8. 5, sub-S. 2, 
applies also to warrants issued under any other law, except when it is other- 
wise provided by such Law. See Notes to S. 5 ante and the undermentioned 
cases. 1 

2. Language of warrant.— Warrants issuing out of a Magistrate’s 
Court should be written in the language in ordinary use in the district in 
which it is held, that is to say, (with certain exceptions), the language in which 
the proceedings of the several Courts are conducted. But where a warrant is 
sent for execution to the Magistrate of a District where a different language 
is in ordinary use, the warrant should be accompanied by a translation, cei tiffed 
by the transmitting Magistrate to be correct, into such other language, or into 
English. Moreover, in such cases it would be proper that the warrant should 
always be accompanied by a letter in English requesting its execution. 

* (1) When a warrant directed to a police-officer is to 

' v ' be executed beyond the local limits of the 

Warrant directed to ponce- • •1‘ tion of the Court issuing the same, 

Jurisdiction. be shall ordinarily t ake it for endorsemen t 

~ ~ nn A enforce its execution in the same manner as 

shall endorse his name on such warr , himself If the person named in the warrant 
if the warrant had been originally issue y Mag j stra t e who endorsed the warrant, and 
be apprehended, he shall be esnud before the , Magis^ ^ q£ ^ Act 

shall be dealt with by such Magistra tap scc tiou for execution within the local 

87. A warrant issued under the las ^ of judicature, shall be directed to 

Warrants for execution binits of P. gsioner of Police or to a Police Magistrate, 

within limits of Supreme the Chief the manner provided in S. 84 of this 

Court to be addressed to who shall proceeu 

Chief Commissioner or Act. 

Magistrate of Police. . 

* (CODE OP 1882 — S. 84.) 

• v .. officer is to be executed beyond the local 

84. When a warrant directed to » of the Court issuing tlie same, he 

Wanant directed to ; take it for endorsement either to a Magis- 

poUce officer for execution shall ord na y o fficer Bot below the rank of an officer m 

outside jurisdiction. T L of a station, within the local limits of whose junsdie- 

tion g the warrant is t o be executed. 

v. Mata Praia d (Do.). 

11898) 1898 Pun. Re. No. 11, P»S® 27 ' 
(1 ^ Emprf" v. Ghetu (Do.). ^ 

11896) 1896 Pun. Re. No. Cr. 17, Uaruj 
(189B) Lai v. Vahia (Do.). 


Section ^S-p-Notel. QueenrErn prea$ 

LHsi'Fi ssjm 

of 1869). Qxutn-Empref 

(1897) 20 Mad. 457 (460). V 

v. M uthayvo (Do.). Gaufi gkanlcar 
(1897) 20 All. I 24 ( l24 ). 


Note 2. / 4 % 

( 1 ) (1871) 18 Suth. W. R. Cr. Cir. 9 (1) • 


S. 83, 
Notes 
1 - 2 . 
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either to a Magistrate or to a police-officer not below the rank 
of an officer in charge of a station, within the local limits of 
whose jurisdiction the warrant is to be executed. 

(2) Such Magistrate or police-officer shall endorse his 
name thereon and such endorsement shall be sufficient authority 
to the police-officer to whom the warrant is directed to execute 
the same within such limits, and the local police shall, if so 
required, assist such officer in executing such warrant. 

(3) Whenever there is reason to believe that the delay 
occasioned by obtaining the endorsement of the Magistrate or 
police-officer within the local limits of whose jurisdiction the 
warrant is to be executed, will prevent such execution, the 
police-officer to whom it is directed may execute the same with- 
out such endorsement in any place beyond the local limits of the 
jurisdiction of the Court which issued it. 

(4) This section applies also to the police in the town of 
^Calcutta. 


*The letter “s” and the words “and Bombay” were repealed by S. 2 (1) of the City 


of Bombay Police Act, 1902. 


Such Magistrate or police-officer shall endorse his name thereon, and such endorse- 
ment shall be sufficient authority to the police-officer to whom the warrant is directed to 
execute the same within such limits, and the local police shall, if so required, assist such 
officer in executing such warrant. 

Whenever there is reason to believe that the delay occasioned, by obtaining the endorse- 
ment of the* Magistrate or police-officer within the local limits of whose jurisdiction the 
warrant is to be executed will prevent such execution, the police-officer to whom it is directed 
may execute the same without such endorsement in any place beyond the local limits of the 
jurisdiction of the Court which issued it. 

This section applies to the police in the towns of Calcutta and Bombay. 


(CODE OF 1872— Ss. 168 & 170.) 

168. A Magistrate may direct a warrant to be executed outside his local jurisdiction, 

either after endorsement by a Magistrate within whose local 
Magistrate may issue jurisdiction it is to be executed, or without such endorsement, 
warrant for execution in 

places outside his jurisdic- If the warrant is to be so endorsed, it may be sent by 

tion. post to the Magistrate within whose local jurisdiction it is to 

be executed and by whom it is to be endorsed. 

If the warrant is, not to be endorsed, it shall be entrusted to a police-officer, to be 
taken either to a Magistrate, or to a police-officer not below the rank of an officer in charge 
of station, in whose local jurisdictions the warrant is to be executed. 

170. A Magistrate or a police officer to whom a warrant is directed for execution 
Procedure by Magis- shall execute the same, or cause it to be executed and any 

~trate before whom arrest- Magistrate before whom a person is brought under the pro- 
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1. Legislative Changes : — 

Difference between the Codes of 1861 and 1872.— Under the Code of 
1861 a warrant could be executed in any place even if it was out of jurisdiction. 
The Code of 1872 provided that a Magistrate may direct a warrant to be 
executed outside his local jurisdiction either after endorsement by a Magistrate 
within whose local jurisdiction it is to be executed or without such endorse- 
ment. In the former case the warrant may be sent by post to such Magistrate. 
In the latter case it may be entrusted to a police-officer to be taken to such 
Magistrate or to a police-officer not below the rank of a police-officer in charge 
of a station within whose jurisdiction it is to be executed. 

Difference betvjeen the Codes of 1872 and 1882. — Under the Code of 
1882 if a warrant is to be executed outside the local limits of the jurisdiction 
of the Magistrate issuing the warrant, the police-officer to whom it is directed, 
should ordinarily take it for endorsement to a Magistrate or to a police-officer 
not below the rank of an officer in charge of a station within whose jurisdic- 
tion it is to be executed. If the obtaining of the endorsement will cause delay 
which is likely to prevent execution, the warrant could he executed without 
endorsement. 

Difference Let wen the Codes of 1882 and 1898. — S. 84 of the Code of 
3882 applied also to the police in the Town of Bombay. The present section 
as amended by Bombay Act 4 of 1902 does not apply to the police in Bombay. 

Magistrate who issued the warrant, direct Iris removal in custody to the Magistrate who 
issued the warrant, 

or, if the offence be bailable, and the person arrested be ready and willing to give 
bail, shall take bail, for his appearance before the Magistrate who issued the warrant, and 
the recognizance or bail-bond shall be forwarded to such Magistrate. 

In this section the word “Magistrate” includes a Commissioner of Police and a Magis- 
trate of Police in the Presidency towns. 

(CODE OF 1861— S. 84.) 

84 When any person against whom a warrant is issued by a Magistrate shall escape, 

go into, or be in any place out of the jurisdiction of the 
Magistrate issuing such warrant, the warrant may be execut- 
ed in such place; and if the person against whom the warrant 
is issued is arrested in such place, the police-oflicer, or other 
shall carry him before the Magistrate of the District, or some 
other MagieUat" within whose jurisdiction the arrest was made If the offence with which 
the nerson arrested is charged be bailable, and such person shall bo willing and ready to 
Rive P baii for his appearance before the Magistrate by whom the warrant was issued, the 
Magistrate before wd> on. such person is brought, shall take hail of such person for his 
Q * an( i 9 hall release him from custody, and forward the recognizance or 

appearance accordingly , and shaU warrant was issued. If the offence be not 

other bail-bond to th® Magistrate^ ^ to fim] bailj hfi <haU be fonvarded to the 

Mb • f° r i! hom the warrant was issued. If the arrest be made within the local limits 
Magistrate by whom the warrant ^ juri3diction of a Supreme Co urt of Judicature, the 

person accused, when arrested, shall be taken before the Chief 
Commissioner of Police, or a Police Magistrate. Such Chief 
Commissioner or Police Magistrate shall forward the person 
arrested to the Magistrate by whom the warrant was issued, 
w . u4th wh ich the person arrested is charged be bailable, shall admit him to 

im, am! shnu Torward 'the' recognfzance or other bail-bond to such Magistrate. 

Cr. P. C.— 39 


Warrant executed in a n * 
•other jurisdiction. 

person executing the warrant 


If arrest be made within 
jurisdiction of a Supreme 

■Court. 


or 


S. 84, 
Note 1. 
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S. 85, 
Note 1. 



Procedure on arrest of 
person against whom 
warrant issued. 


When a warrant of arrest is executed outside the 

district in which it was issued, the person 
arrested shall, unless the Court which 
issued the warrant is within twenty miles 
of the place of arrest or is nearer than the Magistrate or Dis- 
trict Superintendent of Police or the Commissioner of Police in 
a presidency-town within the local limits of whose jurisdiction 
the arrest was made, or unless security is taken under S. 76, be 
taken before such Magistrate or Commissioner or District 
Superintendent. 

The section, so far as it applies to the police in the Town of Bombay, is repealed by 
S. 2 (1) of the City of Bombay Police Act, 1902. 


1. Legislative Changes: — 

(1) Under the Code of 1861, the person arrested had to be taken in 

the first instance to the Magistrate who issued the warrant 
where the place of arrest was within 20 miles from the place at 
which the warrant was issued. In other cases he had to be- 
taken before the Magistrate of the District or some other Magis- 
trate within whose jurisdiction the arrest was made. 

(2) Under the Code of 1872, the arrested person had to be taken 

before the Magistrate in whose local jurisdiction the arrest 
was made unless, 

(a) the Magistrate issuing the warrant was within 20 miles of the- 

place of arrest or 

(b) He is nearer to the place of arrest than the Magistrate within 

whose jurisdiction the arrest was made. 

(3) In the Code of 1882, the words “or Commissioner of Police’ ’ 

were added after the words “nearer than the Magistrate . 

(4) In the present Code the words “or District Superintendent of 

Police or the Commissioner of Police in a Presidency Town 

♦(CODE OF 1882 — S. 85.) 

85. When a warrant of arrest is executed outside the district in which it was ^sued, 

the person arrested shall, unless the Court which issued the 
warrant is within twenty miles of the place of arrest, or is 
nearer than the Magistrate or Commissioner of Police within, 
the local limits of whose jurisdiction the arrest was made, or 
unless security is taken under S. 76, be taken before such- 


Procedure on arrest of 
person against whom war- 
rant issued. 

Magistrate or Commissioner. 


169. If a warrant is 

Procedure on arrest of 
person against whom war- 
rant was issued. 


(CODE OF 1872— S. 169.) 

executed, whether with or without endorsement, outside the- 
distriet in which it was issued, the person arrested shall,, 
unless the Magistrate who issued the warrant be within twenty 
miles or be nearer than the Magistrate in whose local jurisdic- 
tion the arrest was made, or unless bail be taken under section' 
one hundred and sixty, be carried before the Magistrate in. 


whose local jurisdiction the arrest was made. 
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have been substituted for the words “or Commissioner of 
Police ' 

8 ® * (1) Such Magistrate or District Superintendent or 

Procedure by Magistrate Commissioner shall, if the person arrested 


ed^Lought Pers ° n arrest * a PP ears to be the person intended by the 

Court which issued the warrant, direct his 
removal in custody to such Court : 

Provided that, if the offence is bailable, and such person 
is ready and willing to give bail to the satisfaction of such 
Magistrate, District Superintendent or Commissioner, or a 
direction has been endorsed under Section 76 on the warrant 
and such' person is ready and willing to give the security 
required by such direction, the Magistrate, District Superin- 
tendent or Commissioner shall take such bail or security, as the 
case may be, and forwai’d the bond to the Court which issued 
the warrant. 

(2) Nothing in this section shall be deemed to prevent a 
police-officer from taking security under Section 76. 

The section, so far it applies to the police in the town of Bombay is rennnW 
by S. 2 (1) of the City of Bombay Police Act, 1902. 

1. Legislative Changes.— The words “Magistrate, District Superin- 
tendent or Commissioner” have been substituted in the present section for the 
words “Magistrate or Commissioner” which occurred in S. 86 of the Code of 
1882. 


S. 85. 
Note 1. 

S. 86, 
Note 1. 


(CODE OF 1861— S. 85.) 

85. If the place of arrest, under the last preceding 
section, be within twenty miles from the place at which 
the warrant was issued, the person arrested may be carried, 
in the first instance, before Magistrate who issued the 
warrant. 

♦(CODE OF 1882— S. 86.) 

86. Such Magistrate or Commissioner shall, if the person arrested appears to be 

the person intended by the Court which issued the warrant, 

Procedure by Magistrate direct his removal in custody to such Court: Provided that’ 

before whom person arres- if the offence is bailable, and such person is ready and will- 

ted it brought. ing to give bail to the satisfaction of such Magistrate or 

r Commissioner, or a direction has been endorsed under S. 76 

on the warrant, and such person is ready and willing to give the security required by such 
direction the Magistrate or Commissioner shall take such bail or security as the case may 
be, and forward the bond to the Court which issued the warrant. 

Nothing in this section shall be deemed to prevent a police-officer from taking security 

wider B. 76. 


If arrest be made with- 
in 20 miles, person arrested 
may be carried before the 
Magistrate who issued the 

warrant. 
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3. 87. C. — Proclamation and Attachment . 

87.* (1) If any Court has reason to believe (whether 

after taking evidence or not) that any 

Proclamation for person p ei »son against wliom a warrant has been 

absconding. 1 ° . 

issued by it lias absconded or is concealing 
himself so that such warrant cannot be executed, such Court 

(CODE OF 1872— S. 170.) 

170. A Magistrate or police-officer to whom a warrant is directed for execution shall 

execute the same, or cause it to be executed, and any Magis- 
Procedure by Magistrate trate before whom a person is brought under the provisions 
before whom arrested per- of section one hundred and sixty-nine shall, if the person 

son is brought. arrested appears to be the person intended by the Magistrate 

who issued the warrant, direct his removal in custody to the Magistrate who issued the 
warrant, 

or, if the offence be bailable, and the person arrested be ready and willing to give 
bail, shall take bail for his appearance before the Magistrate who issued the warrant, and 
the recognizance or bail-bond shall be forwarded to such Magistrate. 

In this section the word 1 * Magistrate ’ ’ includes a Commissioner of Police and a 
Magistrate of Police in the Presidency towns. 


(CODE OF 1861— S. 84.) 

84. When any person against whom a warrant is issued by a Magistrate shall 

escape, go into, or be, in any place out of the jurisdiction 
Warrant executed in an- of the Magistrate issuing such warrant, the warrant may be 
other jurisdiction. executed in such place; and if the person against whom the 

warrant is issued is arrested in such place, the police-officer, 
or other person executing the warrant, shall carry him before the Magistrate of the Dis- 
trict, or some other Magistrate within whose jurisdiction the arrest was made. If the 
offence with which the person arrested is charged be bailable, and such person shall be 
willing and ready to give bail for his appearance before the Magistrate by whom the 
warrant was issued, the Magistrate before whom such person is brought, shall take bail of 
such pe:son for his appearance accordingly, and shall release him from custody, and forward 
the recognizance or other bail-bond to the Magistrate by whom the warrant was issued. If 
the offence be not bailable, or if the person arrested be unable to find bail, he shall be for- 
warded to the Magistrate by whom the warrant was issued. If the arrest be made within 

the local limits of the jurisdiction of a Supreme Court of 
If arrest be made within Judicature, the person accused, when arrested, shall be taken 

jurisdiction of a Supreme before the Chief Commissioner of Police, or a Police Magis- 

Court. trate. Such Chief Commissioner or Police Magistrate shall 

forward the person arrested to the Magistrate by whom the 
warrant was issued, or if the offence with which the person arrested is charged be bailable, 
shall admit him to bail, and shall forward the recognizance or other bail bond to such 

Magistrate. 


*(CODE OF 1882 — S. 87.) 

C. — Proclamation and Attachment. 

87. If any Court has reason to believe (whether after taking evidence or not) 

that any person against whom a warrant has been issued by 
it has absconded or is concealing himself so that such war- 
rant cannot be executed, such Court may publish a written 
proclamation requiring him to appear at a special place and 
at a specified time not less than thirty days from the date of publishing such proclamation; 


Proclamation for person 
absconding. 
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may pxiblisb a written proclamation requiring him to appear at S 87. 
a specified place and at a specified time not less than thirty 
days from the date of publishing such proclamation. 

(2) The proclamation shall be published as follows: — 

(a) It shall be publicly read in some conspicuous place 
of the town or village in which such person ordinarily resides; 

( b ) it shall be fixed to some conspicuous part of the 
bouse or homestead in which such person ordinarily resides or 
to some conspicuous place of such town or village ; and 

(c) a copy thereof shall be affixed to some conspicuous 
part of the Court-house. 

(3) A statement in writing by the Court issuing the 
proclamation to the effect that the proclamation was dulv 
published on a specified day shall be conclusive evidence that 
the requirements of this section have been complied with, and 
that the proclamation was published on such day. 

The proclamation shall be published as follows: — 

(a) it shall be publicly read in some conspicuous place of the town or village* in 
which such person ordinarily resides; 

(b) it shall be affixed to some conspicuous part of the house or homestatcd in which 
such person ordinal ily resides or to 3ome conspicuous place of such town or village; and 

(c) a copy thereof shall be affixed to some conspicuous part of the Court-house. 

A statement by the Court issuing the proclamation to the effect that the proclama- 
tion was duly published on a specified day shall he conclusive evidence that the require- 
ments of this section have been complied with, and that the proclamation was published 
on such day. 


(CODE OF 1872 — Ss. 171 and 353, Para. 1.) 


171. If any person accused of an offence not coming within section one hundred and 

forty-eight absconds or conceals himself, so that, upon a 


Proclamation for person 
absconding. 


warrant issued against him, he cannot be found, the Magis- 
trate having jurisdiction shall, if he thinks, whether after 
taking evidence or not, that such person absconds or conceals 


himself for the purpose of avoiding the service of the warrant, issue a written proclama- 
tion, requiring him to appear to answer the complaint within a fixed period not less than 


thirty days. 


Such proclamation shall be publicly read in some conspicuous place of the town or 
village in which the accused person usually resides, and shall be affixed on some conspicu- 
ous part of his ordinary place of abode, or on some conspicuous place of such town or 


village. 


A copy of the proclamation shall also be affixed on some conspicuous part of such 
Magistrate ’8 Court house. 

A statement by the Magistrate to the effect that the proclamation was duly made 
•hall be conclusive evidence of due compliance with the law. 
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SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES 1 

PROCLAMATION— WHEN CAN BE ISSUED 2 

“HAS ABSCONDED OR IS CONCEALING HIMSELF” .. .. 3 

“NOT LESS THAN 30 DAYS FROM THE DATE OF PUBLISH- 

T VP y J A 

i i i vjr •• •• •• •• •• * 

PUBLICATION OF THE PROCLAMATION— SUB-S. 2 . . 5 

STATEMENT IN WRITING BY COURT— SUB-S. 3 .. .. 6 

REVISION . . . . . . . . . . 7 


Other Topics. 


Absconding — meaning of. See Note 3. 

After taking evidence or not. See Note 2, 
Pt. 4. 

Any court — all Magistrates. See Sch. Ill, 
1, Cl. 4. 

Burden of proof. See Note 5, Pts. 4-6. 
Effect of absence of statement in writing. 
See Note 6, Pt. 1. 

Effect of not giving 30 days. See N 4, Pts. 
2 & 3. 

May issue even in summons cases and 
against any person. See Note 1. 


Person deemed to be in contempt. See N. 7, 
Pts. 2 & 3. 

Preservation of proclamation and compliance 
with formalities. See Note 6, Pt. 2. 

Punishment for absconding. See S. 174, 
I.P.C. 

Scope of the section. See Note 2. 

Shall be affixed etc., See Note 5, Pt. 1. 

Shall be punished. See Note 5, Pt. 1. 

Simultaneous issue of proclamation and at- 
tachment. See S. 88, N. 3, Pt. 2. 

Warrant has been issued. See Note 2, Pt. 2. 


353. If such warrant cannot be executed, and the Court or Magistrate considers 

that the witness absconds or conceals himself for the purpose 
Procedure when warrant of avoiding the service thereof, it or he may issue a proclama- 
cannot be served. tion, requiring the attendance of such witness to give evidence 

at a time and place to be named therein, to be affixed on 
some conspicuous part of such witness* ordinary place of abode. 

(CODE OF 1861— Ss. 183 and 189.) 

183. If any person accused of an offence absconds or conceals himself, so that upon 

a warrant issued against him he cannot be found, the Magis- 
Proclamation for an abs- trate shall, if satisfied that such person absconds or conceals 
conding party. himself for the purpose of avoiding the service of the war- 

rant, issue a written proclamation, requiring such person to 
appear to answer the complaint, within a fixed period not less than thirty days. The pro- 
clamation shall be publicly read in some conspicuous place of the town or village in which 
such person usually resides, and shall be affixed on some conspicuous part of the ordinary 
place of abode of such person, or on some conspicuous place of such town or village. A 
copy of the proclamation shall also be affixed on some conspicuous part of the Court- 
house of the Magistrate. 

189. If the warrant cannot be served, and the Magistrate is satisfied that the 

witness absconds or conceals himself for the purpose of avoid- 
If warrant cannot be ing the service thereof, the Magistrate may issue a proclama- 
eerve*l. tion, requiring the attendance of such witness to give evid- 

ence at a time and place to be named therein, to be affixed 
on some conspicuous part- of his ordinary place of abode, and if such witness shall not 
attend at the time and place named in such proclamation, the Magistrate may order the 
attachment of any moveable property belonging to such witness to such amount as he shall 
deem reasonable, not being in excess of the amount of costs of attachment and of any fine 
to which such witness may be liable under the provisions of the following section. Such 
order shall not authorize the attachment of any property out of the jurisdiction of the 
Magistrate by whom it is made, but it shall authorise the attachment of property in the 
jurisdiction of any Magistrate by whom such order is endorsed. 
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1. Legislative Changes.— S. 183 of the Code of 1861 and S. 171 of the 
Code of 1872, corresponding to this section did not apply to summons cases 
and no proclamation or attachment could issue in such cases.. 1 The present 
section applies to any person against whom a warrant has been issued. 

2. Proclamation— when can be issued —The processes of proclamation 
and attachment are exceptional remedies and should not be issued as a matter 
of course whenever a warrant fails of its effect. 1 It is necessary that the follow- 
ing conditions are satisfied: 

(a) A warrant should have been legally issued against a person. 

Where the warrant issued by a Magistrate is without jurisdic- 
tion 2 or does not fulfil the requirements of law as where the 
provisions of S. 90 of the Code are not complied with, 3 the 
issue of a proclamation under the section would be illegal. 

(b) The Court issuing the proclamation must have reason to believe, 

or in other words must satisfy itself by evidence or otherwise, 
that the person against whom the warrant has been issued has 
absconded or is concealing himself for the purpose of avoiding 
the execution of the warrant. 4 


3. “H as absconded or is concealmg himself ’’.—From the mere fact 
that a person is absent it should not be readily assumed that he is an absconder 
without due enquiry and notice. 1 Nor can a person be said to be absconding 
or concealing himself where he files a petition against the order issuing the 
warrant and takes steps to procure an order of a Superior Court that he should 
be allowed to remain on bail after such warrant has been issued. 2 The mere 
fact that an accused person absconded is not sufficient proof of his guilt. 2 * 

As to the* meaning of the word “abscond” as used in S. 172 of the 
Penal Code see the undermentioned case. 3 As to the power of the Court to 
proceed in the absence of an absconding accused, see notes under S. 312. 



Section 87 — Note 1. _ . 

(1> (1866) 

(1868) 9 Both. W. R. 70 (70), R« Botin 
hian]u. 

(1) (1865) 3 Suth. W. R. 63 (63) (Cr.), 

(2) (1912) S^JTl.'jSSI'w (797) (Bom.), 

(2) (1912) 13 Crl. WaghUbhat 

rant issued under S. 114 not 
authorised). 

(1893) 1893 Pun. Re. No. 

Singh v. Empress 

(3) (1909) 3 Ind. Cns. 5 , 75 _[ 570 >* 

t . r . 125 , Tasin Khan. 

(4) (1922) 1922 Lah. 475 (476, 477), Qamar 
(1878) lCHJengf L* R. App. 14 (17), Ram 

(1866, fiuT W.V n 73 e (74> 

, JS# if AO V 64 W“f2£SSi T. 
18 ffanlman (High Court referred with 
disapproval to the Magi.tijte having 
issued a proclamation under S. 87 
without waiting for the return of the 
warrant) . ] 


Kan war 
5 Nag. 


Note 3. 

> (1888) 2 Weir 40. 
[Bee (1925) 1925 Lah 


101 (102), Ahmad 


Din v. King-Emperor (A certificate 
granted by a qualified doctor is suffi- 
cient evidence of accused's inability 
to attend, unless the certificate is to 
be disregarded for any reason) . ] 

(2) (1922) 1922 Lah. 475 (476, 477), Qamar 

Din v. Emperor. 

(2-a) (1910) 11 Cri. L. Jour. 557 (558) 

(Cal.), Asjar Sheikh v Emvcrcr , 
(1866) 5 Suth. W. R. 28 (30), Queen v. 
Sorab Roy. 

(1915) 1915 Lah. 106 (107), Ahmed v. 
Emperor. 

(1931) 1931 Lah. 38 (41), Mahla Singh 
v. Emperor. 

(1930) 1930 Oudh 324 (327), Ohandrika 
Prasad v. Emperor. 

(1918) 1918 Pat. 146 (151), Ritbaran 

Singh v. Emperor. 

(1927) 1927 Pat. 257 (260), Devandra 
Battacharya v. Emperor. 

[See (1921) 62 Ind. Cas. 545 (571) 

(Bom.), Oangaram Bari ParU. v. 
Emperor (8uch facta tend to show 
that the absconding person is guilty 
— But evidence to explain hie con- 
duct is admissible).) 

(3) (1882) 4 Mad. 393 (397), M. Srinivasa 

Iyengar v. Queen. 

(See (1905) 2 Cal. L. Jour. 625 (625), 
Majhi Mamud v. Emperor (Abscond- 
ing to evade arrest under warrant 
ia no offence under S. 172, Indian 


S. 87, 
Notes 
1-3. 
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S. 87, 
Notes 
4—5. 


4. “Not less than 30 days from the date of publishing' — The procla- 
mation issued under this section should tix a date not less than thirty days 
from the date of publication for the appearance of the absconder. Otherwise 
the proclamation is illegal} The section is imperative in this respect and a 
non-compliance therewith will render the proclamation and all further proceed- 
ing's in pursuance thereof null and void. 2 Thus, where the proclamation requir- 
ing* the absconder to appear on the 11th December, was issued on the 6th Nov- 
ember but was actually published in the village only on the 15th November of 
the same year it was held that the proclamation was wholly illegal and that 
the further proceedings based thereon were also illegal and liable to be set 
aside in revision by the High Court. 3 


5. Publication of the proclamation — sub S. 2. — The requirement as to 
publication in accordance with clauses (a), (h) and (c) of sub-8. 2 is manda- 
tory and a non-compliance therewith will render the proclamation null and 
void. 1 It has however been held in the undermentioned case 2 that a non- 
compliance with clause (V) is only an ir regularity curable under 8. 537 of the 
Code. It is submitted that this decision is not correct. There is no reason why 
this clause should be less imperative than the other clauses, and the decision 
is opposed to the general trend of view expressed in other decisions. 3 


No presumption under S. 114, Illustration ( e ) of the Evidence Act can 
be drawn that the requirements of the section have been duly observed and 
proclamation published as provided therein. 4 The reason is that the principle 
applies only to all acts performed by the Court in the exercise of jurisdiction 
and not to acts which are themselves conditions precedent to the exercise of 
jurisdiction. 5 “Where it appears in the face of the proceedings that the 


Pen/il Code. 

(I860) 5 Suth. W. R. 71 (72). Queen v. 

Womesfc Chnndcr Qhose (Do.). 
(1875) 7 N.-W.P. 302 (302), Queen v. 

Amirjan (Do.). 

(1872) 4 N.-W.P.H. C.R. 97, The Queen 
v. Zahoor Ali Khan (Do.). 

(1890) 1890 Pun. Re. No. 28, p. 96, AH 
Baksh v. The Empress (Do.). 
(1881) Rat. 152 (153), Queen-Empress v. 

Lakshmi. 


Not© 4. 

(1) (1907) 17 Mad. L. Jour. 438 (439). In re 

Subba Naicken. 

(1873) 19 Suth. W. R. 12 (14), Ram- 

kishore Sain. In re. 

(1920) 1920 Lah. 330 (333), Emperor v. 

Multan Singh. „ , , 

(1907) 6 Cri. L. Jour. 332 (333) (Mad.), 
In r© Subba Naicken. 

[But see (1934) 1934 Lah. 987 (988), 
Hansraj v. Emperor (Failure to do 
is only an irregularity curable under 
S. 537).] „ 

(2) (1895) 5 Mad. L. Jour. 215 (217), In re 

Koathoor Subbayya f s estate. 

(1905) 9 Cal. W. N. 296 (n), Shambunath 
v. King-Emperor (Monies realised 
under the illegal proclamation ought 
to be refunded) . 

(1905-1906) 3 L. B. R. 116 (116), King- 
Emperor v. Poni. 

(3) (1895) 19 Mad. 3 (6), Queen-Empress v. 

Subbarayan . 

Note 5. 

(1) (1919) 54 Ind. Cas. 994 (995): 1920 


Lah. 330, Emperor v .Multan Singh. 

(1916) 35 Ind. Cas. 974 (976): 1910 

Lah. 49: 1917 Pun. Re. No. 6, 
Mala Singh v. Emperor (Non-pub- 
lication in village) . 

(1895) 19 Mad. 3 (5), Empress v. Subba- 
rayar (Non-publication in village 
within 30 days) . 

(1900) 22 All. 216 (218), Abdullah v. 

Jitu (Non-compliance with cl. (a).) 

(1912) 14 Ind. Cns. 757 (758), Emperor 
v. Jina Badhar [Evidence not suffi- 
cient to show that formalities were 
observed — Order for confiscation of 
property set aside) . 

(1919) 1919 Lah. 57 (59): 1919 Pun. Re. 

No. 32, Emperor v. Multan Singh. 

[See (1905) 27 AH. 572 (574, 575), Mian 
Jan v. Abdul (Sale under attach- 
ment under S. 88 set aside at suit 
by accused) . 

(1904) 1904 All. W. N. 159 (159, 160), 
Abdul v. Kazim Begam (Do.).] 

[But compare (1868) 9 Suth. W. R. 27 
(28),7n Revision Proceeding in the 
case of Madhasuran Singh (Where 
fact of proclamation was not denied 
held that proof of compliance with 
legal requirements was not neces- 
sary) . ] 

(2 ) (1917) 42 Ind. Cas. 595 (596): 1917 Lah. 

438: 1917 Pun. Re. No. 39, Malli 
v . Crown. 

f 3 ) See cases cited in Foot-note (1), supra. 

(4) (1884) 7 Mad. 436 (438), In the matte* 

of the petition of Pandyanayak. 

(5) (1886) 13 Cal. 197 (199), Malchus v. 

Broughton. 
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inferior court has jurisdiction it will be intended that the proceedings 

n . _____ * 


regular: but. 
intendment will be made.”® 


are 


x c 

if this does not so appear or is left in cloubt no such 
* • . » 


S. 87, 
Notes 

£>— V. 


As to forms of proclamation sec Form Xos. 4 and o of Schedule V. 


6. Statement in writing by Court— sub-S. 3.— It is only where a state- 
ment in writing is recorded under Sub-S. 3 that it will be conclusive evidence 
as to the fulfilment of the requirements of the section. Whore there is no such 
statement on the record and there is nothing to show that the provisions of 
Sub-S. 2 have been complied with, the proclamation cannot be considered to 
be in accordance with Law. 1 Similarly, where neither the proclamation nor a 
copy of it is preserved and the record does not show that all the legal formali- 
ties have been complied with, an order of confiscation passed under S. 8S would 
be illegal and liable to be set aside. 2 The burden of proving that there was due 
proclamation under this section is upon the prosecution. 3 


Where the validating order under this sub-section is itself defective and 
does not state that the proclamation has been duly published on a specified dan, 
it cannot be taken to be conclusive evidence of due publication and the Court 
is not precluded from going behind the order and questioning the legality of 
the proclamation. 4 


7. Revision. — When the proclamation does not comply with the require- 
ments of the section, it is illegal and the proceedings can be set aside in Revi- 
sion. 1 But an accused person against whom a proclamation has been issued 
must, until he- has surrendered, be regarded as in contempt and the High Court 
will not entertain any application on his behalf. 2 Even after surrendering, 
the proper procedure for the accused is to apply to the Magistrate himself in 
the first instance and a Revision will lie from the Magistrate’s decision on such 

application. 3 


(6) (1884) 


7 Mad. 436 (438). In the matter 

pf the petition of Pandjfanayak . 


(1) (1900) 
. (2) (1912) 

(3) (1884) 
(1916) 

(4) (1920) 


Note 6. „ _ 

11. 216 (218), Abdullah v. 

ri L. Jour. 293 (294) 

) Emperor v. Jina Bahadur. 
436 (438), In re Pandya- 


id. Cas. 670 (671): 1917 

Aco In re Kayambu Tevan. 
,d Cas. 994 (997): 1920 

330* 1919 Pun. Re. No. 32, 
ror v. Multan Singh. 





Note 7. 

(1896) 19 Mad. 3 (6), Empreee v. Subba- 
(1920) 54 V ?nd. Cas. 994 (996): 1920 Lah. 

Cr. P. C.— 40 


:'30 : 1919 Pun. Re. No. 32, Em- 
peror v. Mutton Singh. 

(1917) 42 Ind. Cas. 595 (596): 1917 Lah. 
438: 1917 Pun. Re. No. 39, Malli 

(2) (1870) 2 N.-W.P.H.C. 441 (443), Queen 

v. Bitheshur Perehad (High Court 
refused to interfere in revision on 
tho ahovo ground). 

[See also (1872) 17 Suth. W. R. 10 Cr., 
In re Ofuundcr Bhon Singh (Where 
property was attached without 
observing; the formalities required by 
law, the High Court declined tc 
quash the attachment, being of 
opinion that tho plea of informality 
could be considered on tho surrender 
of the fugitive).) 

(3) (1870) 2 N.-W.P.H.C. 441 (443), The 

Queen v. Beeheehur Perehad. 



314 


Attachment of Property of Person absconding. 


S. 88. 


88 . (1) The Court issuing 
^ ^ a proclamation 

Attachment of A 

property of per- under S. 87 may 

son absconding. . .. 

at any time order 
the attachment of any property, 
moveable or immovable, or 
both, belonging to the proclaim- 
ed person. 

(2) Such order shall autho- 
rise the attachment of anv 
property belonging to such 
person within the district in 
which it is made; and it shall 
authorize the attachment of any 
property belonging to such 

person without such district 
when endorsed by the District 
Magistrate or Chief Presidency 
Magistrate within whose dis- 
trict such property is situate. 

(3) If the property ordered 
to be attached is a debt or 
other moveable property, the 
attachment under this section 
shall be made — 

(a) by seizure; or 

(b) by the appointment of a 
receiver ; or 


88 .* (1) The Court issuing 

, a proclamation 

Attechment of 

property of per- under Section 87 

son absconding. , ,. 

may at any time 
order the attachment of any 
property, moveable or immo- 
vable, or both, belonging to 
the proclaimed person. 

(2) Such order shall autho- 
rize the attachment of any 
property belonging to such 
person within the district in 
which it is made ; and it shall 
authorize the attachment of 
any property belonging to such 
person without such district 
when endorsed by the District 
Magistrate or Chief Presidency 
Magistrate within whose dist- 
rict such property is situate. 

(3) If the property ordered 
to be attached is a debt or 
other moveable property, the 
attachment under this section 
shall be made — 

( a ) by seizure; or 

(I?) by the appointment of a 
receiver ; or 


* (CODE OF 1882— S. 88.) 

. Tlie C° urt may, after issuing a proclamation under S. 87, order the attachment 

ttachment of property 0 f any property, moveable or immovable, or both, belonging 
of person absconding. to tj ie proclaimed person. 


Such order shall authorize the attachment of any pro- 
perty belonging to such person within the district in which 
it is made; and it shall authorize the attachment of any property belonging to such person 
without such district, when endorsed by the District Magistrate within whose district such 
property is situate. 


If the property ordered to be attached be debts or other moveable property, the 
attachment under this section shall be made — 

(a) by seizure; or 

( b ) by the appointment of a receiver; or 
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(c) by an order in writing 
prohibiting the delivery of such 
property to the proclaimed 
person or to any one on his 
behalf ; or 

( d ) by all or any two of such 
methods, as the Court thinks 
fit. 

(4) If the property ordered 
to be attached is immovable, 
the attachment under this 
section shall, in the case of 
land paying revenue to Govern- 
ment, be made through the 
Collector of the district in 
which the land is situate, and 
in all other cases — 

(e) by taking possession; or 

(/) by the appointment of 
a receiver ; or 

( g ) by an order in writing 
prohibiting the payment of 
rent or delivery of property to 
the proclaimed person or to 
any one on his behalf ; or 


(c) by an order in writing 
prohibiting the delivery of 
such property to the proclaim- 
ed person or to any one on his 
behalf ; or 

(d) by all or any two of such 
methods, as the Court thinks 
fit. 

(4) If the property ordered 
to be attached is immovable, 
the attachment under this sec- 
tion shali, in the case of land 
paying revenue to Government, 
be made through the Collector 
of the district in which the 
land is situate, and in all 
other cases — 

( e ) by taking possession; or 

(/) by the appointment of 
a receiver ; or 

( g ) by any order in writing 
prohibiting the payment of 
rent or delivery of property to 
the proclaimed person or to 
any one on his behalf ; of 


(c) by an order in writing prohibiting the delivery of such property to the pro- 
claimed person or to anyone on his behalf; or 
(5) by all or any two of such methods, as the Court thinks fit. 

If the property ordered to be attached be immovable, the attachment under this section 
shall, in the case of 'land paying revenue to Government, be made through the Collector of 
the District in which the land is situate, and in all other cases— 

( e ) by taking possession; or 

(/) by the appointment of a receiver; or 

(V) by an order in writing prohibiting the payment of rent or delivery of property 
to the proclaimed person or to any one on his behalf; or 

(h) by all or any two of such methods, as the Court thinks fit. 

ThP B duties and liabilities of a receiver appointed under this section shall be 

the same as those of a receiver appointed under Chapter XXXVI of the Code of Civil 

Procedure. 

If the nroclaimed person does not appear within the time specified in the proclama- 
Hon, the property under attachment shall he at the disposal of Government; but it shall 
Pot be sold until the expiration of six months from the date of the attachment, unless it is 
.object to speedy and Natural decay, or the Court considers that the sale would be for the 


S. 88. 
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( h ) by all or any two of such 
methods, as the Court thinks 
fit. 

(5) If the property ordered 
to be attached consists of live- 
stock or is of a perishable 
nature, the court may, if it 
thinks it expedient, order 
immediate sale thereof, and in 
such case the proceeds of the 
sale shall abide the order of the 
Court. 

(6) The powers, duties and 
liabilities of a receiver appoint- 
ed under this section shall be 
the same as those of a receiver 
appointed under Chapter 
XXXVI of the Code of Civil 
Procedure. 


(h) by all or any two of such 
methods, as the Court thinks 

fit. 

(5) If the property ordered 
to be attached consists of live- 
stock or is of a perishable 
nature, the Court may, if it 
thinks it expedient, order im- 
mediate sale thereof, and in 
such case the proceeds of the 
sale shall abide the order of the 
Court. 

(6) The powers, duties and 
liabilities of a receiver appoint- 
ed under this section shall be 
the same as those of a receiver 
appointed under Chapter 

XXXVI of the Code of Civil 
Procedure 1882. 


benefit of the owner, in either of which cases the Court may cause it to be sold whenever 
it thinks fit. 


(CODE OF 1872— Ss. 172 and 353, Paras. 2 and 3.) 

172. Such Magistrate may order the attachment of any property, moveable or immov- 
Attachment of piopcrty able, or both, belonging to the person so absconding or con- 
of person absconding. coaling himself. 

» Such order shall authorize the attachment of any property within the jurisdiction of 
the Magistrate of the District in whose district it is mo.de; and it shall authorize the 
attachment of any property without the jurisdiction of the Magistrate of the District, 
when endorsed by the Magistrate of the District in which such property is situated. 

The attachment under this section shall, if the property ordered to be attached be 
land paying revenue to Government, be made through tho Collector of the District in which 
the land is situate, and, in all other cases, by seizure under the order of the Magistrate 
having jurisdiction; or by the appointment of a manager and receiver; or by an order 
prohibiting the payment of rent to the absent person, as such Magistrate deems proper. 

If the absent person does not appear within the time specified in the proclamation, 
the property under attachment shall be at the disposal of Government, but shall not be 
sold until the expiration of six months, unless it is of a perishable nature, or such Magis- 
trate considers that the sale would be for the benefit of the owner. 

Procedure when warrant 3 _ 3 * * * * 

cannot be served. 

If the witness does not attend at the time and place named in such proclamation, 
the Court or Magistrate may order the attachment of any moveable property belonging to 
such witness, to such amount as seems reasonable, not being in excess of the amount of 
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4 


(6-A) If any claim is pre- 


Enquiry into 
claims and objec- 
tions. 


f erred to , or ob- 
jection made to 
the attachment 


Pfi an U Property attached under 
this section within six months 
f rom the date of such attach- 
ment, by any person other than 
the prod aimed person, on the 
ground that the claimant or 
objector has an interest in such 


properly , and that such inte- 
rest is not liable to attachment 
under this section, the claim or 
objection shall be inquired 
into, and may be allowed or 
disallowed in whole or in parti 

Provided that any claim pre- 
ferred or objection made with- 
in the period allowed by this 
sub-section may, in the event of 
the death of the claimant or 
objector, be continued by his 
legal representative . 

(6-j B) Claims or objections 
under sub-section (6-^4) may 
be preferred or made in the 
Court by which the order of at- 
tachment is issued or, if the 
claim or objection is in respect 
of property attached under an 
order endorsed by a District 
Magistrate or Chief Presidency 
Magistrate in accordance with 


costa of attachment and of any fine~to which tho witness may be liable under the provisions 
Of the following section. 

Such order shall authorize the attachment of any moveable property within the 
jurisdiction of the Court or Magistrate by whom it was made; and it shall authorize the 
Attachment of any moveable property without the jurisdiction of the said Court or Magis- 
trate, when endorsed by the Magistrate of the District in which such property is situated. 
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the Provisions of sub-S. (2), 
in the Court of such Magis- 
trate. 

(6-(7) Every such claim or 
objection shall be inquired 
into by the Court in which it is 
preferred or made : 

Provided , that, if it is pre- 
ferred or made in the Court of 
a District Magistrate or Chief 
Presidency Magistrate , such 
Magistrate may make it over 
for disposal to any Magistrate 
of the first or second class or to 
any Presidency Magistrate , as 
the case may be, subordinate to 
him . 


(6-D) Any person whose 
claim or objection has been 
disallowed in whole or in part 
by an order under sub-S. (6-A) 
may , within a period of 
one year from the date of such 
order , institute a suit to esta- 
blish the right which he claims 
in respect of the property in 
dispute , but subject to the 
result of such suit, if any, the 
order shall be conclusive. 

(6 -E) If the proclaimed per- 
son appears within the time 
specified in the proclamation, 
the Court shall make an order 
releasing the property from the 
attachment. 


(CODE OF 1861 — Ss. 184 and 189.) 

184. The Magistrate may, at the same time, order the attachment of any moveable 

or immovable property belonging to the person absconding 

Attachment of the pro- of concealing himself. Such order shall not authorize the 

nertr of absconding party. attachment of any property out of the jurisdiction of the 

^ Magistrate by whom it is made, but it shall authorize the 
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(7) If the proclaimed person 
does not appear within the 
time specified in the proclama- 
tion, the property under 
attachment shall be at the dis- 
posal of Government; but it 
shall not be sold until the expi- 
ration of six months from the 
date of the attachment, unless 
it is subject to speedy and 
natural decay, or the Court 
considers that the sale would 
be for the benefit of the owner, 
in either of which cases the 
Court may cause it to be sold 
whenever it thinks fit. 


(7) If the proclaimed person 
does not appear within the 
time specified in the proclama- 
tion, the property under 
attachment shall be at the dis- 
posal of Government; but it 
shall not be sold until the expi- 
ration of six months from the 
date of the attachment and until 
any claim preferred or objec- 
tion made under Sub-section 
(6 -A) has been disposed of 
under that sub-section , unless 
it is subject to speedy and 
natural decay, or the Court 
considers that the sale would 
be for the benefit of the owner ; 
in either of which cases the 
Court may cause it to be sold 
whenever it thinks fit. 
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attachment of property in the jurisdiction of any Magistrate by whom such order is 
endorsed. The attachment under this section shall, if the property ordered to be attached 
be land paying revenue to Government, be made through the Collector of the District in 
which the land is situate, and in all other cases by seizure under the order of the Magis- 
trate or by the appointment of a manager and receiver, or by an order prohibiting the 
payment of rent to the absent person, as the Magistrate shall deem proper. If the absent 
person shall not appear within the time specified in the proclamation, the property under 
attachment shall be declared to be at the disposal of Government, but shall not be sol'd 
until the expiration of six calendar months, unless such property is of a perishable nature, 
or it shall be considered by the Magistrate that the sale would be for the benefit of the 
owner. 

189. If the warrant cannot be served, and the Magistrate is satisfied that the wit- 
ness absconds or conceals himself for the purpose of avoiding 
If warrant cannot be the service thereof, the Magistrate may issue a proclamation, 
served. requiring the attendance of such witness to give evidence at 

a time and place to be named therein, to be affixed on some 
conspicuous part of his ordinary place of abode, and if such witness shall not attend at 
the time and place named) in such proclamation, the Magistrate may order the attachment 
of any moveable property belonging to such witness to such amount as he shall deem reason- 
able, not being in excess of the amount of costs of attachment and of any fine to which 
such witness may be liable under the provisions of the following section. Such order 
shall not authorise the attachment of any property out of the jurisdiction of the Magis- 
trate by whom it is made, but it shall authorize the attachment of property in the jurisdic- 
tion of any Magistrate by whom such order is endorsed. 


320 


Attachment of Property of Person absconding. 


S. 88. \ SYNOPSIS. 

Ncte 1. Note No. 

LEGISLATIVE CHANGES 1 

WHICH COURT CAN ORDER ATTACHMENT 2 

STAGE AT WHICH ATTACHMENT CAN BE ORDERED . . 3 

PROPERTY WHICH CAN BE ATTACHED 4 

MODE OP ATTACHMENT 5 

ATTACHMENT BY CIVIL COURT 6 

FORFEITURE OF ATTACHED PROPERTY . . ... . . 7 

SALE OF ATTACHED PROPERTY 8 

SETTING ASIDE SALE 9 

SUIT TO RECOVER PROPERTY FROM AUCTION-PUR- 
CHASER— WHETHER LIES . . . . 10 

ORDER ON CLAIM— WHETHER OPEN TO REVISION . . 11 


Other Topics. 

Applies to witnesses also. See S. 87, Note* 1. Opportunity to show cause against condition 

Attachment — Lis pendens. See Note 6, precedent to forfeiture. See Note 7, Pt. 

Pt. 1. 1, S. 89, Note 1. 

Belonging to the proclaimed offender. See Proceedings of Magistrates not empowered. 
Note 4, Pt. 2. See S. 530. 

Claim by third parties — Right of suit. See Proclamation and simultaneous attachment. 
Note 10, Pt. 5. See Note 3, Pt. 2. 

Disposal by the Government. See Note 7, Receiver. See Note 4, Pt. 2. 

Pt. 2. * Release of Property. See Note 7, Pt. 5. 

Effect of irregularities in proclamation. See Sale of land subject to lease. See Note 8, 
S. 537, S. 89, Note 1, Pts. 3-5. Pt. 1. 

Effect, of sales in Punjab. See Note 4, Time of making order of forfeiture. See 
Pts. 4 & 5. Note 7, P.N. 1. 

Form of attachment. See Sch. V, Forms Title during attachment. See Note 6, Pt. — 
6 & 7. What Magistrates empowered. See Sch. Ill, 

Illegal proclamation and attachment. See Cl. 5. 

Note 10, Pts. 1 to 4. 

1. Legislative Changes: — 

(1) The provision relating to the investigation of claims of third 
parties contained in Clauses 6-A to 6-D are new. In the absence 
of a similar provision under the old Codes, it was held in the 
undermentioned cases 1 that criminal Courts could not entertain 
and enquire into the claims of third parties whose only remedy 
was to file a separate suit in a Civil Court, and all that the 
Criminal Courts could do was to stay the sale of the property 
seized to give the claimants time to establish their rights in a 
Civil Court. The addition of Clauses 6-A to 6-D, which are 
drawn up on the model of Order 21, Rules 58 to 63 of the Code 
of Civil Procedure, empowers the Criminal Courts to entertain 
and investigate the claims of third parties and also gives effect 


Section 88 — Note 1. 

m ( 1884) 6 All. 487 (488), Queen-Empress 

( ' v. Sheodihal (Following 7 W. R. 

Cr. 35). 

(1867) 7 Suth. W. R. 35 (36), Queen v. 
Kissorce Patar. 

(1872) 17 Suth. W. R. 10 (10), Re 

Ohunder Bhon. 


(1875) 23 Suth. W. R. 30 (31), In re 
Ghumttndee Singh. 

( 1S97) 20 Mad. 88 (89), Queen-Empress 

v. Kandappa Goundan. 

(1908) 7 Cri. L. Jour. 81 (81): 4 L. B. 

R. 109, Su We v. King-Emperor. 
(1893-1900) L. B. R. 324 (826), Golab 
Singh v. Abdul Rasid. 
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to the view expressed in the undermentioned case 2 decided 
before the amendment of 1923. 

(2) the words “at any time” in Clause 1 have been newly added 

under the present Code. As to the effect of the amendment see 
Note 3 below. 

(3) Under the Code of 1861, the property of the absconder had to 

he declared to be at the disposal of the Government. No 
declaration was made necessary under the later Codes. 

4 . 2. Which Court can order attachment. — It is only the Court issuing 

ihe proclamation that is empowered to order an attachment under this section. 
If the property to be attached is in a District outside that of the Magistrate 
issuing the order the order must he endorsed by the District Magistrate or Chief 
Presidency Magistrate within whose jurisdiction the properly sought to be 
attached is situate. 1 


3. Stage at which attachment can be ordered. — Under the Code of 
1882 an order for attachment could not be made until after the proclamation 
under the previous section was issued. 1 Under the present Code, having regard 
to the altered language of Cl. 1, the Court is empowered to order the attach- 
ment at anruy time. The Court can thus issue a proclamation against a,n 
absconding offender under S. 87 and $im nfta neon sly order the attachment of his 
property under this section. 2 

4. Property which can be attached. — The words “order the attach- 
ment of any property moveable or immovable’ ’ are enabling and not restrictive 
and the Court can attach both moveable and immovable property at the same 
time. 1 


Attachment of undivided interest of a coparcener in a joint .Hindu 
family. — It has been decided by a Full Bench of the High Court of Madras 2 
that there is nothing in the section to restrict the meaning of the word “ pro- 
perty’ ’ and that it includes the rights and interests of persons who, as mem- 
bers of an undivided family, are entitled to the property of the family. What 
has to be attached under the section in such a case is the share of the defaulting 
member, which is of course subject to the rights of the other members of the 
family, and may be realized by a Receiver in a suit for partition or otherwise. 

The effect of such an attachment is not to sever the interest of the 
absconder from the date of attachment and vest his share or property in the 
Government. By attaching his property the Government simply takes 


(2) (1011) 12 Cri. L. Jour. 392 (302): (1910) 

U. B. R. 66, Nga Po Aung v. 

| Emperor. 

Not© 2. „ . f 

(1) (1030) 1030 Pat. 347 (347), Gnnu Shu kid 

V. Emperor. 

Not© 3. „ _ ... 

(15 [See (1897) 19 All. 64 (67). Farzand Ah 

v. Hanuman Prasad.]- 

[See also (1893) 6 C. P. 33 ( 39 > 

(Cr.), Empress v. Mule hand Pern- 
raf (It in illegal to wait till 
tho period specified in the proclama- 
lion ha* expired and to order attach- 
* raent, because that proclamation has 

(2) (1*01-0 ‘o^Gal 0b W Cd N ! 680 (681) : 29 

Cal. 417, Bai Lai Ohowdhuri ▼. 

Or. P. C.— 41 


Emperor. 

[See (1869) 4 Mad. H. C. R. App. xJvili, 
Anon. (Under the Code of 1861 
also an attachment could be ordered 
at tho same time as the proclama- 
tion) . I 


Note 4. 

(1) (1868-69) 4 Mad. H. C. R. App. 48 (48). 

(2) (1917) 1917 Mad. 866 (367): 89 Mad. 881 

f F. B . ), The Secretary of State v. 
Jtungasamy Iyengar (Approving Cr. 
Rev. Case No. 560 of 1893 and over- 
ruling 2 Weir 43). 

[See al#o (1917) 18 Cri. L. Jour. 1037 
(1038), liisi B chart v. Emperor 
(Property of the family cannot be 
attached. The share of the absconder 
ought to be attached) . ] , 
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the position of the absconder and it is liable to fluctuations by 
subsequent births in the family. Thus, a son born to the absconder 
subsequent to the attachment of his share and before sale is entitled to have 
his share freed from the attachment. 3 

Attachment of ancestral land in the Punjab. — In the case of ancestral land 
in Punjab, having regard to the customary law prevailing there, alL that can be 
attached in proceedings under this section is the life l interest of the absconder. 
On the death of the absconder the lands attached must be released in favour of 
his heirs. 1 Hence, a suit by the collaterals after the death of the absconder to 
recover back the properties from the purchaser at a sale held under this section 

is competent. 5 

5. Mode of attachment. — Sub-S. 3 prescribes the mode of attachment 
in the case of moveable property and sub-S. 4 the mode of attachment in the 
case of immovable property. The doors of a house are part of the furniture 
and are moveable property, but the frames embedded in the walls or the floor 
are to be considered immovable property and the action of a police officer 
executing a warrant of attachment under this section in digging the walls or 
floors to remove them is not correct and amounts to an irregularity . It has. 
been held that resistance to the officer under such circumstances does not 
amount to an offence under S. 332, I.P.C. 1 

6. Attachment by Civil Court. — The right, title and interest in the 
property of the absconder cannot be said to pass on to the Government the 
moment the absconder fails to appear on the date fixed for his appearance. The 
words “the property under attachment shall be at the disposal of the Govern- 
ment” in sub-S. 7 show that the property will be at the disposal of the Gov- 
ernment only from the date of attachment . Hence, where the actual attach- 
ment by the Criminal Court was subsequent to an attachment made, by the 
Civil Court, a sale held in pursuance of the former cannot affect the rights o 
the attaching decree-holder in the latter Court. Such a sale is also afflected 
.by Us pendens. 1 B,ut if, on the other hand, the attachment by the Criminal 
Court is prior in point of time to that of the Civil Court, the former prevails 

over the latter. 


Illustration. 

A who had been accused of an offence absconded and his property was attached 
th t Magistrate under this section on 7-8-1878. Subsequcnt^ th^ sanre proper y 

s attached by B in execution of a money decree against A in a Civil Court and sold 
n attached hy * ^ the puvcliaser . On 2b-4-18S0, C purchased m a sale held 

the Magistrate. Held in a suit for possession by B against C that the title obtaine y 
under the Magistrate’s sale was superior to the title of B. 2 

7 Forfeiture of attached property.— Under the Code of lMl Ae 

■operty under attachment had to be decla red to be at the disposal of the Gov- 

v. Secretary of State for India. 
Note 6. „ „ 

(1) (1930) 1930 Pat. 387 (387), Ramfi Ahtr 

v. Emperor. 

Note 6. 

(1) (1929) 1929 Bom. 200 (200), 

Kondaji Tenkar ▼. Oovind Krishna 

(1912) 13 Cri. I*. Jour. 568 (569) : 6 

V Low. Bor. Bui. 57, Subramanya 

Ohetty v. Emperor. ... _ 

(2) (1883) 9 Cal. 861 (863), Golam Abed 

Toolseram Bera. 


(1917) 1917 Mad. 366 (367): 39 Mad. 

831, Secretary of State v. Rangasamy 
Iyengar (Decided by the Bench after 
the opinion delivered by the Full 

(1925) ?925 Ch Lah. 629 (630), Shah Muha- 
mad v. Emperor. 

(1908) 1908 Pun. W. R. 19, pp. 88, 

' Sadhu Singh v. Secretary of State 

for India (Following 18 P. R. 1908 
and 62 P. R. 1915). 

(1915) 80 Ind. Cas. 71 (72): 1915 Lah. 

V 12: 1915 Pun. Re. 52, Niamat Ah 
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eminent if the absent person did not appear within the time specified in the 
proclamation and the undermentioned cases 1 laid down the circumstances in 
which such a declaration should or should not be made. Under the present 
Code no such declaration is necessary and the property comes under the disposal 
of the Government : 

(1) if the absentee fails to appear on the specified date and 

(2) the property has been attached. 

The words “at the disposal of the Government” mean that the proper- 
ties come under the absolute control of the Government to dispose of or deal 
with it in whatever manner it may seem most appropriate and convenient. 2 The 
title of the absconder to the property confiscated is thereafter put an end to 
and he cannot maintain a suit for possession of the confiscated properly unless 
it be that he has otherwise acquired a title to ilu* property subsequent to the 
order of confiscation. 3 

The position of the Government in relation to the property attached is 
not simply that of an attaching decree-holder. It is at least analogous to that 
of a Receiver in possession and management. The Government has such an 
interest in the property as to entitle it to remain in possession and is a neces- 
sary party under O. 34, R. 1 of the Code of Civil Procedure in a suit brought 
to enforce a mortgage over the property. If the Government is not impleaded 
as a party to such a suit, the right of the Government as well as a purchaser 
from the Government to redeem the mortgage is not lost. 4 

If the proclaimed person appears or is arrested within the time specified 
in the proclamation, the attachment will cease. 5 [See sub-S. 6-E] . 

8. Sale of attached property : — Sale of land subject to lease. Where 
there is an outstanding valid lease in favour of a third person 
at the time of attachment under this section, and the lessee prefers a claim, 
the proper order to make is to sell the property subject to the right of the 
lessee to remain in possession until the expiry of the term of the lease. 1 

9. Setting aside sale. — The Code does not contemplate and contains 
no provision for sales once held under the section being set aside. Even the 
High Court, cannot, in the exercise of its powers of Revision, set aside the 
sale on the ground of any material irregularity or illegality as against the 


S. 88, 
Notes 
7-9. 


(1) (1878) 

(1866) 

(1865) 


(1865) 
(1868) 
(1866) 
(1867) 
(*> ( 1688 ) 


Note 7. T 

19 Suth. W. R- 12 (14), In re 

Ramlcishore Sein. 

5 Suth. W. R. 8 (8), Re Jfcumteo. 
8 Suth. W. R. 63 (63), Bishonath 
Sircar (If by mistake or by in- 
advertence the order is not passed 
it can be passed even after Uie 

absconder has appeared). 

8 Suth. W. R. 34 (35), Queen v. 

Muddan MoTiun Podar. 

6 Suth. W. R. 79 (79), Sheodayal 

Singh v. Ouban Singh. 

6 Suth. W. R. 73 (74), Sheodayal 

Singh v. Qiban Singh. 

8 Suth. W. R. 61 (62), Baifoo v. 

Guhan. , ... _ 

9 Cal. 881 (863), Oolam A bed r. 


Toohntram Bcra. 

(1875) 23 Suth. W. R. 30 (31), In re 
Ghwnndce Singh (Restitution of 
property cannot be claimed by mere 
application by party. Proper re- 
medy is by suit against Govern- 
ment) . 

(3) (1923) 1923 Bom. 198 (198, 199). Daltaji 

Narva v. Narayana Rao . 

(4) (1930) 1930 Mad. 1017 (1020), Alagammal 

v. Sadativa Padayachi. 

(5) (1934) 1934 Pat. 181 (182): 13 Pat. 317, 

Suraj Narain Prasad Singh v. 
Emperor. 

Note 8. 

(1) (1908) 8 Cri. L. Jour. 260 (262): 1908 

Pun. Re. 9, Ham Din v. Emperor. 
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purchaser who is a stranger to the proceedings. 1 It is however open to the 
absconder to apply under the next following section for the recovery of the 
net sale proceeds provided the requirements of that section are satisfied. 2 - 

As to whether a separate civil suit lies to set aside a sale see Note 10 

i n fra . 

10. Suit to recover property from auction-purchaser whether lies: — 

(a) Suit by the Proclaimed offender . — There is a conflict of judicial 
opinion as to whether a suit lies at the instance of the proclaimed offender to 
recover t lie property sold under the section on the ground that the proclama- 
tion and sale were in contravention of the provisions of Ss. 87 and 88. Where 
the proclamation failed to state the time within which and the place at which 
the absconder should present himself to avert the sale of the property it was 
held by the High Court of Allahabad in the undermentioned case 1 that the 
proclamation was a. nullity, the order for sale thereon was illegal that the sale 
passed no estate whatsoever to the purchaser, and that the property could be 
recovered in a civil suit. It was also held that S. 89 of the Code applied only 
to. cases where there was a good and legal proclamation and did not bar 
a suit where the proceedings were without jurisdiction and absolutely null and 

void. 

The High Court of Lahore has, on the other hand, held in the -under- 
mentioned case 2 that such a suit is not competent and the same should be held 
to be impliedly barred under S. 9 of the Code of Civil Procedure. This is 
based on the reasoning that the legislature does not contemplate a sale once 
effected being set aside, that Ss. 87 to 89 form a complete Code by themselves 
and that the remedies provided therein to afford relief to a person who con- 
siders himself aggrieved are exclusive and exhaustive subject only to the right 

of appeal, if any, and the powers that the High Court may exercise m his 

favour under its revisional and inherent powers under Ss. 435 and o61-A ol 
the Code. The decision, however, seems to proceed on the view that a non- 
compliance with S. 87 is only an irregularity a view which is not shared by 
other High Courts and even by the same High Court in other cases. It the 
decision be taken to have laid down that even in cases of want of jurisdiction 
there is no remedy by way of a civil suit, it is submitted that it cannot be 
accepted as correct. The general principle of law is that it is only where a 
court acting under the powers conferred by a special enactment exercises 
powers in conformity with the provisions that its acts may not be liable to chal- 
lenge in Civil Courts. They do not enjoy a similar i mmunity when they ca 

(1905) 2 Cri. L. Jour. 247 ; 27 

All. 572, Mian Jan v. Abdul. 

(2) (1928) 1928 Lah. 582 (564, 5S5, 566), 

Deva Singh v. Fazalda-1. 

[See also (1867) 8 Sulh. W. R. (Civ.) 207 
208, Bukhooree Sxngh v. The 
Government (A case of tlie Calcutta 
High Court) . ] 

(3) [See (1895) 19 Mad. 3 (6), Emprew v. 

Subbarayar. _ 

(1909) 3 Ind. Cas. 575 (576): 5 Nag. Ii. 

R. 125, Tasinkhan v. Emperor. 
(1920) 54 Ind. Cas. 994 (995) : 1920 Lah. 

330: 1919 Pun. Re. 32, Emperor v. 
Multan Singh. 

(1912) 14 Ind. Cas. 757 (Bom.), IfuMtf- 
sami Naidu v. Emperor.] 


Note 9. 

(1) (1900) 22 All. 216 (219), Abdullah v. 

(1911) 12 Cri. L. Jour. 142 (143) : 1911 
Pun. Re. 8, Emperor v. Oaman. 

[But see (1866) 6 Suth. W. R- 79 A 7 ?)' 

Sheodayal Singh v. Grtban Sxngh.] 

(2) (1924) 1924 Lah. 420 (421), Emperor v. 

Fazaldad . . , 

(1883) 9 Cal. 861 (863), Qolam Abed v. 
Toolsuram Bere. 


(1) (1904) 


Note 10. 

1 Cri. L. Jour. 616 (617, 618) 

(All.), Abdul v. Kazim Begam 
(Approved in Letters Patent Appeal 
—27 All. 672). 
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be challenged on the ground that they have been taken either in excess of or in 

of the powers so conferred. 4 

Suit by tliird parties. — If third persons, i.e ., persons other than 
the absconder claim to have any interest in tlie property which is not liable to 
attachment, it is open to them to prefer a claim under the section within six 
months from the date of attachment. If the claim is disallowed, the section 
provides that a suit can be filed within a year from the date of dismissal of the 
claim. The remedy of preferring a claim under the section is not however 
exclusive but merely permissive and on the principle of the decision of the 
Judicial Committee in Kanhya Lai v. The National Bn nk (I.L.R. 40 Cal. 59S ) 
a case decided under the Code of Civil Procedure, a third person is not bound 
to prefer a claim but he can straightaway file a suit to set aside the sale pro- 
ceedings. If the property has been declared to be at the disposal of the Gov- 
ernment, he is entitled to maintain a suit against the Government and the 
latter is also responsible for mesne profits for the period during which the pro- 
perty was at its disposal especially in a case where in spite of notice the Govern- 
ment did not repudiate its connection with the property. 5 

11. Order on claim whether open to Revision. — An order passed by a 
Magistrate refusing to release the property from attachment on a claim pre- 
ferred by a third person, is a proceeding within the meaning of S. 435 of the 
Code and is subject to revisional jurisdiction of the High Court. 1 



* If, within two years from the date of the attach- 
ment, any person whose property is or 
p ropery 1 ati ° n ° f attached has been at the disposal of Government, 

under* sub-section (7) of section 88, appears 
voluntarily or is apprehended and brought before the Court by 
whose order the property was attached, or the Court to which 
such Court is subordinate, and proves to the satisfaction of such 
Court that he did not abscond or conceal himself for the 


*(CODE OF 1882— S. 89.) 


89. If, within two years from the date of the attachment, any person whose property 

is or has been at the disposal of Government under the last 
Restoration of attached paragraph of S. 88 appears voluntarily or is apprehended 
property. and bi ought before the Court by whose order the property 

was attached, and proves to the satisfaction of such Court 
that he did not abscond or conceal himself for the purpose of avoiding execution of the 
warrant, and that lie had not such notice of the proclamation as to enable him to attend 
within the time specified therein, such pioperty, or, if the same has been sold the net 
proceeds of the sale, or if part only thereof has been sold, the net proceeds of? the sale 
and the residue of the property, shall, after satisfying thereout all costs incurred in 
consequence of the attachment, be delivered to him. 


(4) [See (1908) 35 Cal. 859 (864), Chairman 

of Giridh Municipality v. Sshaik 

Chandra. _ _ 

(1890) 17 Cal. 590 (604): 5 Sar. 391: 17 
Ind. App. 40 (T-C.), Secretary of 
State lor India v. Fahamxdannissa 

<#•) (1901) 28^ Gal. 540 (544, 645), Secretary 


of State fur India in Council v. 
Jogat Mohini Dasei. 

Note 11. 

(1) (1924) 1924 Lah. 617 (619), Santasingh 

v. Emperor. 

(1908) 8 Cri. L. Jour. 260 (262): 1908 
Fun. Re. 9, Ham Din y. Emperor. 
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S. 89, purpose of avoiding execution of the warrant, and that he had 

not such notice of the proclamation as to enable him to attend 
within the time specified therein, such property, or, if the same 
has been sold, the net proceeds of the sale, or, if part only 
thereof has been sold, the net proceeds of the sale and the 
residue of the property, shall, after satisfying thereout all costs 
incurred in consequence of the attachment, be delivered to him. 

(CODE OF 1872 — Ss. 173 and 354.) 

173. When any person whose property has come under the disposal of Government 

under section one hundred and seventy-two appears or is 
Restoration of forfeited found within two years after the attachment of the pro- 
property. pcTty, and proves to the satisfaction of the Court of Session 

or Iligh Court trying him for the offence of which he was 
accused, or, if he is not tried in, or committed for trial for that offence to, either of those 
Couits, to the satisfaction of the Magistrate of the District, that he did not abscond or 
caneeal himself for the purpose of evading justice, such property, or, if the same has 
been sold, the proceeds thereof, shall be restored to him. 

354. If the witness appears and satisfies such Court or Magistrate that he did not 

abscond or conceal himself for the purpose of avoiding the 
Release of attached pro- execution of the warrant, and that he had not notice of the 
perty of witness appearing proclamation in time to attend at the time and place named 
and satisfying Court or therein, the Court or Magistrate shall direct that the property 
Magistrate. be released from attachment, and shall make such order in 

regard to the costs of the attachment as to such Court or 

Magistrate seems fit. 

If such witness does not appear, or, appearing, fails to satisfy the Court or Magis- 
trate that he did not abscond or conceal himself for the 
Sale of property of wit- purpose of avoiding the execution of the warrant, and that 
ness not appearing or not he had not such notice of the proclamation as aforesaid, the 
satisfying Court or Magis- Court or Magistrate may order the property attached, or any 
trate. part thereof, to be sold for the purpose of satisfying all 

costs incurred in consequence of such attachment, together 
with the amount of any fine which may be imposed upon such witness under the provisions 

of section one hundred and seventv-iwo of the Indian Penal Code. 

• . 

If the witness pays to such Court or Magistrate the costs and fine as aforesaid, his 
property shall be released from attachment. 

(CODE OF 1861— Ss. 185 and 190.) 

185. When any person whose propeity shall have been declared to be at the disposal 

of Government under the last preceding section shall, within 
two years after the attachment of .the property, surrender 
Restoration of property himself, and shall upon tiial before a competent Court, prove 
declared to b'e forfeited. to the satisfaction of such Court that he did not abscond or 

conceal himself for the purpose of evading justice, such pro- 
perty, or if the same shall have been sold the proceeds there- 
of, shall be restored to him. 

ISO. If the witness shall appear and satisfy the Magistrate that he did not abscond 

or conceal himself for the purpose of avoiding the service of 
If on attachment witness the warrant, and that he had not notice of the proclamation 
appear and satisfy Magis- in time to attend at the time and place named therein, the 
trate, hi.s property to be Magistrate shall direct that the property be released from 
released from attachment. attachment, and shall make such order in regard to the cos s 

of the attachment as he shall deem fit. If such witness sha 
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SCOPE OF THE SECTION 

"“WITHIN TWO YEARS FROM TIIE DATE OF THE ATTACH- 
MENT” 

WHO CAN APPLY UNDER TIIE SECTION 



Oilier Topics. 


Appeal and Revision. See S. 405, Note 1, 
Pt. 7. 

Appears voluntarily or is apprehended. See 

Note 1. 


Forfeiture of Property. See Note 1, F.N. 1. 
Net proceeds of the sale. See Note 1, Pt. 8. 
Proves to the satisfaction of the Court. See 
Note 2, Pt. 4. 


1. Scope of the Section. — The section provides for a remedy to the 
absconder if — 

(1) He appears either voluntarily or is apprehended and brought 

before the Court within 2 pears from the date of attachment 
and 

(2) lie satisfies the Court that 

(a) he did not abscond or conceal himself for the purpose of avoid- 
ing the execution of the warrant, and 

(h) that he had not such notice of the proclamation as to enable 
him to attend within the time -specified therein. 1 


Provided these conditions are satisfied, he is entitled to a restoration 
of the property attached, where it, has not been sold, or to the net sate proceeds 
if the property has already been sold. 2 There is a conflict of opinion as to 
whether the illegality of the proclamation is a ground for an application under 


If he do not appear or not appear, or appearing, shall fail to satisfy the Magistrate 
■satisfy Magistrate, proper- that he did not abscond or conceal himself for the purpose 
ty to be sold. of avoiding the service of the warrant, and that he had not 

such notice of the proclamation as aforesaid, it shall be lawful for the Magistrate to order 
the property attached, or any part thereof, to be sold for the purpose of satisfying all 
•costs incurred in consequence of svich attachment, together with the amount of any fine 
•which the Magistrate may impose upon such witness under the provisions of S. 172 of 
the Indian Penal Code. If the witness shall pay to the Magistrate the costs and fine as 
aforesaid, the Magistrate shall order the property to be released from attachment. 


Section 89 — Note 1. ^ 

(1) [See (1926) 1926 Lah. 062 (663), Bulla 

Singh v. Emperor . ] 

(1865) 8 Suth. W. R. 63 (63), Re Bxsho- 
noth Sircar (The onus or proof is 
on the absconder) . 

(1805) 8 Suth. W. R. 34 (35), Queen v. 
Muddun Mohan (Do.). 

(1800) 5 Suth. W. R. 8 (8). Ro Jhwi too 
(Enquiry ought to be held and the 
applicant given an opportunity to 
show cauae against confiscation) . 

(1872) 18 Suth. W. R- Cr. 83 ( 34 ) 

Government of Bengal y. ifeersrW 
/on (Subsequent conviction of the 
absconder under S. 174, 1 ■ **■ 

Code, is a bar to the proof of such 

facts). 


(1934) 1034 Lah. 987 (988). Haneraj v. 

Emperor (Proof of both the elements 
necessary) . 

(1807) 7 Suth. W. R. 40 (40), Queen v. 

Madhoosurum (If it is not proved 
that accused applying '?or restora- 
tion did not abscond, he cannot 
succeed though the case against him 
had been struck ofT) . 

(1808) 9 Suth. W. R. 27 (28), In re 
Madhasurun Singh (If he does not 
prove these two factors, the Govern- 
ment need not prove the legality of 
the proclamation) . 

(2) (1924) 1924 Lah. 420 (421), Emperor v. 

Fatal Dad. 

(1911) 12 Cri. L. Jour. 142 (148): 1911 
Pun. Re. 8 , Emperor v. Goman. 
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this section. According 1o the High Court of Allahabad 3 and the undermen- 
tioned cases of Lahore High Court 4 this section prescribes a remedy where 
there is a good and legal proclamation but affords no facility for contesting 
the legality of the proclamation. A different view, however, has been taken 
by the Lahore High Court in the case cited below 5 according to which an appli- 
cation under (his section will lie on the ground that the proclamation did not 
comply with the provisions of law. It is submitted that the latter view is not 
correct. The grounds and conditions for an application under this section are 
specified in the section and these do not include the illegality of the proclama- 
tion. There is no principle by which a ground not specified in the section can 
be assumed to be included in it. 


Independent of this section, however, the High Court can in the exercise 
of its re visional jurisdiction, go into the question of the legality of the pro- 
clamation and do any of the following things: — 

(1) Where the property has not been sold , it may set aside the at- 
tachment and order restoration of the property to the appli- 


cant. 

(2) Where the property has been sold- it may order the delivery of 
the net sale proceeds to the applicant. 0 The High Court can 
also under its inherent powers order the attachment' to be rais- 
ed and the property restored in proper cases. 7 

Where the attached property has been sold, the applicant for restoration 
is only entitled to the sale proceeds. 8 

As to whether a suit will lie against the purchaser for restoration of the 
property on the ground of the illegality of the proclamation see S. 88, Note 10. 

2. “Within two years from the date of the attachment ’ \ — The words 
“within two years from the date of the attachment” qualify not only the word 
“appears” but also the word “proves” which is connected with the word 
“appears” by the conjunction “and”. 1 It is therefore not sufficient that the 
absconder should merely appear before the Court within the period of two 
years. He should also “prove” to the satisfaction of the Court within the 
said period that he did not abscond or conceal himself and that he had no 
notice of the proclamation. 2 It has been held in the undermentioned case 3 
that even if the absconder appears and applies under this section within two 
years of the attachment the conditions of the section are not satisfied unless 
he also actually proves within the period that he did not abscond and did not 


(8) (1900) 22 All. 216 (219), Abdullah v. 

Jitu (Sale not set aside as property 
had vested in third party) . 

(4) (1916) 35 Ind. Cas. 935 (937): 1916 Lali. 

49: 1917 Pun. Re. 6, Mala Singh 
v. Emperor (22 All. 216 followed). 
(1920) 54 Ind. Cas. 994 (996): 1920 Lah. 

330: 1919 Pun. Re. 32, Emperor 
v. Multan Singh. 

(1934) 1934 Lah. 987 (988), Hansraj v. 

Emperor (No inherent power to set 
aside attachment) . 

[See also (1928) 1928 Lah. 562 (564), 

Dewa Singh v. Fazal Dad (As- 
sumed) . ] 

(5) (1917) 42 Ind. Cas. 595 (596) : 1917 Lah. 

438: 1917 Pun. Re. 39, Malli v. 
Emperor. 

(G) (1920) 54 Ind. Cas. 994 (996): 1920 Lah. 

330: 1919 Pun. Re. 32, Emperor v. 
Multan Singh. 


(7) 

( 8 ) 


( 1 ) 

( 2 ) 

(3) 


[See also (1917) 42 Ind. Cas. 595 (596) : 

1917 Lah. 438: 1917 Pun. Re. 39, 
Mal’i v. Emperor. 

(1905) 9 Cal. W. N. ccxcvi, Shambunath 
v. King-Emperor. . | 

(1896) 19 Mad. 3 (6), Queen-Empress v. 

Subharayan. ] „ ' ‘ . . 

(1926) 1926 Lah. 662 (663), Buta Singh 
v. Emperor . :u _ 

(1924) 1924 Lah. 420 (421), Emperor v. 
Fazal Dad. 



Note 2. 

13) 14 Cri. L. Jour. 

In re Nilakanth 
L3) 14 Cri. L. Jour. 

In re Nilakanth 
£6) 1926 Lah. 662 
v. Emperor (14 
approved) . 


237 (237) (Bom.), 

Ramachandra . 

237 <237)> (Bom.), 
Ramachandra . 
(663), Buta Stngh 
Cri. L. Jour. 237 
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know of the proclamation. It is submitted that this is not correct. The section 
does not refer to any application , but the word “proof” in the section 
must be taken to include an offer to prove i.e an application under the 
section. 4 To expect the absconder not only to apply but also to prove the 
matters alleged within the specified period would be to make him responsible 
for any delay that may be caused by the Court in posting the matter for 
enquiry. 

Where no application is made under this section within two years from 
the date of the attachment, it has been held that the High Court has no 
inherent power under 8. 56*1 -A to order restoration. The proper remedy in 
such a case is to apply to the Government. 5 Where property is forfeited to 
the Government, it can re-grant it to any one it thinks fit. 0 


3. Who can apply under the section. — The fact that the person whose 
property has been attached did not abscond or conceal himself or that he did 
not know of the proclamation is a matter particularly within his own know- 
ledge and the section therefore requires that he should himself appear and prove 
such allegations, even if an application is made, on his behalf under this 
section. 1 


D — Other Btdes regarding Processes. 

90 *. A Court may, in any case in which it is empowered 

by this Code to issue a summons for the 

Issue of warrant in lieu * „ 

of, or izv addition to, sum appearance or any person other than a 
mons * juror or assessor, issue, after recording its 

reasons in writing, a warrant for his arrest — 


* (CODE OF 1882 — S. 90.) 

J). — Other Rules regarding Processes. 

90. A Court may, in any case in which it is empowered by this Code to issue a 

Issue of warrant in lieu 
of, or in addition to, sum- 
mons. 


summons for the appearance of any peron other than a 
juror or assessor issue, after recording its reasons in writing, 
a warrant for his arrest — 


(a) if, cither before the issue of such summons, or 
after the issue of the same, but before the time fixed for his 
appearance, the Court sees reason to believe that he* has absconded, or will not obey the 
summons ; or 

(b) if at such time he fails to appear, and the summons is proved to have been 
duly served in time to admit of his appearing in accordance therewith, and no reasonable 
weeuse is offered for such failure. 


(4) (1913) 14 Cri. L. Jour. 237 (237) (Bom.), 

In re NilaJcanth Ramachandra. 
(1924) 1924 Bom. 485 (485), Owrunaib 

Narayan Betgori, In re (Application 
must bo within 2 years). 

(1916) 35 Ind. Cas. 974 (977) : 1916 Lah. 
19: 1917 Pun. Re. Mala Singh v. 
Emperor (Application after two years 
— S. 89 inapplicable). 

(5) (1924) 1924 Bom. 485 (485, 486), Guru- 

nath Narayan Betgori, In to • 
[Compare (1926) 1926 Lah. 662 (663). 
Butta Singh v. Emperor (High 
Court has inherent power to remove 
attachment when provisions of 8. 87 
have not been complied witn/ • J 


Cr. P. C.— 42 


(6) (1923) 1923 Bom. 198 (199), Dattafi Nana 

PalU v. Narayan Rao Bhimrao 
Pata. 

Note 3. 

(1) (1913) 14 Cri. L. Jour. 237 (237, 238) 

(Bom.), In re Nilakanth Rama- 
chandra. 

[See however (1909) 10 Cri. L. Jour. 260 
(260) (Mad.), Ramiah v. Govern- 

ment of Mysore ( Application must 
be made by absconder himself. His 
legal representatives have no locus 
standi to do so— Decision of the 
Mysore High Court) . J 


S. 89, 
Notes 
2-3. 


S. 90. 


* . . 
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3. 90. ( a ) if, either before the issue of such summons, or after 

the issue of the same but before the time fixed for his 
appearance, the Court sees reason to believe that he has 
absconded or will not obey the summons; or 

(CODE OF 1872 — S. 148, Paras. 2, Ss. 150, 156, 352, S55, and S. 494, Para. 1.) 

148. * * * * 

If the Magistrate believes that the accused person 
In what cases a summons is about to abscond, he may, instead of issuing a summons, 
may issue. issue a warrant in the first instance for the arrest of such 

person. 

150. If the person served with a summons does not appear before the Magistrate at 

the time mentioned in such summons, and the Magistrate is 
Warrant to arrest, if satisfied that such summons was duly served in what the 
summons not obeyed. Magistrate deems a reasonable time before the time therein 

appointed for appearing to the same, 

or, if it appears to the Magistrate that, after due diligence, the summons could not 
be served according to the provisions of this Act, 

the Magistrate may issue his warrant to apprehend the accused person. 

156. A Magistrate may, notwithstanding the issue of such summons, either before 
Issue of warrant in addi- the appearance of the accused person as required by such 

tion to summons. summons or after default made by him so to appear, issue a 

warrant of arrest against such person. 

352. If a Court or a Magistrate has reason to believe 
When warrant of arrest that any witness whose attendance is required will not attend 
may issue in first instance. to give evidence — without being compelled to do so, it or he 

may, instead of issuing a summons, issue a warrant of arrest 
in the first instance. 

355. Tf any person summoned to give evidence neglects or refuses to appear at the 

time and place appointed by the summons, and no reasonable 
Arrest of person dis- excuse is offered for such neglect or refusal, the Court or 

obeying summons. Magistrate, upon proof of the summons having been duly 

served, may issue a warrant under his hand and seal, to bring 
such pe; son before him to testify as aforesaid. 

494. If the person summoned does not attend at the time and place named in the 

summons on the day appointed, such Magistrate, if satisfied 
Warrant of arrest. that the summons has been duly served, may issue a warrant 

for his arrest. 

(CODE OF 1861— Ss. 73, 188, 191, 257, 260 and 285.) 

73. A Magistrate may (notwithstanding such sum- 
Xotwithstanding sum- mons), either before the appearance of the accused peison as 

roons, warrant may issue in required by such summons, or after default made by him so 

certain cases. to appear, issue a warrant of arrest against such person. 

188. If the Magistrate shall see reason to believe that such witness will not attend 
In what cases warrant in to give evidence without being compelled to do so, it shall 

the first instance. be lawful for such Magistrate, instead of issuing a summons, 

to issue his warrant in the first instance. 

191. If any person summoned to give evidence, shall neglect or refuse to appear 

at the time and place appointed by the summons, and no ."just 
If lie do not obey the excuse shall be offered for such neglect or refusal, it shall be 

summons, then warrant. lawful for the Magistrate, upon proof of the summons having 

been duly served, to issue a warrant, under his hand and seal, 
to bring such peison before him to testify as aforesaid. 
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(fc) if at such time be fails to appear and the summons 
is proved to have been duly served in time to admit of his 
appearing in accordance therewith and no reasonable excuse is 
offered for such failure. 


SYNOPSIS. 

SCOPE OF THE SECTION 

" ‘ MAY. . . . ISSUE A WARRANT FOR. IIIS ARREST” 
"‘AFTER RECORDING ITS REASONS IN WRITING” 
FORM OF WARRANT 


Note No. 
1 
2 

3 

4 


S. 90, 
Note 1. 


Other Topics. 


Bail to arrested witness. See Note 2, Pt. 6. 
Form of warrant under the section. Sec 
Sell. V, No. 7. 

May issue. See Note 2, Pts. 1 & 2. 


Proof of service of summons in time. Seo 
Note 2, Pt. 4. 

Warrant cannot issue where summons can- 
not issue. See Note 1, Pts. 1-3. 


1. Scope of the Section. — This section enacts that, in cases where it 
may issue a summons under the Code, it may under the circumstances specified 


CHAPTER XV. 

Of Cases triable by The Magistrate in which A Summon* on complaint shall 

ordnarily Issue. 

257. Whenever a complaint is made before a Magistrate having jurisdiction in the 

case, that any person lias committed or is suspected to have 
Summons shall issue. committed any offence triable by such Magistrate and 

punishable under the Indian Penal Code witli imprisonment 
for a peiiod not exceeding six months, it shall be lawful for such Magistrate to issue his 
summons directed to such person, stating shortly tin- matter of such complaint, and 
requiring him to appear at a certain time and place before such Magistrate to answer to 
the complaint. 

Provided that, if the Magistrate shall be satisfied or have :eason to believe 

that the accused person is about to abscond, he may, instead 
When warrant may issue, of issuing a summons, issue his warrant in the tirst instance 

for the arrest of such accused person. 

260. If the person served with a summons shall not appear before the Magistrate 

at the time mentioned in such summons, and the Magistrate 
If Bummons be not obey* shall be satislied that such summons was duly served in 
•©d, warrant. what shall be deemed by the Magistrate to be a reasonable 

time before the time therein appointed for appearing to the 
same, or if it shall appear to the Magistrate that after due diligence the summons could not 
■bo served according to the provisions of this Act, the Magistrate may issue his warrant to 

apprehend the accused person. 

285. If the person summoned shall not attend on the day appointed, the Magis- 
trate or other officer as aforesaid, if satisfied that the sum- 

warrant of arrest. mons has been duly served, may issue a warrant for his 

arrest. Provided that, whenever it shall appear to the Magis- 

tiate or other officer as aforesaid, upon the report of a police officer or upon other credible 
information the substance of which* report of information shall be recorded, that there is 
just reason to fear the commission of a breach of the peace, which may probably be prevent- 
ed by the immediate arrest of any person, it shall be lawful for the Magistrate at any time 
to issue a warrant for the arrest of such person. 
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fi. 90, 
Notes 
1 — 2 . 


in Clauses (a) and (b) of the section issue a warrant of arrest. Where, the 

Court has no power to issue a summons at all, it cannot, under this section, 

issue a warrant of arrest. Thus, where an accused has been discharged under 
S. 253 of the Code by a Subordinate Magistrate, the District Magistrate cannot 
issue a warrant for his arrest. The reason is that he has no power to issue a 
summons to the accused while the order of discharge remains in force. 1 Simi- 
larly. the Court cannot issue a warrant under this section for the arrest and 
appearance of a witness before a police-officer investigating a case inasmuch a<s 
the Code does not authorise the Court to issue a summons for the appearance 
of a witness before a police-officer. 2 On the same principle, it has been held 
that the Court cannot issue a warrant of arrest against a party who fails to 
appear in pursuance of an order passed under S. 145, Cl. 1 of the Code. 3 

2. “May. . . . issue a warrant for his arrest”. — This section does 

not authorise a Court to issue warrants by wholesale without discrimination in 
lieu of summonses. 1 The section gives only a discretion to the Court to issue 
a warrant of arrest and such discretion should be exercised judicially upon a 
consideration of the materials before the Court which would justify the conclusion 
that the person against whom the warrant is sought to be issued will either not 
obey the summonses or is keeping out of the way to evade service of summons 
or that he has, after being duly served, deliberately disobeyed it. Where the 
discretion is improperly exercised and none of the conditions contained in 
Cl. (a) or Cl. (b) are present, the issue of a warrant is illegal. 2 Thus the 
Court, ought not in a case under S. 498 of the Penal Code straightway with- 
out issuing a summons issue a warrant of arrest to procure the appearance of 
the complainant’s wife as a witness. 3 Where summons has been served and 
the summoned person does not appear, the Court must be satisfied that the 
summons has been duly served in good time before issuing a warrant for his 
arrest. The report of a police-station writer, it has been held, is not admissible as 
evidence of due service under Cl. (&). 4 

A person is not justified in absenting himself in response to a summons 
on the ground that he has sent a telegram intimating to the Court through his 
Mooktear that the High Court has stayed further proceedings in the matter. 
The Court will be justified in issuing a warrant for arrest in such a case. 5 

A witness arrested under a warrant and brought before a Magistrate 
should not be treated as criminals, but should be enlarged on bail. 0 


Section 90 — Note 1. 

(1) (1893) 1893 Pun. Re. No. 15, Kanwar 

Singh v. Queen-Empress. 

(2) (1897) 24 Cal. 320 (324), Emperor v. (1) 

Jogendranath. 

[See also (1871) 16 Suth. W. R. Cr. 1 (2) 

(2, 3), In re Bisscsur Chatterjee 
(Magistrate has no power under 
Bengal Act III of 1864 to issue 
warrant to a person who may fail to (3) 
appear in answer to a summons 
under S. 27 of that Act) . 1 (4) 

(3) (1900) 5 Cal. W. N. 71 (72), KafatuJloh 

v. Fcruzuddin . 

[See also (1925) 1925 Cal. 822 (824): 52 

Cal. 721 (F.B.), Narendra Chandra (5) 
v. Sabar Alt (A party in proceed- 
ings under S. 145 is not an accused 
person ) . 

(1925) 1925 Cal. 1040 (1042, 1043), Ishan (6) 


Chandra v. Hridoy (Do.).] 

Note 2. _ 

1870) 13 Suth. W. R. 1 (5, 6), In re- 
Puma Chandra Banerfi. 

1909) 3 Ind. Cas. 575 (576): 5 Nag. 

L. R. 125, rasin Khan v. Emperor. 
1870) 14 Suth. W. R. 20 (20), Queen 
v. StUherland. . 

1907) 6 Cri. L. Jour. 275 (275), Kala 
Singh v. Emperor. _. „ 

1905-1906) 3 L. B. R. 116 (116), K\ng- 
Emperor v. Po Ni. . 

See also (1867) 7 Suth. W. R. 37 (37), 
Re Abdoor Ruhman .] 

1917) 20 Ind. Cas. 142 (143) (Cal-). 

Chandi Prasad v. Ktng-Emperor 
(Warrant issued in proceeding® 
under S. 107). 

’1905) 2 Weir 39 (39). 
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. . 3 ' 7 After recording- its reasons in writing ’’.—There is a conflict of 

judicial opinion as to whether the provision in the section requiring the Court 
to record its reasons in writing before issuing a warrant of arrest is mandatory 
or is merely directory, and as to whether an omission to do so is an illegality 
which would vitiate the warrant or is a mere irregularity which is cured by 
the provisions of S. 537 of the Code. On the one hand, "it has been held by 
the High Court of Madras 1 and the Chief Court of Punjab 2 that the recording 
of reasons in writing is a necessary preliminary to the exercise of jurisdiction 
under the section and the failure to do so vitiates the warrant. The High 
Court of Allahabad 3 and a Pull Bench of the High Court of Calcutta 4 have, 
on the other hand, held that an omission to record reasons in writing amounts 
only to a violation of a directory provision and is a mere irregularity which 
can be cured by S. 537. 

4. Form of warrant. — For form of warrant under this section, see Sche- 
dule V, Form No. 7. 

9 1 *. When any person for whose appearance or arrest the 

officer presiding in any Court is empower- 
appeju’lnce 0 take bond f0L to issue a summons or warrant, is 

present in such Court, such officer may 
require such person to execute a bond, with or without sureties, 
for his appearance in such Court. 

SYNOPSIS. 

Note No. 

SCOPE OF THE SECTION ! 

WITH OR WITHOUT SURETIES 2 

VERBAL ORDER FOR APPEARANCE 3 


Other Topics. 

Bond by Muklitear. See Note 1, Pt. 3. “May require such pc:son”. See Note 2 

Pt. 2. 

1. Scope of the section. — There was no section corresponding to this in 
the Codes of 3861 and 1872 and it was held that a Magistrate had no power 


*(CODE OF 1882— S. 91.) 

91. When any person, for whose appearance or arrest 
the officer presiding in any Court is empowered to issue a 
Power to take bond for summons or war; ant, is present in such Court, such officer 
appearance. may require such person to execute a bond with or without 

sureties, for his appearance in such Court. 


(CODES OF 1872 AND 1861— Nil.) 


Note S. „ ^ 

(1) (1916) 83 Ind. Can. 308 (309): 1916 Mad. 

1063: 38 Mad. 1088, In re Karuthan 
Ambalam. , , 

(2) (1018) 48 Ind. Cas. 971 (972): 1019 Lah. 

67, Bala Singh v. Emperor. 

[8ee also Oudh 8. C. 99, Empress v. Ananl 


Prasad. 

(3) (1921) 59 Ind. Cas. 415 (416): 1920 All. 

245, Mafuir Singh v. Emperor. 

(4) (1924) 1924 Cal. 1 (8, 9, 17): 61 Cal. 

1 (F.B.), The Government of 

Assam v. Sahebulla (11 Ind. Caa. 
593 overruled) . 


S. 90, 
Notes 
3 — 4. 


S. 91. 
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S. 91, 
Notes 

1—3 . 


S. 92. 


to take recognizances from witnesses to appear before himself for an adjourned 
date. 1 Under the present section it is clear that the Court may require any 
person present in Court, 

(1) for whose appearance it can issue a summons or 

(2) for whose arrest it can issue a warrant 

to execute a bond for his appearance before the Court. Thus a bond for 
appearance may be taken from an accused person charged with an offence 2 or 
from a witness. In the undermentioned case 3 it was held that a bond may be 
taken under this section even from a Mukhtear for the appearance of a witness. 

This section, however, deals only with the power to require persons to 
execute bonds for appearance before the Court inking the bond. But there are 
other provisions in the Code enabling one Magistrate to take a bond from a 
person for appearance before another Court. 4 See Ss. 86 ante and 217 infra. 


2. With or without sureties. — It is in the discretion of the Court to 
require a person to execute a bond for appearance with or without sureties. In 
the case of a witness who is not in any way disinclined to appear when called 
for by the Magistrate, an ordinary recognisance is enough and he should not be. 
called upon to furnish bail for his appearance. 1 


3. Verbal order for appearance. — A verbal order given to a witness by a 
Court, to attend on a particular day is a valid order, the disobedience of which 
will be an offence punishable under S. 174 of the Penal Code. 1 


2>2*. When any person who is bound by any bond taken 

under this Code to appear before a Court, 
fof app S earan?e reacl1 ° f b ° nd d° es not so ap pear, the officer presiding in 

such Court may issue a warrant directing 
that such person be arrested and produced before him. 


-(CODE OF 1882— S. 92.) 

92. When any peison who is bound by any bond taken 
Arrest on breach of under this Code to appear before a Court does not so appear, 
bond for appearance. the officer presiding in such Court may issue a warrant direct- 

ing that such person be arrested and produced before him. 


(CODE OF 1872— S. 208, Para. 2.) 

208. * * * * 

If on the day to which such hearing or such further 
Adjournment. hearing has been adjourned* the accused person does not 

appear, the Magistrate may issue his warrant for the arrest of such person. 


(CODE OF 1861— Nil.) 


Section 91 — Note 1. 

(1) (1868) 4 Mad. H. C. App. 6 (6). 

(1868) 4 Mad. H. C. App. 17 (17). 

(2) (1919) 1919 All. 158 (158), Gurdin v. 

Emperor. 

(8) (1901) 1901 All. W. N. 35 (35, 36), 

Kazim Husain, In re. 

(4) (1900) 2 Bom. L. R. 589 (591), Queen- 


Empress v. Nihal Ghand. 

Note 2. 

(1) (1893) 21 Cal. 642 (663, 664), Queen- 

Empress v. Sagal Samba. 

Note 3. 

(1) (1870) 1 Weir 87 (88). 

(1872) 1 Weir 88 (88). 
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1. Arrest on breach of bond for appearance.— It is the duty of the 

has been given to appear at the time when 
lie is bound to appear. 1 The section will not, however, apply to a case where 

pinor to the time fixed for the appearance , arrest bv warrant is sought to be 

effected. 2 


Provisions of this Chap- 
ter generally applicable to 
summonses and warrants of 
arrest. 



1: . Tlie provisions contained in this 
Chapter relating to a summons and 
warrant, and their issue, service and exe- 
cution, shall, so far as may be, apply to 
every summons and every warrant of arrest issued under this 
Code, 


1. Scope of the section. — A Magistrate is competent, under this section 
read with S. 90 ante to admit to bail a recalcitrant witness against whom lie may 
legally issue a warrant of arrest under S. 90. 1 


*(CODE OF 1882 — S. 93.) 


Provisions in this cliap 
ter generally applicable 
to summonses and war- 
rants of arrest. 


93. The provisions contained in this chapter, relat- 
ing to a summons and warrant, and their issue, service and 
execution, shall, so far as may be, apply to every summons 
and every warrant of arrest issued under this Code. 


(CODE 

Provisions in this chap- 
ter, as to form, service and 
issue of summons applic- 
able to all summonses. 


OF 1872 — S. 158, Para. 1 and S. 185.) 

158. The provisions relating to summons, its issue 
and service, contained in this chapter, shall be applicable to 
every summons issued under this Act, except a summons to 
serve as a juror or assessor. 


Provisions as to warrant 
and its execution and issue 
applicable to all warrants 
of arrest. 


185. The provisions relating to a warrant and its 
execution, contained in this chapter, shall be applicable to 
every wairant of arrest issued under this Act. 


(CODE OF 1861 — Ss. 75 and 99.) 


Provisions in this Chap- 75. The provisions relating to a summons and its 

ter relating to a summons issue contained in this Chapter, shall be applicable to every 
and its issue applicable to summons issued under this Act. 

all summonses. 


Provisions in this Chap- 
ter relating to a warrant 
and its issue applicable to 


99. The provisions relating to a warrant and its issue 
contained in this Chapter, shall bo applicable to every war- 
rant issued under this Act. 
all warrants. 


,_ v Section 92 — Wote 1. _ 

(1) (1919) 1919 All. 168 (168, 160), OurdUx 

<»> (1916) 17 CtL^TT'Jou r. 132 (183): 1916 


Mad. 1063: 38 Mad. 1088, R e 

KarutKan Ambalam. 

Section 93 — Note 1. 

(1) (1881) 2 Weir 39 (89). 



k 


S. 92. 

Note 1. 


S. 93. 


: 
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CHAPTER VII. 

Of Processes to compel the Production of Documents and 
other Moveable Property, and for the Discovery of Persons 

WRONGFULLY CONFINED. 

A — Summons to Produce. 

S>4*. (1) Whenever any Court, or in any place beyond the 

limits of the towns of Calcutta and Bom- 

docu“or other ba ^ an V officer in cbar S e of a poliee-sta- 

tion considers that the production of any 
document or other thing is necessary or desirable for the pur- 
poses of any investigation, inquiry, trial or other proceeding 
under this Code by or before such Court or officer, such Court 
may issue a summons, or such officer, a written order, to the 
person in whose possession or power such document or thing is 
believed to be, requiring him to attend and produce it, or to 
produce it, at the time and place stated in the summons or 
order. 


*(CODE OF 1882— S. 94.) , . 

CHAPTER VD. . , 

Of processes to compel the production ( of Documents and other moveable propei'ty and for the 

Discovery of persons wrongfully confined, 

A. — SummOTis to produce. 


94. Whenever any Court, or, in any place beyond the limits of the towns of Calcutta 

and Bombay, any officer in charge of H police station, con- 
Summons to produce do- 8iders that the production of any document or other thing ia 
cument of other thing. necessary or desirable for the purposes of any investigation, 

inquiry, trial or other proceeding under this Code by or 
before such Court or officer, such Court Kay issue a summons, or such, officer a written 
order, to the person in whose possession or power such document or thing is believed to 
be, requiring him to attend and produce it, or to produce it, at the time and place stated 
in the summons or order. 

Any person required under this section merely to produce a document or other 
thing shall be deemed to have complied with the requisition if he cause such document 
or thing to be produced instead of attending personally to produce the same. 


Nothing in this section shall be deemed to affect the Indian Evidence Act,. 1872, 
Ss. 123 and 124, or to apply to a letter, post-card, telegram or other document in the 
custody of the Postal or Telegraph authorities. 
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(2) Any person required under this section merely to 
produce a document or other thing shall be deemed to have 
complied with the requisition if he causes such document or 
thing to be produced instead of attending personally to produce 
the same. 

(3) Nothing in this section shall be deemed to affect the 

Indian Evidence Act, 1872, sections 123 and 124, or to apply to 
a letter, postcard, telegram or other document or any parcel or 
thing in the custody of the Postal 6f Telegraph authorities. 

SYNOPSIS. 


I 

II 

III. 

IV. 


V. 

VI. 

VII. 

VIII 


LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
“COURT” MEANING OF 
“DOCUMENT OR THING” 

(а) Effect of converting tiie thing, the subject matter 

of an offence, into cash 
“IS NECESSARY OR DESIRABLE” 

“SUCH COURT” 

“MAY ISSUE SUMMONS” 

TO WHOM SUMMONS ORDER SHOULD BE ISSUED 

(1) Where the document or thing is in the possession 

ACCUSED PERSON 

(2) Person having a lien on the thing ordered to be 

PRODUCED 

SUMMONS OR ORDER TO ATTEND AND PRODUCE 

(1) Person summoned if a witness .. 

(2) Seizure OF ACCOUNT BOOKS BY THE police .. 

(3) Inspection of things or documents produced . . 

(4) Documents produced if can be compelled to be 

put in evidence 

(5) Security for production 

(б) Ss. 123 AND 124, Evidence Act 


OF 


Note No. 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


(CODE OF 1872— S. 365.) 

Of securing documentary evidence. 

365 Whenever an officer in charge of a police-station, or any Court, considers 

that the production of any document is necessary or desir- 
able for the purposes of any investigation or judicial pro- 
ceeding, such officer or Court may issue a summons to the 
party in whose keeping such document is believed to be, 
requiring him to attend and produce such document at the 
time and place stated in the summons. 


Procedure for obtaining 
production of document 
required as evidence. 


(CODE OF 1881— NIL) 


Cr. P. C.— 43 


S. 94. 
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S. 94. 






Note 

No. 

Notes 


en 

Parcel or thing in custody of 

postal 

OR TELEGRAPH 


1—3. 



authorities 

• • 

• • 

• • • • 

19 



(8) 

Form of summons — Summons 

TO PRODUCE 

Public 





Records 

• • 

• • 

• • • • 

20 


X. 

EFFECT OF NON-COMPLIANCE 

WITH 

AN 

ORDER 




UNDER TIIE SECTION 

• 

• • 

• • 

21 


XI. 

REVISION 

• • 

• • 

• • • • 

22 


Other Topics. 


Court’s power to have before it the subject 
matter of charge. See Note 4. 

Magistrate should judicially consider the 
desirability. See Note 7, Pt. 1. 

No power to allow inspection without pro- 
duction. See Note 15, Pt. 2. 

Particulars of document time and place to 
be given. See Note 20. 

Proceedings before another Court. See 


Note 6. 

Security for production. See S. 96, Notes 
18 & 17. 

Summons to the police. See Note 8, Pt. 4. 
What documents may be directed to be 
produced. St*e Note 4, Pt. 3, Note 5. 
Pt. 1. 

When part not in the possession. See 
Note 11. 


1. Legislative Changes. — The words “or any parcel or thing’ 7 m 
sub-S. 3 were newly added in the Code of 1898. 


2. Scope of the section. — Chapter VI ante deals with processes to 
compel the personal attendance of persons before the Court. This chapter 
deals with processes to compel the production of documents or things before 
the Court or a police-officer. In order, however, to compel the production of 
a document or thing before' a Court or a police-officer, it is essential that such 
production is considered necessary or desirable for the purpose of any investiga- 
tion, inquiry, trial or other proceeding under the Code by or before such court 
or officer. 18 But it is not necessary that such investigation, inquiry, trial or 
other proceeding should be pending before such court or officer at the time the 
process for production is issued. It may be issued even before proceedings of 
any kind are initiated and in view of an enquiry ‘about to be made’ by him 
under the Code. 1 

S. 257 Unfra, which provides that an accuused person is entitled at the 
particular stage mentioned therein to apply to the Court to call for the pro- 
duction of any document or thing, does not control or limit the power of the 
Court to exercise its discretion in using the machinery provided by this section. 
This discretion given by this section may be exercised in a trial under the 
provisions of Chapter 21 before the trial has reached the stage indicated by 

S. 257 ; infra. 3 

3. “Court” — meaning of . — See Note 3, to S. 90. 


Section 94 — Note 2. 

(1-a) (1910) 11 Cri. L. Jour. 525 (526), Hari 

Oharan GoraZ v. Srish Chandra 
Sadhulchan. 

(1911) 12 Cri. L. Jour. 175 (177), Mul - 
chand v. Kina-Emperor. 

(1908) 7 Cal. W. N. 522 (524), Puma 
r. Sashi. 

(1934) 1934 Nag:. 142 (143): 30 Nag. 

L. R. 298, Emperor v. Arakswaim. 

(1935) 1935 Sind 13 (19), Muhammad 

Rahim v. Emperor. 

(1) (1912) 13 Cri. L. Jour. 693 (700) (P.C.), 

Clarice v. Brofendra (Case under 


S. 96; but the same principle 
applies to this section also. In this 
view the cases in 22 Bom. 949 and 
1897 Rat. 880 holding a contrary 
view must be deemed to be no longer 

good law) . . . 

(1935) 1935 Sind 13 (19), Mohammad 

Rahim v. Emperor (Any party may 
apply at any stage) . . 

(2) (1935) 1935 Sind 13 (18, 19), Mohammad 

Rahim v. Emperor. 

(3) (1935) 1935 Sind 13 (18, 19), Muhammad 

Rahim v. Emperor. 
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4. “Document or thing’ 9 . — The words ‘document or thing’ are general 
and cover every document or thing provided the production and inspection 
thereof are considered necessary or desirable or will serve the ends of justice 
in any investigation, inquiry, trial or other proceeding before a court or police- 
officer. 1 In H . H . the Nizam of Hyderabad v. Jacob,' 2 Ameer Ali J., observ- 
ed as follows : — 






“Having regard to the words of the section, it seems to me a 
Magistrate has the power of calling upon any person to produce any document 
or thing in that person’s possession or .power which has any connection with 
the offence which happens to be under investigation or enquiry. Of course he 
cannot call for anything and everything from anybody and everybody. The 
thing called for must have some relation to, or connection with, the subject 
matter of the investigation or inquiry or throw some light on the proceeding or 
supply some link in the chain of evidence”. 

Thus, the words “document or thing” will include not only documents 
or things which form the subject of the offence under investigation but also 
those which are or can be used as evidence in support of the prosecution. 3 


See also Note 7 under S. 96 infra. For definition of term ‘document* 
see S. 3, Clause 16, General Clauses Act (Act X of 1897) and S. 3, Indian Evid- 


ence Act. 

5. Effect of converting the thing the subject matter of an offence, 
into cash — A was paid 1,70,000 rupees in 17 notes of Rs. 10,000 each. In 
respect of these notes A was accused of criminal breach of trust. The accused 
thereafter cashed 5 of these notes through a third party. On an application 
under this section against the accused and the third person for the production 
of this amount, it was held that it the proceeds could be reasonably connected 
with the subject matter of the charge, the Magistrate has power to order their 

production in Court. 1 


6. Is necessary or desirable.— The question whether the production of 
a document or thing is necessary or desirable is one to be decided by the Court 
before issuing the summons. 1 It may be that the document or thing called 
fbr, may turn out to be wholly irrelevant to the inquiry but so long as it is 
considered necessary or desirable for the purposes of the inquiry, the power is 

there. 2 


7 “Such Court”. — It is only the Court or the police-officer before 
Which or whom an investigation, inquiry, trial or other proceeding is pending 
or is about to take place that is competent to issue a summons under this section. 
Therefore a Magistrate, cannot on a telegram from another Magistrate request- 


or ^ 

bad v . J wol 1 • . -> o (21). Qusem- 

[See 13 ^Mahant of Tlrupathi 

Empress aome important 

(They must b»™ 80 “ case) . 1 

and material bean * Lakhmi- 

(1908) 5 Bom. L. «• ** 

das Naranji, In re. 

<19M) ™ - "• 


Note 5. 

(1) (1892) 19 Cal. 52 (62), Nizam of Hydera- 
bad v. Jacob. 

Note 6. 

(1) (1903) 5 Bom. L. R. 980 (982), Lakhmi- 

das Naranji, In re. 

(1888) 15 Cal. 109 (141), Ahmed Mahomed, 
In re . 

(See also (1920) 1920 Cal. 349 (849): 47 
Cal. 647, Pratt v. King-Emperor . j 

(2) (1892) 19 Cal. 62 (64), Nizam of Hydera- 

bad ▼ . Jacob. 


S 94. 

Notes 

4-7. 
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ing him to seize certain books of account of a person in the jurisdiction of the 
former issue a summons for their production before himself. 1 


8. “May issue summons”. — The word “may” indicates that the 
issue of a summons under this section is in the discretion of the Court. The 
discretion is to be exercised judicially in the sense that, in determining 
whether the production of a particular document or thing is necessary or desir- 
able, the Court has to satisfy itself that the document or thing has a bearing 
upon, and is relevant to the case. 1 

9. To whom summons or order should be issued. — The words of the 
section are of the widest possible character. Any person in whose possession or 
power a document or other thing which the Court considers necessary or desir- 
able is, may be summoned to produce it. 1 It is not necessary that such person 
should be a party to the proceedings. 2 Thus the Court can make an order for 
discovery against a person suspected- though not accused of an offence 2 '* or 
against a third party such as a solicitor 3 or against the police. 4 

10. Where the document or thing is in the possession of an accused 1 
person. — The word “person” in this section includes accused persons also. 1 
An order for production under this section can therefore be made against such 
persons also 2 and this can be done notwithstanding that such production might 

tend to incriminate them. 3 


11. Person having a lien on the thing ordered to be produced.— The 

mere fact that the person in possession of the articles ordered to be produced, 
has a lien over them, does not affect the power of the Court to order their pio- 
duction and is not a sufficient reason for their non-production. 1 

12. Summons or order to attend and produce.— In making an order 
for production the Magistrate must exercise a judicial discretion and he should 
not make such an order unless there are materials before him to justify his 
doing so. 1 '* The summons should not be general in terms but distinctly specify 

the particulars of the documents or thing called for. 1 


Note 7. 

(1) (1807) Rat. 880 (880), Re Permanand 

(So far as this case holds that the 
enquiry etc., must he pending, it is 
not good law in view of the Privy 
Council decision in 13 Cri. L. Jour. 
693) . 

Note 8. 

(1) (1903) 5 Bom. L. R. 980 (982), Lakmi- 

da s Naranji, In ro. 

(1934) 1934 Bom. 74 (76): 58 Bom. 152, 
Lloyds Bank Ltd., In ro. 

Note 9. 

(1) (1888) 15 Cal. 109 (122), Ahmed Maho- 

med, In re. 

(2) (1892) 19 Cal. 52 (64), Nizam of Hyde- 

rabad v. Jacob. 

(2 a) (1919) 1919 Lnh. 207 (207), Bhim Singh 

v. Emperor. 

(3) (1892) 19 Cal. 52 (64), Nizam of Hyde- 

rabad v. Jacob. 

(4) (1925) 1925 Mad. 424 (425), Ohanlet, In 

re (Order for production of inquest 
report for the purpose of granting 
copies to the accused) . 

Note 10. 

(1) (1914) 1914 Bah. 587 (589): 1914 Pun. 

Re. No. 36, Municipal Committee 
Jhang v. Muhammad Hayat (Dis- 


senting from 12 Cri. L. Jour. 98). 
[See also (1927) 1927 Cal. 93 (95), Paresh 
Chandra v. Jogendra Nath Roy.) 

2) (1918) 1918 Pat. 590 (592), Damn Ram 

v. Emperor. v . 

(1887) 15 Cal. 109 (125, 141), Ahmed 

Mahomed, In re. _ 

(1892) 19 Cal. 52 (64), Nizam of Hydera- 
bad v. Jacob. ^ x 

(1913) 20 Ind. Cas. 229 (230) (CaB), 

Bisser Misser v. Emperor (12 Cri. 
L. Jour. 8 not followed). 

(1927) 1927 Cal. 93 (95), Paresh Chandra 
v. Jogendra Nath. Roy. 

[But see (1908) 8 Cri. L. Jour. 224 
(225) (Cal.), Jshxcar Chandra 

Ghoshal v. Emperor .] 

3) (1912) 13 Cri. L. Jour. 493 (494): 87 

Mad. 112, Surey Kondareddi ▼. 
Emperor (8 Cri. D. Jour. 224 not 
followed) . 


NOtO 11- , TT J — 

1) (1892) 19 Cal. 52 (61), Nizam of Hydera- 
bad v. Jacob (Referred to v . 

O.’DormaU, 7 C. and P. 138; R. 
Rooney, 7 C. and P. 515). 

Note 12. 

1-a) (1888) 15 Cal. 109 (141), 

Jackariah v . Ahmad. 

1) (1887) 15 Cal. 109 (135), 

Jackariah v. Ahmad . 
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13. Person summoned if a witness. — A person summoned merely to 
produce a document or thing may cause it to be produced instead of himself 
attending the Court personally, Even when the person summoned merelv 
to produce a document or thing appears in Court for its production, he does 
not thereby become a wit ness and he cannot be cross-examined unless and until 
he is cited as witness in the proceedings. See S. 139 of the Evidence Act. 

14. Seizure of account books by the police. — A Magistrate on taking 
cognizance of a complaint, may if he thinks that any account books forming 
the subject matter of the charge, are necessary or desirable for the purposes 
of an enquiry or trial thereon, issue a summons for their production under this 
section but he is not competent to pass an order directing the police to take 
possession of the same. 1 

15. Inspection of things or documents produced. — The jurisdiction of 
the Court to order the production of a document or thing carries with it the 
jurisdiction to allow the parties to inspect the documents or things produced 1 ; 
but the inspection must be made in Court after their production and not in 
any other place. Thus where the accused kept his account books in his Solici- 
tor's office, ihe Magistrate cannot make an order for inspection thereof in the 
Solicitor’s office. They must first be produced in Court. 2 The inspection 
ought to be made in the presence of the person producing the document or thing 
and the Magistrate should give definite instructions as to where and when the 
inspection is to be held and by which officer. 3 

16. Documents produced, if can be compelled to be put in evidence. — 

S. 163 of the Evidence Act enacts as follows “ When a party calls for a 
document which he has given the other party notice to produce, and such docu- 
ment is produced and inspected by the party calling for its production, he is 
bound to give it as evidence if the party producing it requires him to do so.” 

It has been held in the case cited below 1 that this rule does not apply to 
criminal proceedings the reason being that the Civil Procedure Code makes 
specific provision for inspection of documents of the opposite party under 
certain circumstances, while the Criminal Procedure Code is silent on the 
matter It has accordingly been held that when the accused is summoned to 
produce a document under this section and the same is inspected by the pro- 
secution the accused cannot insist upon the prosecution putting it in evidence 
and that it is for the prosecution to determine whether it is to be put in evid- 
ence or not. 


(1935) 1935 Sind 13 (20), Muhammad Ra- 
him v. Emperor. 

(2) (1903) 5 Bom. L. R. 978 (980), In re 

Lakhmidas. 

(8) (1920) 1920 Cal. 349 (350), Pratt r. 

Emperor. 

Mote 16. 

(1) (1888) 15 Cal. 109 (126, 143), Mohammad 

Jackariah v. Ahmad. 

[See also (1933) 1933 Bom. 65 (65): 60 
Cal. 341, Sham Due Kapur v. Em- 
peror (A case under 8. 164 of the 
Evidence Act) . ] 
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17. Security for production. — The section does not enable a court to 
demand security for the production of the articles, when required. The Court 
can only issue a summons for their production in Court. 1 

18. Ss. 123 and 124, Evidence Act. — The sections referred to, are as 


follows : — 

Section 123. — No one shall be permitted to give any evidence derived 
from unpublished official records relating to any affairs of State, except with the 
permission of the officer at the head of the department concerned, who shall give 
or withhold such permission as he thinks fit. 

Section 124. — No public officer shall be compelled to disclose communica- 
tions made to him in official confidence, when he considers that the public inter- 


ests would suffer by the disclosure. 

19. “Parcel or thing” — in custody of Postal or Telegraph authori- 
ties. — The words “or any parcel or thing” are new. As to the production of 
any letter or postcard, telegram or other document or any parcel or thing in 
the custody of the postal or telegraph authorities, see S. 95 infra. 

20. Form of summons — Summons to produce public records. — See 
Rules framed by the various High Courts under S. 554 of the Code. Accord- 
ing to the Rules of the Bombay High Court a Magistrate requiring the produc- 
tion in evidence of documents recorded in a Court of Justice or in the custody 
of any public officer, should in his communication to such Court or officer state 
clearly whether he requires the entire records or any particular paper or 
papers ; also at what time and place the papers, if not previously sent by post, 
must be produced and whether any Subordinate officer will be required to 
attend for the purpose of proving them. The communication should be signed 
and sealed in the same way as a summons. As a rule it is not desirable that a 
Magistrate should send for the original papers in which copies will serve t e 
purpose and in which the person requiring the production of the papers is in 
a position to obtain certified copies 1 (Bom. H. C. Cir. Orders 1931, Page • , 
S. 43.). 

21. Effect of non-compliance with an order under the section. — If 

the summons under this section is not complied with, a search warrant may be 
issued under S. 96. 1 Failure to attend and produce the document or thing 
summoned for, is punishable under S. 175 of the Penal Code. But where a 
summons is issued without the Court considering it necessary or desirable for 
the purposes of any investigation, trial or other proceeding, it is illegal and a 
disobedience thereof is not punishable under S. 175 of the Penal Code. 2 

22. Revision. — The High Court has ample powers under Ss. 435 and 
439 to interfere in revision where a Magistrate has either refused ta exercise a 
discretion vested in him by law or has exercised that discretion in an improper 


Note 17. 

(1) (1903) 7 Cal. W. N. 522 (524), Puma 

Chandra v. Saehi Bhutan. 

Note 20. 

(1) Bom. H. R. No. 45: Gas. 1879 pp. 471- 
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manner or on improper grounds. Therefore where a Magistrate refused errone- 
ously to make an order for production of certain currency notes in the posses- 
sion of the accused and his Solicitor, the High Court set aside the order and 
directed the Magistrate to proceed according to law . 1 


S>5.* (1) If any document, parcel or thing in such custody 

is, in the opinion of any District Magis- 
a nd r t°eTegr^s aS t0 letters trate, Chief Presidency Magistrate, High 

Court or Court of Session, wanted for the 
purpose of any investigation, inquiry, trial, or other proceeding 
under this Code, such Magistrate or Court may require the 
Postal or Telegraph authorities, as the case may be, to deliver 
such document, parcel or thing to such person as such Magis- 
trate or Court directs. 

(2) If any such document, parcel or thing is, in the 
opinion of any other Magistrate, or of any Commissioner of 
Police or District Superintendent of Police, wanted for any 
such purpose, he may require the Postal or Telegraph Depart- 
ment, as the case may be, to cause search to be made for and to 
detain such document, parcel or thing pending the orders of 
any such District Magistrate, Chief Presidency Magistrate or 
Court. 


* (CODE OF 1882— S. 95.) 

95. If a lij document in such custody is, in the opinion of any District Magistrate 

Chief Presidency Magistrate, High Court, or Court of Session] 
Procedure as to letters wanted for the purpose of any investigation, inquiry, trial, 
and telegrams. or other proceeding. under this Code, such Magistrate or Court 

may require the Postal or Telegraph authorities, as the ease 
■may be, to deliver such document to such person as such Magistrate or Court directs. 

If any such document is, in the opinion of any other Magistrate, or of any Com- 
missioner of Police or District Superintendent of Police, wanted for any such purpose, he 
may require the Postal or Telegraph Department, as the case may be, to cause search to be 
made for, and to detain, such document, pending the orders of any such District Magis- 
trate, Chief Presidency Magistrate, or Court. 


(CODE OF 1872 — S. 369.) 

369. The last preceding section shall not authorize any Magistrate, other than the 
Piyjcedure as to letter in Magistrate of the District, to grant a search warrant for a 
-custody of Postal depart- letter in the custody of the Postal Department; 

ment. 

but if any such letter is wanted for the purpose of 
t. an F c”m»nal proceeding, any Magistrate or District Super- 

intendent of Police may give notice to the Postal authori- 
ties to cause search to be made for and to detain any 
troch letter, pending the orders of the Magistrate of the District; and the Magistrate of 


Note 22. _ bad r. Jacob. 

<1) (1892) 19 Cal. 52 (60), NUam of Hydera- 



S. 94, 
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S. 96. 


SYNOPSIS 


LEGISLATIVE HISTORY 
SCOPE 


Note No. 
1 


1. Legislative History. — There was no provision in the Code of 1861 

corresponding to this section. The second paragraph of S. 369 of the Code of 
1872 provided for the causing of a search and the delivery of, any letter in the 
custody of the postal department. There was a similar provision in S. 146 of 
Act IV of 1877 which applied to the Presidency towns to which the Code of 
1872 did not apply. ^ 

Difference between the Codes of 1872 and 1882. — The Code of 1882 
enacted the provisions of S. 369, Cl. 2 of the Code of 1872 and S. 146 of Act IV 
of 1877, in S. 95 with the following material changes. 

(1) The word ‘‘ document ” was substituted for the word “ letter ” so 
as to include letter, post card, telegram or any other document. 

(2) The words “ investigation inquiry, trial or other proceeding” for 
the words “criminal inquiry ” is consequent on a similar change in S. 94 supra. 

(3) The High Court and the Court of Session were newly invested 
with power to act under this section. 

Difference between the Codes of 1882 and 1898. — The section remains, 
same except for the addition of the words “ parcel or thing” after the word 
“ document ” whenever it occurs in the section. 

2. Scipe. — See S. 96, Note 8. 

B — Search Warrants. 

.* (1) Where any Court has reason to believe that a 

person to whom a summons or order 

Tje^s h suld earcl1 Warrant may un der S. 94 or a requisition under S. 95,. 

sub-section (1), has been or might be 
addressed, will not or would not produce the document or thing- 
as required by such summons or requisition, or 



the District may, if he thinks fit, direct the Postal authorities to deliver up any such 
letter. 


(CODE OF 1861— Nil.) 


*(CODE OF 1882— S. 96.) 

96. Where auy Court has reason to believe that a person to whom a summons or 

order under S. 94, or a requisition under S. 95, Para. 1, has 
When search-warrant been or might be addressed,' Will_noi-er would not produce 
may be issued. the document or other thing as required by such summons 

or requisition, 

or where such document or other thing is not known to the Court to be in the- 
possession of any person. 
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where such document or thing is ljot known to the Court 
to be in the possession of any person, or 

where the Court considers that the purposes of any 
inquiry, trial or other proceeding under this Code will be served 
by a general search or inspection, 

it may issue a search-warrant; and the person to whom 
such warrant is directed, may search or inspect in accordance 
therewith and the provisions hereinafter contained. 

(2) Nothing herein contained shall authorize any Magis- 
trate other than a District Magistrate or Chief Presidency 
Magistrate to grant a warrant to search for a document, parcel 
or other thing in the custody of the Postal or Telegraph 
authorities. 


or where the Court considers that the purposes of any inquiry, trial, or other proceed- 
ing under this Code, will be* served by a general search or inspection, 

it may issue a search-warrant; and the person to whom such warrant is directed may 
search or inspect in accordance therewith and the provisions hereinafter contained. 

Nothing herein contained shall authorize any Magistrate, other than a District Magis- 
trate or Chief Presidency Magistrate, to grant a warrant to search for a document in the 
custody of the Postal or Telegraph Authorities. 


(CODE OF 1872— Ss. 366, 368, Paras. 1 to 3, S. 369, Para. 1.) 

366. If there appears reason to believe that the 
When warrant for search person to whom the summons is addressed will not produce 
for documents may issue. it as directed in the summons, such officer or Court may 

issue a search-warrant for the document in the first instance. 


CHAPTER XXVII. 

OF SEARCH-WARRANTS. 


Search-warrant 

grantable. 


368. When a Magistrate considers that the production of anything is essential to 

the conduct of an inquiry into an offence known or suspect- 
w h e n ed to have been committed, or to the disco\ery of the 
offender, 

or w’hen he considers that such inquiry or discovery 
will be furthered by the search or inspection of any house or place, 

he may grant his search-warrant; and the officer charged with the execution of 
such warrant may search or inspect any house or place wdthin the jurisdiction of the 
Magistrate of the District. 


Procedure as to letter in 
custody of Postal Depart- 
ment. 

Cr. P. C. — 44 


369. The last preceding section shall not authorize 
any Magistrate, other than the Magistrate of the District, 
to grant a search-warrant for a letter in the custody of the 
Postal Department. 
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S. 96. 


SYNOPSIS. 


Note No. 


LEGISLATIVE CHANGES 
SCOPE OF TIIE SECTION 


“COURT” 

“HAS REASON TO BELIEVE”_ 

RECORD OF REASONS 

“PERSON” IF WOULD INCLUDE AN ACCUSED PERSON 
“DOCUMENT OR THING” 

DOCUMENTS ETC., IN THE CUSTODY OF POSTAL OR TELE 
GRAPHIC AUTHORITIES 
GENERAL SEARCH OR INSPECTION 
4 MAY’ ISSUE A SEARCH WARRANT 
WHO MAY ISSUE WARRANT 
SEIZURE WITHOUT SEARCH WARRANT 
SEARCH WARRANTS FOR TIIE PURPOSES OF ATTACH 


• • 


• • 


MENT 

SEARCH WARRANTS UNDER SPECIAL OR LOCAL LAWS 
SEARCH FOR PERSONS IN WRONGFUL CONFINEMENT 


SEARCH UNDER THE INDIAN ARMS ACT 
SEARCH WARRANT WHEN MAY BE EXECUTED 
SECURITY FOR PRODUCTION 


INSPECTION 

POWER TO SEARCH INCLUDES POWER TO TAKE 
POSSESSION 

POWER TO INVOKE AID IN READING DOCUMENTS 

FORM OF SEARCH WARRANT 

WHO MAY MAKE THE SEARCH 
MAGISTRATE, IF CAN SEARCH HIMSELF 
OTHER THAN A DISTRICT MAGISTRATE 
ILLEGALITY OF WARRANT OR SEARCH 
RESISTANCE TO ILLEGAL SEARCH 
DISPOSAL OF THINGS PRODUCED 


INT 


0 


REVISION 


1 

2 

o 

O 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 
29 



(CODE OF 1861— S. 114.) 


CHAPTER VIII. 


OF SEARCH-WARRANT. 


114. When a Magistrate shall consider that the production of anything is essen- 
tial to the conduct of an enquiry into an offence known or 
When grantable by a Ma- suspected to have been committed, he may grant his war* 
gistrate. rant to search for such thing; and it shall be lawful for t e 

officer charged with the execution of such warrant to search 

for such thing in any house or place within the jurisdiction of such Magistrate. 





When search warrant may be issued. 


347 


Other Topics. 


Complainant should be examined on oath. 
See Note 10, Pt. 1. 

Condition precedent to issue of search. 

See Note 4, Pt. 4. 

Delay in search. See Note 10, Pt. 5. 
Magistrate may act on credible informa- 
tion. See Note 10, Pt. 4. 

Proceedings of Magistrate not empowerd. 


See S, 8. 

Search-warrants before proceedings are 
initiated. See Note 3, Pt. 3. 

Stay of execution. See Note 18, Pt. 2. 
Telegram cannot be acted upon. See Note 

10, Pt. 3. 

What Magistrates empowered. See Note 

11, Sch. Ill, Cl. 8. 


S. 96, 
Notes 
1 - 2 . 


1. Legislative Changes . — 

Difference with reference to the Code of 1882. — The words “Parcel 
or other thing” in the last paragraph of the section are new. 

Difference with reference to the Code of 1872. — 

(1) Under S. 366 of the Code of 1872, a search warrant could be 
issued in respect of a document only where a summons has adtuaiUy been issued 
for it's production. Under this section it may be issued if the Court has reason 
to believe that a person who might be addressed would not produce the 
document. 

(2) Under S. 368 of the Code of 1872, a search warrant in respect of 
a thing could be issued only where the Magistrate considers it necessary for 
an enquiry into an offence known or suspected to have been committed. Under 
the present section read with Ss. 94 and 95 it may be issued where it is con- 
sidered necessary for the conduct of any enquiry , trial , or other proceeding 
under the Code. 

2. Scope of the section — 

The following are some of the other provisions of the Code relating to 
searches : — 

(1) Ss. 47 to 50— Search of place entered by persons sought to be 

arrested. 

(2) Ss. 51 and 52 — Search of arrested persons. 

. 98— Search for stolen property, forged documents, etc. 

( 4 ) S. 99-A — Search of certain forfeited publications. 

( 5 ) S. 100 — Search of persons wrongfully confined. 

(6) S. 105 — Search in the presence of a Magistrate in eases in which 
^"TKfTlatter can issue a search warrant. 

( 7 ) S. 165 — Search by police officers. 

This section deals with the issue of search warrants by a Court for the 
search for a document or thing required for the purposes of any investiga- 
tion enquiry or trial (for the production of which an order may be made under 
Ss 94 or 95 ante) or for making a general search. Thus the first! two clauses 
-of sub-S. 1, relate back to and are governed by the provisions of Ss. 94 and 95 
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Notes 
2—4. 


ante, 1 but the third clause which provides for a general search is independent of 
those sections. 2 A search warrant under this section can be issued only when 
the Court has reason to believe 

(1) that the person who is or might be summoned or requisitioned 

to produce a document under Ss. 94 and 95 ante will not or 
would not produce it or 

(2) that the document or thing is not known to be in the possession 

of any person or 

(3) that a general inspection or search is necessary. 


3. “ Court”. — For the sake of brevity the Code uses the terms “ Court” 

and “Magistrate"’ generally, if not always, as convertible terms. 1 In other 
words a Magistrate acting judicially is a Court within the meaning of the Code. 2 
It has been held by their Lordships of the Privy Council that it is not neces- 
sary that in order that action may be taken under this section, there should be 
any proceedings pending before such Magistrate, and that Schedule V, Form 8 
shows that a search warrant may be issued before proceedings of any kind are 
initiated and in view of an enquiry about to be made. 3 In view of this deci- 
sion the undermentioned cases 4 holding a contrary view are no longer law. 


4. “Has reason to believe”. — The act of issuing a search warrant is a 
judicial act 1 ' 8 and therefore, before issuing it, the Magistrate is bound to apply 
his mind to the facts and weigh the circumstances and then make up his mind 
on the question. 1 A mere statement in an affidavit that, in the opinion of the 
deponent, a summons may not have the desired effect 2 or a mere statement by 
a police-officer that it is necessary to issue a search warrant 3 is not sufficient to 
justify the issue of a search warrant. As has been seen in Note 2 ante it is a 
condition precedent to the issue of a search warrant under this section that one 
or other of the circumstances mentioned in the section should exist. 4 In the 
absence of any such circumstances, the issue of a search warrant would be 
illegal. 5 


Section 96 — Note 2. 

(1) (1898) 22 Bom. 949 (956), In re Harilal 

Buch (Overruled on another point by 
13 Cri. L. Jour. 693). 

(1890) 13 Mad. 18 (20), Empress v. 5. la- 
hant of Tirnpati. 

(2) (1934) 1934 Bom. 104 (106), In re Mali- 

med Tahir. 

Note S. 

(1) (1912) 13 Cri. L. Jour. 693 (700): 39 

Cal. 953 (P. C.), Clarice v. Bro- 
jendra Eishore Boy (Reversing 2 
Ind. Cas. 436 which confirmed on 
appeal 12 Cal. W. N. 973). 

(1916) 36 Ind. Cas. 171 (173): 1916 Lah. 
.. 281, Abdul Aziz v. Emperor. 

(2) (1919) 1919 Mad. 620 (622): 42 Mad. 

96, In re Penchxdu Reddi. 

(3) (1912) 13 Cri. L. Jour. 693 (700): 39 

Cal. 953 (P. C.), Clarice v. Bro- 
jendra Eishore Roy. 

(4) (1898) 22 Bom. 949 (956), In re Harilal 

B ueh . 

(1908) 8 Cri. L. Jour. 235 (240) : 35 

Cal. 1076, Rash Bchari Lai If on- 
dal v. Emperor. 

Note 4. 

(1-a) (1912) 13 Cri. L. Jour. 693 (701): 39 

Cal. 953 (P. C.), Clarice v. Bro- 


See also 
(1) (1917) 


(1888) 

(1920) 

(1867) 


(1908) 
(2) (1917) 


(3) (1920) 
(1929) 

(4) (1903) 

(1911) 


jendra Eishore Roy. 

cases cited in F.-N. (1), fn/ra. 

41 Ind. Cas. 661 (661): 1918 

Mad. 587, Iyavoo Chetty v. Jehan- 
• 

15 Cal. 109 (134), In re Ahmed 

Mahomed. _ , ___ 

1920 Cal. 43 (44): 47 Cal. 597, 

Pratt v. Emperor. 

8 Suth. W. R. 74 (77), 9«*«» 
Syed Hossain (It is the Magistrate 
alone and not the person directed 
to make the search that has to de- 
termine it) . 

5 Bom. L. R. 980 (982), Re 

Lakshmidas Naranji „_, Q 

41 Ind. Cas. 661 (661): 1918 

Mad. 587, Iyavoo Chetty v. Jehan - 
air M . Holmes. 

1920 Cal. 43 (44): 47 Cal. 597, 
Pratt v. Emperor. 

1929 Lah. 837 (8 33), Oha< and 

Co., Ltd. v. Emperor. 

5 Bom. L. R. 1032 (1033), In re 

Manekji Sorabji Captain 

12 Cri. L. Jour. 175 (177), -*«!- 

ehand v. Emperor. 


(5) (1916) 32 Ind. Cas. 652 (653): 1916 Lah. 

274, Mohammad Jackanah 
Ahmed . 
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5. Record of reasons. — There is no express provision requiring the 
Magistrate to make a record or keep notes of the materials upon which lie has 
acted in issuing a search warrant under this section. But it is necessary that 
some such record ought to be kept to enable the High Court to form an opinion 
as regards the materials upon which the Magistrate has acted. 1 


6. ‘Person* if would include an accused person. — Reading this section 
with S. 94 ante, it will be clear that the word ‘person’ in this section will 
include accused persons also. 1 A search warrant can therefore be issued 
against an accused person also if the circumstances specified in the section 
exist. 2 

7. “Document or thing*’.— See note 4 to S. 94 ante. These words are 
general and when the premises to be searched are those of an accused person, 
the warrant need not be only for the finding of the document, etc., in respect of 
which the alleged offence has been committed and may lie for any document or 
thing, the production and inspection of which are necessary and desirable or 
will serve the ends of justice. 1 ' 3 A woman is not a “thing” within the mean- 
ing of this section. 1 It has also been held in a case under S. 165 of the Code 
that the word “thing” would not include the configuration of a wall or any 
place inside a house. 2 



8. Document etc., in the custody of Postal or Telegraph authorities. 

It is only the District Magistrate in the moffussil and the Chief Presidency 
Magistrate in the Presidency Towns that can issue a search warrant under this 
section for a document or thing in the custody of Postal or Telegraph authori- 
ties. If any other Magistrate issues such a search warrant, his proceedings are 
void under S . 530, Cl . ( b ) . 


9. General search or inspection. — There was no provision for the 
issue of a general search warrant under the Code of 1861. A search warrant 
could be issued under that Code only for a specified and particular thing 1 
Under this section, however, there is a specific provision in the third clause of 
sub-S. 1 permitting the issue of such a warrant. A search may now be insti- 
tuted on the chance of finding something which may prove useful in the 
case. 1 '* But a general search warrant can only be issued if the Court considers 
that the purposes of any enquiry, trial or other proceeding under the Code 
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Notes 
5—9. 


(1887) 15 Cn I. 109 (141). In re Afimed 

alflo f °(l920) 1920 Cal. 352 (353), Ja- 
[Se ® oannath v. Emperor ( Per Choudhuri, 

J. ) • J 

Note 5. 

(1) (1920) 1920 Cal. 352 (353). Jagannath v. 

’ Emveror ( Per Choudhuri, J.). 

[See also (1917) 1918 Mad. 587, Iyavoo 

(1916) 191 6 * Lah . 274 "“piyare Lai v. Tha- 
kar Dat Sharma. J 

Note 6. 

(1> ?, P S,?W9u'la S h. 587 “(590): 1914 P. R . 
(1914) Municipal Committee Jhang ▼ . 

.91 ,19141 iSiSTSSf "58 9): „14 Pun . 

(2) (1914) 1£14 jjj; 86> Municipal Committee 


Jhang v. Md. Hay at 
from 12 Cri. L». Jour. 
(1888) 15 Oal. 109 (125, 

Ahmed Mahomed. 


(Dissenting 

98). 

141), In re 


Note 7. 

(1-a) (1914) 1914 Lah. 587 (590): 1914 P. 

R. 36, Municipal Committee Jang v. 
At utuimmaA Bay at. 

(1) (1907) 6 Cri. L. Jour. 38 (39), Bleu 

v. 77 alder. 

(2) (1928) 1928 All. 185 (186), Jagannath v. 

Emperor. 


, Note 9. 

(1) (1867) 8 Suth. W. R. 74 (77) (Cr.) f 

Queen v. Syed Hoeeain Ali Chow • 
dhury. 

(1-a) (1934) 1934 Bom. 104 (106), In re Mah- 

med Tahir. 
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would be served by suc.h search. 1_b Such a proceeding: need not, however, 
be actually pending' at the time of issuing the warrant. A warrant may be issued 
for the purposes of an enquiry about to be made. 1 ' 1 


In Form 8, of Schedule V no doubt the words “Specify clearly” occur, 
but the forms in the schedule are to be used only with such variation as the 
circumstances of the case may require. 2 It has, however, been held in the 
undermentioned case 3 that a search warrant is intended for use only in respect 
of definite documents believed to exist which must be clearly specified in the 
warrant. The decision does not refer to the third clause of sub-S. 1 of the 
section and is against the plain wording thereof. It is submitted that it cannot 

be accepted as correct. 


10. ‘May’ issue a search warrant. — The word ‘may’ indicates that the 
issue of a search warrant under this section is in the discretion of the Court. 
In exercising this discretion, it is the duty of the Court, in the first instance to 
consider if a summons to produce would not have the desired effect. The Court 
should remember that it is a grave step to issue a search warrant directing 
that a man’s house should be invaded and searched, and that such power 
should not be exercised without full appreciation of the gravity of the step and 
without coming to the conclusion that it is really necessary in the ends of 
justice. Where a search warrant is sought' to be issued on the basis of any 
information furnished to the Magistrate the Court should if possible 
the informant on oath and if such examination is not possible the Court should 
act with due appreciation of the fact that it is taking upon itself the responsi- 
bilitv of considering the weight of the information as information preparatory 
to issuing an order of a very serious nature. Where the order is sought to be 
made on "the basis of a complaint, the complainant should be examined on oath 
under S. 200 infra before issuing the order. 1 A mere statement of counsel on 
behalf of a prosecuting complainant 2 or a mere application by the police base^ 
on a telegram received by them 3 should not be treated as information on which 
a Magistrate is entitled to act. But it is not necessary, where action is taken 
on a complaint, that the Magistrate should wait until a preliminary enquiry 
is held and all the witnesses for the prosecution are examined and cross-examin- 
ed 4 Sometimes a delay in issuing the warant may tend to defeat the purpose 
for which the warrant is issued. In such cases it should be issued as eany 
as possible. Where, in a case of theft, an application was made for the issue 
of a search warrant with the object of securing for the purpose of the trial, 


( i-b) (1934) 1934 Bom. 104 (107), In re 

Mahmed Tahir (Search warrant for 
purposes of inquiry by Customs 
Authorities under Sea Customs Act 
illegal) . , 

(1-c) (1934) 1934 Bom. 104 (107), In re Mah- 

med Tahir. 

(1920) 1920 Cal. 352 (353), Jagannath v. 

Emperor ( Per Newbould, J., search 
warrant may be issued during police 
investigation — Chaudhuri, J., contra). 

(2) rSee S. 555, in/™-! 

(3) (1916) 36 Ind. Cas. 591 (592): 1917 

' ’ 1 Low. B. 131: 9 L. B. R. 45, 

Moideen Brothers v. Eng Thanng. 

Note 10. 

(1) (1911) 12 Cri. L. Jour. 175 (177), MtU- 

chand v. Emperor. 


[See also (1910) 11 Cri. 

(536), In re Swagurunatha 

(1926) 1926 Cal. 966 (969 p! m „- ror 

Cal. 718, Walvekar v. E ”]f. er fX 
(Case under Calcutta Police Act iv 
of 1866. Search warrants areal 

ways open to verj' sermus objections 

and very great particularity is . justly 
required by law in cases where Uiey 
are authorised before the P™»cy 
a man’s premises is aUowed to be 
vaded by the minister of the law) . J 

(2) (1911) 12 Cri. L. Jour. 175 (178) (All.), 

Mule hand v. Emperor. _ 

(3) (1898) 22 Bom. 949 (956), In re HarUal 

(4) (1890) ?3 ,W Mad. 18 (20), Queen-Empress r. 

Mahant of Tirupati. 
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identification of the property and to ascertain whether it was really in the 

possession of the accused, it* was held that a delay of three weeks in the issue 
of the warrant was not proper. 5 

11. Who may issue warrant. — All Magistrates including a third class 
Magistrate arc empowered to issue search warrants under this section. 1 

12. Seizure without search warrant.— An Order calling upon the police 
to take possession of account books in the possession of a certain person without 
issuing a search warrant is illegal. 1 

When properties not mentioned in the warrant have also been seized and 
produced before the Court, they cannot be considered to be property before the 
Court. 2 


13. Search warrants for the purposes of attachment. — When property 
not alleged to be stolen, is in the hands of third parties a search warrant for 
their production can only be for the purposes of evidence and ought not to be 
granted for the sole purpose of attaching property the title to which is in 
dispute. 1 


14. Search warrant under Special or local Laws. — There are some 
Special and Local Acts empowering the issue of search warrants under specified 
circumstances, to which the provisions of this Code relating to searches apply. 
These may be classified under two heads viz., 

(1) Where the Acts themselves provide for the adoption, of the pro- 

cedure laid down in this Code and 

(2) Where the Acts make no such provision but where the procedure 
under this Code has been held to apply to searches under this Act. 


Acts which provide for the adoption of the procedure of the Code : — 

(a) The Indian Explosives Act IV of 1884. S. 7. 

(h) The Forest Act VII of 1878. S. 71. 

(c) The Opium Act I of 1878. S. 16. 

(d) The Poisons Act XII of 1919. S. 7. 

( e ) The Press (Emergency Provisions) Act XXIII of 1931. S. 29. 

(/) The Prevention of Cruelty to Animals Act XI of 1890. 8. 8. 

(g) The Bengal Excise Act V of 1909. S. 81 to the extent prescribed. 1 

(h) The Bihar and Orissa Excise Act II of 1915. S. 85. 

(i) The Bihar and Orissa Opium Smoking Act II of 1928. S. 10. 

(j) The Bombay Abkari Act V of 1878. S. 40. 


(5) (1919) 1919 Cal. 959 (900). Bilal Roy v. 

Rampopal. 

; Not© 11. 

(1) See Schedule III, infra. 

/tattw ii ^Jour. 525 (526): 88 

(1) (1910) 11 Cri £ aricharan T airUh. 

(2) (1867) 15 0.1. 109 (140. Kahomci Jocko- 


riah ▼. Ahmed. 

Note 13. 

(1) (1893) 1893 Rat. 677 (679), In re Banfi 

Jusmo. 

„ .Note 14. 

(1) [See however (1927) 1927 Cal. 527 (528)* 

54 Cal. 601, Haribhaijan Sao v. Em- 

E eror (Where S. 81 aeema to have 
»en overlooked) . ] 
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(A) The Bombay Salt Act II of 1890. S. 40. 

(/) The British Baluchistan Forest Regulation V of 1890. S. 35 

( m ) The Burmah Forest Act IV of 1892. S. 74. 

( ?? ) The 'Upper Burmah Ruby Regulation XII of 1887. S. 9. 

(o) The Madras Abkari Act I of 1886. S. 30. 

(p) The Madras Forest Act V of 1882. S. 59. 

( q ) The Madras Salt Aot IV of 1889. S. 51 to the extent prescribed. 

(/•) The Punjab Excise Act I of 1914. S. 50. 

(.s-) The Punjab Opium Smoking Act VT of 1923. S. 11. 

(0 The United Provinces Excise Act IV of 1910. S. 54 to the extent 
prescribed. 2 

(u) The United Provinces Opium Smoking Act II of 1925. S. 10. 

(v) The Central Provinces Excise Act II of 1915. S. 58. 

Acts which do not provide for the adoption of the procedure of the 
Code : — 

In respect of these the procedure to be adopted is that prescribed by the 
Code subject to the provisions of the said Acts. 3 

(a) The Indian Arms Act XI of 1878. Ss. 25 and 30. 4 * 

(h) The Indian Copyright Act III of 1914. B 

(c) The Indian Public Gambling Act III of 1867. S. 5. 6 

It was held in the undermentioned case 7 that S. 5 of the Gambling Act 
provides for a special procedure for searches and consequently, under S. 5 of 
the Code, the provisions of the Code as regards searches will not apply. See 
.also the undermentioned Acts and cases. 8 

15. Search for persons in wrongful confinement. — See S. 100 infra. 

16. Search under the Indian Arms Act. — See S. 25 of the Indian Arms 
Act (Act XI of 1878). As a preliminary condition to the exercise of the 
powei^pf a Magistrate to cause a search to be made under that section, it is 
necessary for the Magistrate to record his grounds of belief that arms are 
kept for an unlawful purpose. If this condition is not complied with the 
search under that would be illegal. 1 A Magistrate issuing a search warrant 
under S. 25 of the Arms Act must be taken to be acting as a Court. 2 


(2) (1927) 1927 Oudh 132 (133): 1 Luck. 301, 

Ali Abbas v. Emperor. 

(3) See S. 5 of the Code ante- and the cases cited 

below under the respective Acts. 

[See also (1907) 6 Cri. L. Jour. 60 (66): 
31 Bom. 438. ] 

.(4) (1919) 1919 Mad. 620 (621) : 42 Mad. 96, 

In re Penchulu Rcddi. 

(1909) 2 Ind. Cas. 436 (437, 452): 36 

Cal. 433, Clark e. v. Brojcndra 
Kishore Roy (Reversed on another 
point by the Privy Council in 13 Cri. 
L. Jour. 693). 

<5) (1920) 1920 Cal. 83 (85): 47 Cal. 164, 

Kishori Mohan Bagchi v. Haridas 
Basak. 

(6) (1908) 7 Cri. L. Jour. 19 (21): 30 All. 

60, Emperor v. Eashxnath. 

<7) (1922) 1922 Lah. 458 (459): 3 Lah. 359, 

Ehilinda Ram v. Emperor. 


[See also (1895) 1895 Pun. Re. Cr. No. 22, 
pp. (59, 60), Vir Singh v. Empress 

(Officer named in the .^ ar J ant _ Q ",5 
should himself execute it — s. OI 

the Code does not apply ) . J . . 

(8) (1935) 1935 Mad. 98 (100), P. R- 

v. Emperor (Madras Police Act, S . 42 
— Search warrant by deputy C 
missioner — Provisions of b. yo 

Code not applicable) . 

(1) (1909) 2 Ind. Cas? 436 (438, 440) : 36 Cal* 

433, Clarke v. Bro,endra 
Roy (This view was upheld m appeal 
in 13 Cri. L- Jonr 693, bn j*. 
decision was reversed on another 

,2) (1919) 19 l^Mad . 620 (622): 42 Mad. 96. 

In re Penchulu Reddi. 
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17. Search warrant when may be executed.— This section does not 
require that a search under this section should be made only by clay lio-ht. 
But in view of the advantages of searching by day light whenever possible 'the 
rules and regulations framed under S. 12 of the Indian Police Act (V of 1861) 

in the various provinces have prescribed that as far as possible searches after 
dark should be avoided. 1 

18. Security for production.— As lias been seen in Note 17 to S. 94 that 
section does not enable a Court to demand security for the production of the 
article when required. This section also does not enable the Court to demand 
such security. 1 However, when once it has acted under this section and a 
search warrant has been issued, the Court' can stay execution of the warrant 
conditionally on the execution of the bond by such person for production of the 
articles in Court whenever called upon. 2 

19. Inspection. — Having regard to the language of S. 97, the word 
‘ ‘ inspect ’ 9 in Cl. 3 of the section applies only to a locality or place but not to a 
document or other thing. 1 But the right of seizure of documents or things 
implies and carries with it the right of inspection. 2 The documents or things 
must however be brought to the Court before they are allowed to be inspected, 3 
and inspection should be allowed in Court or where and when the Court orders 
and in the presence of the person concerned, 4 and not at the office of the 
pleaders of the accused. 5 The inspection must be limited to the books etc., 
named in the search warrant and cannot be had of other books etc., seized 
under it. c 

20. Power to search includes power to take into possession.— There is 

no express mention in this section or anywhere in the Code that the person to 
whom the search warrant is directed can seize and take possession of the thing 
found on search. But an examination of Ss. 94 to 96 and of S. 165 infra, and 
the form of the search warrant, make it clear that the intention of the law is 
that the power to search includes the power to take into possession. 1 

21. Power to invoke aid in reading documents. — A Criminal Court has 
the power not only to seize and have produced before it any document etc., 
but also to invoke the aid of persons capable of helping it to read and under- 
stand the contents of the document, books etc., so produced . 1 


S. 96, 
Notes 
17—21. 


> Bee Wsf'™. S2SS 

Sri» a,i w. PoUce 

> < 1003 > Bhutan 
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I) (1908) * a Bom d m R. 080 (982), Ke 

(1888) 16 ci{?W9 flS*. W In re Ahmed 
Mahomed . 

Cr. P. C. — 45 


(3) 

(4) 

(5) 
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(1929) 

(1914) 

(1888) 

(1920) 

(1903) 

(1888) 


1929 Cal. 176 (176), Ayof Krishna 
v. S. O. Bose. 

1914 Lah. 587 (590), Municipal 
Committee. Jhnng v. Mohd. Ilauah. 

, 109 ^44), In re Ahmed. 
1920 Gal. 849 (850): 47 Cal. 647, 
Pratt v. Emperor. 

5 Bom L R. 978 (980), In re 
Lakehmxdas Narange . 

15 Cal. 109 (138, 144), In re Ahmed 
Mohammad. 


« 1 ) 


( 1893 1 
(1888) 


Note 20. 

1893 Rat 677 (678), In re Bhanfi. 
ly Cal. 109 (141), Mahomed Jacka - 
riah v. Ahmed Mahomed. 


Kota 21. 

(1) (1914) 1914 Lah. 687 (590), Municipal 

Committee, Jhang r. Mohd. Hayat. 
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22. Form of search warrant. — See Sch. V, Form No. 8 infra. 

23. Who may make the search. — S. 101 of the Code makes the provi- 
sions of S. 77 ante applicable to search warrants also. Under the latter section a 
warrant should ordinarily be directed to one or more police officers, and, when 
issued by a Presidency Magistrate should always be so directed; but any other 
Court issuing such a warrant, may, if its immediate execution is necessary and 
no police officer is immediately available, direct it to any other person or 
persons. A warrant to a Collectorate Nazir where a police officer was available 
is illegal. 1 It is the person directed by the warrant, whether a police officer or 
otherwise, that should himself conduct the search, except as provided in S. 79 
supra which authorises one police-officer to direct another police-officer whose 
name is endorsed on the warrant to execute the warrant. 

As to the competency of Magistrates to conduct the search in person see 
Note 24 infra. 

24. Magistrate, if can search himself. — A Magistrate who is competent 
to issue a search warrant is also competent to conduct the search himself or in 
his presence. 1 See Note 105 infra. 

25. Other than a District Magistrate . — See Note 8 supra. 

26. Illegality of warrant or search. — As to the effect of an illegality or 
irregularity in the search, on the trial itself, See S. 537 infra. 

27. Resistance to illegal search.— There is a conflict of opinion as to 
whether and when a resistance to an illegal search is illegal. According to the 
Bombay High Court 1 and the Sind Judicial Commissioner’s Court 2 and the 
Chief Court of Punjab 2 " 1 a resistance even to an illegal search is not justified 
if the officer was acting in good faith under colour of his office within the 
meaning of S. 99 of the Penal Code. The High Court of Allahabad seems also 
to he inclined to the same view. 3 On the other hand, the High Court of 
Calcutta has held that a resistance to an unauthorised search is justified. 


Note 23. 

(1) (1867) 8 Suth. W. R. 74 (74, 77, 78), 

Queen v. Syed Hossain. 

Note 24. 

(1) (1884) 1884 All. W. N. 212 (213), Empress 

v. Ganeshi. 

(1912) 13 Cri. L. Jour. 693 (700): 39 
Cal. 953 (P. C.), Clarke v. Brofen - 
dra Eishore Roy Ohoudury (On ap- 
peal from 2 Ind. Cas. 436). 

Note 27. 

(1) (1870) 7 Bom. H. C. R. Cr. 50 (52), 

Reg. v. Vyankatrav Shrinivas (Search 
by police for property without search 
warrant) . , 

(2) (1914) 26 Ind. Cas. 319 (322)): 1914 Sind 

160: 8 Sind L. R. 1, Mir Shah 
Nawaz Khan v. Emperor (Search 
by police outside jurisdiction with- 
out search warrant) . 

(2-a) (1913) 14 Cri. L. Jour. 142 (143) (Lah.), 

Emperor v. Qaman. 

(3) (1915) 16 Cri. L. Jour. 819 (821, 822): 

1915 All. 430, Emperor v. Bikhbhai 
( Bona fides of officer not shown — Re- 
sistance was therefore justified) . 
(1929) 1929 All. 903 (903), Fauira v. Em- 
peror (No hurt was caused to police 


officer during resistance. Therefore- 
under the circumstances resister not 
held guilty of assault). 

[See (1933) 1933 All. 620 (621): 55 All. 

617, Emperor v. Shib Lai (Attach- 
ment by Amin acting honestly-— He 
cannot be treated as robber).] 

[But compare (1933) 1933 All. 759 (761), 
Emperor v. Tohfa (Illegal warrant 
— Resistance not offence).] 

(4) (1911) 12 Cri. L. Jour. 8: 88 Cal. 304, 

Bajrangi Gope v. Emperor (Search 
without a search warrant but not 
coming under S. 98 or 165). 
(1912) 13 Cri. It. Jour. 764 (765), P«w*«* 
hang v. Emperor (Search without 
warrant and not under S. 

(1897) 24 Cal. 324 (329, 830), Jagamath 
Mandhata v. Queen-Empress (A 
search for non-excisable articles 
under S . 4 of the Excise Act) . 
(1912) 13 Cri. L. Jour. 65 (75), Eery 
Mohan Das v. Weston (No search 
warrant). „ 

(1907) 6 Cri. L. Jour. 38 ( 4 °)« .. 

dar v. Emperor (Proceedings 

under S. 100 — Search 

issued deliberately under S. 96 ana 

executed under S. 96 — Illegal). 
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According to that Court the words “not strictly justifiable bv Law” in S 97 
dL * / ( 0< C pomt t0 cases " here th, ?re is an excess of jurisdiction as 

™„wT,r ev T"' T e d0 “ - *» -*4TSI 

could not possibly have been done rightly.* Where a process issued under 

o ab i rawn up 111 t1le torm prescribed for a warrant under S 96° or 
under S. 98‘ with the necessary alterations it was held that there was only a 

detect in form and not in substance and that a resistance to such search is not 
justified. Similarly when an officer who had under the Abkari Act the power 
to make a search after recording reasons makes the search without making 
such record, a resistance thereto was held not to be justified. 8 

See also S. 99 of the Penal Code. 


28. Disposal of things produced.— See S. 517 infra. As to disposal of 
things found beyond jurisdiction. 

See S. 99 infra. 

29. Revision. — Unless an order for the issue of a search warrant is 
either illegal or vitiated by material irregularity the High Court will not inter- 
fere in revision and prevent the collection of material evidence in the interests 
of justice. 1 


S. 96, 
Notes 
27—29. 



Power to restrict warrant. 


.* The Court may, if it thinks fit, specify in the warrant 

the particular place or part thereof to 
which only the search or inspection shall 
extend ; and the person charged with the execution of such 
warrant shall then search or inspect only the place or part so 
specified. 


S. 97 



♦(CODE OF 1882— S. 97.) . 


97. The Court may, if it thinks fit, specify in the warrant the particular place or 

part thereof to which only the search or inspection shall 
Power to restrict warrant, extend; and the person charged with the execution of such 

warrant shall then search or inspect only the place or part 


■o specified. 


(CODE OF 1872 — S. 368, Para. 4.) 


The Magistrate issuing such warrant may, if he thinks fit, specify in his warrant 
the house or place, or part thereof, to which only the search or inspection shall extend; 
and the officer charged with the execution of such warrant shall then search or inspect 
only the house, place or part so specified. 



(1907) 6 Cri. tt. Jour. 38 (40), Blsu 

Haidar v. Emperor. 

stays s-.* -■ 

™”> ■“ «si." 


(8) (1896) 19 Mad. 349 (350), Empress ▼ 

Pukof Kotu. 

Note 29. 

( 1 ) (1890) 13 Mad. 18 ( 21 ), Queen-Empress 

v. Mahant of Tirvpathi. 
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Notes 

1 — 2 . 


Search of house suspected to contain stolen property, etc. 

SYNOPSIS . 

Note No. 

LEGISLATIVE HISTORY 1 

SCOPE 2 


S. 98. 


1. Legislative History — 

Difference between the Codes of 1861 and 1872. — The provisions of 
this section formed part of S. 114 of the Code of 1861 and was contained in 
para. 2 of S. 368 of the Code of 1872. The words “If he thinks fit”, “or ins- 
pection” and “ and the officer charged. ... so specified” were newly 
introduced in the Code of 1872. 

Difference between the Codes of 1872 and 1882. — The Code of 1882 enact- 
ed this provision under a separate S. 97 which made two changes only. 

(1) The word “Court” was substituted for the word “ Magistrate * 7 

used in both the previous Codes, in order to conform to a similar 
change in S. 96. 

(2) The word * House ’ used in both the previous Codes was omitted, 

presumably because it is included in the word ‘place’. 

Code of 1898. — The section remains the same in the Code of 1882. 

2. Scope. — In the absence of the words “if it thinks fit” in S. 114 of 
the Code of 1861 it was held under that Code that the place to be searched must 
be specified in the warrant, and that a direction to search any house the officer 
thinks fit, rendered the warrant illegal. 1 This is no longer law in view of the 
words “if it thinks fit” in the present section. 


98 .* (1) If a 

Search of house suspected 
to contain stolen property, 
forged documents, etc. 


District Magistrate, Sub-divisional Magis- 
trate, Presidency Magistrate or Magis- 
trate of the first class, upon information 
and after such inquiry as lie thinks neces- 



(CODE OF 1861 — S. 114.) 


114. 


■* 


* 


* 


* 


In such case the Magistrate may specify in his warrant the house or place, or part 
thereof, to which only the search shall extend. 


♦(CODE OF 1882 — S. 98.) 

98. If a District Magistrate, Sub-divisional Magistrate, Presidency Magistrate, or 

Magistrate of the first class, upon information, and after 
r, i. * a such inquiry as he thinks necessary, has reason to believe that 

Searc o ous an y place is used for the deposit or sale of stolen property, 



Section 97 — Note 2. Syed Hoeeain. 

(1) (1867) 8 Suth. W. R. 74 (77), Queen v. 
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sary, has reason to believe that any place is used for the depo- S. 98. 
sit or sale of stolen property, 

or for the deposit or sale or manufacture of forged docu- 
ments, false seals or counterfeit stamps or coin, or instruments 
or materials for counterfeiting coin or stamps or for forging, 

or that any forged documents, false seals or counterfeit 
stamps or coin, or instruments or materials used for counter- 
feiting coin or stamps or for forging, are kept or deposited in 
any place, 

o?*, if a District Magistrate, Sub-Divisional Magistrate or 
a Presidency Magistrate, upon information and after such 
inquiry as he thinks necessary, has reason to believe that any 
place is used for the deposit, sale, manufacture or production 
of any obscene object such as is referred to in section 1S2 of the 
Indian Penal Code or that any such obscene objects are kept or 
deposited in any place, 

he may by his -warrant authorize any poliee-cffieer above 
the rank of a constable — 

(a) to enter, with such assistance as may be required, 

such place, and 

(b) to search the same in manner specified in the 

warrant, and 

( c ) to take possession of any property, documents, 

seals, stamps or coins therein found which he 
reasonably suspects to be stolen, unlawfully 
obtained, forged, false or counterfeit, and also of 
any such instruments and materials or of any such 
obscene objects as aforesaid, and 


(d) to conv.ey such property, documents, seals, stamps 

coins, instruments or materials or such obscene 



f 


or for the deposit or sale or manufacture of forged 
fo contain stolen property, documents, false seals or counterfeit stamps or coin, or 
Gorged documents, &c. instruments or materials for counterfeiting coin or stamps 

Or for f orging r 
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S. 98. 


objects before a Magistrate, or to guard the same 
on the spot until the offender is taken before a 
Magistrate, or otherwise to dispose thereof in 
some place of safety, and 


( e ) to take into custody and carry before a Magistrate 
every person found in such place who appears to 
have been privy to the deposit, sale or manufacture 
or keeping of any such property, documents, seals, 
stamps, coins, instruments or materials or such 
obscene objects, knowing or having reasonable cause 
to suspect the said property to have been stolen 
or otherwise unlawfully obtained, or the said 
documents, seals, stamps, coins, instruments or 
materials to have been forged, falsified or counter- 
feited, or the said instruments or materials to have 
been or to be intended to be used for counterfeiting 
coin or stamps or for forging, or! the said obscene 
objects to have been or to be intended to be sold, let 
to hire, distributed, publicly exhibited, circulated, 
imported or exported. 


(2) The provisions of this section with respect to — 

( а ) counterfeit coin, 

(б) coin suspected to be counterfeit, and 

(c) instruments or materials for counterfeiting coin, 


or that any forged documents, false seals or counterfeit stamps or coin, or instru- 
ments or materials used for counterfeiting coin or stamps or for forging, are kept or 
deposited in any place, 

lie may by his warrant authorize any police officer above the rank of a constable — 

(«) to enter, with such assistance as may be required, such place, and 

( b ) to search the same in manner specified in the warrant, and 

( c ) to take possession of any property, documents, seals, stamps or coins therein 
found which he reasonably suspects to be stolen, unlawfully obtained, forged, false or coun- 
terfeit, and also of any such instruments and materials as aforesaid, and 

(d) to convey such property, documents, seals, stamps, coins, instruments or mate- 
rials before a Magistrate, or to guard the same on the spot until the offender is taken 
before a Magistrate, or otherwise to dispose thereof in some place of safety, and 

( c ) to take into custody and carry before a Magistrate every person found in 
such place who appears to have been privy to the deposit, sale, or manufacture or keep- 
ing of any such property, documents, seals, stamps, coins, instruments or materials. 
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shall, so far as they can be made applicable, apply 

respectively to — 

(a) pieces of metal made in contravention of the Metal 

Tokens Act, 1889 [I of 1889] or brought into 
British India in contravention of any notification 
for the time being in force under section 19 of the 
Sea Customs Act, 1878 [VIII of 1878], 

(b) pieces of metal suspected to have been so made or to 

have been so brought into British India or to be 
intended to be issued in contravention of the 
former of those Acts, and 

( c ) instruments or materials for making pieces of 

metal in contravention of that Act. 

SYNOPSIS. 

Note No. 

LEGISLATIVE HISTORY ... . 

PROCEDURE UNDER THE SECTION .. £ 


knowing or having reasonable cause to suspect the said property to have been stolen or 
otherwise unlawfully obtained, or the said documents, seals, stamps, coins, instruments or 
materials to have been forged, falsified or counterfeited, or the said instruments or mate- 
rials to have been or to be intended to be used for counterfeiting coin or stamps or for 
forging. 


(CODE OF 1872— S. 377.) 

377. If the Magistrate of the District, or a Magistrate of a Division of a District, 
Search of house suspect- or a Magistrate of the first class, upon information and 

■ed to contain stolen pro- after such inquiry as he thinks necessary, has reason to 

perty or forged documents, believe that any house or place is used as a place for the 

deposit or sale of stolen property, 

or for the deposit or sale or manufacture of forged 
•documents, or counterfeit Government stamps, or counterfeit coin, or instruments or 
materials for counterfeiting coin, or for forging, 

or that any forged documents, or counterfeit stamps, or false seals, or counterfeit 
coin, or instruments or materials used for counterfeiting coin, or for forging, are kept 
•or deposited in any house or place, 

he may by his warrant authorize any police officer above the rank of a constable 
to enter, with such assistance as may be required, and by force if necessary, any such 
house or place, and to search all such parts of the same as are specified in. the warrant 
and to seize and take possession of any property, documents, stamps, seals, or coins' 
therein found, which he reasonably suspects to be stolen, forged, false, or counterfeit' 
and also of any such instruments and materials as aforesaid. * 


S. 98. 
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S. 98, 
Note 1. 


SYNOPSIS . 

Note No. 

WHO CAN ISSUE A WARRANT UNDER THE SECTION . . 3 

“UPON INFORMATION AND AFTER SUCH INQUIRY AS HE 

THINKS NECESSARY” .. .. .. 4 

“BY WARRANT AUTHORISE” .. .. .. 5 

FORM OF WARRANT .. .. .. 6 

USE OF FORM UNDER THIS SECTION, FOR WARRANT 

UNDER ANOTHER SECTION . . . . -7 

WHO MAY MAKE THE SEARCH .. .. .. 8 

EXECUTION OF WARRANT OUTSIDE JURISDICTION . . 9 

SEARCH WITHOUT WARRANT .. .. .. 10 

“STOLEN PROPERTY” “FORGED DOCUMENTS,” COUNTER- 
FEIT COINS” .. .. .. .. 11 

“PIECES OF METAL” . . . . . . 12 

DISPOSAL OF THINGS FOUND IN SEARCH .. 13 

NOTIFICATION UNDER S. 19 OF THE SEA CUSTOMS ACT 

OF 1878 .. ..14 

SEARCH UNDER OTHER LAWS .. .. .. 15 


Other Topics. 

Scope of the section. See Note 4, Ft. 1. Whether the warrant can be endorsed. See 

Warrant issued by a Magistrate not em- Note 8, Ft. 1. 

powered. See Note 3. 

1. Legislative History — 

Difference between the Codes of 1872 and 1882. — The provisions of 
both S. 377 of the Code of 1872 and S. 160 of Act IV of 1877 were enacted in 
S. 98 of the Code of 1882 with the following changes: 

(1) The word ‘house' occurring in both the previous Codes was omit- 
ted as being included in the word ‘place’. 


(CODE OF 1861— S. 127.) 

127. If the Magistrate of the District or a Magistrate in charge of a division of 

a District, upon information and after such enquiry as he 
Search of house, etc., may think necessary, has reason to believe that any house 
suspected to contain forg- or other place is used as a place for the deposit or sale of 
ed documents, &c. stolen property, or for the deposit or sale or manufacture 

of forged documents or counterfeit Government stamps or 
counterfeit coin, or instruments or materials for counterfeiting coin or for forging, or 
that any forged documents or counterfeit stamps or false seals or any counterfeit coin or 
instruments or materials used for counterfeiting coin, or for forging, are kept or deposit- 
ed in any house or other place, he may by his warrant authorize any police officer above 
the rank of a constable, peon, or burkundaz to enter, with such assistance as may be 
required, and by force if necessary, any such house or other place, and to search all such 
parts of the same as shall be specified in the warrant, and to seize and take possession of 
any stolen property, documents, stamps, seals, or coins therein found which he may reason- 
ably suspect to be forged, stolen, false, or counterfeit, and also of any such instruments 
and materials as aforesaid. 
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VIN STOLEN PROPERTY, ETC. 



(2) Clauses (d) and (e) were taken from S. 160 of Act JV of 1877 
ana added to the section. 

Difference between the Codes of 1882 and 1898.— Sub-S. 2 of the section 
was new. 


Changes in 1925. — The additions to the section in the fourth para, of sub- 

S. 1 and in Clauses (c). (d) and (e) relating to “ obscene objects 99 were made 
by the Obscene Publications Act VIII of 1925. 


2. Procedure under the Section.— Under S. 101 the provisions of ft s . 43. 

75, 77, 79, 82, 83 and 84 ante apply so far as may be to all searches under this 
section. 


3. Who can issue a warrant under the section.— The section specifies 
the Magistrates that can issue a warrant under the section. A Magistrate not so 
specified cannot act under the section. Where, however, he does erroneously 
issue a warrant under the section in good faith, his proceedings will not be set 
aside merely on the ground of his not being empowered to do so. free S. 529 
infra. 


4. “Upon information and after such inquiry as he thinks neces- 
sary”.-— The pendency of any proceeding before the Magistrate is not a condi- 
tion precedent to the issue of a search warrant. 1 The Magistrate can issue a 
warrant upon mere information and after such inquiry as be thinks necessary. 
When the Magistrate “is about to issue a search warrant on the strength of 
information as distinguished from a complaint, he should, if possible examine 
the informant on oath, and if evidence cannot be taken on oath, he should act 
with a due appreciation of the fact that he is taking upon himself the responsi- 
bility of considering the weight of the* information, as information preparatory 
to issuing an order of a very serious nature”. 2 

5. “By warrant authorise ”. — See Notes 6 to 11 below. 

6. Form of warrant . — See Schedule V, Form No. 9. 

7. Use of form under this section, for warrant under another section.— 
Where a form under this section is used for a warrant under S. 100 with neces- 
sary alterations, the defeat is only one of form and not in substance and a resis- 
tance to such a warrant is not justified. 1 

8. Who may make the search. — S. 101 infra makes the provisions of 
Ss. 77 and 79 ante apply so far as may be to this section. Under this section 
a warrant can be issued only to a police officer above the rank of a constable 
and it is only such officer that can conduct the search. But under S. 79 refer- 
red to above, a warrant issued under this section can be endorsed over to anj' 
other police officer of the same rank for execution. 1 

A Magistrate who is competent to issue a warrant under this section is 
also competent to conduct the search himself or in his presence under S. 105 


infra. 


flection 98 — Note 4. 
fm v ft Cri L. Jour. 235 (240): 35 

(1) (1908) 1070, Rash Behari Lai v. 

(2) (1011) ? 2 mP CrT r i" d> k75 (177, 178), 
(2) (1911) j^ choTuJ v< Emperor (A case under 

S. 96). 

Cr. P. C.— 46 


Note 7. 

(1) (1912) 13 Cri. L. Jour. 186 (186. 187): 

89 Cal. 403, Gurumeah v. Emperor. 

Note 8. 

(1) (1909) 10 Cri. L. Jour. 3 (5): 3 Sind 

L«. R. 56, Emperor v. Milhu. 


S. 98, 
Notes 
1 — 8 . 
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S. 98, 
Notes 
9—12. 


9. Execution of warrant outside jurisdiction. — If search, under this 
section is required to be made at a place outside the local jurisdiction of the 
Magistrate issuing the warrant, proceedings should be taken in accordance with 
S. 84 supra which are made applicable to this section by S. 101. 

10. Search without warrant. — A search under this section made with- 
out a search warrant is illegal. 1 But a police officer, investigating a charge of 
theft, is entitled under S. 165 infra to search without a warrant, and such a 
search will not be illegal. 2 

A warrant illegally issued under S. 06 cannot be treated as valid under 
this section. S. 537 does not cure such a defect. 3 See Note 27 to S. 96 supra . 

11. "‘Stolen property’’, ""Forged Document”, ""Counterfeit” 
"‘Coin”. — The expressions mentioned above are defined as under, in the Penal 
Code and those definitions apply by virtue of S. 4, sub-S. 2 to this Code also. 

"" Stolen Property” . — S. 410, Penal Code. — “Property, the possession 
whereof has been transferred by theft, or by extortion, or by robbery, and pro- 
perty which lias been criminally misappropriated or in respect of which crimi- 
nal breach of trust has been committed, is designated ""Stolen property” 
whether the transfer has been made, or the misappropriation or breach of trust 
has been committed, within or without British India. But, if such property 
subsequently comes into the possession of a person legally entitled to the pos- 
session. thereof, it then ceases to be stolen property”. 

“Forged Documents ”. — S. 470, Penal Code. "‘A false document made 
wholly or in part by forgery is designated ‘"a forged document”. 

“Counterfeit” . — S. 28, Penal Code. A person is said to ""counterfeit” 
who causes one thing to resemble another thing, intending by means of that 
resemblance to practise deception or knowing it to be likely that deception will 
thereby be practised. 

Explanation 1. — It is not essential to counterfeiting that the imitation 
should be exact. 

Explanation 2. — When a person causes one thing to resemble another 
thing and the resemblance is such that a person might be deceived thereby, it 
shall be presumed, until the contrary is proved, that the person so causing the 
one thing to resemble the other thing intended by means of that resemblance 
to practise deception or knew it to be likely that deception would thereby be 
practised. 

“Coin”. — S. 230, Penal Code. Coin is metal used for the time being as 
money and stamped and issued by the authority of some State of Sovereign 
power in order to be so used. 

12. ""Pieces of Metal”.— S. 3 of the Metal Tokens Act I of 1889 prohi- 
bits the making, by private persons, of pieces of metal to be used as money. 



Note 10. 

<1) (1911) 12 Cri. L. Jour. 8 (9): 38 Cal. 

304, Bajrangi Gope v. Emperor. 

(2) (1919) 20 Cri. L. Jour. 695 (696): 1919 

All. 41: 42 All. 67, Nirmal Singh 


v. Emperor. __ 

(3) (1908) 8 Cri. L. Jour. 235 (240): 35 

Cal. 1076, Rash Behan Lai v. 
Emperor. 
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13. Disposal of thing's found in search* — The police officer, conducting 
the search under this section should dispose of the things found in t lie search. 

(1) In the manner indicated in Clause (cZ), i.e.. take the same before 

a Magistrate or dispose of them in some place of safety or 

(2) Under S. 99 infra when the things are found beyond the juris- 

diction of the Court issuing the warrant. 

As to the disposal of things produced before the Magistrate, see S. 517 

iv f ra 

14. Notification under S. 19 of the Sea Customs Act of 1878. — The 

bringing into British India by sea or by land, of pieces of metal resembling in 
shape and in size and stamped either on the obverse or on the reverse in imita- 
tion of rupees, half rupees, quarter rupees, and eighth rupees, is prohibited as 
also pieces of paper or mixed metal which not being coin as defined in the 
Indian Penal Code, are intended to be used as money. 

But the bringing of such pieces into British India by a traveller in 
quantity not exceeding one hundred pieces, and in good faith, for his own use, 
is not to be deemed prohibited by the above notification. 1 

15. Search under other laws. — As to searches under other Acts, see the 
following cases. 1 See also Notes 14, 16 and 27 to S. 96 ante. 



Note 14. 

<1) See the Fort St. George. Gazette. 5th April, 

1887. 

Note 15. 

*1) Under the Anne Art XI of 1878. 

15 All. 129 (130). Queen-Empress 

(189.5) io Sangam Lal (Magistrate to 

record grounds of belief) . 

(1925) 1925 All. 434 (434) : 47 All. 575, 
Emperor v. Kutroo (Illegality of 
.search will not vitiate conviction if 
there is evidence of offence) . 

Under the Calcutta Police Act of 1866. 

(1893) 20 Cal. 670 (672). Iorsgth v 

u ' Wilson (A Deputy Commissioner of 
Police is empowered to issue search 

(1930) 1930 Cal. 369 (369) : 57 Cal. 457, 
' A h Yung v. Emperor (House not 
stated in the warrant searched — 
Illegal search). 

E nM) Ve ’3 A Cr' 0i 433 < 435 > : 30 

(iOlZ) 119> Lalt Chandra v. Emperor. 

ffiS-WS. J- I*- B * 152 (152) > Naffa 

Under tha^U^P- Excise Act of 1910. 

Morn 1932 Oudh 249 (250). Ufa jar Singh 

( 1 93- ) i JOC Emperor (Non-recording of rea- 
sons for search only an irregularity 
that does not vitiate proceeding, . 

To ^I^ol 19 8 7 5 8 -(8«) : B r.. 

(190j; R. 56. King-Emperor v. .Yam- 

tee (An entry into a ‘vesae!* far 
search under this Act must be 
authorised either under S. 15 or 
S 19 ) 

Tinder the Public Gambling Act 1867. 

Fi 1*701 2 N -W.P. 476 (477). Queen v. 

( 870 Subsookh (Tor a search under this 
Act there must be “credible Infor- 
mation and reason to believe” that 
a house is used as a common “gam- 
bling house”). 


(1889) 

(1890) 

( 1891 ) 

(1905) 

(1924) 


(1876) 

(1897) 

(1913) 

S. C. 

(1902) 

(1922) 


(1909) 


(1905) 

( 1882 ) 


1889 All. W. N. 162 (162), Em- 
press v. Yusuf Husain (Do.). 

1890 All. W. N. 226 (227), 

Empress v. Pam liharnee (Do.). 

1891 All. W. N. Ill (111, 112), 
Empress v. Chiranji (Do.). 

2 Cri. L. Jour. 243 (245) (All.), 
Emperor v. Jhumni (A misdescrip- 
tion of the place — A mere irregula- 
rity) . 

1924 All. 128 (129), Jamna Prasad 
v. King-Emperor (Warrant not 
addressed to particular officer and 
no boundaries or number of house 
specified — Warrant illegal). 

1876 Pun. Re. Cr. No. 9. p. 14 
(15), Sandhi v. Crown (Do.). 
1897 Pun. Re. Cr. No. 17. p. 46 
(47), Basanta Mai v. Empress 
( Do . ) • 

14 Cri. L. Jour. 293 (295): 9 

I**. L. R. 68, Sheikh Moti v. Em- 
peror (Do.). 

Oudh 203, Empress v. Xiaz Ahmad 
(Do. ) . 

5 Oudh Cas. 37 (40), Narain Das 
v. Emperor (Do.). 

1922 Oudh 224 (225): 25 Ondh 

Cas. Ill, King-Emperor v. Shankar 
Dayal (Warrant not addressed to a 
particular person and search of 
room not mentioned in the warrant 
—Irregularities that vitiated the 
trial) . 

19 , Cr r i - £. Jour. 205 (205): 2 

Sind L. R. 40, Emperor v. CheUa- 
ram (Warrant not issued to a Police 
officer ns required but to a Mukhtiar- 
*J ar ~ presumption under S. 7). 

2 Cr L L. Jour - 806 (808): 28 

•fJU Emperor v. Abdus Samud 
( Credible information” need not be 
in writing) . 

JS? 2 J 11 "' Re - Cr - No - 7. P- 6 

(7). Kadn v. Empress ("Credible 
information” need not be recorded 
nor the informant be examined on 


S. 98, 
Notes 
13-15, 
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S. 99. 


S>S>.* When, in the execution of a search-warrant at any 
_ _ _ . ^ „ place beyond the local limits of the iurisdic- 

Disposal of things found 1 f . *> 

in search beyond jurisdic- tion of the Court which issued the same, 

tion ' any of the things for which search is 

made, are found, such things, together with the list of the same 


*(CODE OF 1882— S. 99.) 

99. When, in the execution of a search-warrant at any place beyond the local limits 

of the jurisdiction of the Court which issued the same, any 
Disposal of things found q£ fh e things for which search is made are found, such things, 

in search beyond jurisdic- together with the list of the same prepared under the provi- 

ti° n * sions hereinafter contained, shall be immediately taken before 

the Court issuing the warrant, unless such place is nearer to the Magistrate having jurisdic- 
tion therein than to such Court, in which case the list and things shall be immediately taken 
before such Magistrate; and, unless there be good cause to the contrary, such Magistrate 
shall make an order authorizing them to be taken to such Court. 


oath”) . 

(1895) 1895 Pun. Re. Cr. No. 22, p. 59 
(60), Vir Singh v. Empress (The 
only person authorised to search is 
the officer named in the warrant. 
He cannot authorise anyone else to 
search) . 

(1912) 13 Cri. L». Jour. 832 (832): 35 

All. 1, Hargobind v. King-Emperor 
(A warant to search any house the 
police officer might think proper, is 
illegal) . 

(1884) 4 All. W. N. 286 (288, 289), 

Empress v. Harden Das (Issue of 
warrant to an officer below the rank 
of an officer authorised under the Act 
— Irregularity does not vitiate 
proceedings) . 

(1884) 4 All. W. N. 291 (292), Empress 
v. Man Singh (Warrant for arrest 
of person only — House searched — 
Irregularity does not vitiate pro- 
ceedings) . 

(1924) 1924 Lah. 247 (247. 248), Ifafa 
Earn v. Emperor (Warrant — Place 
used as gambling house not men- 
tioned — Warrant illegal). 

(1912) 13 Cri. U. Jour. 716: 34 All. 597, 
Abhn Singh v. King-Emperor . 

Under the Bengal Public Gambling Act. 1867. 

(1930) 1930 Cal. 365 (366), Gang a Das 

Banerjce v. Emperor (Credible in- 
formation that house is used as a 
common gaming house is necessary). 

Under the Bombay Prevention of Gambling 
Acts, 1866 and 1887. 

(1868-69) 5 Bom. H. C. Cr. 1 (2), Reg. 

v. Narayan Sundar (Complaint on 
oath necessary for issue of a war- 
rant) . 

(1907) 6 Cri. L. Jour. 60 (66): 31 Bom. 
438, Emperor v. Fernand (Do.). 

(1909) 10 Cri. L. Jour. 406 (407): 3 

Sind L. R. 78, Kadir v. Emperor 
(Do. ) . 

(1911) 12 Cri. L. Jour. 149 (149, 150): 

5 Sind L». R. 40, Abdullah v. Em- 
peror (Complaint on oath necessary 
though it is not necessary to be put 
in evidence) . 

(1913) 14 Cri. L. Jour. 204 (206): 37 

Bom. 402, Emperor v. Jaffur Maho- 
med (Where there is no warrant. 


the presumption under S. 7 does not 
arise) . 

(1917) 18 Cri. L. Jour. 70 (71): 1917 

Sind 43: 10 Sind L. R. 134, 

Baghumal Wadhvmal v. Emperor 
(Direction in warrant to seize all 
monies — Warrant does not become 
illegal) . 

(1926) 1926 Bom. 195 (196): 50 Bom. 

344, Emperor v. Abasbhai (Illegality 
of search does not vitiate conviction, 
if evidence of offence was found in 
search) . 

(1929) 1929 Bom. 157 (160): 53 Bom. 

367, Emperor v. Thavarmal Rup- 
chand (The only person who can 
execute a warrant, is the officer who 
is named in the warrant. He can- 
not endorse it to another for execu- 
tion) . 

(1933) 1933 Bom. 79 (79, 80), Vallibhai 
Ibrahim v. Emperor (Omission to 
state suspicion that house is used as 
a gaming houso and wrong descrip- 
tion of place to bo searched are oniy 
irregularities) . 

(1908) 8 Cri. L. Jour. 182 (183, 184) : 1 
Sind L. R. 64, Imperator v. Hiro 
(Inquiry before issue .of warrant is 
not obligatory and a reasonable 
suspicion is enough and no know- 
ledge is required) . 

(1926) 1926 Sind 65 (65): 20 Sind L. R. 

66, Tilokehand v. Emperor (Hono- 
rary First Class Magistrate can 
issue a warrant) . 

(1926) 1926 Sind 254 (255): 20 Sind B. R. 

10, Bhanji v. Emperor (Omission 
to mention a sub-division of a house 
in the warrant will not make it 
illegal) . 

Under the Burmah Gambling Act, 1899. 

(1872-1892) S. J. B. B. 548 (548), Nga 
Sit Shue, In re (Search must be 
in conformity with S. 5 before the 
presumption under S . 6 can bo 
drawn). 

(1872-92) 1 B. B. R. 120 (121), Grown 
v. Majun (Before a search warrant 
can be issued record must be made 
of (1) the substance of information, 
(2) grounds of belief). _ 

(1872-92) 1 L. B. R. 289 (289), Grown 
v. Tun TFo (Do.). 



Disposal of things found in search 


BEYOND JURISDICTION. 



prepared under the provisions hereinafter contained, shall be 

immediately taken before the Court issuing the warrant, unless 
such place is nearer to the Magistrate having jurisdiction there- 
in than to such Court, in which case the list and things shall be 
immediately taken before such Magistrate; and, unless there be 
good cause to the contrary, such Magistrate shall make an order 
authorizing them to be taken to such Court. 


SYXOPSIS. 


LEGISLATIVE CHANGES 
SCOPE OP THE SECTION 
LIST PREPARED UNDER THE PROVISIONS 
MENTIONED 


Note No. 


HEREINAFTER 

• • • • • • 


1 

2 

3 


S. 99. 


(CODE OF 1872 — Ss. 373, Paras. 2 and 3, and 374.) 


373. 


If the thing for which search is made is found in 
such place, it shall, when the place where the thing is 
found is nearer to the Magistrate having jurisdiction in 
such place than to the Magistrate who issued the warrant, 
be immediately taken before the Magistrate in whose local 
jurisdiction it is found; and unless there be good cause to 
the contrary, such Magistrate shall make an order authorizing it to be taken to the Magis- 
trate who issued the warrant. 


Thing found to be taken 
to Magistrate within whose 
jurisdiction it is found. 


If the thing be not found after such search, the 
police officer making the same shall, in addition to the re- 
turn made to the Magistrate who issued the warrant, report the fact to the Magistrate in 
whose local jurisdiction the search was made. 

374. If the thing searched for be found within a Presidency town, it shall be 

taken to the Commissioner of Police or to a Police Magis- 
Procedure in such cases trate; and such Commissioner or Magistrate shall act in 

within Presidency town. the manner prescribed in section three hundred and seventy- 

three. 


(CODE OF 1861— Ss. 118 and 119.) 

118. * 


Thing found to be taken 
immediately to the Magis 
trate within whose juris- 
diction it is found. 


Procedure in such cases 
within local limits of Sup 
Teme Court. 


If the thing for which search is made is found in 
such place, it shall be immediately taken before the Magis- 
trate in whose jurisdiction it is found, and who, unless 
there be good cause to the contrary, shall make an order 
authorizing it to be taken to the Magistrate who issued 
the warrant. 

119. If the thing searched for be found within the 
local limits of a Supreme Court of Judicature, it shall be 
taken to the Chief Commissioner of Police or to a Police 
Magistrate, who shall act in the manner prescribed in the 
last preceding section. 
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S. 99-A. 


Other Topics. 


Documents ceased without search warrant. 
See Note 2, Pt. 1. 


Power to endorse and order delivery. 
Note 2, Pt. 2 and Sch. Ill, Cl. 9. 


See 


1. Legislative Changes. — 

Difference between the Code of 1861 and the Code of 1872. 

The later part of 8. 118 of the Code of 1861 provided that the things 
found in execution of a search warrant beyond the jurisdiction of the magis- 
trates issuing tlie warrant should be taken to the Magistrate in whose jurisdic- 
tion the things were found. S. 373, para. 2 of the Code of 1872 provided that 
such things should be taken to the Magistrate in whose jurisdiction the things 
were found, only if the place is nearer to that Magistrate than to the Magis- 
trate who issued the warrant. 


Difference between Codes of 1872 and 1882. 

(1) The word ‘Court’ was substituted for the word ‘Magistrate’ with 

reference to the issue of the warrant, in conformity with a simi- 
lar change in S. 96 supra. 

(2) The provision as to the taking of list of the things found was 

newly added in 1882. S. 99 of the Code of 1882 has been 
repeated in the present Code. 

2. Scope of the section. — This section deals only with cases in which 
things are found in execution of a search warrant. So where a Presidency 
Magistrate, on being requisitioned by a telegram by a District Magistrate to 
take possession of certain books of a person within the jurisdiction of the former 
and send them to the latter, summoned the person to produce the same and 
when they were produced sent them to the District Magistrate, purporting to 
act under S. 96 and this section it was held that, as the things were not found 
in execution of a search warrant neither S. 96 nor this section applied to the 
case and that the sending of the books in accordance with the requisition was 

not justified. 1 

Any Magistrate within whose jurisdiction things are found in execution 
of a search warrant can, under this section, order them to be taken to the 
Court issuing the warrant. 2 

3. List prepared under the provisions hereinafter mentioned. — See 


S. 103, sub-S. 2 infra. 

Power to declare certain 
publications forfeited, and 
to issue search warrants for 
the same. 


99-7^. (1) Where 


( a ) any newspaper, or book as defined in the Press and 

Registration of Books Act, 1867, or 


(&) any document, 

wherever printed, appears to the Local Government to 
contain any seditious matter or any matter which promotes or is 


Section 99 — Note 2. 

1) (1897) Ratanlal 880 (880), In ro Parma - 


nand. 

(2) See Schedule 


I — (0) 
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intended to promote feelings of enmity or hatred between S. 99-A 

different classes of His Majesty’s subjects or which is deliberately Note ' 1 
and maliciously intended to outrage the religious feelings of any 
such class by insulting the religion or the religious beliefs of 
that class, that is to say, any matter- the publication of which is 
punishable under section 124-A or section 153-A or section 295- A 
of the Indian Penal Code, the Local Government may, by notifi- 
cation in the local Official Gazette, stating the grounds of its 
opinion, declare every copy of the issue of the newspaper 
containing such matter, and every copy of such book or other 
document, to be forfeited to His Majesty, and thereupon any 
police-officer may seize the same, wherever found in British 
India, and any Magistrate may by warrant authorize any 
Police-officer not below the rank of Sub-Inspector to enter 
upon and search for the same in any premises where any copy 
of such issue or any such book or other document may be or 
may be reasonably suspected to be. 

(2) In sub-section (I) “document" includes also any 
painting, drawing or photograph, or other visible representation. 

*Ss. 99-A to 99-G were inserted by the Third Schedule of Act XIV of 1922. 

SYNOPSIS. 


Note No. 

LEGISLATIVE CHANGES 

SCOPE OP THE SECTION " „ 

NEWSPAPER, BOOK OR DOCUMENT " „ 

“APPEARS TO THE LOCAL GOVERNMENT” .. “ . 

“STATING THE GROUNDS OP ITS OPINION” .. " 5 

“SEDITIOUS MATTER” ' ' ' K 


1 . Legislative Changes.— 

(1) This section was newly inserted by the Press 
Am endment Act (XIV of 1922). 


Law Repeal and 


(2) The words “or any matter. . . . clauses of His Majesty’s 

subjects” were added after the words “Seditious matter” bv 
Act XXXVT of 1926. The reason for the addition was stated 

as follows:— 


“There is no provision which enables similar action” (i.e., provided as 
by this section) “To be taken against publications calculat- 
ed to promote feelings of hatred or enmity between different 
classes of His Majesty s subjects. The publication and circu- 
lation of such documents have the effect of spreading and 
intensifying the feelings of communal bitterness and hatred 
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and as the law now stands even if a prosecution is launched 
under S. 153-A of the Indian Penal Code there is no effective 
power to check circulation”. 1 

(3) The words '‘or which is deliberately and maliciously 

of that class'’ have been added bv Act XXY of 1927. 

2. Scope of the section. — Ss. 99-A to 99-G have been based on Ss. 12, 
17, 18, 19, 20, 21 and 22 of the Indian Press Act (I of 1910) now repealed. 
This section corresponds to S. 12 of the Act but is more limited in its scope. 

3. Newspaper, book or document. — The word “newspaper ” has been 
defined in S. 1 of the Press and Registration Act, 1867, as meaning, “any print- 
ed periodical work containing public news or comments on public news”. It 
thus involves the idea of periodicity and also the fact that what is contained in 
the paper is public news or comment thereon. 1 

The word ‘book’ has been defined by the same section as including every 
volume, part or division of a volume and pamphlet, in any language, and 
every sheet of music, map, chart, or plan separately printed or lithographed. 

Under S. 3, Clause 16 of the General Clauses Act (X of 1897) “docu- 
ment”. includes “any matter written, expressed or described upon any sub- 
stance by means of letters, figures or marks or by more than one of those means 
which is intended to be used or which may be used, for the purpose of record- 
ing that matter”. Under sub-S. 2 of this section it also includes any painting, 
drawing or photograph or other visible representation. 1 " 9 It is not 
necessary for the application of the section that the document sought to be 
forfeited should by itself disclose the seditious intent. It may be read in the 
light of other documents whether prior or subsequent in date and the seditious 
nature of the document may be apparent from those other documents. 2 The 
fact that a document is an advertisement of a forthcoming book is, by itself, 
not sufficient to protect it from forfeiture if it contains seditious matter, but 
in the absence of such matter, the mere fact that it is intimately connected 
with the book which contains seditious matter is not sufficient to enable the 

forfeiture thereof under this section. 3 

• • «* • • 

4. “Appears to the Local Government”. — Two conditions are neces- 
sary to a forfeiture in accordance with the terms of this section. First , it must 
appear to the Local Government that the newspaper, book or document con- 
tains any seditious matter and, secondly , the Local Government must, by notifi- 
cation stating the grounds of its opinion , declare such newspaper, book or docu- 
ment to be forfeited. The first condition implies that the publication had been 
seen and read by the Local Government prior to its declaration of forfeiture, 
for it must first form an opinion. 1 


Section 99-A — Note 1. 

(1) Statement of Objects and Reasons — Gazette 

of Indio, 1926, part 5, p. 139. 

Note 3. 

(1) (1910) 7 Ind. Cas. 641 (644): 38 Cal. 

202, Sarat Ohandra v. King-Empc - 

ror. „ 

(1-a) (1933) 1933 Mad. 123 (124), Panda - 

rang Mudali, In re (Painting on 
flood of road is making document) . 
(1933) 1933 Cal. 458 (458): 60 Cal. 1089, 


Jithendra Lai Banerjee v. Emperor 
(Photographs are documents). 

(2) (1930) 1930 All. 401 (402, 403): 52 All. 

775 (F.B.), Saigal v. Emperor. 

(3) (1930) 1930 All. 401 (402, 403): 52 All. 

775 (F. B.), Saigal v. Emperor. 

Note 4. 

(1) (1913) 20 Ind. Cas. 977 (983): 41 Cal. 

466, Mohomad v. Emperor (Case 
under S. 12 of the Press Act, 1910). 
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5. “Stating- the grounds of its opinion”.— The requirement as to the 
statement ot the grounds of the opinion of the Local Government is mandatory, 
and a notification which does not state the grounds of the opinion is not a com- 
pliance with the terms of the section. 1 A mere citation of the words of the 
section is not a statement of the grounds of opinion. 2 'The Court in an applica- 
tion to set aside a forfeiture, is however precluded by S. 99-D from entering into 
the question whether the requirements as to the statement of grounds has-been 
complied with or not. Sec Notes to S. 99-D. 

6. “ Seditious matter”.— The words “seditious matter” in the section 
mean any matter the publication of which is punishable under Ss. 124-A, 153-A 
or 295-A of the Penal Code. See the undermentioned eases bearing upon those 
sections. 1 


Note 5. 

(1) (1913) 20 Ind. Cas. 977 (983): 41 Cal. 

466, Mahomad v. Emperor. 

<2) (1913) 20 Ind. Cas. 977 (983): 41 Cal. 

466, Mahomed v. Emperor. 

Note 6. 

<1) Motive of writer immaterial in considering 

effect of writing. 

(1913) 18 Ind. Cas. 347 (348): 1913 Pun. 

Re. No. 14, Karam Chand v. Em- 
peror. , , 

(1914) 24 Ind. Cas. 578 (580) : 1914 Lnh. 

1 : 1914 Pun. Ite. No. 27, (ihulam 
Qudir v. Emperor. 

(1915) 28 Ind. Cas. 322 (325): 1915 Lah. 

1: 1915 Pun. Re. No. 19, Farooq 
v. Emperor. 

(1918) 37 Ind. Cas. 525 (583, 584): 1918 
Mad. 1210: 39 Mad. 1085, Annie 
Besant v. Government of Madras. 
(1919) 49 Ind. Cas. 593 (595): 1919 Fat. 

84 Purushottum v. Chief Secretary. 
(1919) 54’ Ind. Cas. 578 (594): 1920 Cal. 

478, Re Amrita Bazaar. 

(1923) 1923 LaR. 61 (63) : 3 Lah. 405, 
Raj Pal v. Crown. 

Comments must not eze re “* w 
(1925) 1925 Pat. 99 (102, 103), Nages - 
war Prasad v. Emperor. 

(1915) 29 Ind. Cas. 827 (829): 191o Lah. 

383: 1915 Pun. Re. No. 15, Amar 
Singh v. Emperor. 

(1915) 28 Ind. Cas. 322 (327) : 19lo Lah. 
' 7 1 : 1915 Pun. Re. No. 19, Farooq 

(1919) 54 Indf Cas. 578 (607, 612): 1920 
Pal 478 Re Amrita Bazaar . 

(1914) 24 Ind. Cas. 578 (580): 1914 Lah. 

1 * 1914 Pun. Re. No. 27, Gulam 
Qadir v. Emperor. 
rri.Ur ism 'not sedition. 

(1914) 24 iZd. Cas. 578 (580) : 1914 Lah . 

1: 1914 Pun. Re. No. 27, Gulam 

(1919) lO^Ind: CaT Cr 593 (597 to 599): 
' 191 1 1919 p fl t. 84, Purushottam v. Chief 

(1919) M , ?nd?'c». 578 (604 605) : 1920 
' 1 ,A a i 478 , Ro Amrita Bazar. 

(1913) 18 Ind. Can. 347 (349 ) : 1913 Pun. 

Tin 14 Karam Chand v. Emperor 
(Eipl .II of S. 124-A does not 
apply when there were charges and 
AttAckfl against the Government). 
(1918) 37 Ind. Cas. 525 (592) : 1918 Mad. 

1210* 39 Mad. 38o, Besant v. 
Emperor (Expl. IJ of S. 124-A does 
not apply when there were imputa- 
tions of base and malicious motives, 
and of indifference) . , . 

“Government established by law — -IVh a * 
(1913) 18 Ind. Cas. 347 (348)t 1913 Pan. 


I • « 


Karam Chand v. Emperor . 
(1913) 20 Ind. Cas. 977: 41 Cal. 466, 
Ro Mohammad Alt. 

(1914) 24 Ind. Cas. 578 (580): 1914 Lah. 

1: 1914 Pun. Re. 27, Gulam Qadir 
v. Emperor. 

(1915) 28 Ind. Cas. 322 (327): 1915 Lah. 
1: 1915 Pun. Re. 19, Farooq v. 
Emperor (Includes British Cabinet or 
Government) . 

(1915) 29 Ind. Cas. 827 (829): 1915 Lah. 

3 * 3> dmarsingh. v. Emperor. 

(1916) 37 Ind. Cas. 525 (583, 591): 1918 
Mad. 1210: 39 Mad. 1085, Besant 
v. Emperor. 

(1919) 65 Ind. Cas. 110 (111); 1919 All. 
,. 09o , 233, Ro bandar Lai. 

(1932) 1932 Cal . 547 (548): 59 Cal. 1197, 
K 8 tut is h Chandra Ray Chowdhuru 
v. Emperor. 

Construction of seditious articles — Liberal 
construction to be given and articles 
considered as a whole with reference 
.-o-, . surrounding circumstances. 

(1891) 19 Cal. 35 (45, 46), Empress v. 
Jogendra. 

(1897) 22 Bom 112 (139 to 144), Empress 
?• Baf Etangadhar. 

(1899) 2 Bom. L. R. 304 (308, 309, 311), 
Empress v. Vinayak. 

(1899) 2 Bom. L. R. 286 (297, 298, 302 
,. n „, Empress v. Lurman. 

(1933) 1933 Bom. 65 (66): 57 Bom. 253, 
/1QO v - Maniben LQadhar. 

(1925) 192o Pat. 99 (102), Nageswar Pra- 

(1910) ® Ind .; Cas 531 (532): 38 Cal.. 
/ 1 nog \ '"Onomohan v. Emperor. 

(1923) 1928 Rang 212 (213): 1 Rang. 

Mnnn . 211 * Eamadaya v. Emperor. 

(1009) Ind Cas 36 (39, 40): 32 Mad. 

35, Chidambaram PUlai v. Kina- 
Emperor. v 

(lOiO) 10 Ind. Cas. 948 (956): 38 Cal. 

214, Joy Chandra y. Emvemr 
(1908) 35 Cal. 141 (154). AbJba y Em- 
peror . 

(1906) 8 Bom. L R. 421 (439) : 30 Bom. 

Bhopalkar V ’ Balvant 

(1925) 47 All 298 (303): 1925 All. 195 

(1908) 6 ?; ' B «\ inath Kedia. 

( ) v 6 SSiJSf (412) ' OMIa Suruiar 

(1908) 10 Bom. L. R. 848 (881 to 888). 

Emperor v. Bal Gangadhar. 

(1879) Rat. 140 (141), Re PUambar 
(1909) 2 Ind. Cas. 38 (38): 32 Mad. 884, 
Krishnaswami v. Emperor 
(1918) 18 Ind. Caa. 847 * 84 S) : m3 

(1920) IWOaff- 

478: 47 Cal. 190, Re Imrlta IW. 


Cr. P. C. 
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S. 99-A, As to the criminal liability of particular persons for publication of such 

Note 6. seditious matter, see Ss. 124-A, 153-A and 295-A of the Penal Code and the cases 


(1893) 18 Bom. 758 (764, 765), Queen- 

Empress v. Kanhanji. 

(1919) 1919 P. C. 31 (35, 36): 43 Mad. 

146: 46 Ind. App. 176 (P.C.), 

Annie Bcsant v. Advocate-General 
of Madras. 

(1929) 1929 Pat. 10 (10), Jagat Narain 
Lall v. Emperor. 

(1928) 29 Cri. L. Jour. 381 (381) (Lah.), 
Ramchandra v. Emperor. 

(1916) 1916 Bom. 9 (43, 44, 48), Bal 

Gangadhar v. Emperor. 

(1927) 1927 Cal. 751 (751, 752), Gopal 
Lai Sanyal v. Emperor. 

(1927) 1927 Cal. 698 (699, 700), Satya- 
ranjan Bakshi v. Emperor. 

Admissibility of olhe-r articles representing 
views of paper. 

(1909) 1 lnd. Cas. 42 (44) (Mad.), In 

re Ch idamba ram . 

(1909) 2 Ind. Cas. 33 (48. 49): 32 Mad. 
384, Krishnaswami v. Emperor. 

(1891) 19 Cal. 35 (37, 45, 46), Empress 
v. Jogendra. 

(1908) 33 Bom. 221 (238), Re Bal Ganga- 
dhar. 

(1906) 30 Bom. 421 (425), Emperor v. 

Bhaskar. 

(1897) 22 Bom. 152 (163), Queen-Empress 
v . Ramach andra . 

(1897) 20 All. 55 (69) (F.B.), Queen- 

Empress v. Amba. 

(1908) 10 Bom. L. R. 848 (885), Emperor 
v. Bal Gangadhar . 

(1908) 35 Cal. 945 (947, 94S), Emperor 

v. Phanendra . 

(1908) 1 Ind. Cas. 36 (39, 40): 32 Mad. 
3, Chidambaram v. Emperor. 

(1909) 13 Cal. W. N. cxl (P.C.), Tilak 
v. Emperor. 

(1910) 8 Ind. Cas. 531 (532): 38 Cal. 
253, Manomohan v. Emperor. 

(1898) 22 Born. 112 (121), Queen-Empress 
v. Balgangadhar Tilak (Articles or 
letters signed by outsiders published 
in same paper) . 

(1899) 2 Bom. L. R. 304 *312), Queen- 
Empress v. Yinayak (To prove 
authorisation by proprietor) . 

(1909) 2 Ind. Cas. 193 (198): 32 Mad. 

338, Gadicherla v. Emperor (Do.). 

(1909) 5 Ind. Cas. 854 (855): 34 Bora. 

394, Emperor v. Ganesli Damodar 
(Other poems by the writer). 

Promoting enmity between classes — S. 153-A 
of the Penal Code. 

(1908) 10 Bom. L. R. 848 (878), Bal 
Gangadhar Tilak v. Emperor. 

(1907) 1907 Pun. Re. No. 10, p. 35, 
Jasvant Rai v. King-Emperor (There 
must be intention to promote such 
enmity) . 

(1929) 30 Cal. L. J. 289 (410, 411): 1920 
Cal. 478: 47 Cal. 190, In re Amrit 
Bazar Patrika. 

(1910) 38 Cal. 214 (224), Joy Chandra 
Sarkar v. Emperor. 

(1927) 1927 Lah. 594 (599), Devi Saran 
Sharma v. King-Emperor (Hatred 
need not be reciprocal) . 

X1907) 1907 Pun. Re. No. 10, p. 43, Jas- 
ioant Rai v. King-Emperor 
(‘Classes’ include races such as 
Indians and Europeans) . 

(1919) 21 Bom. L. R. 867 (882, 884): 43 
Mad . 146: 46 Ind. App. 176 

(P.C.), B os ant v. The Advocate- 
. General (A school of opinion does 
not involve . imputation _ upon the 
class who hold the opinion) » 

( 1932 ) 1932 Lah. 99 ( 99 ); 13 Lah. 152 , 


Chamupati v. Emperor (Words tend- 
ing to promote enmity between 
classes — Presumption of intention of 
writer — Existing feelings between 
communities — Intention) . 

Miscellaneous . 

(1897) 22 Bom. 112 (135 to 139), Queen- 
Empress v. Bal Gangadhar (Excit- 
ing any form of ill-will against 
Government) . 

(1897) 20 All. 55 (68) (F.B.), Queen- 

Empress v. Amba Prasad (Exciting 
feelings of hatred, dislike, ill- 
will, enmity or hostility) . 

(1897) 22 Bom. 152 (159 to 161), Queen- 
Empress v. Ramachandra (Exciting 
political alienation, discontent, dis- 
loyalty or political hatred) . 

(1899) 2 Bom. L. R. 286 (295, 296), 

Empress v. Luxman (Practises 
causing hatred, contempt, disloyalty 
or feelings of enmity) . 

(1891) 19 Cal. 35 (44), Empress v. Jo- 

gendra (Words calculated to create 
disposition not to obey Government 
or to subvert or resist it) . 

(1899) 2 Bom. L. R. 304 (307, 308), 

Empress v. Vinayak (Meaning of 
attempt) . 

(1908) 35 Cal. 141 (153), Apurba v. 

Emperor (Hatred, contempt or dis- 
affection) . 

(1908) 35 Cal. 945 (951), Emperor v. 

Phanendra (Incitement to insurrec- 
tion is seditious but not reasonable 
criticism) . 

(1908) 32 Mad. 3 (27), Chidambaram v. 

Emperor (When advocacy of Swe- 
deshi, boycott and strike is sedi- 
tious) . 

(1908) 1 Ind. Cas. 42 (44), Re Chidam- 
baratm (When advocacy of boycott 
and strike is seditious) . 

(1909) 5 Ind. Cas. 612 (615): 34 Bom. 

378, Emperor v. Ganesh Modak 
(Criticism of Government when sedi- 
tious) . 

(1909) 5 Ind. Cas. 854 (855, 856): 34 
Bom. 394, Emperor v. Ganesh 
Damodar (Blood-thirsty incitement to 
take sword against Government is 
sedition) . 

(1910) 7 Ind. Cas. 641 (642): 38 Cal. 

202, Sarat Chandra v. Emperor (A 
veiled glorification of rebellion is 
incitement) . 

(1910) 8 Ind. Cas. 531 (532): 38 Cal. 

253, Manmohan v. Emperor (Strong 
criticism when not seditious) . 

(1910) 10 Ind. Cas. 948 (953, 954): 38 
Cal. 214, Joy Chandra v. Emperor. 

(1918) 37 Ind. Cas. 525 (583, 585, 591, 
592, 601, 602): 1918 Mad. 1210: 
39 Mad. 1085, Besant v. Emperor 
(Advocacy of Home Rule) . 

(1925) 1925 Pat. 99 (104), Nagencar 

Prasad v. Emperor. * 

(1930) 1930 Cal. 244 (246) ^ 57 Cal. 1217 
(F.B.), In the matter of Sajoni 
Kanta Das. 

(1932) 1932 Cal. 738 (742) (S.B.), In re 
Amrit a Bazar Patrika. 

(1932) 1932 Cal. 758 (759), Satyaranfan 
Bakshi v. Emperor. 

(1932) 1932 Lah. 559 (563), Secretary, 

Sigh Court- Bar Association , Lahore 
v. Emperor (Speech as whole not 
calculated to bring Government into 
hatred or contempt does not come 
•under S . 124-A) . 

(1930) 1930 Lah. 371 (374), Ram Chandra 
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noted below.- 
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(1930) 

(1930) 

(1930) 

(1930) 

(1930) 

(1930) 

(1929) 

(1930) 

(1931) 

(1930) 

(1929) 

(1925) 

(1933) 

(1933) 

(1922) 

(1932) 


v. Emperor (If certain alleged facts 
are used as a peg on which to hand 
seditious comments, the truth of the 
facts is no excuse) . 

1930 Lah. 309 (310). Salya Pal v. 
v. Emperor (To advocate expulsion 
of Englishmen from India is tanta- 
mount to asking for the subversion 
of Government) . 

1930 Lah. 870 (872), lndra v. 
Emperor (Intention necessary under 
S. 124-A should he gathered from 
expression used hv the accused). 
1930 Lah. 306 (307). Anauda 

K is ho re v. Emperor (Speech in 
which the speaker approves of 
violence as means of achieving Self- 
Government amounts to offence 
under S. 124-A). 

1930 Lah. 18G (187), Arjun Stay It 
v. Emperor (Writer can discuss 
policy of Government attributing base 
motives to Government amounts to 


offence) . , 

1930 Lah. 156 (156). Larhhmnn 

Sinyh v. Emperor (Allegation 
against His Majesty’s Government 
amount to an offence under 
S. 124-A). 

1930 Lah. l'»3 (154), Ar,an Sinyh 
v. Emperor (Publication of a life 
sketch of a person who was a mem- 
ber of society to overthrow the 
Government is an offence under 


S 1 ° 4 • A ) . 

1920 “Lah. 817 (818). Kid or Nath 
Sahyal v. Emperor (Speeches im- 
puting communal motives to the 
Government such us desire of addict- 
ing the people the evil habit ami 
ruining them coupled with whole- 

sale denunciation of Government .s 

1 9*3 o' 0 ”’ a I 363 (36 i). Juananfan 

Nil, on I V. Emperor (Vilification of 
Government oy contrast is sedition). 
1931 Cal. 337 (339. 341) Satyen- 
dra Noth 3/ 1 tsumdar v. Emperor 

(Historical articles suppressing and 
avoiding truth for anything that is 
in favour of Government amounts to 

moral'. 220 (222): =6 Cal. 10S5. 
Votaoranian Jtakahi v. Emperor 

^Government may he brought into 
hatred and contempt by abuse of 

i?29 lI Cnl. 277 (280). Satyaraujan 

Bakxhi v. Emperor (Article attack- 
ing the Police comes within 

fa**/ Lnli. if, (17), Jeonslnyh v. 
Emperor (Intention will be pro- 
Burned from language and conduct 
of the accused who must rebut pre- 

S^cJl’ 278 (279). Anucnl Cham 
Ora Parihat, In re (Newspaper 

r i| r i 0 Oppression aii'I humiliation 

Sr iSd referred to- O ITonc if 

;S"» 8 , tU cS d) 140 (140, 141), /Tamar 
l 33 Emperor (Newspaper article 
attributing ‘reckless . oppress on and 
free exploitation' to Imperialism). 
5922 Bom. 284 (285). Emperor v. 
rjoarat llohani (So long as a man 
tries to inflame feeling he is 
not* guilty but if he incites the people 

r B 82 Cl Ca n .. 1, 74= fl/KV*) Cl. 408. 


In the matter of Anauda Bazar 
Patrika (Allegations of dishonest 
motives) . 

(1925) 1925 Rind 59 (59): 17 Sind L. R. 

341, Emperor v. Nabibuk (Article 
can be both seditious and provoca- 
tive of class enmity) . 

(1933) 1933 Nag. 148 (148): 29 Nag. L. 

R. 244, Bapnji Kotibi v. Local 
Government (Poem making a hero of 
a convict sentenced to death — Ten- 
dency to incite to or encourage com- 
mission of similar offences) . 

Coses under S. 295-A of the Pena! Code. 

(192/) 192/ Lah. 594 (598), Devi Shnram 
S harm a v. Emperor. 

(2) (1900) 2 Bom. L. R. 286 (303). Empress 

v. Luxman Nu rayon Joshi (Author). 

(1886) 9 Mad. 3K7 (389. 390), lioma- 

snami v. Lola undo (Printer or pub- 
lisher) . 

(1900) 2 Bom. L. R. 304 (312, 314), 

Queen-Empress v. Tinayak (Do.). 

(1906) 30 Bom. 421 (425), Emperor v. 

Ilhaskar (Do.) . 

(1897) ‘22 Bom. 152 (158, 163), Empress 
v. liamacluindra (Do.). 

(1897) 22 Bom. 112 (129 to 132), Empress 
v. Bal Ganyadar Tilak (Do.). 

(1908) 35 Cal. 141 (153. 154). Apurba 

Kxshore Bose v. Emperor (Do.). 

(1908) 35 Cal. 945 (952, 953), Emperor 

v. Phone ndra (Do.). 

(1925) 1925 Pat. 99 (106), Nr yes tear 

Prasad v. Kiny-E mperor. (Do.). 

(1909) 2 Ind. Cas. 193 (197): 32 Mad. 

338, Gadicherla v. Kiny-Empcror 
( Do. ) # 

(1910) 8 Ind. Cas. 531 (535): 38 Cal. 

253, Ifanomohan v. Emperor (Do.). 

(1910) 10 Ind. Cas. 954 (955): 38 Cal. 

227, Sure ndra Prasad v. Emperor 
( Do. ) . 

(1918) 44 Ind. (’as. 579 (579): 1918 Pat. 

236, Ganrsh Lai v . Emperor (Pro- 
prietor of press). 

(1914) 1914 Boni. 2 (3), Emperor v. Pan- 
dnrnny Bat Krishna (Do.). 

(1919) 1919 P. (’. 31 (44): 46 Ind. Apn. 

176: 43 Mad. 146, Bcsant v. Advo- 
cate-General (Do.), 

(1910) 7 Iiul. Cas. 937 (938): 35 Bom. 

55, Emperor v. Shankar Shrikrish na 
(Do. ) . 

f 1909 ) 2 Ind. Cas. 193 (197): 32 Mad. 

338, Gadieherla v. Kiny-E mperor 
( Do • ) . 

(1892) 19 Cal. 35 (41), Queen-Empress v. 
Joyendra (Do.). 

(1909) 5 Ind. Cas. 612 (613, 614)- 12 

Bom. L. R. 21: 34 Bom. 378. 

Emperor v. Ganrsh Ii alien nt (Disse- 
minator or distributor of article) 

(1928) 1928 Rang. 276 (277), Chcltam Pil- 
[ ai v - Emperor (Accused causing a 
leaflet to be printed is liable whe- 
ther he is responsible for its publi- 
cation or not) . 

(1933) 1933 Rang. 4 (4), Kndar Sultan v. 

Emperor (Carrying on business 
through manager — Liability of prin- 
cipal) . 

(1905) 1905 Pun. Re. No. 1. Ramnath v. 

Emperor (Liability of registered 
printer of Newspaper for article ap- 
pearing in his absence). 

(1923) 1923 Bom. 255 (258): 47 Bom. 

438, . Pitra v. Emperor (Pamphlet 
containing seditious matter is print- 
ed from a press in the absence and 
without the knowledge of the pro- 
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S. 99-B, 
Notes 
1—3. 


S. 99-C. 

S. 99-D. 


S>S>-I3. Any person having any interest in any newspaper, 

book or other document, in respect of 
Application to High court which an order of forfeiture has been 

to set aside order of for- . , 

feiture. made under section 99-A, may, within two 

months from the date of such order, apply 
to the High Court to set aside such order on the ground that the 
issue of the newspaper, or the book or other document, in respect 
of which the order was made, did not contain any seditious or 
other matter of such a nature as is referred to in sub-section 
(1) of section 99-A. 

1. Scope of the section. — This section corresponds to S. 17 of the Indian 
Press Act, 1910, now repealed. 

2. “Within two months from the date of such order”. — The words 
“within two months from the date of such order'’ cannot be read as meaning 
“within two months from the date on which notice of the order was served.” 
They only mean “two months from the date of the order of forfeiture.” The 
application under this section is not a remedy by way of appeal and therefore 
S. 5 of the Limitation Act cannot be applied to it so as to enable the Court to 
extend the period of two months for sufficient cause. 1 

3. Onus of proof. — There is a conflict of decisions between the High 
Courts of Allahabad and Lahore as to the onus of proof in applications under 
this section. According to the Allahabad High Court, the onus lies on the appli- 
cant in such cases and it is for him to prove that the order of forfeiture is 
wrong. 1 But the Lahore High Court has held that the onus is on the Govern- 
ment to justify the order. 2 


99-C. Every such application shall be heard and deter- 

, „ w mined by a Special Bench of the High 

Hearing by Special Bench. ^ 

Court composed of three Judges. 

£)S>-1D. (1) On receipt of the application, the Special 

Bench shall, if it is not satisfied that 

3 et°ting r as?de !orf1itufe ench the issue of the newspaper, or the book 

or other document, in respect of which 

the application has been made, contained seditious or other 


prietor he is not guilty). 

(1925) 1925 Lah. 569 (569), Ranjit Singh 
Tajwar v. Emperor (Mere fact that 
the title page of the pamphlet bears 
accused’s name does not justify the 
conclusion that he is tho Author). 

(1930) 1930 Lah. 375 (876, 877), Kushal 
Ohand Khurshand v. Emperor (Edi- 
tor is responsible for a seditious arti- 
cle in a newspaper although it was 
not written by him) . 

(1901) 1931 Lah. 182 (183): 12 Lah. 

483, Ohunni Lai v. Emperor (Absent 
proprietor of press not liable) . 


(1931) 1931 Cal. 349 (350), Braja Behari 
Barman v. Emperor (Owner of press, 
liability of). 

Section 99-B — Note 2. 

(1) (1914) 1914 Lah. 8 (8, 9): 16 P. B. 

1914, Abdul Haq v. Crown. 

Note 3. 

(1) (1927) 1927 All. 649 (650): 49 AH. 856, 

Kali Charan v. Emperor. 

(2) (1928) 1928 Lah. 245 (246): 9 Lah. 668, 

La j path Roy v. Emperor . 
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* 


matter of such a nature as is referred to in sub-section (1) of 
section 99-A, set aside the order of forfeiture. 

(2) Where there is a difference of opinion among the 
Judges forming the Special Bench, the decision shall be in 
accordance with the opinion of the majority of those Judges. 

SYNOPSIS. 


Note No. 

POWERS OF SPECIAL BENCH ! 

ONUS OF PROOF IN APPLICATION TO SET ASIDE ORDER OF 

FORFEITURE 2 

PLEA AS TO TRUTH OF STATEMENTS MADE 3 

EFFECT OF DIFFERENCE OF OPINION 4 

ORDER UNDER THIS SECTION— IF EVIDENCE IN PROSECU- 
TION UNDER Ss. 124- A, 153-A OR S. 295-A OF THE PENAL 

CODE • • • • . . . . . . 5 

1. Powers of Special Bench; — When an application is made to the High 
Court under S. 99-B in respect of a document the Special Bench is precluded by 
this section from considering any other point than the question whether, in fact, 
the matters contained in the document were seditious or not. Thus it cannot 
enter into the question whether the requirements of S. 99-A as to the state- 
ment of grounds in the notification, have been complied with . 1 Where a series of 
books are published the whole series must be looked to in order to determine 
whether the passages contained therein are seditious or not . 2 See also cases 
cited in Note 6 to S. 99-A. 


2. Onus of proof in application to set aside order of forfeiture. — In an 
application under S. 99-B, the onus is cast upon the Local Government to begin 
and state the case in support of the Local Government’s orders . 1 A contrary 
view, has been expressed in the undermentioned case 1 ' 0 where it has been held 
that it is for the applicant to convince the Court that the order is wrong. The 
question of onus is, however, of very little or no practical importance after both 
parties have been fully heard. 

If the language is of a nature calculated to produce or to promote feel- 
ings of enmity or hatred, the writer must be presumed to intend that which his 
act was likely to produce . 3 The Court is not concerned with the motive with 
which an article is written. Whatever be the ostensible motives, if the effect of 
the article is seditious the Government cannot be said to be wrong in ordering 

a forfeiture under S. 99-A. 

(Crown must prove possibility of con- 
viction under the relevant section). 
(1-a) (1927) 1927 All. 649 (650): 49 All. 856 

(S. B.), Ealicharan SKarma ▼. 

King-Emperor . 

(2) (1930) 1930 AIL 401 (402): 52 All. 775 

, (P.B.)t Saigal v. Emperor . 

(3) (1927) 1927 All. 649 (652): 49 All. 856, 

Kalicharan Sharma v. King-Emperor . 

(1932) 1932 Lah. 99 (99) : 13 Lah 152 
(8. B.), Ohamupati v. Emperor . 


(1) (1926) 1 S 92 C 5 °AU.® 1»5 


v. ampcTu. , 

.<»> <««> ’ASM* 

(1, (1930, 775 

(1925) 1925/J'' mapirnpawn 

■ (1928, l» s 28 MJ. £4^(248) 


(4) [See (1914) 1914 L.h, 1 (i): 1914 P 0 n. 

Re. No. 27 (8. B.), Ohulam Qadir 
▼ . Emperor . 

(1920) !»20 C»l. 478 (482, 491): 47 Cal. 

190 (B« B#) f In r* Amrita Bazar 


S. 99-D, 
Notes 
1 — 2 . 
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S. 99-D, 
Notes 
3—5. 


S. 99-E, 
Notes 
1 — 2 . 


3. Plea as to truth of statements made. — In an application under 
S. 99-B a plea that the statements contained in the publication are supported by 
authority or are true can neither be pleaded nor proved and are immaterial. 1 

4. Effect of difference of opinion. — Where the High Court is left in 
doubt after hearing the application it should set aside the order, and not as in 
the case of an appeal in a civil suit, confirm the order. 1 The following cases 2 
under S. 19 of the Press Act, 1910 may also be referred to. 

5. Order under the section — If evidence in prosecution under Ss. 124-A, 
153-A, or 295-A of the Penal Code. — In a prosecution for an offence under 
Ss. 124-A or 153-A or 295-A of the Penal Code, a judgment under this section 
refusing to set aside an order of forfeiture is admissible as evidence under S. 11 
or under S. 13 of the Evidence Act, 1872. 1 


S>S>-E. On the hearing of any such application with 

reference to any newspaper, any copy of 

or tendency oVnewIp £p e“ re such newspaper may be given in evidence 

in aid of the proof of the nature or ten- 
dency of the words, signs or visible representations contained 
in such newspaper in respect of which the order of forfeiture 
tv as made. 

SYNOPSIS. 


Note No. 


LEGISLATIVE HISTORY 1 

SCOPE AND APPLICABILITY OP THE SECTION . . . . 2 

'‘IN AID OF THE PROOF OF THE NATURE, OR TENDENCY 


Other Topics. 

Copy given in evidence. See Note 2, Pt. 5. 

Pts. 2 and 3. In aid of proof. See Note* 2, Pt. 6 and 

Does not apply to books. See Note 2, Note 3. 

1. Legislative History. — This section is based upon S. 20 of the Indian 
Press Act, 1910 (Act I of 1910) and the rulings under that section may usefully 
be referred to for interpreting this section. 

The words “in respect of which the order of forfeiture was made” were 
substituted by Act XXXVI of 1926 for the words “which are alleged to be 
seditious matter. ’ ’ 

2. Scope and applicability of the section. — This section provides for 
the admission in evidence of any copy of the newspaper in aid of the proof of 


Patrika. 

(1915) 28 Ind. Cas. 322 (325): 1915 Lah. 

1: 1915 Pun. Re. No. 19, Farooq 
v. Emperor. ] 

Note 3. 

• <1) (1927) 1927 All. 649 (653): 49 All. 856 
, (S. B.), Kalicharan Sharma v. 

King-Emperor. 

(1932) 1932 Lah. 99 (99): 13 Lah. 152 
(S. B.), Chamupati v. Emperor. 


Note 4. 

(1) (1927) 1927 All. 649 (653): 49 All. 856 

(S. B.), Kalicharan Sharma v. 
Emperor. _ 

(2) (1914) 24 Ind. Cas. 581 (584): 1914 Lab- 

4: 1914 Pun. Re. No. 28, Ghulant 
Qadir v. Emperor. 


Note 5. 

(1) (1927) 1927 All. 654 (656), Kaltcharan 

Sharma v. Emperor. 
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the nature or tendency of the words, etc., in respect of which the order of forfei- 
ture has been made. 1 8. 14 of the Evidence Act would not make such copies 
relevant, unless the existence of a state of mind, or body or bodily feeling is in 
issue or relevant. In t his respect therefore this section is wider than 8. 14 of 
the Evidence Act.- But it does not exclude any other evidence that may be 
otherwise admissible. 3 


The section applies only where, if the article stood alone, there may be 
doubt or ambiguity as to the character, nature or tendency of t lie words used 
and not when the meaning of the article is apparent on its face. 4 Nor does it 
apply to publication other than newspapers. 5 

The words “in aid of the proof of the nature, etc.,” cannot be construed 
to mean that no such evidence in disproof of the nature or tendency of the 
words complained of can be let in. The section may be utilised both by the 
person affected by the order of forfeiture, precisely in the same manner as by 
the Crown. 6 

3. “In aid of the proof of the nature, or tendency of”. — A copy of the 
newspaper other than the one forfeited is admissible in evidence under this 
section only “in aid of the proof of the nature or tendency of the words, etc.,” 
and for no other purpose 1 such as the policy of the paper 2 the truth of the 
statements made 3 or the loyalty of the writer. 4 Further it must be such that a 
perusal of the same throws appreciable light on the nature or tendency of the 
aritele forfeited. 5 The word “tendency” is not to be confused with the word 
“intention”. Intention and tendency are entirely different things. Intention 
has reference to the state of the mind of tfhe actor. Tendency on the other band 
has reference to the possible result of the act. The use of the word tendency 
does not show that intention is an essential element, in the determination of the 
true character of t lie words. 6 See also Note 2 ante. 


Every High Court shall, as soon as conveniently 

may be, frame rules to regulate the proce- 

Procedure in High Court, fc lTe j n case 0 f suc ]2 applications, the 

-amount of the costs thereof and the execution of orders passed 


(1) (1920) 

(2) (1920) 

(3) (1920) 

(4) (1920) 

(1927) 

(1921) 
*(5) (1920) 

♦(6) (1920) 

(1917) 


47 Cal 190 
H ) In re The Amrita Bazar 
in f td (/Vr Woodroff©# J.)« 

CaK 478 (492): 47 Cal 190 
} ). In re Arnrita Bazar Patnka 

Mookerjce, J- ) • p , 1Q0 

Cal 478 (493): 47 Cal. 190 
H ) In re The Arnrita Bazar 
i-a (Per Mookcrjee, J.). 

Cal 478 (485): 47 Ca • 190 

i * !n re Arnrita Bazar Patnka 

< 6.72 j : 49 All. 956 
), Kalicharan Sarvia v. R\ng- 


3ind 199 (200), Emperor v. 

(493) : 47 Cal. 190 
) In re Ainrifa Bazar Pat - 
Ad (Per Mookerjce, J . ) • 

'al 478 (485, 493): 47 Cal. 

B.). I” ro Amrita Bazar 

L Jour. 157 (235) : 1918 
1210* 39 Mad. 1085, Annie 
v. Government of Madras. 



( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 


Note 3. 

(1920) 1920 Cal. 478 (485, 497): 47 Cal. 

190 (S. B.), In re Amrita Bazar 
Patrika. 

(1915) 10 Cri. L. Jour. 555 (556): 1915 
Lah. 383: 1915 Pun. Re. No. 15, 
Amur Sinyh v. Emperor. 

(1915) 16 Cri. L. Jour. 274 (278): 1915 
Lah. 1: 1915 Pun. Re. No. 19, 

Faronq v. Emperor. 

(1920) 1920 Cal. 478 (485): 47 Cal. 190 
(S. B.), In re Amrita Bazar Pat- 
rika, Ltd. 

(1927) 1927 All. 649 (652): 49 All. 856 
(S. B.), Kalicharan Sarma v. Em- 
peror. 

(1914) 1914 Lah. 1 (4): 1914 Pun. Re. 

No. 27 (S. B.), QhiUam Quudir 
v. Emperor. 

(1917) 18 Cri. L. Jour. 157 (224, 235): 

1918 Mad. 1210: 39 Mad. 1085, 

Annie Bcsant v. Government of 
Madras. 

(1920) 1920 Cal. 478 (490): 47 Cal. 190 
(S. B.) f In re Amrita Bazar Pat- 
rika ( Per Mookerjee, J.). 


S. 99-E, 
Notes 
2—3. 


S. 99-F. 
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J URISDICTION. 


S. 99-F, 
Notes 
1 — 2 . 


S. 99-G, 
Note 1. 


S. 100. 


thereon, and until such rules are framed, the practice of such 
Courts in proceedings other than suits and appeals shall apply > 
so far as may be practicable, to such applications. 

SYNOPSIS. 


Note No. 

PROCEDURE APPLICABLE TO PROCEEDINGS UNDER THIS 

SECTION .. .. .. _ ! 

“THE AMOUNT OF COSTS” .. .. . ’ ’* 2 

1. Procedure applicable to proceedings under this section. — Where no 
rules are framed under this section, the procedure in the case of applications 
under S. 99-B is the practice followed in proceedings o fiver than suits and 
appeals. The exclusion of the practice in “suits'" and the provision for an 
order for the payment of costs suggest that regard is intended to be had to the 
practice in miscellaneous civil proceedings. 1 

2. “The amount of costs”. — The costs of one successful party, so far as 
they may be found to have been reasonably incurred should be paid by the 
other side to whose action the incurring of costs was due. 1 


99 G. No order passed or action taken under section 

99-A shall be called in question in any 
Court otherwise than in accordance with 
the provisions of section 99-B. 


Jurisdiction Barred. 


1. Finality of order or action taken under S. 99-A. — This section 
corresponds to Sec. 22 of the Indian Press Act 1910. The following cases 1 may 
be referred to as bearing upon that section. 


C . — Discovery of Persons wrongfully confined. 

1 OO.* If any Presidency Magistrate, Magistrate of the 

first class or Sub-divisional Magistrate has 
fufiy a confi f ned PersoIls wrong reason to believe that any person is con- 
fined under such circumstances that the 


* (CODE OF 1882— S. 100.) 

C. — Discovery of persons wrongfully confined. 

100. If any Presidency Magistrate, Magistrate of the first class, or Sub-divisionar 

Magistrate, has reason to believe that any person is con- 
Search for persons wrong- fined under such circumstances that the confinement amounts 


fully confined. to an offence, 

person to whom 


Section 99-F — Note 1. 

(1) (1930) 1930 All. 401 (406): 52 AU. 775 

(F. B.), Saiga l v. Emperor. 

• • . Note 2. 

(1) (1930) 1930 All. 401 (406): 52 AU. 775 

(F. B.), Saigal v. Emperor (Costs 
incurred by Government in translat- 
ing articles held seditious) . 

Section 99-G — Note 1. 

(1) (1919) 1919 P. C. 31 (36): 43 Mad. 146: 

46 Ind. App. 176 (P.C.), Annie 
Besant v. Advocate-General (No cer- 
tiorari can be issued in respect of 


e may issue a search-warrant, and the- 
such warrant is directed may search for 


Order of Magistrate under S. 3. 
On Appeal from 39 Mad. 1164 and' 
39 Mad. 1085). 

(1918) 1918 Mad. 1266 (1268): 39 Mad. 

1164, Besant v. Emperor. 

(1918) 1918 Mad. 1210 (1231, 1248): 39 
Mad. 1085, Besant v. Government 
of Madras. 

(1918) 1918 Lah. 219 (220): 1918 Pun. 

Re. No. 20, Guitar Muhammad v. 
Emperor (Jurisdiction of Courts- 
barred as regards all proceedings 
except declarations of forfeiture 
under Ss. 4, 6, 9, 11 or 12). 



Search for persons wrongfully confined. 


confinement amounts to an offence, he may issue a search- 
warrant, and the person to whom such warrant is directed may 
search for the person so confined ; and such search shall be made 
in accordance therewith ; and the person, if found, shall be 
immediately taken before a Magistrate, who shall make such 
order as in the circumstances of the case seems proper. 


S. 100, 
Notes 
1 — 2 . 


SYNOPSfS. 


SCOPE AND APPLICABILITY OF THE SECTION 
WHO MAY ISSUE WARRANT UNDER THIS SECTION 

“REASON TO BELIEVE” 

CONFINEMENT SHOULD AMOUNT TO AN OFFENCE 

FORM OF WARRANT 

PLACE OF SEARCH 

WHO MAY MAKE THE SEARCH 

RESISTANCE TO ILLEGAL SEARCH .. 

SUCH ORDER AS SEEMS PROPER 


Note No. 

1 

2 

3 

4 

5 

e* 

7 

8 
9 


Other Topics. 

Arrest of ward. See Note 2. Note 1. 

Duty of Magistrate. See Note 3, Pts. 1 & May issue — notice. See Note 3, Pt. 2-a. 

2. Persons found taken before Magistrate. 

Habeas corpus — section not wide as. See See Note 9, Pts. 1 Sc 2. 

1. Scope and applicability of the section. — The provision for the search 
for persons wrongfully confined was first introduced by S. 100 of the Code of 
1882 and has been re-enacted in this section. The section is limited to persons 
wrongfully confined and is not as wide as the powers of the High Courts under 
S. 491 infra, to issue directions in the nature of Habeas Corpus. 1 As to the 
power to compel restoration of women and female children abducted or unlaw- 
fully detained, See S. 552 infra. 

2. VHio may issue warrant under this section. — The only Magistrates 
that can act under the section are 

(1) Presidency Magistrates, 

(2) Magistrates of the First Class, and 

(3) Sub-Divisional Magistrates. 


the person so confined; and such search shall be made in accordance therewith, and the 
person if found, shall be immediately taken before a Magistrate, who shall make such 
order as in the circumstances of the case seems proper. 


(CODES OF 1872 and 1861— Nil.) 


Section 100— Not® 1- 
(1) (1896) Bat. Un. Be. Las. 

Cr. P. C.— 48 


839 (839), 


Empress v. MuJctabai 
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Search for persons wrongfully confined. 


S. 100, 
Notes 
2—9. 


A District Court ordering the arrest of a ward under S. 25 of the 
Guardians and Wards Act, 1890, is by virtue of Sub-S. 2 of that section a 
Magistrate of the First Class within the meaning of this section. 

3. “Reason to believe”. — A Magistrate cannot issue a warrant under 
this section unless lie has reason to believe that a person is wrongfully confined. 1 
But he is not bound to hold a regular enquiry before issuing the warrant. He 
may act merely on an application of the complainant 2 though it would be wise 
to hold some enquiry or to give notice to the opposite party 2 " 8 and not merely 
rely on the allegation of an interested person of whom he knows nothing. 3 

4. Confinement should amount to an offence. — It is not in every case 
of confinement, that a Magistrate can issue a warrant. He can do so only in 
those cases where the confinement amounts to an offence. See Ss. 339, 340 and 
368 of the Penal Code. So where a boy was taken away by the natural father 
from the house of the alleged adoptive father, on the ground that there was no 
adoption and the latter applied under this section for recovery of the boy, it 
was held that it was doubtful whether any offence had been committed and 
consequently this section was held not to apply. 1 

5. Form of warrant. — There is no form prescribed for a warrant under 
the section, and there is nothing illegal in the Magistrate using a form pres- 
cribed under S. 96 1 or S. 98 2 with the necessary alterations suited to this section. 

See also Note 27 to S. 96 ante. 

6. Place of search. — It is not illegal for a Magistrate to issue a warrant 
under this section without confining it to any particular place. But where a 
particular place is specified in the warrant, the officer to whom the warrant is 
directed, has no power to search outside that place and take the person into 
custody ; nor has he power to endorse it to another officer, authorising him to 
execute the same, outside the place specified in the warrant. 1 

7. Who may miake the search. — See Notes 23 and 24 to S. 96 ante. 

8. Resistance to illegal search. — See Note 27 to S. 96 ante. 

9. Such order as seems proper. — When a person wrongfully confined is 
brought under a warrant, before the Magistrate, he is bound to hear the parties 
concerned, and should after such enquiry, as may be necessary, pass such orders 
as may seem right. 1 Where the person for whom a search warrant is issued 


Note 3. 

(1) (1916) 17 Cri. L. Jour. 491 (495): 1916 

Lah. 281: 1916 P. R. 34, Abdul 
Aziz v. Emperor. 

[See also (1896) Rat. Un. Re. Cr. Cas. 

839 (839), Empress v. Muktabai (A 
Magistrate is not bound to issue war- 
rant if he has no reason to believe).] 

(2) (1928) 1928 Pat. 550 (550), Chepa Mahton 

v. Emperor. 

(2-a) (1897-98) 2 Cal. W. N. (N) cccxxxiii 

(cecxxxiv), In the matter of Shri - 
balini Dassec. 

(3) (1916) 17 Cri. L. Jour. 491 (495): 1916 

Lah. 281: 1916 P. R. 34, Abdul 
Aziz v. Emperor. 

Note 4. 

(1) (1920) 1920 Cal. 562 (563), Chagan Raj v. 


Hera Lai Doosaj. 

Note 5. 

(1) (1918) 1918 Cal. 74 (75): 44 Cal. 905, 

Superintendent and Remembrancer of 
Legal Affairs, Bengal v. Moozam 
Molla (Dissenting from 6 Cri. L. 
Jour. 38). 

(2) (1912) 13 Cri. L. Jour. 186 (187): 39 

Cal. 403, Gurameah v. Emperor. 

Note 6. 

(1) (1928) 1928 Pat. 550 (551), Chepa Mahton 

y. Emperor. 

Note 9. 

(1) (1910) 11 Cri. L. Jour. 450 (451) (Lah.), 

Sher Shah v. Musammat Sakirui. 
(1898) 2 Cal. W. N. 333 (N) (334), In 
re Shribalani Porn (Notice to be 
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voluntarily appears before the Magistrate and is not brought under a warrant, 
tlie Magistrate should decline to take further action under this section . 2 

— General provisions relating to Searches . 

1 O 1 *. The provisions of sections 43, 75, 77, 79, 82, 83 and 

84 shall, so far as may be, apply to all 
search-warrants issued under section 96, 
section 98, section 99-A or section 100. 

*The words “Section 99- A** in this section have been added by Act XIV of 1922. 

* (CODE OF 1882— S. 101.) 

D. — General Provisions relating to Searches. 

101. The provisions of sections 43, 75, 77, 79, 82, 
Direction, etc., of search- 83, and 84, shall, so far as may be, apply to all search- 
warrants. warrants issued under section 96, section 98, or section 100. 


Direction etc., of search- 
-warrants. 


(CODE OF 1872— Ss. 370, 371, -372, 373, para 1, 375 and 376.) 

A search-warrant shall ordinarily be directed to a Policc-Oflicor, but 

the Magistrate issuing the warrant may, after recording 
his reasons, if immediate search is necessary and no Police- 
Officer be immediately available, direct it to any other 
person . 

371. A search-warrant directed or endorsed to a 
Police Officer may, if he is not able to proceed in person, be 
executed by any other Police-Officer. 

In such case the name of such Police-Officer shall be 
endorsed upon the warrant by the officer to whom it is 
directed or endorsed. 

372. When it is necessary for a search-warrant to 
be executed out of the district in which it was issued, any 
Magistrate within whose local jurisdiction the warrant is 
to be executed shall endorse his name thereon. 


370. 


Direction, of search-war 
rant. 

Warrant to Police officer 
may be executed by his 
Subordinate. 

Endorsement. 


Execution of search-war- 
rant out of district in 
which issued. 

Such endorsement shall be sufficient authority for the Police-Officer charged with 
the execution of the warrant to execute the same within the said jurisdiction. 

Or the search-warrant may be directed to the Magistrate within whose local juris- 
diction the search is to be made; and he shall thereupon endorse his name on such warrant, 
and enforce its execution in the same manner as if it had been issued by himself. 

373 Whenever there is reason to believe that the delay occasioned by obtaining 

4 1. 4- a A f a 1 . * % t • a • » . m 


the endorsement of the Magistrate in whose district the 
warrant is to be executed will prevent the discovery of the 
thing for which search is to be made, the Police-Officer 
charged with the execution of the warrant may execute the 
same, in any place beyond the district in which it was 
issued, without the endorsement of the Magistrate in whose local jurisdiction that place 

is situate. 


Search-warrants may, 
in emergency, be execute 

without endorsement. 


Magistrate may issue 
search-warrant to be exe- 
cuted in jurisdiction of 
another Magistrate. 


375. Whenever it appears necessary, a Magistrate 
may, by his warrant, order search to be made in a place out 
of his jurisdiction, and may direct that the warrant be exe- 
cuted either after or without obtaining the endorsement of 
the Magistrate within whose jurisdiction the search is« 
to be made. 


• tn the parties concerned). 

<2) (1009) foCri'V Jo«V 210 (220): 2 Sind 


L. R. 22, Imperator v. Pint. 


S. 100, 
Note 9. 

S. 101. 
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S. 101. 


SYNOPSIS. 

SCOPE AND APPLICABILITY 


Note No. 

1 


Other Topics. 

Search warrant issued under Gambling 1, F.N. 2. 

Act, 1867, endorsement on. See Note 


When a Magistrate issues a warrant under this section, he shall inform the Magis- 
trate within whose local jurisdiction the house or place to be searched is situate, or of the 
house or place be situate within a Presidency town, he shall inform the Commissioner of 
Police, of the issue of such warrant. 


Magistrate may send 
search-warrant by post to 
Magistrate of another Dis- 
trict or Division of Dis- 
trict . 


376. A Magistrate issuing a search-warrant to . be 
executed in any house or place out of the jurisdiction of 
the Magistrate of the District, or out of his own Division, 
may direct the warrant to any Magistrate within whose 
local jurisdiction such house or place is situate, and may 
send the same by post. 


On receipt of such warrant by the Magistrate to 
Endorsement and exe- whom it is directed, he shall endorse his name thereon, and 
cution by such Magistrate, enforce its execution in the same manner as if it had been 

originally issued by himself. 


Direction of warrant to If the warrant is to be executed within a Presidency 

be executed in Presidency town, it shall be addressed to the Commissioner of Police 
town. or to a Police Magistrate. » 

In such case, any property found on search made may be dealt with as provided in 
sections three .hundred and seventy-three and three hundred and seventy-four. 


(CODE OF 1861— Ss. 115, 116, 117, 118, 120 and 121.) 

115. A search-warrant shall ordinarily be directed to Police-Officer, but the 

Magistrate issuing the search-warrant may, if immediate 
How to be directed. search is necessary, and no Police-Officer be immediately 

available, direct the warrant to any other person. 

116. A search-warrant directed to an Officer in charge of a Police Station may r 

if such Officer is not able to proceed in person, be executed 
A warrant to a Police- by any Officer subordinate to such Officer. In such case the 
Officer may be executed by name of such subordinate Officer shall be endorsed upon the 
another. warrant by the Officer to whom the warrant is directed. 

117. When it shall be necessary for a search-warrant to be executed out of the 

jurisdiction of the Magistrate issuing the warrant, the 
How to be executed out Magistrate within whose jurisdiction the warrant is to be 
of jurisdiction of the executed shall endorse his name on the warrant, which shall 
Magistrate. be sufficient authority for the Police-Officer charged with 

the execution of such warrant to execute the same within the 
said jurisdiction or the search-warrant may be directed to the Magistrate within whose 
jurisdiction the search is to be made, and such Magistrate shall thereupon endorse his 
name on such warrant and enforce its execution in the same manner as if the warrant had 
been issued by himself. 

118. In any case in which there is reason to believe that the delay occasioned by 

obtaining the endorsement of the Magistrate in whose 
Search-warrants may in District the warrant is to be executed, will prevent the dW- 
cases of emergency be exe- covery of the thing for which search is to be made, the 
ented without endorsement. Police-Officer charged with the execution of the search- 

warrant may execute the same in any place beyond the- 
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1. Scope and applicability. — This section makes applicable, so far as 
may be, to search warrants under Ss. 96, 98, 99-A and 100, the provisions relat- 
ing to the form, direction and execution of warrants of arrest contained in 
Ss. 43, 75, 77, 79, 82, 83 and 84 ante. 


The chapters dealing with arrest and search respectively in the Codes of 
1861 and 1872 repeated the procedure to be adopted in the same terms in the 
case of warrant for arrest and for search 1 . In order to obviate such repetition 
of language, S. 101 of the Code of 1882 corresponding to this section was intro- 
duced. 


As to the applicability of this section and consequently of the provisions 
of the sections mentioned therein, to searches under local or special laws, see 
generally S. 5 ante and Note 14 to S. 96. See also the following cases. 2 

jurisdiction of the Magistrate by whom it was issued without the endorsement of the 
Magistrate in whose jurisdiction that place is situate. 


120. In any case in which it may appear necessary, a Magistrate may, by tho 

warrant, order search to be made in a place out of the juris- 
diction, and may direct that the warrant be executed either 
after or without obtaining the endorsement of the Magis- 
trate within whose jurisdiction the search is to bo made. 
When a Magistrate issues a warrant under this section, ho 
shall inform the Magistrate within whose jurisdiction the 
house or place to be searched is situate, or if the house or 

place be situate within the local limits of any Supreme Court of Judicature, he shall inform 
the Chief Commissioner of Police of the issue of such warrant. 

121. It shall be competent to a Magistrate issuing a warrant for the search of 

ontr linnaO Al* nlil nnf a £ f 1\ a . _ r* < i _ ■» # • • . 


Magistrate may, when 
necessary, issue search- 
warrant to be executed in 
the jurisdiction of another 
Magistrate. 


any house or place out of the jurisdiction of the Magistrate 
of the District, to direct the warrant to the Magistrate of 
the District in which such house or place is situate, and to 
transmit the same by post. On receipt of tho warrant by 
the Magistrate to whom it is directed, lie shall endorse his 
name on the warrant and enforce it3 execution in the same 
manner as if the warrant had been originally issued by 
himself. If the warrant is to be executed within the local 
limits of any Supreme Court of Judicature, it shall be 
addressed to the Chief Commissioner of Police or to a Police Magistrate. In such case 
any property found on search made, may be dealt with as provided in Ss. 118 and 119 of 

this Act. 


Magistrate may ~ send 
search-warrant by post to 
the Magistrate of another 

District . 

Procedure to be observ- 
ed by such Magistrate. 


Section 1 Olj-Note 1. ^ g(J ^ 

Compare Ss. 77 •»* m and 118 and 120 

of tho Code of 1861. 

_ A i 165 168 and 170 with 

Ss. 161 gs and 37 J 371 .376 and 373 and 375 

°t the A^m ° AcY which provides lor 
Cases under of the procedure of Ih e 

(1908) . ( 

(1980) Maunff & San 1 fyfnvV Emperlr. ' 
_ the Excise Act which enacts its 

Pu» ar V No. 22. 59 


(60), Vir Sinnh and others v. Queen- 
Empress (Public Gambling Act III 
of 1867 — This section will not apply). 

(1920) 1920 L. B. 49 (49), Po Thwai and 
others v. Empress (Burmah Gamb- 
ling Act — This section will not apply). 

(1915) 16 Cri. L. Jour. 238 (239) : 1914 
Sind 158: 8 Sind L. R. 213 
Emperor v. Aslam Gut Mahomed 
(Bombay Gambling Act — This section 
will not apply) . 

(1908) 7 Cri. L. Jour. 19 (20, 21): 30 
All. 60, Emperor v. Kashinath and 
another (Section applies). 

(1920) 1920 AH. 150 (151): 42 AD. 885, 
Mahadeo v. Emperor (Do.). 

(1910) 11 Cri. L. Jour. 570 (570, 571) • 
1910 Pun. Re. No. 23, Girdhari LaX 
and others v. Emperor (Do.). 

(1929) 1929 All. 68, Emperor r. Abdul 
Ghafter (Arms Act). 


S. 101, 
Note 1. 
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S. 102. 


102 


Persons in charge of 
closed place to allow search. 


(1) Whenever any place liable to search or ins- 
pection under this Chapter is closed, any 
person residing in, or being in charge of 
such place shall, on demand of the officer 
or other person executing the warrant, and on production of the 
warrant, allow him free ingress thereto, and afford all reason- 
able facilities for a search therein. 


(2) If ingress into such place cannot be so obtained, the 
officer or other person executing the warrant may proceed in 
manner provided by section 48. 

(3) Where any person in or about such place is reason- 
ably suspected of concealing about his person any article for 
which search should be made, such person may be searched. If 

such person is a woman, the directions of section 52 shall be 
observed. 


*(CODE OF 1882 — S. 102.) 

102. Whenever any place liable to search, or inspection under this chapter is 

closed, any person residing in, or being in charge of, such 
Persons in charge of place shall, on demand of the officer or other person execu- 
closcd place to allow ting the warrant and on production of the warrant, allow 

search. him free ingress thereto, and afford all reasonable facili- 

ties for a search therein. 

If ingress into such place cannot be so obtained, the officer or other person executing 
the warrant may proceed in manner provided by section 48. 


• (CODE OF 1872,— Ss. 382, 383 and 384.) 

382. Whenever any house or place liable to searcli of inspection under this chapter 

is closed, any person residing in, or being in charge of, 
Persons in charge of such house or place shall, on demand of the officer or other 
closed house to allow person executing the warrant, allow such officer or other 
search. person free ingress thereto, and afford all reasonable faci- 

lities for a search therein. 

383. A Police-Officer or other person, auliorized by a warrant to search any house 

or place, may break open any outer or inner door or window 
Place to be searched of such house or place, in order to execute the warrant, if, 
may be broken open. after notification of his authority and purpose and demand 

of admittance duly made, he cannot otherwise obtain admit- 
tance. 

384. If the place ordered to be searched is an apartment in the actual occupancy 

of a woman who, according to the customs of the country, 
Breaking of Zanana. does not appear in public, the officer or other person 

charged with the execution of the warrant shall give notice 
to such woman in such apartment, not being a woman against whom a warrant of arrest 
has been issued, that she is at liberty to withdraw. 

After giving such notice and allowing a reasonable time for such woman to with- 
draw, and affording her every reasonable facility for withdrawing, such officer or person 
may enter such apartment for the purpose of completing the search, using at the same 
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SYNOPSIS. 

LEGISLATIVE CHANGES 

SCOPE OP THE SECTION . . . . ] 

“MAY PROCEED IN MANNER PROVIDED BY S 48” 
ANY PERSON MAY BE SEARCHED— SUB-S 3 


Note No 
1 
2 
3 


4 

1. Legislative Changes — 

Change made in the Ctnk of 1898. — Sub-S. 3 is new. 

2. Scope of the section. — The provisions of this section has been made 
applicable, so far as may be, to searches under S. 165 infra. 1 

As to the applicability of this section to special or local Acts, sec Note 14 
to S. 96 ante and the following Cases. 2 

time every precaution consistent with these provisions for preventing the clandestine 
removal of property. 

(CODE OF 1861 — Ss. 122, 123 and 124.) 

122. If the house or place to be searched is closed, it shall be the duty of any 

person residing in or in charge of such house or place, on 
Persons in charge of demand of the Officer or other person executing the war- 
dwelling house, See., to rant, to allow such officer or other person free ingress thore- 

allow the search. t°> an< l *° afford all reasonable facilities for a search 

therein. 

123. A Police-Officer, or other person authorized by a warrant to search any house 

or place, may break open any outer or inner door or 
window of the house or place, in order to execute such 
warrant, if, after notification of his authority and purpose, 
and demand of admittance duly made, he cannot otherwise 

obtain admittance. 

124. If the place ordered to be searched is a zenanah or apartment in the actual 

occupancy of a woman who, according to the customs of 
Breaking of zenanah or the country, does not appear in public, the officer or other 
female apartment.. person charged with the execution of the warrant shall 

give notice to such woman in such zenanah or apartment, 
not being a woman against whom a warrant of arrest has been issued, that she is at 
liberty to withdraw, and, after giving such notice and allowing a reasonable time for the 
woman to withdraw, and affording her every reasonable facility for withdrawing, such 
officer or other person may enter such zenanah or apartment for the purpose of complet- 
ing the search, using at the same time every precaution consistent with these provisions 
for preventing the clandestine removal of property. 

(1) “ - 
U.; King-Emperor. 

(2) tcri. L. .Tour. 87 (88): 4 L B 

(1908) 7 121f iff Bank v. Emperor (Not 

applicable) • 

? SgS fSftwf*B27 (527. 528): 54 Cal. 

(1927) 601. Ilarbhajjan Sac v. King-Em- 
peror (Not applicable). 

ES& (989). a.™ If- 


Place to be searched may 
be broken open. 


VJxAiix io90 Ail 057 (939). Kure Alai am 
(1920) T 92 A ^ Emperor (Not applicable). 

< 1934) 1934 * Oudh 90 (91). Mahadeo Prasad 
(1934) y Emperor ( Search-warrant 

under Public Gambling Act). 


Bumxali Gambling Art. 

(1906) 4 Cri. L. Jour. 390 (392) (Rang.), 
~ ^ Tuok v. Emperor (Applicable). 
(1908) 7 Cri . L. Jour. 411 (411): 4 L. 

B. R. 134, Ana Dew a Sing v. Em- 
peror (Applicable) . 

(1908) 7 Cri. L. Jour. 479 (480): 4 L. 

B. R. 213, Emperor v. Kwe JTaw 
and others (Applicable). 

(1920) 1920 L. B. 49 (49), Po Thwai and 
others v. Emperor (Applicable). 
(1927) 1927 Ran*?. 241 (241): 5 Ran*. 

291, King-Emperor v. Wun Na and 
others (Applicable) . 

Opium Act. 

(1908) 7 Cri. L. Jour. 87 (88): 4 L. B. 

R. 121, Mi Uauli v. Emperor (Ap- 
plicable) . 


S. 102, 
Notes 
1 - 2 . 
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S. 102, 
Notes 

3—4. 


S. 103. 


3. “May proceed in manner provided by S. 48“. — If ingress into a 
place liable to search or inspection cannot be obtained as mentioned in sub-S. 1, 
the person executing the warrant may proceed in manner provided by S. 48 
ante, i.e., by breaking open any out,cr or inner door or window of such house or 
place. It. has been held in the undermentioned case 1 that neither this section 
nor S. 48 justifies t he search officer to scale the outer wall and effect a burglari- 
ous entry into the house. It is submitted that the view cannot, be accepted as a 
sound one. If instead of breaking open a door an outer wall can be scaled and 
the object effected, there is really less harm done and it cannot be the object of 
the legislature to see that doors are broken notwithstanding that such a course 
is unnecessary. 2 

4. Any person may be searched — sub-S. 3. — Sub-S. 3 which is new makes 
a search-warrant more effective by permitting the search of a person in or 
about the place upon whom reasonable suspicion rests, of his having concealed 
about his person any articles sought for. Where such a search is made, a list 
of articles so found and taken possession of should be prepared and a copy of 
the list delivered to the person so searched at his request. 

See S. 103, sub-S. 4. 


1 03 *. (1) Before making a search under this Chapter, 

the officer or other person about to make it 

senceo^wttnesTe^ 6 in pre shall call upon two or more respectable 

inhabitants of the locality in which the 
place to be searched is situate to attend and witness the search 
and may issue an order in writing to them or any of them so to 
do. 

(2) The search shall be made in their presence, and a list 
of all things seized in the course of such search and of the 
places in which they are respectively found shall be prepared 
by such officer or other person and signed by such witnesses; 
but no person witnessing a search under this section shall be 
required to attend the Court as a witness of the search unless 
specially summoned by it. 

*(CODE OF 1882— S. 103.) 

103. Before making a search under this chapter, the officer or other person about 

Search to be made in to make shall call upon two or more respectable inhabi- 

presence of witnesses. *“*■ of t the ^^lity in which the place to be searched is 

* situate to attend and witness the search. 

The search shall be made in their presence, and a list of all things seized in the course 
of such search and of the places in which they are respectively found shall be prepared by 
such officer or other person and signed by such witnesses, but no person witnessing a 
search under this section shall be required to attend the Court as a witness of the search 
unless specially summoned by it. 


Note 3. 

(1) (1915) 16 Cri. L. Jour. 495 (496): 1915 

All. 208: 37 All. 353. Mukhtar 

Ahmad and another v. Emperor. 

(2) [See (1933) 1933 All, <438 (439), Mahmud 


(1 


Alt Khan v. Emperor (Which was a 
case where an entry was effected by 
scaling a wall and obstruction thereto 
was held to be an offence) . ] 
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(3) The occupant of the place searched, or some person 

in his behalf, shall, in every instance, be 

Occupant of place search- j i. ’ u -» i n . 

«d may attend. permitted to attend during the search, 

and a copy of the list prepared under this 
section, signed by the said witnesses, shall be delivered to such 
occupant or person at his request. 

(4) When any person is searched under section 102, sub- 
section (3), a list of all things taken possession of shall be pre- 
pared, and a copy thereof shall be delivered to such person at 
his request. 

(5) Any person , who , without reasonable cause , refuses 
or neglects to attend and witness a search under this section, 
when called upon to do so by an order in writing delivered or 
tendered to him, shall be deemed to have committed an offence 
under section 187 of the Indian Penal Code. 


The occupant of the place searched, or some person in his behalf, shall, in every 

instance, be permitted to attend during the search, and a 
Occupant of place copy of the list prepared under this section, signed by 
searched may attend. the said witnesses, shall be delivered to such occupant or 

person at his request. 


(CODE OF 1872 — S. 385.) 

385. Before conducting a search under this chapter, 
the officer conducting it shall call upon two or more 
Search to be made in respectable inhabitants of the place in which the house or 
presence of witnesses. place to be searched is situate, to attend and witness 

the search . 

The search shall be made in their presence, but they shall not be required to attend 
the Court of the Magistrate as witnesses, unless specially summoned by him. 

The occupant of the house or place searched, or some 
Occupant of place j, er80n i n his behalf, shall, in every instance, be permitted 
searched may attend. a ttend during the search. 



(CODE OF 1861— S. 125.) 


125. The search of any house or place under this 
Chapter shall be made in the presence of two or more 
respectable inhabitants of the place in which the house or 
place searched is situate, but such persons shall not be 
required to atiend the Court of the Magistrate as witnesses 

unless specially summoned by such Magistrate. 

The occupant of the house or place or some person 
Occupant of place sear- behalf ghall, in every instance, be permitted to attend 

ched may attend. during the search. 

Cr. P. C.— 49 * •• 1 » 


Search of house, etc., to 
be made, in the presence of 
witnesses. 


S. 103. 


S. 103, 

Notes 

1 — 2 . 


386 


Directions, etc., of search warrants. 

SYNOPSIS. 


Note No_ 


I. LEGISLATIVE HISTORY" * . . . . . . 1 

n. SCOPE AND OBJECT OF THE SECTION . . . . 2 

III. PLACE OF SEARCH . . . . . . . . 3 

IV. SEARCH WITNESSES . . . . . . . . 4 

(1) Who can call search witnesses . . .. 5- 

(2) Respectable inhabitants .. .. .. .6 

(3) Of the locality . . . . . . 7 

(4) Search shall be made in their presence . . 8 

(5) Shall not be required unless summoned . . 9 

(6) Duty of prosecution to call search witnesses . . 10* 

(7) Refusal or neglect to attend and witness search. . 11 

V. LIST OF THINGS SEIZED . . . . . . 12 

(1) Signed by the witnesses .. .. .. 13 

VI. OCCUPANT OF THE PLACE SEARCHED .. .. 14 

(1) Right of occupant to be present .. .. 15 

VII. APPLICABILITY OF THE SECTION TO SEARCHES 

UNDER OTHER ACTS . . . . . . . . IS 

VIII. IRREGULARITIES IN SEARCH . . . . . . IT 


Other Topics. 


Extrinsic evidence other than the search 
list may be given. See Note 12, Pts. 
2 & 3. 

Failure to call inhabitants of the locality. 
See Note 7, Pts. 6 to 8. 


Proper witnesses. See Note 6. 

Refusal to sign search-list. See Note 11. 
Search list, additions to, do not invalidate- 
See Note 17, Pt. 3-a. 


1. Legislative history. — 

Changes nmde in the Code of 1882 — 

(1) In para. 2 the words “and a list of all things seized in the course 

of such search and of t he places in which they are respectively 
found shall be prepared by such officer or other person and 
signed by such witnesses” were newly added. 

(2) In para. 3 the words “and a copy of the list prepared under 

this section signed by the said witnesses shall be delivered to* 
such occupant at his request” were newly added. 

Changes made in the Code of 1898 — 


Sub-Section 4 is new. 

Changes made in 1923 — 

( 1 ) The words ‘ ‘ and may issue an order in writing to them or any 

of them so to do” were added at the end of Sub-S. 1. 

(2) Sub-seciion 5 was newly added. 

2. Scope and object of the section. — The object of the section is — 

(1) to prevent possible chicanery and unfair dealings on the part 
of the officers entrusted with sear ch warrants. 1 

Ah Tuck ▼. Emperor. 

(1914) 1914 Low. Bur. 128 (184): 8 L. 


Section 103 — Note 2. 

(1) (1906) 4 Cri. L. Jour. 390 (893) (Rang.), 
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(2) to safeguard the rights of the subject and to ensure that the 

search is conducted honestly. 2 

(3) to ensure confidence in the neighbours and in the public 

generally that anything incriminating which may be found 
in the premises searched shall be really found and shall not 
be '‘planted’* 3 and 

(4) to obtain as reliable evidence as possible of the search and 

exclude the possibility of any concoction or malpractice of 
any kind. 4 

Under the rules framed by the various Local Governments under S. 72 
of the Police Act, 1861, it is provided that before making the search, the search 
party must themselves submit to being searched by the witnesses in order to 
leave no room for suspicion that incriminating articles are being smuggled into 
the place. 5 The provisions of this section will apply so far as may be to search 
under S. 165 infra . G Sub-S. (1) of the section refers only to the search of 
places. The officer who intends to search a person cannot issue an order in 
writing to any inhabitants of the locality to be witnesses for such a search and 
their presence is not necessary. 7 

3. Place of search. — A cart is not a ‘ place 9 such as is contemplated in 
this section and therefore its provisions will not apply to the search of a ‘cart’. 1 

4. Search witnesses. — Under this section it is obligatory on the officer 
about to execute a search warrant to call on and get two or more respectable 
inhabitants of the locality to witness the search. 1 They must be called before 
the search is started. The object of this section would be entirely defeated if 
it were open to the police to raid the place first and then call the witnesses. 2 

The witnesses for the search can be examined as witnesses in the case as 
to the fact of the search, but a Court is not bound to accept their evidence as 


B. R. 38, Ti Ya v. Emperor. 

(1026) 91 Ind. Caa. 249 (249, 250) 

(Lah.), Abdullah v. Emperor. 

(2) (1919) 1919 All. 41 (42) : 42 All. 67, 

Nirmal Singh v. Emperor. 

(3) (1906) 4 Cri. L. Jour. 390 (393) (Ran*.), 

Ah Tuck v. Emperor. 

(1917) 18 Cri. B. Jour. 1009 (1009): 

. (1917) Lqw Bur gi( Ah Pok v. 

[See also ?1919)‘ 1919 Pat. 452 (453, 454), 
Lakshmi Narain v. Pmprror. 

(1908) 7 Cri. I*. Jour. 479 (437) : 4 L. 

' B. R- 218, Emperor v. Kwe Haw.] 

(4) (1980) 1930 Cal. 141 (143), Emperor v. 

■ f ,7 Balai Qhoee. . 

(1909-1904) 2 Bow. Bur. Kul. 43 (4&), 
Emperor v. Maung Oho. 

(1910) 11 Cri. B. Jour. 746 (747) (Rang.), 
Emperor v. SU Ivyin. 

(6) See Allahabad Police Regulations 1928, para. 

Burma Police Manual 1926, para. 708. 

and Orissa Police Manual 1981, Rule 

Central Prortocea Spoilce Manual 1931, para. 
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(1933) 1933 Oudh 305 (307), Sohan Lai v. 
Emperor. 

[See also (1983) 1933 All. 438 (439), Em- 
peror v. Mahomed. 

(1927) 1927 Rang. 241 (242): 5 Rang. 

291, Emperor v. Wan Ma. 1 

(6) (1927) 1927 All. 516 (517), Shiam Lai v. 

Emperor. 

(7) (1933) 1933 Nag. 99 (100): 29 Nag. B. 

R. 67, Local Government v. Nam 
Sukh. 

Note 3. 

(1) Cr. Rg. 18 — 6 — 1885, Makan Khoehal. 

Note 4. 

(1) (1908) 7 Cri. B. Jour. 479 (482): 4 B. B. 

R. 213 (F.B.); Emperor v. Kwe 
TTaw. 

(1921) 1921- Pat. 508 (509), Debidae v. 
Emperor. 

(2) (1908-1904) 2 Low. Bur. Rul. 43 (45). 

Maung Oho. 

(1908) 7 Cri. L. Jour. 479 (481): 4 B. 
B. R. 218, Emperor ▼. Kwe Haw. 
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tiue, whore they are shown to be false 3 or where there are discrepancies therein. 4 

The evidence of a person cannot be distrusted solely on the ground that 
on a previous occasion he had acted as a witness in another search 5 though it is 
objectionable to be constantly calling on the same person to witness searches. 0 

The mere fact that the witnesses for the search helped the police in 

making the search will not make the search invalid. 7 See also Notes 5 to 11 and 
13 below. 

5. Who can call search witnesses . —It is only the officer about* to make 
Uu settreh and not any other person that can call for witnesses for search. 1 

6. Respectable inhabitants. — The section requires that the search 
should be conducted in the presence of two or more respeatable inhabitants of 

the locality. 11 * 

'The words “respectable inhabitants of the locality” must be 
construed in the light of the object of the section in accordance with 
the maxim ut res magis valeat , quam parent — that an act may prevail 
rather than perish . As has been seen in Note 2 already the legislature has made 
this provision to ensure fair dealing and a feeling of confidence and security 
amongst the public in regard to a sometimes necessary invasion of a private 
right regarded as almost sacred under the British system. In order to give 
effect to this object, it is necessary that the persons selected should be absolutely 
unprejudiced and uninterested in the results of what they have to take part in. 1 
The selection of officers connected with the police or persons who are not impartial, 
is not contemplated by the section. 2 Thus a head man of a ward in Rangoon 
who is appointed by the Commissioner of Police is not a fit person to be selected 
■as a witness, 3 but such a head man in other towns, who is not appointed by such 
officer is not incompetent to witness a search under the section. 4 

7. Of the locality. — Only respectable persons of the locality are to 
be selected as 'witnesses for the search. 1 The words “of the locality” do not 
mean that they should be living within a stone’s throw of the house to be sear- 


(3) (1918) 1918 All. 113 (114), Baburam v. 

Emperor. 

(4) (1923) 1923 Lnli. 683 (683), Sandagar 

Singh v. Emperor. 

(5) (1933) 1933 Nag. 99 (100): 29 N. L. R. 

67, Local Government v. Nain Sukh. 

( 6) (1908) 7 Cri. L. Jour. 87 (88): 4 L. B. 

R. 121, Mi Hauk v. Emperor. 

(7) (1927) 1927 Rang. 241 (242): 5 Rang. 

291, King-Emperor v. Wan Ma. 

Note 5. 

i 1) (1898) 21 Mad. 83 (89), Empress v. 

Raman. 

Note 6. 

(1-a) (1935) 1935 All. 520 (520), Ramchandra 

v . Emperor (A man who has been 
twice convicted, once for forgery and 
once for robbery is altogether un- 
suitable ns a search witness) . 

<1) (1908) 7 Cri. L. Jour. 479 (482, 483): 

4 L. B. R. 213 (F. B.), Emperor 
v. Kit'd Haw. 

(1911) 12 Cri. L. Jour. 251 (253) 

(Rang.), Emperor v. Khan Haw 
(Respectability means much the same 
thing as impartiality) . 

(1923) 1923 Lah. 79 (80), Sher Ali v. 

Emperor (The presence of indepen- 
dent witnesses is an essential re- 
quirement of the section) . 

•2) (1908) 7 Cri. L. Jour. 479 (483): 4 L. 


B. R. 213, Emperor v. Kwe Haw. 
(1906) 4 Cri. L. Jour. 390 (393) (Rang.), 
Ah Shee v. King-Emperor. 

(1928) 1928 Cal. 27 (35), Hari Narayan 
Chandra v. Emperor. 

(1929) 1929 All. 901 (902), Faqira v. Em- 
peror (Village Mukhia and Chowki- 
dar not proper search witnesses) . 
(1931) 1931 Lah. 408 (416), Indar Dutt 
v. Emperor (Dismissed constable not 
to be selected) . 

[See (1934) 1934 Oudh 90 (91): 9 Luck. 

355, Mahadeo Pershad v. Emperor 
(More fact that a person has appeared 
as a search witness in another case 
does not make him a person under the 
control of the police).] 

(3) (1908) 7 Cri. L. Jour. 479 (484, 488): 

4 L. B. R. 213, King-Emperor v. 
Kioe Haw. 

(1911) 12 Cri. L. Jour. 251 (254, 255, 
256) (Rang.), Emperor v. Kan Haw. 

(4) (1914) 1914 Low. Bur. 128 (130, 133, 

134): 8 L. B. R. 38, Tiya v. Em- 
peror. 

(1908) 8 Cri. L. Jour. 413 (416): 1908 
U . B . R . 2nd quarter gambling, Paw 
Ta v. King-Emperor. 

Note 7. 

(1) (1898-99) 2 Oudh Cas. 99 (102), Oaneehi 

v . Crown. 
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31 , C th ?, w ? rd ? l ; estrieted to ^an the same quarter* Thev are eom- 
piehensive and will include places even within 3 or 4 miles of the place of 

sea.ich. In a densely populated city like Rangoon “locality” has, however 

been held to mean the immediate vicinity and not a place a couple of miles away." 

But the fact that the witnesses are from a different locality will not neces- 

Tn c 6 T rCh invalid -' ! The emphasis of the section 'is on the word 

mere fact that a wit- 

ness for search is of a different locality would not justify a resistance to such 
search. 3 

8 - Search shall be made in their presence .—Roth the letter and the 
spirit of the section require that, the witnesses should actually accompany the 
persons making the search and should be actual witnesses to the fact of finditi-.- 
of the property. It is not a sufficient compliance with this section that they 
should be merely summoned and kept present outside a building while the search 
is being carried on within it and then called in to see what lias been found . 1 But 

if the place searched is visible to witnesses from outside the room or house they 
need not be inside it. 2 

The mere fact that the witnesses are not present throughout the search 
and did not witness tverg detail of it, would not justify the setting aside of the 
conviction, but where such a circumstance has left the evidence- in an unsat is- 
factory condition so that there is a reasonable doubt as to whether the article 
found was really in the possession of the accused, a conviction cannot be 
sustained. 3 

It is not necessary that the search witnesses must have been present at 
the scene before the arrival of the officer making the search. It is sufficient 
compliance with the section that the search witnesses arrived on the scene before 
the search begins . 4 


(1934) 

(1934) 


(2) (1917) 

(1934) 

(1934) 


(3) (1911) 
*- r (1934) 


< 4 ) . (1981) 

i 

(1908) 

- i ■ * 

t • 

■ » i 


1934 Nag. 156 (157), Hajari Tika 
Lodhi v. Emperor. 

1934 All. 374 (375), Sadlu v. Em- 
peror (Where respectable persons can 
he found in the neighbourhood, and 
the Police Officer making a search 
takes with him persons whose res- 
pectability is questionable or who come 
from a distant locality inference is 
that ho was prompted by a desire to 
have such witnesses as would be 
easily persuaded to support any story 
which ho might put forward) . 

IK Cri. Li. Jour. 1009 (1009): 

1917 now. Bur. 91, Ah Pok v. 
Emperor. „ , , 

1934 Oudh 90 (91): 9 Luck. 355, 
Mahadeo Pershad v. Emperor. 

1934 All. 873 (874), Emperor v. 

Bachcha (Search on public road away 
from town — Absence of search wit- 
nesses from immediate vicinity is im- 
material). . 

12 Cri. L. Jour. 479 (479) (Rang.), 

Ah Sein v. K™Ve™r. 

1934 Sind 159 (161): 28 Sind L. 
R. 41, Qandalal Kalidas v. Em- 

193i r ’Oudh 115 (116): 6 Luck. 472, 
Emperor v. Mast Bam. 

8 Cri. L. Jour. 413 (416, 417): 
1908 U. B. R. 2nd quarter gam- 
bling. Paw Ta r. Emperor (Another 
quarter of the same place 1 mile 
away) . 


(1910) 


(5) 

(<>) 


(7) 


( 8 ) 

( 1 ) 

( 2 ) 

(3) 

(4) 


(1901) 

(1925) 
( 1932) 
( 1928) 
(1910) 
(1917) 

(1932) 

(1934) 

(1932) 

(1980) 

(1914) 

(1930) 

(1934) 


11 Cri. L. Jour. 746 (747) (Rang.), 
Emperor v. Sit Nyexn (Another quar- 
ter within hail of tho place of 
search) . 

23 All. 420 (421), Kiny-E toper or 

v - Muhammad Husain (500 paces 
off) . 

1925 Rang. 205 (205), Ma Ht TFay 
v. Emperor. 

1932 Pat. 66 (68): 10 Pat. 821. 
Gopi Mnlito v. Emperor. 

1928 Cal. 27 (35), Ilari Narayan 
Chandra v. Emperor. 

11 Cri. L. Jour. 746 (747) (Rang.), 
Emperor v. Nyein. 

18 Cri. L. Jour. 1009 (1009)- 
1917 Low. Bur. 91, Ah Pole v. 
Emperor. 

1932 Pat. 66 (68): 10 Pat. 821, 
Gopi Mahto v. Emperor. 

1034 Sind 159 (161): 28 
41, Gnndalal Kalidas v • 

1932 Pat. 66 (68): 10 
Gopi Mahto v. Emperor. 


S. L. R. 
Emperor. 
Pat. 821, 


Note 8. 

1930 Bom. 169 (170): 54 Bom. 

471, Dinkar Nhanu v. Emperor . 

Cri. L. Jour. 19 (21): 35 All. 
575, Sayeed Ahmad v. Emperor. 
1930 Bom. 169 (172) : 54 Bom. 471, 
Dinkar Nhanu v. Emperor . 

1934 Bom. 16 (20), Appa Ramamali 
y . Emperor . 
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9. Shall not be required unless summoned.— A person called upon to 

attend and witness a search cannot be compelled by the. officer conducting the 
search to attend court to give evidence without a summons in that behalf. 1 

10. Duty of prosecution to call search witnesses. - — An officer connect- 
ed with the investigation cannot be deemed to be an entirely satisfactory wit- 
ness for the purpose of proving the search. 1 So ordinarily the prosecution 
should produce the search witnesses and they would be guilty of suppressing 
material evidence if they do not do so. 2 But it is not the duty of the prosecution 
to put every search witness in the witness box. The discretion is left to the 
Court to require or not the attendance of such witnesses. 3 Where the officer 
desires that the evidence of the witnesses are required to fortify his own 
evidence, then lie must call those witnesses. 4 

11. Refusal or neglect to attend and witness search. — Before the 

introduction of sub-S. (5) in 1923 it was held by the High Court of Madras in 

I n the nuhht'cr of R amaija Na/ika P that a refusal of a search witness to sign the 

list is not a refusal to render ‘ ‘assistance * 9 within the meaning of S. 187 of the 

Penal Code. In a later case, 2 however, the same High Court held that the failure 

to attend and witness a search in obedience to a requisition under this section is 

a failure to render “assistance” within S. 187 of the Penal Code. A similar 
• 

view was taken also by the Judicial Commissioner’s Court of Lower Burma. 3 
Under the present sub-S. (5), the refusal to “attend and witness a search under 
this section” should be deemed to be an offence under S. 187, Penal Code. The 
words “attend and witness a search under this section” would, it is submitted, 
include attending, witnessing, and also signing the search list. The decision in 
Ramaya Naika’s case is, therefore, it is submitted, now no longer good law. 

12. List of things seized. — The provision as to the preparation of 
the search list was newly introduced in the Code of 1882 as a means of put- 
ting a check upon the irregularities which occur in the course of searches. An 
officer conducting a search should, therefore, strictly comply with this provision 
and prepare a search list, in the manner specified. 1 He should exercise the very 
greatest caution in fulfilling the formalities of the law for making a search and 

providing every possible safeguard so as not to allow any handle for adverse 
criticism. 1 "* J 


Note 9. 

(1) (1920) 1920 Mad. 286 (286), Ippili Maga- 

tha v. Emperor. 

(1906) 28 All. 62 (69), Emperor v. Deni. 

Note 10. 

<1) (1930) 1930 Cal. 141 (143), Emperor v. 

, Balai Ghosh. 

(2) (1932) 1932 All. 185 (186), Mahomed 

Bashir v. Emperor. 

< 3) (1928) 1928 Cal. 27 (35) (F. B.), Hari 

Narayan Chandra v. Emperor (Dis- 
senting from and disapproving 9 Cal. 
W. N. 438) . 

(1904) 9 Cal. W. N. 438 (439), Mumi 

r ••• Sonar. 

(1932) 1932 Cal. 474 (477): 59 Cal. 1361, 
Sarofi Kumar Ohakravarty v. Em- 
peror (Not usual to call every search 
• witness) . ‘ 


[See also (1933) 1933 Pat. 100 (102): 11 
Pat. 807, Mosaddi Rai v. Emperor.] 
(4) (1932) 1932 Bom. 181 (188), Emperor v. 

Rustam. 

Note 11. 

(1) (1903) 26 Mad. 419 (420, 421) (F. B.), 

In the matter of Ramaya NaVca. 

(2) (1920) 1920 Mad. 286 (286), In re JppUi 

Magatha. 

(3) (1893-1900) 1893-1900 Low. B. R. 406 

(407), Queen-Empress r. Nga Hat 

Note 12. 

(1) (1915) 16 Cri. L. Jour. 264 (266) 

(Rang.), Nga San Nyein v. 
Emperor. 

(1-a) (1929) 1929 All. 901 (902, 903), Faqira 

v. Emperor. 
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. Th © Properties found and places searched, should ordinarily he proved 

hy the production of search list which should be exhibited as relevant evidence 

of those matters. 2 But. the contents need not be proved by the list alone 

•Other evidence of its eontents is admissible. Section 91 of the Evidence Act 

does not apply to such cases. 3 If prohibited articles are found in the possession 

of the accused a conviction based thereon will be valid.- 1 As to the manner of 

preparing search lists and numbering the several items of property found . see 
the undermentioned eases. 5 

13. Signed by the witnesses. — The search list should be signed by the 
witnesses for the search and unless it is so signed no presumption based upon 
such list can be drawn against the accused. 1 

14. Occupant of the place searched.— The words “occupant of the 
place” are not intended to cover any person who may happen to be in the place 
at the time but they refer back to the person mentioned in S. 102, supm that 
is "a person residing in or being, in charge of the place”. 1 

15. Right of occupant to be present.— Where the occupant is present 
and demands to he allowed to ho present at the search he must he permitted to 
do so. The rule is one not merely of technicality but of substance inasmuch as 
it is enacted to guarantee the realities of the search and the discoveries made 
thereat. 1 Where the search officer insists on keeping the occupant out and the 
-occupant causes hurt to the officer in attempting to go into his house on physical 
resistance being offered by the officer, he cannot be held guilty of an offence 
under S. 332 of the Penal Code.- It is, however, not necessary that the occupant 
rmest be present at the search. The section only says that he should be 
permitted to do so. 3 

16. Applicability of the section to searches under other Acts. As 

to the applicability of this section to searches under other special or local Acts 


<2) (1911) 
(1933) 
<8) (1910) 
(1910) 

(1910) 

(1932) 

(1927) 

(4) (1933) 

(5) (1935) 


12 Crl. C. Jour. 489 (493): 5 

Sind L. R. 31, lmperator v. Uxsrx. 
1933 Sind 220 (222), Baloch v. 

fT P Cr° T ' L . Jour. 138 (186): 33 
Mad 416. Efamathan v. Emperor. 
llCri L. Jour. 576 (577) (F.B.). 
(Mad ). Solai Naick, In re (Over- 
ruling 2 Weir 47; 2 Weir SIB) 

11 Cri. L. Jour. 716 (716). 33 
Mad. 413, The Public Prosecutor v. 
S nrabu Ohennaya. 

1932 All. 185 (186), Md. Bashir 

1927 Tah° r ' 149 (151), Bachan ▼. 

fimTang. 146 (147): 11 Rang. 
107 Ohwa Hum Btine v. Emperor. 
1935 Cal. 184 (187 ) Rafiqueuddin 
Ahmad v. Emperor (When there *™ 
several search lists in each of which 
SXSl items Of property are men- 
tioned. the prosecution ought to prove 
their case with regard to the 
items severally, * n< J, the dl £f™jt 
items of property are dl * er ® ? £? 
thereof mentioned in a search list 
ought to be separately and conse- 
cutively numbered either by letters 
or figures or by some other distin- 


guishing marks and the same nura- 
bering should be followed while re* 
cording the evidence of witnessos 
relating to the searches to which 
those search lists refer) . 

(1934) 1934 Rang. 80 (81), A. R. Raja- 
lingam v. Emperor (Articles of same 
kind seized-; — Identification by wl^ 
nesses — Giving of exhibit numbers 
necessary) . 

Not© 13. 

(1) (1908) 7 Cri. L. Jour. 411 (412): 4 

L. B. R. 134, Ana Dewa Singh 
v. Emperor. 


Not© 14. 

(1) (1914) 1814 Cal. 466 (470, 471): 41 Cal. 

860, Romcsh Chandra v. Emperor. 

Note 15. 

(1) (1914) 1914 Cah- 456 (468): 41 Cal. 350, 

Komesh Chandra v. Emveror 

(2) (1932) 1932 All. 449 (450). Bhi Kugir ▼. 

Emperor. 

(3) (1928) 1928 Cal 27 (35) (F.B.), Hart 

Narayan Chandra v. Emperor (Dis- 
senting from and disapproving of 

2*1 V ‘^ of Be * c hcraft, J., in 1914 
tai . 45o/ , 
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see the undermentioned decisions 1 and Note 14 to S. 96, ante . 

17. Irregularities in search. — No irregularity in a search can vitiate 
the i rial nor effect the conviction of the accused unless the accused has been 
prejudiced by the defect. 1 Thus the failure to call respectable persons of the 
locality to witness the search- or the failure to prepare a search list on the spot 3 
or the addition of new items to the search list after it had been signed by the 
witnesses 3 -* are irregularities that will not vitiate the trial in the absence of proof 



Note 16. 

(1) Applies to the Opium Act. 

(1922) 1922 Lah. 458 (459): 3 Lah. 359. 

KhUinda v. Emperor. 

(1904) 1 Cri. L. Jour. 993 (993, 994) 

(Rang.), N. G. Sen v. Emperor. 
(1908) 7 Cri. L. Jour. 87 (88): 4 L. B. 

R. 121, Mi Haul c v. King-Emperor. 
(1927) 1927 Rang. 170 (170), Kali Kumar 
De v. Emperor . 

(1930) 1930 Rang. 49 (50): 7 Rang. 771, 
Maung San Myin v. Emperor . 
Applies to Bengal Excise Act V of 1909. 
(1914) 1914 Cal. 675 (677): 41 Cal. 836, 
Prokash Chandra v. Emperor. 
Bombay Akbari Act. 

Cr. Rg. 18 — 6 — 1885. In re Matter of 
Mahan Khoshal. 

Applies to U. P. Excise Act. 

(1932) 1932 All. 185 (185), Mohd. Bashir 
v. Emperor . 

Applies to Burma Gambling Act. 

( 1906) 4 Cri. L. Jour. ;*,00 (392) (Rang.), 
Ah Tuck v. Emperor. 

(1908) 7 Cri. L. Jour. 87 (87): 4 L. B. 

R. 121, Mi Ilauk v. Emperor. 
(1908) 7 Cri. L. Jour. 411 (411): 4 L. 

B. R. 134, Ana Dcwa Singh v. 
Emperor . 

(1920) 1920 L. B. 49 (49), Po Thwai v. 
Emperor . 

Docs not apply to the Excise Act. 

(1908) 7 Cri. L. Jour. 87 (88): 4 I*. B. 

R. 121, Mi Hauk v. King-Emperor . 
Does not apply to the Bengal Excise Act. 
(1927) 1927 Cal. 527 (527): 54 Cal. 601, 
Harbhajan Sao v. Emperor. 

Docs not apply to the Public Gambling Act. 
(1922) 1922 Lah. 458 (458, 459): 3 Lah. 

359, Khilinda Ram v. Emperor. 
Docs not apply to the Bombay Prevention of 
Gambling Act. 

(1932) 1932 Bom. 610 (611), Emperor v. 
Raghunath Lahanusa. 

(1917) 18 Cri. L. Jour. 49 (50): 1917 

Sind 16: 10 Sind L. R. 137, Kadir 
Mohd. v. Emperor . 

(1914) 1914 Sind 158 (159): 8 Sind L. R. 

213, Emperor v. Aslum Gul Mohd. 
Doe 8 not apply to the 77. P. Gambling Act. 
(1929) 1929 All. 937 (939), Rure Mai v. 
Emperor . 

(1934) 1934 Oudh 232 (232), Maqbool 

Ahmed Khan v. Emperor (Search 
under U. P. Excise Act). 

(1935) 1935 Mad. 98 (100, 101), Subbier 
v. Emperor (Search under Madras 
City Police Act) . 

(1934) 1934 Nag. 156 (157), Hajar Tika 
Lodlii v. Emperor (Search under 
* C. P . Excise Act — Provisions of 
this section apply) . 

• 

Note 17. 

(1) (1929) 1929 All. 937 (989), Rure Mai v. 

Emperor. 

(1930) 1930 Rang. 49 (50) : 7 Rang. 771, 
Ma.teng San Jfj/m v. Emperor . 

(1931) 1931 Oudh 115 (116): 6 Luck. 

472, Emperor v. Mast Ram. 

(1933) 1933 Lah. 809 (810), Doulat Ram 
v. Emperor. 


(1904) 1 Cri. L. Jour. 993 (994) (Rang).,. 
N. P. Sen v. Emperor (In this 
case the conviction was quashed on 
the ground that the irregularities- 
were serious) . 

(1934) 1934 Oudh 321 (323), Emperor v. 

Chandevapasi (Provisions regarding- 
searches of houses and the precau- 
tion necessary to he taken before 
any search is held have been framed 
with a view to protect the interests 
of the accused) . 

[See (1935) 1935 Rang. 233 (233, 234),. 

Boon Chin v. Emperor (Police party 

consisting of several senior officers 

Search witnesses chosen — Presump- 
tion is that they have been properly 
chosen) . ) 

(2) (1925) 91 Ind. Cas. 249 (250) (Lah.), 

Abdullah v. Emperor. 

(1912) 13 Cri. L. Jour. 763 (764) 

(Mad.), Satagopa Charlu v. Sat- 
rughna Behara. 

(1919) 1919 Pat. 452 (453), Lachmx t 

Narain v. Emperor. \ 

(1921) 1921 Pat. 508 (508, 509), Debi- 

Das v. Emperor. 

(1932) 1932 Pat. 66 (68): 10 Pat. 821, 
Gopi Mahto v. Emperor. 

(1892-1896) U. B. R., Vol. I, 135. 

(1926) 1926 All. 147 (150, 151), Emperor 
v. Param Sukh . 

(1910) 11 Cri. L. Jour. 453 (464): 37" 
Cal. 467. Barindra Kumar v. Em- 
peror (Only one witness was called 
and not two) . 

(1932) 1932 Bom. 610 (611), Emperor v. 

Raghunath Lahanusa (Panchas not - 
local people) . 

(1926) 1926 All. 188 (189), Abdul Hafiz 
y. Emperor (Respectable persons 
not available at the time — Search 
conducted with persons available) . 

(1933) 1933 Lah. 809 (810), Daulat Ram 
v. Emperor (Witnesses not respect- 
able) . 

(1910) 11 Cri. L. Jour. 453 (464): 3 T 

Cal. 467, Barindra Kumar v. 
Emperor (Do.). 

(1934) 1934 All. 873 (874), Emperor v. 

Bachcha (Only one search witness- 
present at search — No bar to convic- 
tion) . 

(1934) 1934 Oudh 232 (232), Maqbool 

Ahmad Khan v. Emperor (Fact that 
witnesses did not belong to the 
village in which the search way 
made is only irregularity) . 

[But see (1904) 1 Cri. L. .Tour. 993 (994) 
(Rang.), N. O. Sen v. Emperor 
(Where the fact that witness was 
not respectable was held to vitiate 
the conviction) . ] 

TSee also (1919) 1919 All. 41 (42): 

All. 67, Nirmal Singh v. Emperor 
(Where the failure to call for wit- 
nesses was held to justify obstruc- 
tion to the search) . ] 

(3) (1910) 11 Cri. L. Jour. 453 (464): 37 

Cal. 467, Barindra Kumar Ghose 
v. Emperor. 

(3-a) (1914) 1914 L. B. 258 (258): 7 L. B. 

R. 275, Htaung r. Emperor. 
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of a failure of justice resulting* therefrom. Irregularity in a search would, how- 
ever, always afford ground tor scrutiny 1 and may furnish a reason for distrusting 
the evidence produced by the prosecution. 4 5 * * 

E. — Miscellaneous. 

1 04.UA.ny Coxirt may, if it thinks 
fit, impound any document or thing 
produced before it under this Code. 


Power to impound do- 
cument. etc., produced. 


SYNOPSIS. 


Note Xo. 


i 4 


ANY COURT” 

“MAY, IP IT THINKS FIT” 

“IMPOUND" 

“PRODUCED BEFORE IT UNDER THIS CODE” 
jyur 

Other Topics. 

Illegal impounding. See Note 1, Pt. 2 and Note 4, Pt. 


• • 


1 

2 

3 

4 - 


2 . 


1. “Any Court ”. — ‘Any Court 9 in the section means any Court which 
has seisin of the case in which the document or thing is produced. 
Thus, the High Court can order to be impounded an alleged forged document 
produced in the case before it, on revision. 1 But a District Magistrate cannot 
impound any document which is produced in a case pending befV re a subordinate 
Magistrate. 2 

2. “May, if it thinks fit”. — The section gives a discretion to the 
Court to impound the document or thing produced before it under the provisions 
of the Code. 


Power to impound docu- 
ment, etc., produced. 


*(CODE OF 1882— S. 104.) 

E . — M isccUanc oil?. 

104. Any Court may, if it thiuks fit, impound any 
document or other thing produced before it under this Code. 


Power to impound docu- 
ment produced. 


(CODE OF 1872— S. 367.) r 

367. Any Court may, if it thinks fit, impound any 
document produced before it, or may, at the conclusion of 
the proceedings, order such document to be returned to the 
person who produced it. 


(CODE OF 1861— Nil.) 


(4) (1932) 1932 All. 185 (1861, A£ohd. Bashir 

y. Emperor. „ 

(5) (1933) 1933 Naff. 99 (100): 29 Naff. L. 

• B. 67, Local Government v. ivafn- 

euTeh. 


Section 104 — Note 1. 

( 1 ) (1910) 11 Cri. L. Jour. 448 (449): 38 

Cal. 106, Sasi Bhuean Seal v. 
Manlk Lai Numdy. 

(2) (1904) 1 Cri. L. Jour. 1060 (1061) 

(All.), Byae Bardeo Dae Y. Emperor. 


S 103, 
Note 17. 


S 104, 
Notes 
1 — 2 . 


Cr. P. C— 60 
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S. 104, 
Notes 
3—4. 


3 - “Impound”.— The word ‘impound’ means “to place in the custody 

of the law J 

4. Produced before it under this Code”.— The section refers to 

or'oq ent 'i 01 thmgs r>rodueod befo, ' t ' il "under this Code”, e.g., under Ss. 94, 95, 
»b. 9b and 99- A. When therefore a document is not produced under the pro- 
visions of the Code, it cannot be impounded under this section. 1 Where a 
summons to produce was issued by a Magistrate who had no authority to issue 
it, and certain account books were produced in obedience to such summons, they 
cannot be said to have been produced “under this Code”, and this section can- 
not t leiefoie apph .- As to the disposal of documents or things produced other- 
'\ iso before the Court, see S. 517 and the undermentioned ease. 3 


S. 105, 
Note 1. 


Magistrate may direct 
search in his presence. 


105.* Any Magistrate may direct a 
search to be made in his presence of any 
place for the search of which he is com- 
petent to issue a search-warrant. 


1. Scope and applicability. — A Magistrate who is compeft.ent to • 
issue a search warrant under this Code can also direct a search to be made in 
his presence. 1 Such power is one falling within the principle of the legal maxim 
that ‘ whatever a man sui juris may do of himself, he may do by another”, and 


Magistrate may direct 
search in his presence. 


*(CODE OF 1882— S. 105.) 

105. Any Magistrate may direct a search to be made 
in his presence of any place for the search of which he is 
competent to issue a search-warrant. 


(CODE OF 1872— S. 378, para 2.) 
378. 


Magistrate may direct 
search in his presence. 


The Magistrate may also direct a search to be made 
in his presence, of any house or place for the search of which 
he is competent to issue a search-warrant. 


(CODE OF 1861— S. 128.) 
128. * 


Magistrate 

personally. 


The Magistrate may also direct a search to be made 
may attend in his presence of any house or place, for the search of 

which he is competent to issue a search-warrant. 


Note 3. 

(1) [See Wharton’s Law Lexicon.] 

Not© 4. 

(1) (1904) 1 Cri. L. Jour. 1060 (1061) 

(All.), Byas Hardeo Das v. 
Emperor. 

(2) Ratanlal 880 (880), In re Parmanand. 

(3) (1926) 1926 Na g. 304 (305): 22 Nag. L. 

R. 34, Woman Rao ▼. Emperor 


(Document produced in cross-exami- 
nation — Confiscation as being a 
State document) . 

Section 106 — Note 1. 

(1) (1912) 13 Cri. L. Jour. 693 (701): 39 

Cal. 953, Loftus Otway Olarke v. 
Brojendra Kish ore Roy Ohowdhwry. 
(1884) 1884 All. W. N. 212 (213), Bit* 
press t. Din Ali. 
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its correlative that “ what is done by another is to be deemed done by the party 
himself ; qui per (l lmm faeit per seipsum facer e videtur” As has been seen 
in Note 1 to S. 65, ante when the Legislature empowers an officer to delegate 
an authority to do a certain act to another person, it necessarily implies that 
the original authority to do such act is fully and completely in the officer him- 
self, but that it is necessary for the exigencies of business that it should be done 
in the majority of cases by persons acting under authority derived from him. 

This principle is adopted by the legislature in this section as well as in S 65 

ante . 2 

Where a Magistrate does not issue a search warrant but acts under this 
section, he must strictly confirm to the provisions thereof. Thus where he does 
not enter the house or room to be searched, but stands outside it, and sends the 
complainant or the Police Inspector to search, he cannot be said “to direct the 
search to be made in his presence and the search would be contrary to law. 3 


S. 105, 
Note 1. 


(1925) 1925 All. 434 (436): 47 All. 575, 
Emperor v. Kutroo. 

<2) (1907) 6 Cri. L. Jour. 60 (66, 66) : 31 

Bom. 438, Emperor v. Kaitan 
D timing Fernad (A case under the 
Gambling Act to which this section 
also applies) . 



(3) (1907) 6 Cri. L. Jonr. 60 (67)': 31 Bom. 

438, Emperor v. Kaitan Dtiming 
Fernad (Complainant). 

(1933) 1933 Lah. 234 (234), Hari Ram 
and othere v. Emperor (Police In- 
spector) . 


PART IV. 

Prevention of Offences. 


106 . 


* \ 


CHAPTER VIII. 

Of Security for keeping the peace and for good behaviour. 


A. — Security for keeping 
106 . (1) Whenever any 

Security for P erSon aCCUSed 

keeping the of rioting, RS- 
peace on convic- ., 

tion. sault or. other 

offence involving 
a breach of the peace, or of 
abetting the same, or of assem- 
bling armed men or of taking 
other unlawful measures with 
the evident intention of com- 
mitting the same, or any person 
accused of committing criminal 
intimidation, is convicted of 
such offence before a High 
Court, a Court of Session or 
the Court of a Presidency 
Magistrate, a District Magis- 
trate, a Sub-divisional Magis- 


Securifcy for 
keeping the 
peace on convic 
tion. 


the peace on conviction. 

1 0 < 3 .* (1) Whenever any 

person accused 
of any offence 
punishable under 
Chapter VIII of 
the Indian Penal Code , other 
than an ojfence jpunisliabje 
under S.^ 143, S. 149, S. 153- A 
or S. 154 thereof , or of assault 
or other offence involving a 
breach of the peace, or of abet- 
ting the same [ * * * ] or 

any person accused of commit- 
ting criminal intimidation, is 
convicted of such offence before 
a High Court, a Court of Ses- 
sion or the Court of a Presi- 
dency Magistrate, a District 


*(CODE OF 1882— S. 106.) 

A. — Security for \ keeping the Peace an Conviction. 

Whenever any’ person accused of rioting. 
Security for keeping the assault or other breach of the peace, or of abetting the same, 
peace on conviction. or of assembling armed men or taking other unlawful 

measures with the evident intention of committing the same, 
or any person accused of committing criminal intimidation by threatening injury to person 
or property, is convicted of such offence before a High Court, a Court of Session or the 
Court of a Presidency Magistrate, a District Magistrate, a Sub-divisional Magistrate or 
a Magistrate of the first class, 
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Security for 


trate or a Magistrate of the 
first class, 

and such Court is of opinion 
that it is necessary to require 
such person to execute a bond 
for keeping the peace, 

such Court may, at the time 
of passing sentence on such 
person, order him to execute a 
bond for a sum proportionate 
to his means, with or without 
sureties, for keeping the peace 
during such period, not exceed- 
ing three years, as it thinks fit 
to fix. 


Magistrate, a Sub-divisional 
Magistrate or a Magistrate of 
the first class, 

and such Court is of opinion 
that it is necessary to require 
such person to execute a bond 
for keeping the peace, 

such Court may, at the time 
of passing sentence on such 
person, order him to execute a 
bond for a sum proportionate 
to his means, with or without 
sureties, for keeping the peace 
during such period, not exceed- 
ing three years, as it thinks fit 
to fix. 


(2) If the conviction is set 
aside on appeal or otherwise, 
the bond so executed shall be- 
come void. 

A 


(2) If the conviction is set 
aside on appeal or otherwise, 
the bond so executed shall be- 
come void. 


and such Court is of opinion that it is necessary to require such person to execute 
a bond for keeping the peace, 

such Court may, at the time of passing sentence on such person order him to 
execute a bond for a sum proportionate to his means with or without sureties, for keeping 
the peace during such period, not exceeding three years, as it thinks fit to fix. 

If the conviction is set aside on appeal or otherwise, the bond so executed shall 
become void. 


(CODE OF 1872 — Ss. 489, para. 1 & 3, 490, 493.) 

489. Whenever a person accused of rioting, assault, 
Personal recognizance to or other breach of the peace, or with abetting the same, or 
keep the peace in cases with assembling armed men or taking other unlawful 
of conviction. measures with the evident intention of committing the same, 

is convicted of such offence before a Court of Session, or 
Magistrate of a Division of a District, or Magistrate of the first class, 


S. 106 


Such Court or Magistrate may, in addition to any other order passed in the case, 
•direct that the person so convicted be required to execute a formal engagement, in a sum 
proportionate to his condition in life and the circumstances of the case, for keeping the 
peace during such period as it may appear proper to fix in each instance, not exceeding 
one year if the sentence or order bo passed by a Magistrate, or three years if the 
sentence or final order be passed by a Court of Session, with a provision that, if the same 
be not given, the person required to enter into the engagement shall be kept in simple 
imprisonment for any time not exceeding one year if the order be passed by a Magistrate, 
ior three years if the order be passed by the High Court t>r by a Court of Session, unless 
■within such period such person execute such formal engagement as aforesaid. 
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S. 106. 


(3) An order under this sec- 
tion may also be made by an 
Appellate Court or by the High 
Court when exercising its 
powers of revision. 


(3) An order under this 
section may also be made by 
an Appellate Court including 
a Court hearing appeals under 
S. 407, or by the High Court 
when exercising its powers of 
revision. 


490. Whenever it appears necessary to require 
Security to keep the security for keeping the peace, in addition to the personal 
peace. recognizance of the party so convicted, the Court or 

Magistrate empowered to require a personal recognizance 
may require security in addition thereto, and may fix the amount of the security-bond to 
be executed by the surety or sureties; with a provision that, if the same be not given, 
the party required to find the security shall be kept in simple imprisonment for any time 
not exceeding one year if the order be passed by the Magistrate of the District, Magis- 
trate of a Division of a District, or by a First Class Magistrate, or three years if the 
order be passed by the High Court or by a Court of Session. 

493. The bond shall be in the form (E) given in the 
Penalty of bond. second schedule, or to the like effect; and its penalty shall 

be fixed with a due regard to the circumstances of the case 

and the means of the party. 

The amount in which the sureties shall be bound shall not exceed the penalty named 
in the bond. 


(CODE OF 1861 — Ss. 280, 281, and 284.) 

280. Whenever a person charged with rioting', 
Personal recognizance to assault, or other breach of the peace, or with abetting the 

keep the peace in cases of same, or with assembling armed men or taking other 

conviction. unlawful measures with the evident intention of committing 

the same, shall be convicted of such charge before any 
Court of Session or the Magistrate of the District or other Officer exercising the powers 
of Magistrate, and the Court or Magistrate or other Officer as aforesaid by which the 
accused person is convicted, or the Court or Magistrate or other officer as aforesaid by 
which final sentence or order in the case shall be passed, shall be of opinion that it is 
just and necessary to require a penal recognizance' for keeping the peace, from the person 
so convicted, it shall be lawful to such Court or Magistrate or other Officer as aforesaid 
so convicting the accused person, or so passing the final sentence or order as aforesaid, 
in addition, to direct that the person so convicted be required to execute a formal engage- 
ment, in a sum proportionate to his condition in life and the circumstances of the case, 

for keeping the peace during such period as it may appear proper to fix in each instance, 

not exceeding one year if the sentence or order be passed by the Magistrate of the 
District or other Officer exercising the powers of a Magistrate, or three years if the 
sentence or final order be passed by a Court of Session. When any accused person shall . 
be convicted of any offence specified in this Section by an Officer not exercising, the 
powers of a Magistrate, such Officer, if he consider it just and necessary to require a 
penal recognizance for keeping the peace from the person so convicted, shall report 
the case to the Magistrate of the District, or other Officer exercising the powers of a 
Magistrate to whom such Officer may be subordinate, who shall deal with the case as if 
the conviction had been before himself. 


Security 

peace. 


281. In cases in which it may appear necessary to 
to keep the require security for keeping the peace, in addition to the 

personal recognizance of the party so convicted, it shall 
also be lawful to the Court or Magistrate or other Officer 



Security for keeping the peace on conviction. 


399 


SYNOPSIS . 


• ■ 


• • 


* * 


VIII, 




• • 


I LEGISLATIVE CHANGES 

II SCOPE OF SECTION 

III “PERSON ACCUSED OF AN OFFENCE 

IV “ANY OFFENCE PUNISHABLE UNDER CH 
S. 154 THEREOF” 

(1) Offence Punishable under S. 143 

(2) Offence Punishable under S. 149 of the Penal Code 

(3) Offence of rioting 

(4) Offence of Assembling armed Men 

(5) Assault 

(6) Assault or Other Offence Involving a Breach of the 

Peace 

(7) Criminal Intimidation 

V “IS CONVICTED OF SUCH OFFENCE ” 

VI CONVICTION IN SUMMARY TRIAL 
VII COURTS EMPOWERED TO ACT UNDER THIS SECTION 

VIII “SUCH COURT IS OF OPINION PEACE*’ 

IX “AT THE TIME OF PASSING SENTENCE” 

( 1 ) Notice 

X FORM AND CONTENTS OF ORDER UNDER SECTION. 
XI “WITH OR WITHOUT SURETIES” 

XII SETTING ASIDE OF CONVICTION — EFFECT — SUB* 
S • 2 • • • • . . 

XI) Alteration of Conviction to one under a different 
section 

XIII POWER OF APPELLATE OR RE VISIONAL COURT TO 
ORDER SECURITY. SUB-S. 3 

XIV APPEAL 
XV REVISION 


Note No. 

1 


2 

3 


4 

5 

6 


* 

8 

9 


• • 


• • 


10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


20 


21 


• • 


• • 


• • 


22 

23 

24 


Other Topics. 

Cases where order should not be made. Sec 

Note 15. „ 

Conviction is necessary. See Notes 2, 11 & 

12 . 


Is breach of the peace involved in criminal 
trespass ? See Note 10, Pts. 5 to 6. 
Offence not themselves involving a breach 
of the peace. See Note 10. 


as aforesaid empowered to require a penal recognizance under the last preceding Section, 
to require security in addition thereto and to fix the amount of the security-bond to be 
executed by the surety or sureties; with a provision that, if the same be not given, the 
Party required to find the security shall be kept in custody for any time not exceeding one* 
vear if the order be passed by the Magistrate of the District or other Officer exercising the 
powers of Magistrate, or three years if the order be passed by the Sudder Court or by a 

Court of Session. 

284 The penalty of such bond, which shall be in the form (Z>) given in the Appen- 
dix or to the like effect, shall be fixed with a due regard to 
p the circumstances of the case and the means of the party, and 

Penal y. ^ amount in which the sureties shall be bound shall not ex- 


ceed the said penalty 


Ji. . M..v , 


S 106 
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S 106. 
Hote 1 


Other Topics. 


Opportunity to show cause. See Note 16, 
Pts. *6 & 7. 

Order for security abates with annulment 
of conviction. See Note 20. 


Security order and exercise of legal rights. 
See Note 15, Pt. 5. 

“Sum proportionate to his means”. See 
S. 112, Note 4. 


1 . Legislative Changes. — 

Difference between the Codes of 1861 and 1872 

Sections 280 and 281 of the Code of 1861 enabled any officer exercising 
" •ate 1 o require a personal engagement from a convicted 

person. 1 nder Ss. 489 and 490 of the Code of 1872. only a Magistrate 
ol a Division of a District or a Magistrate of the first class was enabled to 
take such recognizance. 


The other differences are not material. 

Changes made in 1882 — 

(1) Criminal intimidation by threatening injury to person or property 

was made one of the offences to which the section would apply. 1 

(2) The High Court, the Presidency Magistrate and the District Magis- 

trate were also empowered to pass orders under this section. 

(3) The maximum period for which security could be demanded was 

made three years in all cases. In the prior Codes, it was one 
year if the order was made by a Magistrate 2 and three years, if 
it was made by a Court of Session. 

(4) The power to order security was conferred on the Court or Magis- 

trate convicting the accused. In the prior Codes, the power was 
conferred on the Magistrate or Court, by whom the accused was 
convicted or the final sentence or order was made in the case. 
Skc Nate 19. 

(5) A provision corresponding to sub-S. (2) of the present section 

was newly added. 3 

Changes made in 1898 — ........ 

(1) The words qualifying criminal intimidation were omitted. 

(2) The words “other offences involving breach of peace’ ’ were sub- 

stituted for “other breach of peace”. 

(3) Sub-S. 3 was newly added. 


Changes made in 1923 — 

(1) In sub-S. (1) the words “rioting” and “of assembling armed men 
or taking other unlawful measures with the evident intention 
of committing the same have been omitted and the words 


Section 106 — Note 1. 

<1) (1879) 2 All. 351 (352), Empress of India 

v. Ragliubar and others (Case under 
Code of 1872 — Criminal intimidation 
was not one of the offences on con- 
viction for which the accused could 
be bound over) . 

.(2) (1866) 6 Suth. W. R. 71 Cr. (71), Queen 

v. TV Don Dolloi. 


(3) [See (1865) 3 Suth. W. R. Cr. 33 (33), 

Queen v. Reazooddeen and others 
(Case under the Code of 1861 which 
did not contain any such provision. 
Conviction set aside in appeal. 
Order of original Court requiring 
security was set aside by the High 
Court on revision) . ] 
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“any offence punishable under Chapter VIII of the Indian Penal 
C'ode, other than an offence punishable under Ss. 143. 149, 

1 53- A or 154 thereof” have been introduced instead. See 
Note 4. 

(.2) In sub-b. 3, the words ‘ including a Court healing appeals under 
S. 407 7 ’ have been added. 

2. Scope of the section. — This chapter contemplates two kinds of 
security being taken; 

(a) for keeping the peace and 

( b ) for good behaviour. 

This section and the next deal with the former and Ss. 108 to 110 with 
the latter. Security for keeping the peace can be required under this section 
when a person is convicted of certain offences and under the next section when 
though he is not convicted of any offence, there, is reason to apprehend that he 
is likely to commit or provoke a breach of the peace. 

In order that this section may apply, it is essential, 

(1) that there must be a conviction, 

(2) that such conviction must be for one of the offences mentioned in 

the section, 

(3) that such conviction must he by one of the Courts mentioned in the 

section, and 

(4) thait such Court must be of the opinion that it is necessary to bind 

over the accused to keep the peace. 

The power under the section may also be exercised by an appellate Court 
or by the High Court in revision. 

The section contemplates only one order requiring security being passed 
at the time of passing sentence on the accused. There is no provision for a 
preliminary order to show cause and final order after enquiry as is provided 
for in the case of proceedings under S . 107 . 

3. “Person accused of an offence”. — The power to order security 
under this section exists only as against an accused person. A Complainant 
cannot be ordered to give security under this section. 1 

4. “Any offence punishable under Chap. VIII . . . S. 154 thereof.” 

— These words are new. and were introduced in 1923. (See Note 1, supra.) 
Their effect is to enable security being demanded from persons accused of any 
offence under Chap. VIII of the Penal Code, except those specified in the 
section. Hence the undermentioned cases decided before the Amendment of 
1923 are no longer good law. 1 


S. 106, 
Notes 
1 — 4. 


Note 3. 

(1) (1902) 1902 Pun. He. No. 3, Crown v. 

Kallu . 

Note 4. 

(1) (1890) 1890 Pun. Re. No. 3 Cr., Emperor 
' ' v. Tar Mahammad, (Offence under 

Cr. P. C.— 51 


S. 144 — Security cannot be ordered). 
(1907) 6 Cri. L. Jour. 14 (15): 29 All. 

569. Emperor v. Hueain Bakeh 
(Offence under S. 153. No secu- 
rity can be ordered). 

(1920) 1920 Boni. 402 (406), Rahimat 

AUt v. . Emperor ( Do . ) . . . , , . 
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5. “Offences punishable under S. 143”. — Prior to the amendment of 
the section in 1923, it was held in some cases that on a conviction under S. 143 
of the Penal Code, security could be ordered if the facts of the particular case 
showed that the unlawful assembly had intended to use force, 1 while in a number 
of other cases, it was held that an offence under S. 143 by itself did not justify 
action under S. 106. 2 Under the present section, as amended, it is clear that 
on a conviction under S. 143 of the Penal Code, the accused cannot be ordered 
to give security for keeping the peace. 2 

6. Offence punishable under S. 149 of the Penal Code.— An offence 
under S. 149 of the Penal Code read with another section of the Penal Code 
(for no offence is punishable under S. 149 alone) is not one on conviction of 
whicli the accused can be bound over to keep the peace. 1 

7. Offence of “rioting”. — The word “rioting” which occurred in 
the section prior to the amendment of 1923 has been omitted. But as the offence 
of rioting (S. 147) is one under Chapter VIII of the Penal Code and does not 
fall under any of the excluded sections, an accused person convicted of rioting 
can be bound over to keep the peace under this section. 1 

8. “Offence of assembling armed men.”- — Prior to the amendment of 
1923. “assembling armed men or taking other unlawful measures with the evid- 
ent intention of committing the same” (offence involving breach of peace) 
was one of the matters on conviction for which the accused could be bound over 
to keep the peace. 1 These words have now been omitted. But it is conceived 
that the offences referred to by these words would in particular cases be covered 
by Chapter VIII of the Penal Code, the whole of which with certain exceptions 
has been expressly brought within the purview of the section. See for instance, 
S. 150 of the Penal Code (engaging members for unlawful assembly). 

9. Assault. — As will be seen from Note 10, infiyn , the language of 
the section makes it clear that the offence of assault is treated as one which 
necessarily involves a breach of the peace. In the case of such an offence 
therefore it is not necessary to record an express finding as to a breach of the 


S, 106, 
Notes 
5 — 9. 


Note 6 . 

(1) X 1907 ) 5 Cri. L. Jour. 19 (21) (Cal.), 

Bepin Behari v. Prana Kul Majum- 
dar. 

[See also (1875) 24 Suth. W. R. 29 (29), 
Akool v. Partama .] 

(2) (1908) 7 Cri. L. Jour. 392 (392): 35 

Cal. 315, Raj Narain v. Bhagabal . 
(1903) 26 Mad. 469 (469), Kamookaran 

Kunhammad v. Emperor. 

(1908) 7 Cri L. Jour. 200 (201) (Cal.), 
Chandra Bhxtsan v. Emperor. 

(1899) 26 Cal. 576 (578), Jibhal Oir v. 
Jog Mohem Oir. 

(1900) 27 Cal. 983 (984), Sheo Bhajan v. 
S. A. Mosawi. 

(1904) 1 Cri. L. Jour. 447 (449) (Cal.), 
Kishore Shankar r. Emperor. 

(1916) 17 Cri. L. Jour. 241 (241): 1916 
Cal. 883: 43 Cal. 671, Abdul AH 
v. Emperor. 

(1912) 13 Cri. L. Jour. 138 (139) (Cal.), 
D. L. R. v. Ohulhan. 

(3) (1927) 1927 All. 136 (137), Nanbat v. 


Emperor. 

Note 6. 

(1) (1925) 1925 Pat. 117 (117): 3 Pat. 870 r 

Chhedi Singh v. Emperor . 

(1932) 1932 Lah. 489 (489, 490), Ghasita 
Singh v. Emperor. 

(1934) 1934 Oudh 279 (280), Saun Ponds 
v. Emperor. 

Note 7. 

(1) (1929) 1929 Mad. W. N. 583 (587), 

Pedda Hampayya v. Emperor. 

(1923) 1923 Mad. 606 (607), In re Mari- 
mxUhu Naidu. 

Note 8. 

(1) (1901) 5 Cal. W. N. 250 (252), Sri HaH 

Shome v. Lai Khan. 

[See also (1916) 17 Cri. L. Jour. 313 
(313) (Pat.), Sarju Lai v. Emperor 
("Lathies” are “arms” within 
S. 106).] 



Securit\ for keeping the peace on CONVICTION. 403 

peac^ 1 The contrary view expressed in the undermentioned case 2 is it is sub- 
mitted, not correct. £<* for a full discussion Note 10 below. 

10. “Assault or other offence involving a breach of the peace”.— 

Ihe word “peace” means a quiet behaviour towards the King and his subjects; 
and the words brea ch of the peace’ me an a viol ation of that quiet peace and 
security which is guaranteed by the laws for the personal comfoit of the subjects 
of tlm kingdom.- The words “ assault or other offence involving a breach of the 
peace make it clear tnat assault is an offence which involves a breach of the 
peace within the meaning of the section. 1 - 0 An assault as defined in S. 351 of 
the Penal Code (which is the definition to be adopted for the purposes of this 
Code also)- is an offence against a person and not against the public. It 
consequently follows that the breach of the peace contemplated by the section 
is not a breach of the public peace. 3 

Giving tlieJanguage of the section its plain meaning the words “offence 
involving S’ breach of the peace” must mean an offence, one of the constituting 
elements of which is the commission of or the intention to commit, a breach of 
the peace on the part of the offender. 4 Thus the offence of causing hurt or 
grievous hurt which necessarily has, as one of its elements, the commission of 
a breach of the peace as explained above is an offence “involving a breach of the 
peace”. 5 An offence of criminal trespass (i.e., entering upon property with 
intent to commit an offence or to intimidate insult or annoy any person in 
possession of such property) may or may not be an offence involving a breach 
of the peace. If the entry is made with intent to commit, for example, the 
offence of hurt or assault, one of the elements of the criminal trespass of which 


Note 9. 

(1) ( 1923) 1923 Mad. 618 (619). Ramaswamx 

T her an v. The Crown. 

[See also (1924) 1924 All 306 (307) : 46 
1 All. 105, Jafar Hussain v. King • 

(2) (1926) 1926* r AlL 144 (145). Muhammad 

* Rahim v. Emperor (This case has 
also been dissented from in 1929 
AH. 349). 

Note 10. 

( I.®) 8 * 0 1933) a *lfl33 A W?j5B> : 55 A„. 857, 

(1910 , £«<?. SouH- 

rajufiu Naidu , In re * . . 

(1921) 1921 All. 35 (36, 37), Ohajjjj^v. 

rSee .lsoTlSM) W24 All 306 (307): 46 
[See a AU ' l05 ; Jafar Husain v. Emperor.] 

<2> M983) ^ 3 "' All. Wftll): =5 All. 867. 

( 8 ) (193d) TJddin v. Emperor. 

, 1919 ) 1910 Mad. 770 (771, 772), Sow* 
1 9W r ajulu Naidu, In re (dissenting from 
9 Q Mad. 190 and 30 I. C. 435). 
[See also (1921) 1921 All. 35 (37), Ohajju 

(4) (1909) 9 88 ( 88 ), In re 

^ ' Ratamhu" Hoideen* 

(1919) 1919 Bom. 150 (150, 151) : 43 Bom. 

> gr^^ 8i2> ’ “ 




(1924) 1924 Mad. 808 (809): 47 Mad. 846, 
Kuppa Reddiar, In re. 

(1906) 3 Cri L. Jour. 461 (462): 29 Mad. 
ta «.. 19 ®’ Muth&ah Ghetti v. Emperor. 

JJZ}) uni 48 (49), Rtff. V. Sivaram. 
1931) 1931 Cal. 646 (647), Sashadhar 

Acharya v. -Sir Charles Tegart (Con- 
viction under S. 504. I P Ondnl 
(5) (1933) 1933 All. 609 (611)': 55 All 850, 

-\ aziruddin v. Emperor . 

(1934) 1934 Oudh 425 (426): 9 Luck. 272 
Sura} Pal v. Kamta. 

(1921) 1921 All. 35 (37), Chhaju v. Em - 

, peror (S - 823, Penal Code). 

(1929) 1929 All. 349 (350): 51 All. 520, 

Mewa Lot v. Emperor (1927 All. 157 
and 1926 All. 144 Exp].). 

(1932) 1932 Lah 435 (436): 13 Lah. 336. 
Hayat Kluin v. Emperor (S. 324 
Penal Code). * 

(1923) 1923 Mad. 618 (619), Ramaswami 

Thevan v. The Crown (Hurt). 

(1919) 1919 Mad. 770 (771. 772), In re 
Sounrajulu Naidu (Dissenting from 
29 Mad. 190 and 30 I.C 4351 

(1927) 1927 Oudh 101 ( 102 ). Eing-Ernperor 
v. Ramanuj (8 Oudh L. J. 318 
dissented) . 

(1904) 1 Cri. L. Jour. 1054 (1055): 7 
LDo* 1 ) Ctt8 ’ 338 ’ Ue0hu v * Emperor 

(1905) 2 Cri. L. Jour. 720 (721): 3 L. 

30 ' , Emperor r. Ha Taw 
(Offence under S. 324). 

[See however 1921 Oudh 140 (140), Dubri 
t. Emperor (It was held tkat the 
circumstances in which the hurt was 
caused in the particular case did not 
involve a breach of the peace) . 1 
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S. 3 06, the accused is convicted will be an intention to commit a breach of the peace and 

Note 10. such criminal trespass will therefore be an “offence involving a breach of the 

peace .” 0 On the other hand, if the entry is made with intent, for example, to 
commit theft , 7 or to have sexual intercourse with the complainant’s wife , 8 the 
criminal trespass will not be an offence involving a breach of the peace. See 
also the undermentioned cases. 8 "* 

An offence which does not require the commission of, or the intention to 
commit, a breach of the peace, as a necessary element thereof, is not one involving 
a breach ol the peace . 9 The fact that in the course of commission of such offence 
the accused as a matter of fact does acts involving a breach of the peace 10 or 
which are likely to lead to a breach of the peace or which are likely to provoke 
persons other than the offender to commit a breach of the peace 11 will not make 
the offence itself one “involving a breach of the peace”. 

The above principles have, however, not always been kept in view by 
judicial decisions with the result that there is a great diversity of opinion. One 
set of decisions hold that the words “breach of the peace” mean only a breach 
of the public peace and that offences such as that of causing hurt or grievous 
hurt wherein injuries are inflicted only against a particular individual are not 
offences involving a breach of the peace . 12 Another class of decisions has held 


(6) (1903) 7 Cal. W. N. 25 (26), Tarini 

Char tt n Mundlc v. Oourikant. 

(1903) 30 Cal. 93 (94), Baidyanath Majum- 
dar v. Nibaran Gope. 

(1867) 7 Suth. W. R. (Cr.) 14 (15), In 
re Gendoo Khan. 

(3873) 20 Suth. W. R. 37 (Cr.), Queen 
v. Jtiapoo. 

(1925) 1925 Lah. 621 (621), Dullah v. 
Emperor . 

(1917) 18 Cri. L. Jour. 81 (81): 1917 
Low. Bur. 76, Sit Hon v. Emperor. 
(1920) 1920 All. 164 (164): 42 All. 345, 
Dharamraf v. Emperor. 

(7) (1908) 8 Cri. L. Jour. 476 (478): 4 L. 

B. R. 277, Morali v. Emperor. 

(8) (1897) 25 Cal. 628 (630), Subul Ohunder 

v. Ram Kanai. 

( 8-a ) (1885) 1885 All. W. N. 303 (303), Em- 
press v. Kundan Singh (Breaking 
open unoccupied shop) . 

(1866-1867) 3 Bom. H. C. R. 1 (5), Reg. 
v. Bhaskar. 

(1901) 1901 Pun. L. R. No. 127, p. 501, 
Badar-uddin v. Emperor. 

(9) (1897) 1 Cal. W. N. 186 (187), Ram 

Charan Mai tie v. XJmcsh Chandra 
Mondal (Theft) . 

(1893-1900) L. B. R. 630 (630), Empress 
v. Nga Tha Ein (Do.). 

(1892) Ratanlal 622 (622), Empress v. 

Muni Ram (Do.). 

(1867) 7 Suth. W. R. 57 (58) (Cr. ), 

Queen v. Kunce Sonar (Theft). 
(1902) 26 Mad. 469 (469), Muthiah v. 

Emperor (Theft, mischief and unlaw- 
ful assembly) . 

(1923) 1923 Mad. 618 (619), Ramaswami 
v. Emperor (Do.). 

(1927) 1927 All. 136 (137), Naubat v. 

Emperor (Offence under S. 143 or 
S. 427). 

(1926) 1926 Lah. 675 (676), Santosh Singh 
v. Emperor (Offence under S. 452, 
I. P. Code) . 

(1924) 1924 Lah. 311 (312), Mohammad 
Afzal v. Emperor (Wrongful con- 
finement) . 

(1892-1900) L. B. R. 50 (51), Empress v. 


Nga So Pe (Abuse, S. 294, Penal 
Code) . 

(1904) 2 L. B. R. 125, Emperor v. Ma 
J7la Bon (Do. ) . 

10) (1909) 9 Cri. L. Jour. 88 (88) (Mad.), 

In re Patambie Moideen (S. 106, Cr. 
P . Code refers to offence into which 
breach of the peace necessarily enters 
as a constituting element and not 
merely an offence committed under 
circumstances showing that the 
accused did acts involving a breach 
of the peace) . 

(1891) 2 Weir 48 (48), Paezensky v. Mrs. 

Smith (Under S. 106, Cr. P. Code, 
it is the offence for which the person 
is convicted and not the facts as put 
in evidence at the trial, which deter- 
mines whether or not security can be 
demanded) . 

11) (1930) 1930 Cal. 802 (803), Asoke Pranna 

Bal v. Emperor (Offence under 
S. 504 of the Penal Code). 

(1932) 1932 Oudh 33 (34): 7 Luck. 573, 
Sadho Ram v. Emperor (S. 504, 
Penal Code) . 

(1900-02) L. B. R. 262 (262), Crown v. 
Nga Wet Taung. 

(1921) 1921 Lah. 96 (97): 2 Lah. 279, 
Abdullah v. Crown (Offence under 
S. 297, I. P. Code). 

(1899) 2 Weir 47 (47), Kunhipurapuram- 

hil v. Gulam Hussain (Offence under 
Ss. 296 and 298, I. P. Code). 

(1903) 30 Cal. 366 (368), Arun Samorita 
v. Emperor. 

12) (1923) 1923 Oudh 37 (37), Mahant Durga 

Bharathi v. Emperor (Conviction 
under S. 325, I. P. Code. See 
contra 1927 Oudh 101) . 

(1872) 4 N.-W. p. 154 (154), Queen v. 

Kunhiya (See decisions contra in 
Foot-note 5 above) . 

(1921) 1921 Oudh 140 (140, 141), Dubri 
v. Emperor (Dissented from in 1927 
Oudh 101). 

(1927) 1927 All. 157 (158): 49 All. 131, 
Atma Ram v. Emperor (Dissented 
from in 1929 All. 349) . 
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that if such offences are committed in a public place, or near or in sight of a 
public place, they may be regarded as involving a breach of the public peace. 13 
A third class of cases has held that it is not necessary that a breach of the peace 
either actually committed or intended, should form an element of the offence, 
but that if in the course of committing it, the accused is found on the evidence 
to have committed acts amounting to a breach of the peace, then the offence 
could be regarded as one involving a breach of the peace. 14 It has accordingly 
been held in this class of cases that the Court should expressly give a finddnp as 
to the existence of a breach of the peace before it can proceed to act under this 
section. 15 A fourth class of cases hold that even though a breach of the peace 
may not be an element of the offence of which the accused is convicted, it may 
be said to involve a breach of the peace if there is a probable breach of the peace. 16 
In the undermentioned case 17 it was held that if the offence — for example, an 
offence under S. 504 of the Penal Code — provoked the commission of a breach 
of the peace on the part of olhers, it is an ingredient of the offence under S. 504 
which is therefore an offence involving a breach of the peace. 

It is respectfully submitted that none of the above classes of views can 
be supported on principle. If in committing an offence of which a breach of 
the peace is not an element, the accused does commit acts amounting to a breach 
of the peace, he should be charged and convicted for the offence of which such 
breach of the peace is an element. 18 To act under this section without doing 
so seems to be clearly an exercise of jurisdiction not warranted by the terms of 
the section. 


11. Criminal intimidation. — This is one of the offences on conviction 
for which the accused can be bound down to keep the peace. It is important to 
note that there should be a conviction for criminal intimidation; the mere fact 
that the facts of the case disclose the commission of such an offence by the accused 

is not enough. 1 


(1926) 1926 All. 144 (145). Muhammad 

I? a him v. Emperor (Do.). 

1932 Lah. 489 (489), Ghasita Singh 
(1932) Emperor (But see 1932 Lah 435). 
(1925) 1925 Nap. 36 (37), Raja Ram v. 

(1915) 30 V Ina ' C«s. 435 (435) (Mad O, 

g d £ *$£££* l£i i» 1»1» Mfd. 

<1904) Tcri. L- Jour. 555 (556): 1904 
(13) (1904) ^ R lst qr . 4 . Emperor v. 

(1924) 1924 ir Oudh“233 (234). Emptror v. 
[See OMimV N. ; W.P. 338. 

( i9 2 4) ssr&siw <ii9) ' Nanha v - 

<14, ,1904, 

UiKua Ya <Abu«^-S. 294. 

IBkSii Emperor ?SK>. “ 

< 1824) MV K^vpa reVroV- 

1 1908) i n, Crr”V: 200 (201, (Cl.). 

° ’ Chandra Ilhu.a,. S'n V. Emp' ror 

. < 1904 , 1 T C?“ > 'L- Jour- 447 (449) (Cal.), 


Kish ore Sarkar v. Emperor. 

(1901) 29 Cal. 393 (394), Kinoo Sheikh v. 
Darasilla . 

(1906) 3 Cri. L. Jour. 461 (462): 29 

Mad. 190, Muthiah Chctti v. Em- 
peror. 

(1932) 1932 Sind 87 (88): 26 S. L. R. 

18, Flaroon v. Emperor (Mischief) . 
(1907) 5 Cri. L. Jour. 25 (28. 29): 9 

Oudh Cas. 381, Ma/jbul Ahmad- v. 

Emperor (Conceded). 

(1923) 1923 Mad. 133 (133), Thirwnal 

Reddy v. Emperor . 

(1913) 14 Cri. L. Jour. 562 (563) (All.), 
Rama Dir v. Emperor (Mischief) . 
(1931) 1931 Cal. 645 (646), Abdul Qa/ur 
v. ifohd. Mirza (30 Cal. 366 and 
1930 Cal. 802, distinguished) . 
(1906) 3 Cri. L. Jour. 461 (462): 29 

Mad. 190, bluthiah Chetty v. Emperor. 

(15) [See the cases cited in foot-note (14) above.] 

(16) (1911) 11 Ind. Cas. 589 (589): 33 All. 

771, Emperor v. Manak Rai. 

(17) (1919) 1919 Bom. 150 (151): 43 Bom. 554. 

Sued Yacoob Syed Lalaminan v. 
Emperor (Dissented from in 1932 
Oudh 33) . 

(18) [See (1932) 1932 Oudh 33 (84): 7 Luck. 

573, Lodha Rani v. Emperor. ] 

Note 11. 

(1) (1910) 11 Cri. L. Jour. 680 (681) (Lah.), 

Abdullah Khan v. Grown. 

(1921) 1921 Lah. 96 (97): 2 Lah. 279, 
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12. Is convicted of such an offence’'.— The jurisdiction to pass an 

i dei for security under this section arises only on conviction of an accused person 

SLTh^ i ° T me f ior J ed th e re 'in. 1 So, where the accused person is 
Note 11* sup-a a " n0t * ° rdered to g,ve seeunt T under this section. 2 See also 


Where the accused is only convicted of an attempt to commit one of the 

offences mentioned in the section, there is no jurisdiction to pass an order for 
security against him on such conviction. 3 

13. Conviction in summary trial.— An order for security under this 
section can be passed even if the accused is convicted in a summary trial. 1 

14. Courts empowered to act under this section. — The power to require 
security under this section is conferred only on the High Court, the Court of 
session, or the Court of a Presidency Magistrate, District Magistrate, Sub-Divi- 
sional Magistrate or a Magistrate of the first class. A Magistrate of the third 
class has therefore no power to act under this section. A Magistrate of the second 
class also has no power to do so unless he is a Sub-Divisional Magistrate. 

8. IS confei’s the full powers of a Presidency Magistrate on a Bench of 

Honorary Presidency Magistrates. Such a Bench can take action under this 
section. 1 


In a ease tried by a Bench of Magistrates, if any of its members has first 
class powers, the Bench can pass an order under the section. {See S. 15 
sub-S. 2, supra.) 


See also S. 349, infra. 


lo. ‘Such Court is of opinion . . . peace”.— The mere fact that a 
person is convicted and sentenced for one of the offences mentioned in this section 
is not enough for binding him over under it. It is further necessary that the Count 
should be of opinion that “it is necessary to require such person to execute a bond 
ioi keeping the peace - 1 The necessity or desi rabil ity of requiring security in 
particular cases are guided by the following considerations: — 

1. Do the circumstances indicate that a breach of the peace is likely to 
recur ? If they do, then an order for security is justified. 2 If 
they do not, the accused should not be bound over. 3 Thus, when 



Abdullah v. Crown. Note 14. 

(1904) 1 Cri. L Jour. 447 (449) (Cal.), (1) (1905) 2 Cri. L. Jour. 770 (773) (Bom.), 

Kishore Sarkar v. King-Emperor. JTassan v. Tas Kubar. 


Note 12. 

<1) (1874) 21 Suth. W. R. (Cr.) 37 (38), 

Sahebdi v. Kuran. 

(1875) 24 Suth'. W. R. (Cr. ) 10 (10), 

Queen v. Har Kumari. 

(1906) 3 Cal. L. R. 72 (73), In the 
matter of Umda Khanum. 

(2) (1874) 22 Suth. W. R. (Cr.) 9 (10), 

Dilloo Singh v. Ootnin. 

(1862-65) 1 Bom.* H. C. 91 (92), Reg. v. 
Byhavalad. 

[See also (1870) 2 N. W. P. H. C. R. 431 
(432), Queen v. Nirunjun Singh.) 

(3) (1880) 3 Shome 33, Abinash Chunder v. 

Hurrish. 

• » 

Note 13. 

<1) (1886) 1886 All. W. N. 181 (181), Em- 
, peror v. Lachman. 

(1904) 1 Cri. L. Jour. 1054 (1055): 7 
Oudh Cas. 338, Meghu y, Ernperor. 


Note 16. 

(1) ‘ (1927) 1927 Pat. 37 (38), Jai Singh v. 

Emperor (In order to support an 
order under S. 106, the Court must 
as a condition precedent show some 
grounds for requiring the security) . 
(1933) 1933 All. 609 (611): 55 All. 850, 
Naziruddin v. Emperor. 

(2) (1929) 1929 All. 349 (350): 51 All. 520, 

Mewa Lai v. Emperor. 

(1870) 13 Suth. W. R. 73 (75) (Cr.), 

Imamoodeen Bheena. 

(3) (1918) 48 Ind. Cas. 340 (341): 1918 Pat. 

252, Monsi v. King-Emperor (Order 
under section is bad when the act 
charged was done in a moment of 
impulse and there was not the 
slightest likelihood of a repetition of 
it) . 

(1916) 30 Ind. Cas. 748 (748): 1916 Mad. 

1035, In re Ranga Goundan (Security 
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the accused has been sentenced to a long term of imprisonment 

or transportation, an order for security is unnecessary and 
uncalled for. 4 

2. Would t lie order for security have the effect of preventing the 
accused from exercising his legal rights? If so, such an order 
should not be made. 5 



S. 106, 
Notes 
15-16. 


Illustrations. 

(a) The accused's party were in possession of certain land. The complainant’s 

party tried to dispossess them by force. The accused in defending thc-ir 
possession exceeded their right of private defence and were consequently 
convicted of noting under S. 147 of the Penal Code. It was held that there 
was no reason for binding over the accused as that would prevent them from 
further resisting the unlawful action of the complainant’s party and as the 
complainant was the party who was more likely to break the peace. 15 

( b ) The I ja radar of a market in order to prevent sale of foreign articles used force 

and caused huit to certain iti nerant vendor s. It was held that though he had 
exceeded his rights under the law, lie should not be bound over as he would 
thereby lie practically prevented from exercising his legal rights in the 
market." 


The law does not provide that the Court should record its reasons for 
forming an opinion that it is necessary to require security. But it is desirable 
that they are so recorded so that an appellate Court may he in possession of the 
reasons if they are not otherwise apparent on the face of the records. 8 

16. “At the time of passing sentence”.— An order for security under 
this section must be passed at the time of the conviction and the passing of the 
sentence. 1 In other words, the order must be part of the decision in the main 
case. 2 If no such order is passed at the time of passing the sentence but it is 
considered desirable to bind over the accused, the only procedure by which this 
can be done is that laid down in S. 107. 3 But the Court must not only record 
a conviction but pass a substantive sentence before the provisions of S. 106 can 

come into play. 4 

It has been held by the Bombay High Court 5 that the restriction as to 
the order for security being passed at the time of passing sentence does not 




unnecessary when under compromise 
between both parties, accused s 
allowed to be in peaceable possessmn). 

<4) (1909) 10 j^ ri 'g4 ' Ry a Wa v. Emperor. 

<5) (1907) 6 Crb Emperor^ ( ' 

aoov> f &V. SUE? ,C “ , K 

« ( 1907 ) 5 Cri. L. Jour. 19 

[But compare (19U7) y> Pranukul ( i„ 

^i^cise security was ordered but It 
held that the opposite party 
alSo should be bound over under 

* ?* rr°i 7) L Jour. 40 (41) (Cal.), 

(6) (19 ° 7) f ian jJr f 2 TT82 r 5) (Cab), 

<?> ( 1907) AW a Kumar v. Emperor. 


(8) (1933) 1933 All. 609 (011, 612): 55 Alb 

850, Naziruddin v. Emperor. 

Note 16. 

(1) (1871) 15 Suth. W. R. (Cr.) 56 (56), 

Gobind Sooboodhr.e, In re. 

(1871) 3 N.-W.P. 96 (97), Queen v. 

Powell. 

(1924) 1924 All. 230 (231), Ram Adhin v. 
Emperor. 

(1872) 4 N.-W.P. 154 (155), Queen v. 
Kunhiya. 

(2) (1925) 1925 All. 443 (444), Dindayal v. 

Emperor. 

(3) See cases cited in foot-note (1). 

(4) (1903) 2 Low. Bur. R. 53 (54), Emperor 

v. Nga Shwe Tun. 

(5) (1928) 1928 Bom. 134 (135), Husain 

Qhulam Jiabi v. Emperor. 
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b Security for keeping the peace on conviction. 

fl pply to an appellate or revisional Court ordering security under the provisions 

o± sub-S. 3 The reason given is that sub-S. 1 which contains the restriction 

a ovenamed does not control sub-S. 3 which confers the power on appellate 
and revisions! Courts. 

As seen in Note 2 above, no notice to show cause why security should not 
he required is necessary before an order is passed under this section. 6 

The Patna High Court lias, however, observed in the undermentioned 
ase that to adopt proceedings under this section without notice to the parties 
is an incorrect procedure on general principles of justice”. 

17. ‘ Notice \ — See Note 16, supra. 

18. Form and contents of order under section.— An order under this 
section can only be for security for keeping the pence. Courts have no power 
to require security for good beJiaviour under this section. 1-a 

An order under the section should not provide for an engagement to be 
executed at a future date. Thus an order which directs that the prisoner shall, 
at ' conch,s ion of the term of his imprisonment , execute a bond for keeping the- 
peace would not be a proper order under the section. The reason is that, under 
the law, he is at liberty to execute the bond at once or ait any time > before the 
expiration of the term of his imprisonment. 1 [See Ss. 120 and 123, infra], 

. An or ^ er under the section must specify the amount for which security is; 

required; otherwise, the order is bad. 2 See Notes to S. 112, infra. The Court 

has no power to order that securities under this section should be furnished in 
landed property. 3 

19. “With or without sureties”.— The section empowers the Court 
to order that the bond for keeping the peace should! be with sureties. This does- 
not, however, enable the Court to direct that a particular person must be one 
of the sureties. 1 Further an order requiring a surety for a higher amount than 
that for which the accused is directed to execute a bond is wrong; the reason 
is that the surety stands security only for the sum for which the bond is executed 
by the principal (viz., the accused). 2 

20. “Setting aside of conviction— Effect of — Sub-S. 2.— Sub-S. 2 pro- 
vides that on the conviction being set aside, the bond so executed shall become- 


(6) (1924) 1924 All. 230 (231), Ram Adhin v. 

Emperor. 

(7) (1927) 1927 Pat. 37 (38), Jai Singh v. 

Emperor. 

[See also (1865-67) 3 Bom. H. C. R. 1, 
Reg. v. Bhaskar.] 

Note 18. 

(1-a) (1871) Ratanlal 48 (49), Reg. v. Shra- 

van. 

(1881) 1881 All. W. N. 154 (155), Em- 
press v. Jeojiath. 

(1883) 9 Cal. 215 (217), Tamil Mandal v. 
TJmid Kanigar. 

(1918) 1918 All. 95 (95), Mahaboi v. Em- 
peror. 


(1) (1875) 7 N.-W.P. 328, Queen v. Bachu. 

(1872) 4 N.-W.P. 154 (155), Queen v. 

Kunhiya and Mungro. 

[But compare (1867) 7 Suth. W. R. 14, 
Queen v. Qendoo Khan.} 

(2) (1881) 1881 A. W. N. 86 (86), Empress 

v. Sheobalak. 

(3) (1904) 1 All. L. Jo\ir. (N.) 162 (162)* 

Mokha v. Emperor. 

Note 19. 

(1) (1918) 1918 All. 95 (95), Mahabir v. Em- 

peror. 

(2) (1912) 13 Cri. L. Jour. 482 (482), Em- 

peror y. C. E. Ellis. 


✓ 



Security for keeping the peace on conviction. 


409 


void. But it is clear that the order for security based on such conviction also 
automatically falls to the ground and can be set aside. 1 

21. Alteration of conviction to one under a different section. Sub- 

(2) piovides that if the conviction is set. aside on appeal or otherwise’ the 

security bond executed under the section shall become void. But if the convic- 
tion is not set aside but merely altered to one under a different section which 
also is within the ambit of S. 106, the order for security can be allowed to stand. 1 

22. Power of appellate or revisional Court to order security— Sub- 
S. (3) .—Under the Codes of 1861 and 1872, the power to order security on 
conviction was conferred on the Court by which the accused was convicted or 
the final sentence or order in the case was passed. Hence it was held under 
those Codes that an appellate Court had the power to require security under 
this section though there was no provision therein corresponding to the' present 
sub-S. (3).' When the section was re-enacted in the Code of 1882, the words 
referring to the Court by which the final sentence or order in the case’ was passed 
were omitted. Hence it was held under that Code that an appellate Court had 
no power to require security under this section. 2 This Code by enacting 
the present sub-S. (3) has now expressly empowered an appellate Court and 
the High Court- in revision to pass an order for security, under this section 3 
The words “including a Court hearing appeal under S. 407” did not originallv 
occur in the sub-section, but were added by the amendments made in^I 9^3 
Hence, prior to the said amendments, there was a conflict of decisions* as to 


Note 20. 

(1) (1917) 18 Cr. L. Jour. 987 (988): 1917 

Pat. 500, Sahju Koeri v. MaUar 
Koeri. 

(1925) 1925 Pat. 17 (20), Gita Prasad v. 
King-Emperor. 

(1921) 1921 All. 282 (284), Qanga Saran 
v . Emperor. 

(1924) 1924 All. 696 (698), Dalganfan v. 
Emperor. 

(1895) 1895 All. W. N. 141 (141), Queen- 
Empress v. Chaffu. 

(1922) 1922 All. 184 (185), Anant v. 

Emperor. 

(1900) 27 Cal. 566 (570), Abhi Misser r. 
Lachmi. 

Note 21. 

(1) (1921) 1921 All. 261 (262), Sabir TTusain 

v. Emperor [Conviction under S. 323 
altered to conviction under S. 160 
(affray) — It was ordered that the 
order for security under S. 106, Cr. 
P. Code should stand]. 

Note 22. 

(1) (1882) 4 All. 212 (214), Empress v . Kamta 

Prasad. 

(2) (1889) 16 Cal. 779 (781), Ashu v. Queen- 

Empress. 

(1884) 1884 All. W. N. 71 (71), Empress 
v. Ghovglui Sahai. 

(1890) 1890 All. W. N. 201 (201), Queen- 
Empress v . Laehman. 

( 1888 ) 1888 Pun. Re. 23 (Cr.), Nidhan 
Singh v. Empress. 

(1884) 1884 Pun. Re. 21 Cr., Jan Muham- 
mad v. Empress. 

(1890) 1890 All. W. N. 170, Empress r. 

(1891) 1 Mad. L. J. 252 (262). 

(1897) Ratanlal 906, Queen-Empress ▼. 

Mahomed Isa. ... .. _ 

(1888) 1888 Pun. Re. 28 p. 48, Nidhan 
Singh v. Empress. 

Cr. P. C.— *62 


(1895) 

(3) (1904) 
(1919) 
(1919) 
(1905) 

(4) (1909) 

(1909) 

(1910) 

(1910) 

(1908) 

(1907) 

(1918) 

(1918) 

(1909) 

(1923) 

(1906) 

(1906) 

(1909) 

(1908) 

(1907) 


v. 


17 4**' 67 Queen-Empress 

is/irt. 

i»9 ri V, L ” Jour - 190 (190): 26 All. 

io!o E Z Per ^r V \ Gh ' d(l ™ Mustafa. 

919 All. 37o (376), Zafar Ilusain 
v. Emperor. 

53 Ind. Cas. 488 (489): 191ft 

Singh v. Emperor. 
1905 Pun. Re. 21. Mira n v. Em- 
per or. 

10 Cri. L. Jour. 289 (290) (Mad.). 
Gnanamurthi v. Emperor (Appellate 
' ourt had no power) . 

10 Cri. L. Jour. 309 (313, 314) • 

i» 09 P - R . 7, Emperor v Hardii 
»> mgh. ( Do . ) . 

11 Cri L. Jour. 251 (251) (Mad.), 
^ G - Lttte ”umana Thalavan (Do.) 

11 Cri. L. Jour. 640 (640) (Mad.). 
Emperor v. RhoddamMha (Do ) 

1908 Pun. Re. 21. Gopal Singh v. 
Emperor (Do.). 

1907 J*' 1 ". Re. 6. Radha Singh v. 
K\ng-Emperor (Do.). 

1918 Cal. 517 (517), Karim BuTcsh 
v. Emperor (Do.). 

i 918 ,V? h - 370 < 371 >: 1018 P. R. 
5, Lai khan v. Emperor (Do ) 

1909 P. R. 7 (Cr.), 77 ardit Singh 
v. Emperor (Do.). 

1923 Lah. 91 (92), Karam Singh 

v. Emperor (Do.). 

3 Cri. L. Jour. 461 (462) • 29 
Mad. 190. Muthia Ohetly v. 'Em- 
peror (Do.). 

is ? ri „ Jonp * 493 (499): 30 

Mad. 162, Doraiswami v. Emperor 
(Do.). 

?> Jr J our - 84 < 84 > : 1908 

, • x Gopal Singh v. Emperor 
( Vo. ) . 

8 p rl • L- Jour. 9 (10): 35 Cal. 
434, In re Memin Mahta (Do.). 

6 Cri. L. Jour. 302 (303): 10 Oudh 




S. 106, 
Notes 
20 — 22 . 



S. 106, 
Notes 
22 — 23. 
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whov an a P*? e ^ atc Court cou ^ P ass an order for security under this section 
heie the original trial was before a Magistrate not empowered to act under 

ftis section, as for instance, a Magistrate of the third class. This conflict is 
set at rest by 1 he present amendment as it makes it clear that an appellate Court 
an require security under the section even in cases where the original trial was 
)eiore a Magistrate of the second or third class. 5 

. , .^ ut power under sub-S. (3) cannot be exercised where the offence 

tor which the accused is convicted does not fall within the purview of sub-S. (I). 6 

It should be noted that the power under sub-S. (3) is given to an appellate 
out . and to the High Court in revision. Hence, a District Magistrate exercis- 
mg powers of revision lias no power to order security under this section. 7 

As to whether the order under sub-S. (3) can be passed suhseq'itenf to 
the passing of the sentence, see Note 16. 

23. Appeal. — No appeal will lie against an order to furnish security 
under this section. 1 "* The reason is that the order is a separate order and not 
part of the sentence. 


Where the right of appeal depends on the length of the period to which 
the accused is sentenced to imprisonment, the mere fact that he has been ordered 
to give security under this section will not enable him to appeal if otherwise he 
cannot do so, although the period of imprisonment to which he would become 
liable in case of his non-compliance with the order added to the substantive 
sentence passed against him would reach or exceed the appealable limit. 1 

The appellate Court can, while upholding the conviction, set aside the 
oi del for security to keep the peace passed against the accused under this section, 
the order of the appellate Court in such a case being only an “incidental order” 
winch it is expressly empowered to pa^g under S. 423, Cl. (d). 2 


v 287, Baijnatk v. Emperoi 
(Do • ) • 

(1907) <) Cri. L. .Tour. 276 (277): 1907 
P. R. 6, Radha Singh v. Empe- 
ror (Do. ) . 

(1907) 5 Cri. L. Jour. 88 (89): 30 Mad. 

48, Par(lr »ftsiva v. Emperor (Do.). 

(1918) 43 Ind. Cas. 796 (796): 1918 Cal. 

.. 517, Karim Baksh v. Emperor (Do.). 

(1924) 1924 Cal. 540 (540), Eusafali 

Ahmad Ktuiiraj v. Emperor (Do.). 

(1913) 14 Cri. L. Jour. 592 (592): 16 
Oudh Cas 281, Bharat Singh v. Em- 
peror (Appellate Court could pass 
such an order) . 

(1917) 1917 Pat. 701 (702), Buchan Singh 
v. Emperor (Do.). 

(1910) 11 Cri. L. Jour. 480 (481): 33 
All. 48, Dharam Das v. Emperor 
(Do.). 

(1924) 1924 Nap. 49 (50): 19 Nag. L. R. 

154, Hasan Beg v. Emperor (Do.). 

(1897-1901) 1 Dpp. Bur. R. 9 (10), Queen- 
Empress v. Nga Po Maumg (Do.). 

(1920) 1920 Oudh 226 (226): 23 Oudh 
Cas. 380, Lachmi Narain v. Emperor 
(Do.). 

(1921) 1921 All.. 217 (217): 43 All. 372, 
Tilak Roy v. Emperor (Do.). 

(1908) 8 Cr. L. Jour. 267 (269) (Bom.), 
Emperor v. Bhan Singh (Do.). 

(1914) 1914 Mad. 269 (270), In re Gunda 
Ganji Reddi (Do.). 

(1914) 1914 Mad. 562 (563): 37 Mad. 


153 ’ Solai Goundan, In re (Do.). 
(1918) 1918 All. 95 (95), Mahabir v. Em- 
peror (Do.). 

(5) (1927) 1927 Pat. 37 (37), Jai Singh v. 

King-Emperor. 

(6) (1923) 1923 Mad. 133 (133), Thirumal 

Reddi, In re. 

(1902) 29 Cal. 393 (394), Kinoosheikh v. 

Dar Astullah MoUah (Theft) . 
(1901) 1901 Pun. I». R. 127, Badrauddin 
v. Emperor. 

(7) (1918) 1918 All. 216 (216), Doobar Te- 

■wari v. Emperor. 

[But see (1897-1901) U. B. R. Vol. I, 9 
(10), Queen-Empress v. Nga Po 
Maung (Rule is different in Upper 
Burma by virtue of a Local Regula- 
tion) . 


nose 


(1-a) (1889) 2 Weir 460 (460), Rowtha Goun- 
,, , dan „ v .- Muthuswamy Goundan. 

(1) (1904) 1 Cri. L. Jour. 1054 (1055)- 7 

rc i Megai v - Emperor. 

[See also (1889) 2 Weir 460 (460), Rowtha 

/n\ / , x v ’ Mxithusawmi Goundan.] 

(2) (1903) 30 Cal. 101 (102), Abdul Wahed- 

ud-din v. Amiran Bibi. 

( 1881 ) l A. W r . N. 154 (155), Empress v. 
Jeonath . 

[But see (1870) 13 Suth. W. R. Cr. 73 
(75), Re Imamoodeen (Case under 
Code of 1861).] 


.t 


. 
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24. Revision. — The question of requiring security for keeping the 
peace is a matter left largely to the discretion of the Court convicting the 
accused and the High Court in revision will generally be reluctant to interfere 
with the exercise of such discretion . 1 But the High Court can interfere and will 
do so if the circumstances of any case require such interference . 2 

B. — Security for keeping the Peace in other 
x cases and security fo r go od behaviour . 

1 07 *. (1) Whenever a Presidency Magistrate, District 

Magistrate, Sub-divisional Magistrate or 

peaceYn^othe/cases 1 ! 1115 the Magistrate of the First Class is informed 

that any person is likely to commit a 
breach of the peace or disturb the public tranquillity, or to do 
any wrongful act that may probably occasion a breach of the 
peace, or disturb the public tranquillity, the Magistrate if in his 
opinion there is sufficient ground for proceeding may, in manner 
hereinafter provided, require such person to show cause why he 
should not be ordered to execute a bond, wittT or~~without sure- 
ties, for keeping the peace for such period not exceeding one 
year as the Magistrate thinks fit to fix. 

(2) Proceedings shall not be taken under this section 
unless either the person informed against or the place where the 
"breach of the peace or disturbance is apprehended, is within the 
local limits of such Magistrate s jurisdiction, and no proceedings 
shall be taken before any Magistrate, other than a Chief Presi- 
dency or District Magistrate, unless both the person informed 
against and the place where the breach of the peace or disturb- 
ance is apprehended are within the local limits of the Magis- 
trate’s jurisdiction. 


♦(CODE OF 1882— Ss. 107 & 108.) 

B. — Security for keeping the Peace in other Cases and Security 

for good behaviour. 

107. Whenever a Presidency-Magistrate, District 
Security for keeping the Magistrate, Sub-divisional Magistrate, or Magistrate of the 
neace in other cases. First Class receives information that any person is likely 

F to commit a breach of the peace, or to do any wrongful act 

-that mav probably occasion a breach of the Peace within the local limits of such Magis- 
trate’s iurisdiction, or that there is within such limits a person who is likely to commit 
A breach of the peace or do any wrongful act as aforesaid in any place beyond such 

m (1921) 1921 P*t te 4« (478). Bomlatchan 
(1) Emperor. 

T Crl h. Jour. 3 (4) (Bom.). 

(1 9 °4) * m ° er ' or v . Raoli Fulchand. 


(1920) 1920 All. 104 (104): 42 All. 
Emperor v. Dharam Raj. 

(2) (1920) 1920 All. 108 (108), Mirao v. 

peror. 


845, 

E 771 - 


S. 106, 
Note 24, 


S. 107. 
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(3) TV hen any Magistrate not empowered to proceed 
Procedure of Magistrate unc *er sub-section (1) has reason to believe 

sTsfZZTn t0 act under that any P erson is likely to commit a 

breach of the peace or disturb the public 
tranquillity or to do any wrongful act that may probably occa- 
sion a breach of the peace or disturb the public tranquillity, 
and that such breach of the peace or disturbance cannot be pre- 
vented otherwise, than by detaining such person in custody, such 
Magistrate may, after recording his reasons, issue a warrant 
for his arrest (if he is not already in custody or before the 
Court) and may send him before a Magistrate empowered to 
deal with the case, together with a copy of his reasons. 

(4) A Magistrate before whom a person is sent under 
sub-section (3) may in his discretion detain such person in 
custody pending further action by himself under this chapter . 


limits, the Magistrate, may, in manner hereinafter provided, require such person to show- 
case why he should not be ordered to execute a bond, with or without sureties, for 
keeping the peace for such period not exceeding one year as the Magistrate thinks fit 

TO J1X| 


_ . , I 08 ' When an y Magistrate not empowered to proceed 

Procedure of Magistrate, under S. 107, or a Court of Session or High Court has. 

etc., not empowered to act reason to believe that any person is likely to commit a 
under Section 107. breach of the peace or to do any wrongful act that may 

probably occasion a breach of the peace, and that such 

breach of the peace cannot be prevented otherwise than by detaining such person in 

custody , such Magistrate or Court may issue a warrant for his arrest (if he is not already 
in custody or before the Court), and may send him before a Magistrate empowered to 
deal with the case under S. 107. A Magistrate before whom a person is sent under this- 
Section may in Ins discretion detain such person in custody until the completion of tho 
enquiry hereinafter prescribed. 


(CODE OF 1872 — Ss. 491, 494 Proviso, 498, Para. 1, 502, Para. 7.) 

491. Whenever a Magistrate of a Division of a 

Summons to any person District, or a Magistrate of the First Class, receives infor- 

to show cause why he mation that any person is likely to commit a breach of the 

should not give bond to peace, or to do any act that may probably occasion a breach 

keep peace. of the peace, he may summon such person to attend at a 

time and place mentioned in the summons, to show cause 
why he should not be required to enter into a bond to keep the peace, with or without 
sureties, as such Magistrate thinks fit. 

Explanation I . — A summons calling on a person to show cause why he should not 
be bound over to keep the peace, may be issued on any report or other information which 
appears credible and which the Magistrate believes; but the Magistrate cannot bind over 
a person until he has adjudicated on evidence before him. 

Explanation II . — A Magistrate may recall a summons issued under this Section if 
he thinks proper. 
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SYNOPSIS. S. 107. 

Note No. 

I LEGISLATIVE CHANGES . . . . . . 1 

II SCOPE AND OBJECT OP SECTION . . . . 2 

III “IS INFORMED” .. .. .. .. 3 

(1) Whether proceedings can be initiated on orders of 

superior Court . . . . . . . . 4 

(2) Information which has already been subject of 

JUDICLVL PROCEEDING, WHETHER CAN BE BASIS OF ACTION 
UNDER THIS SECTION . . . . . . 5 

(3) Information under section is not “Complaint” .. 6 

(4) Person Proceeded against whether entitled to copy of 

INFORMATION RECEIVED BY MAGISTRATE . . . . 7 

(5) Whether suit for malicious prosecution lies in 

RESPECT OF INFORMATION GIVEN UNDER SECTION . . 8 


Warrant of arrest. 494. 

Provided that, whenever it appears to such Magistrate, upon the report of a Police- 
officer or upon other credible information (the substance of which report or information 
shall be recorded), that there is just reason to fear the commission of a breach of 
, * peace which may probably be prevented by the immediate arrest of any person, 
tht Magistrate may at any time issue a warrant for his arrest. 

Time for which person 498. The period for which the Magistrate may bind 

mav be bound to keep a person to keep the peace, with or without security, shall 

^ not exceed one year, 

peace. 

Recovery of penalty from 502. * # * * * 

principal. 

Proceedings under this Chapter may be taken, either in the District in which the 

„ , a.- ii „ u nimrehendcd, or where an offence has been committed in breach of 

breach ot the peace 7 , 

the bond or in any District where the person it is desired to bind may be. 

(CODE OF 1861 — Ss. 282, 285 and 289.) 

It shall be lawful for the Magistrate of the District or other Officer exercis- 

jng the powers of a Magistrate, whenever he shall receive 


Summons to any person 
to show cause why he should 
not enter into a bond to 
keep the peace. 


credible information that any person, whether a European 
British Subject or not,, is likely to commit a breach of the 
peace, or to do any act that may probably occasion a 
breach of the peace, to smmon such person to attend at 
a time and place mentioned in summons, to show cause why 


1 „ wwinired to enter into a bond to keep the peace with or without sureties 
he should not be require ^ 


285. 


Magistrate shal. think fit. 

Warrant of arrest. 

• l that whenever it shall appear to the Magistrate or other Officer as 
Provide* report of a Police-officer or upon other credible information, the subs- 

aforesaid, upon 1 t or information shall be recorded that there is just reason to 
tance of wbic » 1 ^ ] )reac i! G f the peace, which may probably be prevented by the 

fear the comnnssio it H i, a n lawful for the Magistrate at any time to issue 

immediate such person. 

a warran 289. The period for which the Magistrate or other 

t Officer as aforesaid may bind a person to keep the peace 

Limit for con nem with or without security, shall not exceed one year. * * * 
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SYNOPSIS . 


IV 

V 

VI 

VII 


VIII 

IX 

X 

XI 


XII 

XIII 


Note 

(6) Whether suit for defamation lies in respect of infor- 
mation UNDER SECTION 

ANY PERSON IS LIKELY TO COMMIT A BREACH OF 

THE PEACE OR DISTURB THE PUBLIC TRAN- 
QUALITY” 

“WRONGFUL ACT THAT MAY PROBABLY OCCASION 
A BREACH OF THE PEACE OR DISTURB THE 
PUBLIC TRANQUILLITY” 

DISTURBANCE OF PUBLIC TRANQUILLITY 
“IF IN HIS OPINION THERE IS SUFFICIENT GROUND 
FOR PROCEEDING” 

(1) Power of Magistrate to call for report from 
Police or Subordinate Magistrate 
“MAY REQUIRE HIM TO SHOW CAUSE” .. 

( 1 ) Burden of proof 

“'WITH OR WITHOUT SURETIES” .. 

WPIO CAN TAKE PROCEEDINGS UNDER SECTION . . 
TERRITORIAL JURISDICTION 
(1) Transfer of proceedings under section to another 
Magistrate for disposal 
SUB-SECTIONS 3 AND 4. 

REVISION 


No. 


9 


10 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


« 


Other Topics. 


A rightful act cannot be made the subject 
of proceeding under this section. See 
Note 11. 

Bail and detention in custody. See S. 117 
Note 5 (IX). 

Consent to give security — Effect of. See 
S. 117, Note 3. 

Evidence. See Note 16. 

Further inquiry. See S. 119, Note 3. 

Initiation of proceedings in disregard of 
Sub-S. 2. See Note 19, Pts. 6 to 8. 

Joint enquiry. See S. 117, Note 13. 

Nature of proceeding. See S. 117, Note 4. 

Persons against whom proceedings can be 

1 . Legislative Changes. — 


taken. See Note 10. 

Procedure to be followed in the enquiry. 
See S. 117, Note 4. 

“Require such person to show cause.” See 
S. 112, Note 3. 

Security proceedings in cases of disputes 
relating to immoveable property. See 
S. 144, Note 2 and S. 145, Note 4. 

Special powers of District Magistrates, 
whether can be delegated. See Note 
19, Pt. 3. 

Transfer under S. 526. See S. 117, Note 5 
(VII) . 


Difference between the Codes of 1872 and 1861 — 

The Code of 1861 (282) gave the power of drawing up proceedings for 

security to keep the peace to “Magistrate of the District or other officer 

exercising the powers of Magistrate”, whereas S. 491 of the Code of 1872 

conferred the power on a Magistrate of a division or a district or a Magistrate 
of the first class.” 
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Changes made in 1882 — 

(1) The Presidency Magistrate was made one of the Magistrates who 

could take action under this section. 

(2) Under the Code of 1872, it was provided that proceedings under 

the section “may be taken either in the district in which the 
breach of the peace is apprehended or in any district where the 
person it is desired to bind may be”. The Code of 1882 
provided that action might be taken on “information that any 
person is likely to commit a breach of the peace within the local 
limits of such Magistrate’s jurisdiction or that there is within 
such limits a person who is likely to commit a breach of peace 

in any place beyond such limits.” See Note 19. 

(3) The Code of 1872 expressly provided that proceedings might be 

started on the basis of any report or information “which 
appeared credible and which the Magistrate believed.” The 
Code of 1861 also used the word “credible” before the word 
“information’’ in the section. There are no corresponding 
words in the Code of 1882. 

(4) The Code of 1872 expressly provided that a summons to show 

cause under the section might be recalled at any time by the 
Magistrate if he thought proper to do so. This .provision was 
omitted in the Code of 1882. 

(5) The word “wrongful” before the words “act that may probably 

occasion a breach of peace” was newly introduced in the Code 
of 1882 giving effect to the undermentioned decisions under the 
previous Codes 1 See Note 11. 

(6) The previous Codes provided for the extension of the period of 

security after it had been ordered, under certain circumstances 
(Vide S. 290 of the Code of 1861 and 499 of the Code of 1872). 
No corresponding provision was made in the Code of 1882. 2 

Changes made in 1898 — 

(1) The words referring to the disturbance of public tranquillity were 
newly added. See Note 12. 

(21 Sub-S. (2) was substituted for the words referring to territorial 
jurisdiction which occurred in the Code of 1882. 

(3) Sub-Ss. (3) and (4) were newly added. 

CJianges made in 1923 — , 

( 1 ) The words “if in his opinion there is sufficient ground for pro- 
ceeding” have been inserted in sub-S. (1), Compare S. 204. See 

Note 13. 


Se^o- <Cr.). Kashi 

> - - 

i^ U M877> 1877 Pun. Re. Cr. No. 
[See « ,8 ° (18 J/ 0 U v- Mt Zenura] 

under the prior Codes 
) The hunger of any practical im- 


portance. 

(1872) 18 Suth. W. R. 57 (58), Re Oooroo. 
(1871) 15 Suth. W. R. 18 (18), Re Kali- 
■nath Biswas. 

(1867) 7 Such. W. R. 26, Kalicharan v. 
Bunkar. 

(1867) 7 Suth. W. R. 23 (24), Diego De 
Silva ▼. J change* r . 


S. 107, 
Note 1. 
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S. 107, 
Notes 
1 — 3 . 


(2) The words “pending- further action by himself under this chapter” 
m sub-b. (4) have been substituted for the words “until the 
completion of the enquiry hereinafter prescribed”. See 


2. Scope and object of Section.— Section 106 and this section deal with 
the circumstances under which a person can be required to give security for keep 

% te"-* for security tTSS, 

scone of ' ?' 1 S a is cwnvlcted of an offence falling within the 

l J SI If ° , 1IS P0WerS U,lder that section he cannot draw up proceedings 
° st the accused under the present section, on the same-materials. 1 


• ‘ : ] c S ^'T ' S prCventlve and not punitive. In other words, the section 

is not intended for the punishment of past offences but for the prevention of 

acts that may amount to or lead to a breach of the peace hereafter. 2 But the 
section is applicable notwithstanding that the acts alleged as giving rise to an 
apprehension of breach of the peace on the part of a person constitute in them- 
selves specific offences for which he may be punished. 3 


In proceedings commenced under this section the Magistrate can only 
require security for keeping the peace. He has no power to order attachment 
of property .* Similarly, he cannot require a person to execute a bond to 
observe certain time limits for attendance at a Mosque, 5 so also, a woman cannot 
he ordered by a Magistrate to enter into a bond not to commit adultery.® 

The institution of proceedings under the section is not an accusation of 
an offence; and therefore, if the information proves to be false, the Court has 
no power to act under S. 250, infra ? 


For the relative scope of this section and S. 145, see Notes under S. 145. 

3. Is informed . A Magistrate has no jurisdiction under this section 
1o proceed against any person where there is no information against him. Thus, 
where A presented a petition to a Magistrate alleging that B was likely to commit 
a breach of the peace and praying that he should be bound over and the Magis- 
trate on taking his statement came to the conclusion that A himself was a 
quarrelsome person and called upon him to show cause why he should not be 
bound down, it was held that the Magistrate's action was ultra vires as there 
was no information against A. 1 But there is no restriction as to the source of 
the information on which a Magistrate can act under this section. 2 Thus the 


Note 2. 

'1) (1871) 3 N.-W.P. 96 (97), Queen v. 

Powell. 

(2) (1931) 1931 Lah. 191 (194): 12 Lah. 457, 

Shadi Lai v. Emperor. 

(1908) 8 Cri. L. Jour. 128 (129): 35 Cal. 

674, Ramchandra Haidar v. Emperor. 
(1895) Rat. 830 (831), Queen-Empress v. 
Dayaram. 

(1904) 6 Bom. L. R. 663 (664), In re 
Shit' ram Parashram. 

(3) (1918) 44 Inti . Cas. 38 (40): 1918 Pat. 

183, Khelraboo Sahur v. Emperor. 
'(4) (1924) 1924 Oudh 345 (346), Ram Sarup 


v. Emperor. 

(5) (1876) 1876 Pun. Re. No. 10 (17) (Cr.), 

Shahab-ud-din v. Crown. 

(6) (lb/7) 1877 Pun. Re. No. 1 (Cr.), Crown 

v. Mt. Zenura. 

(7) (1935) 1935 Lah. 29 (30), Rohal v. Kauvn. 

Note 3. 

(1) (1920) 1920 Lah. 100 (101): 1 Lah. 554, 

Abdul Karim v. Emperor. 

(2) (1881) 3 All. 545 (553) (F. B.), Em- 

press v. Muhammad Jaffar. 

(1867) 8 Suth. W. R. 79 (80), Tarinee 
Kant v. Lahoroory. 
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Magistrate can draw up proceedings on the basis of a Police report,® or the 
report ot a Subordinate Magistrate 4 or the information given by a private 
individual. 5 Proceedings can also be drawn up on the basis of information 
•derived from a previous tidal of the person proceeded against wherein he was 
acquitted Note •>). Put the information on which proceedings arc drawn 

up must be clear and definite so as to afford notice to the person proceeded 
against of what he is to meet (See Note 10). 

4. Whether proceedings can be initiated on orders of superior 
Court. — An assault case in which the accused was fined was brought to the 
notice of the High Court by the complainant preferring a petition to it and the 
High Court, holding that the accused should have been required to furnish 
security to keep the peace, directed the Magistrate to summon the accused to 
show cause why he should not be ordered to furnish security. A majority of 
the Full Bench of the Allahabad High Court held that the High Court Jiad 
power under S. 297 of the Code of 1872 (now S. 439) to order a Magistrate 
to take proceedings under S. 491 (now S. 107) and that the proceedings drawn 
up in obedience to such order were legal. 1 Spankie, J.. on the other hand, held 
that, the question of initiating proceedings under this section is entirely within 
the discretion of the Magistrate. 2 But the High Court may instruct the Magis- 
trate 1 o act under this section and the High Court’s decision may be regarded 
as one mode of “informing” the Magistrate. 3 

5. Information which has already been subject of judicial proceeding 
whether can be basis of action under this section.— Although S. 403 or S. 494 
•does not apply to proceedings under this section, yet, on general principles of 
justice, a person should not be vexed repeatedly with proceedings under it on 
the same facts as those which foimcd the foundation for previous proceedings 
wherein those facts were found insufficient to justify an order for security. 1 

f 1887) 9 All. 452 (4G4), Queen-Empress 

v. Abdul Qadir. 

(1884) 6 All. 132 (136), Empress v. Ba- 
btui (Information may be hearsay). 

rfleo also (1930) 1930 Mad. 975 (976), 

^ S€ (Magistrate not bound to disclose 
source of information).) 
r-H (1932) 1932 All. 670 (672), Anantapadma- 
v ' nabha v. Emperor. 

(1868) 10 Suth. W. R. 41 (41) (Cr. ), 

Jirindaban Saha, In re. 

(1869) 4 Bong. E. R. 46 (ol) (F. B.), 

1 liehari Palak v. Mahomed. 

(1874) 21 Suth. W. K- 28 (28) (Cr.), 

187 Queen v. Ram Ch under Roy 

(1869) 6 Bom. H. C. R 1 r 

Jivanji. 

(4) (1871) 8 Bom. H. 

v. Irapa. 

(1864-65) 2 Mad. H. E. 

' Ex parte SeUikel. „ 

<5> (1932) 1932 AH. 670 (672). LaUnUmi Na- 

1 rain v. Emperor. 

(1867) 7 Suth. W. R- 30 (Cr.), Queen v. 

(1M5) fo^Mir 5^r,624) 315 

(1926) x s J ani{vi jte( jdu v. Kondagiri Koneri 

r.\ (1922) mf oudh 273 (274 275), Em- 

(6) ( 1922) Qnbardan Singh. 

(1868) ?0 r 8utb. W. R. 1 <2). H. 
singh Narain. 

4 . 

•(1) (1881) 5 *. 5 UoMLJtifSiVw P**™ 

Cr. P. C.— 53 


uc / it *</•/. 

1 (5), Reg. v. 
162 (163), Reg. 
R. 240 (242), 


/ o \ r c* , and . ol *fi eld > JJ > Spankie, J. Contra), 
(zj [free also the following cases. 

(1924) 1924 Cal. 540 (540), Haneef Sheikh 
v. Jabani Mandat (Magistrate should 
not draw up proceedings merely be- 
cause the District Magistrate directa 
him to do so) . 

(1925) 1925 Cal. 262 (262), Phani Bhusan 
v. Kurcja liehari (Sessions Judge 
cannot set aside in Revision order 
of Magistrate refusing to draw up 
proceedings and order him to draw 
up proceedings) . J 

(3) (1881) .5 All. 545 (548, 554), Empress v. 

Mohammad Jafir. 

Note 6. 

(1) (1918) 41 Ind. Cas. 991 (992): 1918 Mad. 

555: 41 Mad. 246, In re Nugireddi 
v. h o a da Reddy. 

(1933) 1933 Mad. W. N. 915 (916), Sat- 
■waji Rao v. Emperor. 

(1929) 1929 Mud. 842 (844), Rangaswami 
v. Emperor. 

(1913) 14 Cri. L. Jour. 559 (560, 561): 

36 Mad. 316, Mulhia Moopan, In re 
(Obiter). 

[See (1871) 3 N.-W.P. 96 (97), Queen 
v. Powell (Where a Magistrate (on 
conviction for assault) has omitted 
t® *«ke security under S. 106 he can 
only proceed under 8. 107 on fresh 
or further information other than 
that derived from the trial that the 
parties were likely to commit breach 
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But where the prior order with reference to an “information” is not one finally- 
disposing of the matter, there is no bar to proceedings being started again on 
the same basis.- 2 Thus, where the previous order was only one allowing the 
police to withdraw their charge sheet under S. 107 with a view to laying a fresh 
one after omitting some of the persons included therein, proceedings on the 
basis of the second charge sheet are not barred though both the charge sheets. 
A\erc based on the same facts. 3 Similarly, where a Magistrate on receiving a 
Police report praying for action against a certain party under S. 107 issues 
warning notices to both the parties concerned, he does not thereby become 
fundus officio and there is nothing to preclude him from drawing up proceed- 
ing's under the section thereafter. 4 So also, where a Magistrate on receiving 
a Police report asking tor action under S. 107 against certain persons declines 
to institute proceedings against some of them and the case is subsequently 
transferred to another Magistrate, the latter is not precluded from starting 
proceedings against them on the basis of the same information. 5 


It should also be noted that a criminal prosecution against a person and a 
security proceeding against him on the same facts are independent and do not 
exclude cacli other; and the failure of the criminal prosecution is no bar to the 
proceeding under this section. 0 


6. Information under section is not “Complaint”. — An essential 
element of a “complaint” as defined in S. 4 ( h ) is that it must contain an alle- 
gation that some person has committed an offence . The essence of an infor- 
mation under this section (S. 107) is that some person is likely to commit a 
breach of the peace or do any other act specified in the section. Hence an 
information under this section is not a “complaint” within S. 4 (h). 1 See 
also Note 14. 

7. Person proceeded against whether entitled to copy of information 
received by Magistrate. — A Magistrate taking action under this section is not 
bound to disclose the source of the information received by him. Hence the 
information does not form “part of the record” within S. 548, infra, and the 
person ordered to show cause why lie should not be required to give security 
is not entitled to a copy of the information on which the order is based. 1 

8 . Whether suit for malicious prosecution lies in respect of information 
given under section. — There is a conflict of decisions as to whether a suit, for 
malicious prosecution is maintainable in respect of proceedings under this 


of peace) . 

See also (1913) 14 Cri. L. Jour. 189 (189), 
Ohandan Sahu v. Bhadai Rai (Dis- 
charge of person informed against 
on ground that Police report of date 
mentioned in proceedings not in ex- 
• i istence — Mistake of date — Second 

proceeding based on report of real 
date not barred) . ] 

(2) See (1929) 1929 Cal. 506 (506, 507), Abdul 

Mannaf v. Mohd. Nurulla. 

(3) (1913) 14 Cri. L. Jour. 559 (560, 561) : 

36 Mad. 315, In re Muthia Moopar. 

(4) (1929) 1929 Cal. 506 (506, 507), Abdul 

Manaf v. Mohammad Nurulla. 

(5) (1932) 1932 Cal. 864 (865): 59 Cal. 1484, 

Oolam Rahaman v. Kalipada Manna. 


(6) (1922) 1922 Oudh 273 (274), Emperor v. 

Gobardan Siyigh. 

[See however (1933) 1933 Mad. W. N. 

915 (916), Satwajee Rao v. £?m- 
peror .] 

Note 6. 

(1) (1932) 1932 All. 670 (671), LaJcshmi Na - 

rain v. Emperor. 

(1924) 1924 Lah. 630 (630), Shamasuddin 
v. Ram Daj/al Singh. 

(1928) 1928 Lah. 694 (694), Mari Singh v. 
Jagta. 

Note 7. 

(1) (1930) 1930 Mad. 975 (976), Ananlapadba- 

nabiah v. Emperor. 
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section.. On the one hand, it has been held by the High Courts of Allahabad 1 
and Calcutta 2 that such proceedings are of a quasi criminal nature and can 
give rise to an action for damages for malicious prosecution. On the oilier hand, 
it lias been held by the Madras High Court 3 that a suit for malicious pro- 
secution can be brought only when there has been a prosecution for an offence 
and as proceedings under the section do not involve any such prosecution, they 
cannot afford a cause of action for a suit for malicious prosecution . 


There is also a conflict of view on the question whether in cases in which 
information against a person is laid before a Magistrate under this section, hut 
the Magistrate does not see fit to take any action and no preliminary notice 
to show cause under S. 112 is issued against the person informed against, a 
suit for malicious prosecution will lie. According to the High Court of Madras 
the prosecution cannot be deemed to have been started at all and hence, there 
can be no suit for malicious prosecution. 4 The Calcutta High Court has on the 
other hand held that a suit for malicious prosecution will lie even in such a case 
because, according to it, the prosecution commences with the information to the 
Magistrate. 5 

No suit foi malicious piosecution lies in respect of proceedings under 
this section (as in other cases) if they have not been started without reasonable 
and probable cause. 0 


9. Whether suit for defamation will lie in respect of information under 
section.— Statements contained in an information to the Magistrate under 
this section are absolutely privileged and cannot be made the ground of a suit 
for defamation against the informant. 1 The privilege extends also to statements 
made by witnesses to a Police-officer to whom the Magistrate has referred, for 
investigation and report, the information lie has received under this section. 2 

As to whether the Magistrate has power to call for such a report see 
Note 14, infra. 


10. “Any person is likely to commit a breach of peace or disturb the 
public tranquillity ’ ’ . — The information on which proceedings can be started 
under the section should be to the effect that the person to be proceeded against 
is likely to commit a breach of the peace or disturb the public t ranquillity "or do 
any wrongful act that may probably occasion a breach of the peace or disturb 
the public tranquillity. 1 The information must be of a clear and definite kind 
directly affecting the person against whom proceedings are to be drawn up and 
it should disclose tangible facts and details so that it may afford notice to such 


(1) (1919) 
(1921) 

(2) (1915) 
.(1912) 

( 8 ) ( 1002 ) 
(4) (1926) 

( 1002 ) 
(6) (1915) 


Note 8. 

1919 All. 388 (389): 41 All. 503, 
Kizullah Khan v. Emperor. 

1921 All. 173 (173): 43 All. 402, 
Chiranii Singh v. Dharam Singh. 

27 Ind. Cas. 449 (451): 1915 Cal. 
79. Narayan v. Fulman. 

18 Ind. Cas. 737 (739) (Cal.), 

Oroivdy v. O’Reilly- 
13 Mad, L. J. 370 (370), Kanda- 
sivamy v. Subramania. 

1926 Mad. 521 (522. 524): 49 

Mad. 315, Sanfivi Reddi ▼. Gonda- 
aari Koneri Reddi. 

13 Mad. L. J. 370 (870), Kanda- 
Mwamy Atari v. Subramania FQlay. 
27 Ind. Cas. 449 (452): 1915 Cal. 
79, Narayan Singh v. Fulman Singh. 


(6) (1925) 1925 Pat. 469 (470), Harihar Singh 

v. Das rath Ahir . 

. Note 9. 

(1) (1926) 1926 Mad. 521 (524, 525): 49 Mad. 

81., Sanfivi Reddi v. Kondagan Ko- 
fieri Reddy. 

(1918) 18 Ind. Cas. 737 (742) (Cal.), 

. <7 rowdy v. O' Reilly. ' 

(2) (1926) 1926 Mad. 521 (523, 525): 49 Mad. 

315, Sanfivi v. Koneri. 

(1) (1904) 1 Crl. L.. Jour. 696 (697) (All.), 

\ \ a a?£ ra J? ah £ dlir Pal v - Emperor. 

W R 93 , Re Birrtahuree. 

(1908) 1903 Pun. L. R. No. 115, p. 484, 

I « # % a . i f a f 1 • . • .a 
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person of what he is to come prepared to meet . 2 The reason is that the juris- 
diction to bind over a person in proceedings commenced under the section arises 
only when it is proved by definite evidence of facts that he is likely to do any 
of the acts specified therein. 2 "' Hence, proceedings under the section cannot 
be commenced on the basis of information which merely contains, vague recitals 
borrowed from the words of the section . 3 Nor is a mere statement that the per- 
son in question is using threats of violence to the opposite party 4 or has com- 
mitted ‘'diverse acts of oppression' ’ 4_a sufficient to justify action being taken. 
Similarly, a police report which merely says that the person sought to be bound 
over is an overbearing and quarrelsome man and that it is necessary to place 
him under security is not sufficient to justify proceedings against him . 5 

The mere fact that enmity or ill feeling exists between two parties is no 
ground for instituting proceedings under this section against one or both of 
them . 15 Hence, the fact that there has been a series of disputes and litigation 
between the parlies 7 or that the parties are continually bringing false cases 
against each other* or that they had taken different sides in Municipal politics 9 
is not sufficient for taking action under this section. Similarly, a party cannot 
be bound over merely because he has been boycotting another party . 10 


Sultan Mubaraz v. Mt. Iinno. 

(2) (1904) 1 Cri. L. Jour. 58 (59) (Cal.), 

Pram Krishna Saha v. Emperor. 

(1922) 1922 Cal. 97 (99), Aimuddin v. 

Emperor. 

(1884) 6 All. 26 (29) (F. B.), In re Jai 
Prakash Lai (Police report of the 
vaguest kind, containing no informa- 
tion directly suggesting a breach of 
the peace, contemplated or instigated, 
held insufficient for action under 
S. 107). 

(1921) 1921 Pat. 440 (443), Grant v. Em- 
peror. 

(1914) 1914 Sind 8 (11): 8 S. L. R. 207, 
Farid Jmambu-x v. Pirm Kouro. 

(2 a) (1921) 1921 Lah. 183 (184), Nitia Hand 

y. Crown (Order based upon vague 
evidence dealing in generalities and 
not specifying any of the petitioners 
as having any particular cause for 
hostilities is not justifiable) . 

(1926) 1926 Lah. 689 (689), Joti Sarup v. 

Emperor (More opinion of witnesses 
that accused is likely to do such acts 
is not enough) . 

(1931) 1931 Lah. 184 (184), Suraj Parkash 
v. Emperor (Do.). 

(1882) 1882 Pun. Re. No. 11, p. 15, Thana 
Pam v. Empress (Do.) 

(1925) 1925 Lah. 135 (136), Joti Malik v. 

Emperor (Evidence vague and gene- 
ral — No specific act attributed to 
accused — He cannot be bound over) . 

(1920) 1920 Nag. 203 (203, 204), Mohon 
v. Emperor (Proceedings under 
S. 107 cannot be based upon mere 
hearsay evidence) . 

(1921) 59 Ind. Cas. 374 (375): 1920 Pat. 

687, Lakshmi Singh v. Emperor 
(Some acts of accused should be 
proved) . v _ . _ 

(1906) 4 Cri. L. Jour. 363 (365) (Lah.), 
M. R. v. E. (Order binding over 
is illegal in absence of proof of some 
specific act of accused) . 

(1912) 13 Cri. L. Jour. 720 (720) (Lah.), 
Sher Singh r. Hart Singh. 

(1915) 26 Ind. Cas. 638 (639) : 37 All. 

33: 1914 All. 268, Brif Nandan v. 
Emperor. 

(1931) 1931 Lah. 191 (194): 12 Lah. 457, 


Shadi Lai v. Emperor (It is incum- 
bent on the prosecution to give clear 
proof of acts or specific conduct on 
the part of the person proceeded 
against from which a reasonable im- 
mediate inference can be drawn that 
a disturbance of the peace or breach 
of public tranquillity is likely) . 

7 Bur. 116, Nga Po. 

(1919) 49 Ind. Cas. 642 (645): 1919 Pat. 
22, Ghasi Ram v. Emperor. 

(3) (1929) 1929 Pat. 67 (68), Amanat Ali v. 

Empe ror. 

(1931) 1931 Pat. 347 (349), Raghunathpuri 
v. Premnarain Puri. 

(4) (1922) 1922 Pat. 209 (210), Nand Kishore 

Nath Sa/uti Deo v. Emperor. 

(4-a) (1902-03) 7 Cal. W. N. 32 (33), Sheikh 

Jinuat v. Sheikh Rhusen. 

(5) (1888) 1888 Pun. Re. No. 16, p. (31), 

Banarsi Das v. Empress. 

(1888) 1888 Pun. Re. No. 21, p. (41), 
Empress v. Shimbhu. 

(6) (1928) 1928 Lah. 243 (244), Parman Rani 

v. Emperor. 

(1914) 1914 Oudh 305 (306), Thakur Sheo 
Singh v. Emperor. 

(1871) 3 N.-W.P. 96 (97, 98), Queen ▼. 
Powell. 

(1904) 1 Cri. L. Jour. 696 (697) (All. ), 
Narendra v. Emperor. 

(1911) 12 Cri. L. Jour. 186 (186) (Lah.), 
Sherkhan v. Emperor. 

(1894) 7 C. P. L. R. 9 (10), Emperor v. 
Balaji. 

(1904) 1 All. L. J. 418 (419), Narendra 
v. Emperor. 

41922) 1922 Cal. 97 (99), Ainuddin v. 
Emperor. 

(1894) 7 C. P. L. R. 9 (10), Balajee Dada 
Singroo, In re. 

(7) (1916) 17 Cri. L. Jour. 484 (485): 1917 

All. 421, Mathura Sahu v. Emperor. 

(8) (1906) 4 Cri. L. Jour. 429 (430) (Lah.), 

Radha Kishen v. Emperor. 

(9) (1928) 1928 Lah. 863 (864), Kura Mai y. 

Emperor. 

(10) (1913) 14 Cri. L. Jour. 238 (238) (All.), 

Behari v. Emperor. 

(1922) 1922 Cal. 97 (99), Amiviuddin y. 
Emperor. 
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Moreover, where there is a dispute between two parties, all persons who 
are interested in the dispute and who belong to one side or the other cannot he 
proceeded against indiscriminately. No action can be taken against any one 
of them unless the facts show that he is likely to commit a breach of the peace 
or do any of the other acts mentioned in the section. 11 

Proceedings can be drawn up under the section against persons who are 
likely to abet the commission of the acts mentioned in it. 12 But a person cannot 
be bound over to keep the peace merely because his servants, agents or partisans 
are likely to break the peace or disturb the public tranquillity. 13 It should also 
be noted that a person cannot escape liability under the section on the ground 
that the acts imputed to him were committed under the orders of his master. 14 

It is not necessary for taking action under the section to show that he has 
actually donr any of the acts mentioned in it; it is only a likelihood of his doing 
such acts that is necessary. 14 '" Conversely, the mere fact that a person was 
likely to commit a breach of peace in the p.ast is no ground for proceeding 
against him under this section. No action can be taken against him under it 
unless the facts point to the likelihood of a breach of the peace or disturbance 
of the public tranquillity in the future , 15 It has even been held that though 


( 11 ) (1922) 
(1887) 
(1911) 
(1916) 

(1919) 

(1921) 
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(1910) 

(1904) 

(1934) 


(1874) 

( 12 ) (1883) 
(1922) 


(1912) 

(1904) 

(1917) 


( 1910 ) 


1922 Cal. 97 (99), Aminuddin v. 

Emperor. 

9 All. 452 (464), Queen v Abdul 
K ^ 

12 Cri. L. Jour. 186 (186) (Lull.), 
Sher Khan v. Emperor. 

17 Cri. L. Jour. 400 (400): 1916 
All. 100: 38 All. 468, Sambhunath 
v. Emperor. 

49 Ind. Cas. 642 (645): 1919 Pat. 
22. Ghatti Ilam v. Emperor. 

59 Ind. Cns. 374 (375): 1920 Pat. 
687. Lachmi Singh v. Emperor 
( Where, however, wrongful acts are 
committed or threatened to be com- 
mitted jointly by number of indivi- 
duals and not only by some of them, 
the act is the act of all and therefore 
All of them ure liable under S. 107). 
11 Cri L- Jour. 719 (720) (All.), 

Jagat Narain v. Emperor 
1 Cri. L. Jour. 58 (o9) (Cal.), 

Pran Krishna Saha v. Emperor. 
1934 Posh. 21 (21), Din Muhammad 
v Emperor (Civil dispute gome on 
for sometime between the parties- -No 
likelihood of breach— Security pro- 

ceedings are uncalled for — And only 
one nartv should not be hound down) . 
21 Suth. W. R. 2 (3, 4), Pralab 
Chandra Jiarooah, In re. 

6 All. 26 (29), Re Jat Prakash. 
1922 Nag. 180 (181), Iiaines v. 

Emperor (It is a “wrongful act 
which may probably occasion a breach 

13 I Crff ) L. Jour. 170 (172): 33 
All 775. Emperor v. Murli Singh. 

I Cri. U. Jour. 344 (348): 31 Cal. 

8 50 Surya Kanta v. Emperor. 

38 Ind. Cas. 758 (759): 1916 Pat. 
52 Bala Lai Mahton v. Emperor 
(Section applies to a person who as- 
serts a claim by keeping himself in 
the background and preparing to en- 
force the claim through a servant 
who is continuously armed). 

II Cri. L. Jour. 719 (720) (All.), 
Jagat Narain v. Emperor (It w com- 
mon and proper practice to take 
security from leaders of factions 
shown to bo likely to commit breach 


of peace as it is often impossible to 
bind over all the members of one or 
more parties). 

[But see (1912) 13 Cri. L. Jour. 126 (126): 

1912 P. R. 4, Devrat Singh v. 
Croun (Submitted tho decision is 
wrong) . J 

(13) (1882) 10 Cal. L. R. 430 (432), In ro 

Charon Chandra UuJlick (Non-resi- 
dent /.amindar cannot be bound over 
to keep the peace, merely because his 
local agents are committing acts 
likely to causo a breach of the peace). 

(1872) 17 Suth. W. R. 54 (54) (Cr. ), 
Jtam Coornar Banerji v. Ilajah Gopal 
Singh Deb (It is illegal to take io- 
cognizancc from one person in order 
to prevent another from committing 
a breach of the peace) . 

(1872) 9 Beng. L. R. 229 (234), Re 

Sutherland . 

(1904) 1 Cri. L. Jour. 696 (697) (All.), 
Narendra Bahadur Pal, In re. 

(1872) 18 Suth. W. R. 11 ( 11 ). Suther- 
land v. Crowdy. 

(1910) 11 Cri. L. Jour. 719 (720) (All.), 
Jagat Narain v. Emperor (Person 
cannot be bound over merely because 
he is wealthy or influential member 
of party which is likely to break the 
peace) . 

(14) (1905) 2 Cri. L. Jour. 554 (558) (Cal.), 

Srikantanath Shaha v. Emperor. 

( 14-a) (1904) 1 Cri. L. Jour. 58 (59) (Cal.), 

Pran Krishna Sala v. Emperor. 

(1864) 1 Suth. W. R. 45, Queen v. Sec/a- 
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(15) (1884) 1884 All. W. N. 54 (55), Empress 

v. Batuk (Mere fact that accused 
and others had quarrelled among 
themselves and assaulted each other 
not enough) . 

(1897-1901) 1 U. B. R. 16 (18), Nga Po 
Tin v. QueenrEmprcse (Accused was 
alleged to have instigated the throw- 
ing of stones at a theatre. Held, he 
should be prosecuted. Presumption 
as to future conduct may often but 
not always be drawn from past 
actions) . 

. ( 1908 ) 7 Ori. L. Jour. 282 (232) (Lsh ). 

Beli Ram v. Emperor (A hasty 
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there may be an apprehension of breach of peace at the time of the commence- 
ment of proceedings under the section, if the apprehension ceases subsequently 
before the final order for security is passed, the proceedings must be cancelled. 16 
But where it i-s likely that a breach of peace will take place in the near future, 
security should be taken even though the occasion on which ill feelings between 
the parties first came to ahead has passed away. 17 


Tn proceedings under this section the Court is entitled to take into con- 
sideration the utterance of threats by a party on different occasions, as well 
as the previous relations of the parties and the antecedent and other existing 
circumstances. 18 But the mere use of bombastic language does not render the 
person using it liable to be dealt with under the section. 19 The mere absence 
of actual overt acts on the paid of the person sought to be bound over; during 
the past six months is not conclusive proof that he is not likely to do any of the 
acts mentioned in the section. 20 It is not necessary for proceedings being 
diavn up under the section against any person that it must be shown that he 
intends to do any definite act 21 although, as already said, the information on 
vhicli action can be taken should otherwise be of a clear and definite nature. A 
xne possibility ot breach of the peace is not enough to justify proceedings under 
this section; there must be at least a reasonable probability of such a breach. 22 

11. “Wrongful act that may probably occasion a breach of the peace 
oi disturb the public tranquillity ” . — The mere fact that a person is likely to 


speech likely to cause a breach of 
the peace does not justify an order 
under this section against the speaker 
"'hen all fear a breach of the peace 
ceases before the order is made). 

(1S76) 2 Weir 49 (49), (The act of which 
information is given must be one 
which is shown to be in contempla- 
tion at the time of the information 
given and not merely one a repeti- 
tion of which may be expected or 
apprehended from past misconduct 
of the kind without anything fur- 
ther) . 

(1897-1901) U. B. R. Cr. Pro. 15 (15), 
Queen-Empress v. Nga Hmyin (Do.). 

(1904) 1 Cri. L. Jour. 755 (756) (Bom.), 
In re Shivram Parashram (It can- 
not be presumed from the fact that 
a person had done a wrongful act in 
the past that he is likely to do the 
same again) . 

(1927) 1927 Pat. 231 (232), Mirza Zulfa - 
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do any act that may probably occasion a breach of the peace or disturb the 
public tranquillity is not sufficient to form the basis of a proceeding under this 
section. It is necessary that the act should be a wrongful one. A rightful act 
cannot be made the subject of proceedings under this section, even though it 
may provoke a breach of the peace or disturb the public tranquillity. The 
section must be used to protect persons exercising their legal rights and not to 
interfere with such rights. 1 


The words “wrongful act” in the section mean “an act forbidden by the 
penal statutes of India or declared to be penal or wrongful by such statutes” 
and not merely an improper or inunoral act. 2 Thus the leading of a procession 
in violation of a prohibitory order under S. 144, 3 the interference with the 
worship in a temple of persons entitled to worship there in their own way 4 and 
the performance of ceremonies invoking the blowing of a conch in a place which 
is not set apart for the purpose and where no such ceremonies have taken place, 
with the deliberate intention of insulting a class of Mahommedans 5 are all 
wrongful acts. Sec also the following cases. 0 

On the other hand, the bona- fide exercise of the right to go in procession 
along a public road without infringing the law in any way 7 the blowing of a 
conch in connection with the ceremonial acts of worship in accordance with 
established usage at a place fixed for the purpose, 8 the killing of a dedicated 
bull, 0 the killing of cows quietly or secretly in a mosque or in a private house, 10 
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the exercise by a co-sharer of his lawful rights in improving the joint property 
even though the other co-sharer objects thereto 11 and the resistance to or pro- 
test against the invasion of one’s legal rights 12 are not "wrongful acts”. 

^ woman cannot be bound over under this section on the ground that she 

is likely to commit adultery and that her act may probably provoke the husband 

to commit a murder. The reason is that under S. 497 of the Penal Code 

(adultery) the wife cannot be punished for adultery even as an abettor and 

cannot be said to have committed a wrongful act. 13 See also the following 
cases. 14 


In proceedings under this section, an attempt must always be made by 
the Magistrate to ascertain the legal rights of the parties before he binds down 
one or the other of them. If he finds that the question of the respective rights 
and obligations of the parties is not easy of solution by him in the proceeding, 
he ought not to bind down one of the parties alone so as to give an unfair 
advantage to the other but should bind down both of them. 15 
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Before taking action against a person on the ground of his being likely 
to do a wrongful act which may provoke a breach of the peace, it must be shown 
that some definite act is in contemplation. 1G Moreover, breach of the peace or 
the disturbance of public tranquillity must be not merely a possible but a 
probable result, of the wrongful act. 17 

12. Disturbance of public tranquillity. — The words referring to the 
disturbance of public tranquillity did not occur in the prior Codes. The in- 
sertion of these words in the present Code shows that a person who is not 
likely to commit or provoke a breach of the peace but who is likely to disturb 
the public tranquillity can also be proceeded against under this section. 1 

13. ‘‘If in his opinion there is sufficient gTound for proceeding”. — i 
This section does not contemplate the drawing up of proceedings automati- 
cally whenever information of the kind mentioned in it is received by a Magis- 
trate. Action can be taken only wiien “in the opinion of the Magistrate 
there is sufficient ground for proceeding”. Thus in each case the Magis- 
trate has to exercise his discretion as to the credibility and sufficiency of the 
information received by him. 1 If he comes to the conclusion that the appre- 
hension as to breach of peace is unfounded he need not take any action under 
this section.- Thus, though an application under this section is not a “com- 
plaint” within the meaning of S. 203 infra , the Magistrate can dismiss it by 
virtue of his powers under this section itself, if he considers that the appli- 
cation is groundless. 3 But a Magistrate under this section -should act in the 
exercise of his own discretion. lie cannot commence proceedings against 
any one merely because the District Magistrate directed him to do so. 4 Nor can 
he dismiss an application under this section, merely on the report of a Zaildar . 5 

14. Power of Magistrate to call for report from Police or Subordinate 
Magistrate. — The procedure provided for in Ss. 202 and 203 infra does not 
in terms apply to a petition asking for an order for security being passed against 
a person because such a petition is not a “complaint” within the meaning of 
those section. 1 But a Magistrate to whom such a petition is addressed is not 
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Notes 
14—19. 


bound to initiate proceedings in every case. With a view to satisfy himself as 

to the necessity of issuing process under this section he lias the right to test the 

accuracy of the information received by him before issuing notice to the person 

informed against. For this purpose, the Magistrate has inherent power to 

refer the matter to Hie Police 2 or to a Subordinate Magistrate, 3 for investigation 

or enquiry and report, before he makes up his mind as to whether notice must 
issue or not. 


15. May require him to show cause. — An order directing a person to 
enter into a bond for keeping the peace is illegal if he was not summoned to 
show cause why such an order should not be passed against him. 1 

16. Burden of proof. — The fact that a person under this section is 
required to ‘show cause’ why he should not be ordered to give security for 
keeping the peace does not imply that in the subsequent enquiry which is held 
under S. 117 before a final order is passed, the burden of proving his innocence 
lies on the party who is required to show cause. As in all other criminal cases, 
the burden of proof is on 1 lie prosecution and not the person proceeded against. 1 

17. “With or without sureties , \ — In case of landed proprietors 
required to give security for keeping the peace their personal security should be 
considered sufficient. 1 


18. Who can take proceedings under section. — Proceedings under the 
section can be commenced only by a Presidency Magistrate, District Magistrate, 
Sub-Divisional Magistrate or Magistrate of the first class. Any other Magistrate 
who may consider such proceedings necessary against any person may follow the 
procedure laid down in sub-S. (3) if the conditions mentioned therein are 
present, or may communicate to any Magistrate who is empowered to start 
proceedings, the information which show’s the desirability of commencing such 
proceedings. 

As to who can take proceedings in the case of European British subjects 
see notes to S. 443, infra, 

19. Territorial jurisdiction.— Sub-S. (2) lavs down the rule as to 
the territorial jurisdiction of Magistrates under this section. According to it, 
the District Magistrate 1 and the Chief Presidency Magistrate have jurisdiction 
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where either the person proceeded against or the place where the bread) of 
the peace or disturbance of the public tranquillity is apprehended to take place 
is within Ihe local limits of their jurisdiction. Other Magistrates empowered 
to act under the section can do so only if bot\h the place where the breach of 
peace or disturbance of public tranquillity is apprehended and the person 
proceeded against are within the local limits of their jurisdiction. 2 A Magis- 
trate of this class cannot start proceedings against a person who is not within 
his jurisdiction even on the express direction of the District Magistrate to do 
so. 3 A Magistrate to whom no local area has been allotted under S. 12, ante has 
jurisdiction throughout the district. 4 Where the territorial jurisdiction of the 
Magistrate to take proceedings under this section is challenged it is incumbent 
upon him to enter into the matter and decide it after taking evidence if neces- 
sary, before proceeding further. 5 

There is a conflict of decisions as to the effect of the initiation of 
proceedings in disregard of the provisions of sub-S. (2). According to the 
High Courts of Madras' 1 and Calcutta 7 the proceedings in such a case are illegal 
and ultra vires ; but according to the Allahabad High Court they are only 
irregularities which arc curable under S. 537 post * 

The term “is” with reference to the person informed against in this sub- 
section does not denote permanent or habitual residence. Proceedings can be 
taken against a person who at the time that they are instituted is within the 
jurisdiction of the Magistrate although his residence may be outside, such juris- 
diction. 9 But the presence within the Magistrate’s jurisdiction must be a 
voluntary one. Thus, presence by virtue of detention in custody 10 or in 
obedience to summons 11 is not enough. 

20. Transfer of proceedings under section to another Magistrate for 
disposal. — Where proceedings under this section have been initialed by a 
Magistrate having local jurisdiction to do so, the District Magistrate can transfer 
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Chunder MukcrjcC v. Emperor 
(Without jurisdietion) . 

(8) (1926) 1926 All. 767, Ram Deo Singh v. 

Emperor. 

(9) (1932) 1932 All. 162 (163): 54 Cal. 341, 

Tlamid Hasan v. Emperor. 

(1920) 1920 AH. 297 (297, 298), Ziaultah 
Khan v. Emperor. 

(1915) 16 Cri. L. Jour. 618 (619): 1916 
Cal. 707: 43 Cal. 153, Emperor v. 
Durga Halwai. 

(1916) 17 Cri. L. Jour. 390 (390): 1917 
All. 441: 39 All. 139, Emperor v. 
Munna. 

(1921) 59 Ind. Cas. 413 (414): 1920 All. 

297, Zianullah Khan v. Emperor. 
(1897) 24 Cal. 344 (347), Shama Charon 
Chakrararlhi v. Katu Mundal. 
(1934) 1934 Mad. 255 (256), Varadarajulu 
Naidu v. Emperor (A stay even for 
a day would do) . 

[But compare (1897) 23 Bom. 32 (35), Re 
Krishnaji.) 

(1897) 23 Bom. 32 (35), Re Krishnaji. 
(1932) 1932 All. 162 (163): 54 All. 341, 
Syed Hameed v. Empress. 
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PEACE IN OTHER CASES. 


S. 107, 
Notes 
20 — 22 . 


them to any other Magistrate who is subordinate to him and who, though lacking 
territorial jurisdiction, is otherwise competent to complete the proceedings 1 
But where proceedings have not been initiated at all .but only an information 
under tne section has been received, the case cannot be transferred to another 
Magistrate for disposal. 2 The object of sub-S. (2) of this section is to restrict 
only the initiation of proceedings against persons residing out of the jurisdiction 
of the District Magistrate and not to restrict his power to transfer such pro- 
ceedings, after initiation, to a Subordinate Magistrate. 3 


21. Sub-Sections 3 and 4. — The Magistrate to whom a person is sent 
under sub-S. (3) must go through all the procedure laid down in Ss. 112 to 118 
before he can bind down the person for keeping the peace. 1 Sub-S. (4) confers 
jurisdiction on a Magistrate to detain only a person sent to him under sub-S. (3) ; 
he cannot detain any other person though he may be before the Court. 2 

22. Revision. — The High Court seldom interferes in the preliminary 
stage with the discretion of the Magistrate in taking action under the preventive 
sections of the Code, 1 ' 0 but when the material on which the orders are based are 
clearly insufficient to support them, the High Court will interfere. 1 When an 
application under this section is dismissed, further enquiry cannot be ordered 
under S. 436 as the application under this section is not a “complaint” within 
S. 436. 2 See also the undermentioned case 3 and Note 4, supra. 


Note 20. 

(1) (1902) 24 All. 151 (152), Emperor v. 

Munna. 

(1924) 1924 Cal. 540 (540), Hanif Sheik 
v. Jnbani Mandal. 

(1904) 1 Cri. L. Jour. 344 (347): 31 Cal. 

350, Suriya Kanta Roy Chotvdhry v. 
Emperor (Formal orders of transfer 
not necessary — Mere direction to par- 
ties to appear before the other Magis- 
trate natned is enough) . 

(1918) 45 Ind. Cas. 160 (160): 1918 Cal. 
892, Rakhal Mandal v. Emperor. 

(1930) 1930 Mad. 859 (860), Kalia Goun - 
dan v. Emperor (Proceedings started 
by Sub-Divisional Magistrate — Trans- 
fer by District Magistrate) . 

(1902) 31 Cal. 350 (354), Suriya Kanta 
Roy v. Emperor. 

[See (1915) 16 Cri. L. Jour. 55 (56) : 1914 
All. 546: 37 All. 20, Govind Sahai 
v. Emperor (It is not competent to a 
District Magistrate to transfer a case 
under S. 107 of the Criminal Proce- 
dure Code to a Magistrate of the second 
class under S. 528 who is incompe- 
tent to conduct and complete the pro- 
ceedings) . ] 

(2) (1917) 41 Ind. Cas. 990 (992): 1918 Mad. 

555: 41 Mad. 246, In re Nagi Reddy . 

[Compare (1917) 43 Ind. Cas. 256 (256); 

1917 Pat. 8 (Pat.), Jai Patti Mah- 
ton v. Nagina Singh (Application to 
start proceedings against several ac- 
cused — Institution of proceedings 
against one accused — Transfer of case 
— Held, Magistrate to whom case was 
transferred had power to start pro- 
ceedings against other accused). 

[See also (1918) 44 Ind. Cas. 122 (123): 

1919 Cal. 469, Ohiduddin Chowdhury 
v. Emperor (District Magistrate in- 
stead of drawing up the proceedings, 
merely saying that he sanctioned the 
proceedings and sending the case to 
the Sub-Divisional Magistrate. Held, 
that the intention was clear and that 


though the District Magistrate did 
not express his intention strictly in 
accordance with law, the irregularity 
in expression did not deprive the try- 
ing Magistrate of jurisdiction in the 
case) . } 

(3) (1902) 31 Cal. 350 (354), Suriya Kanta 

Roy v. Emperor. 

Note 21. 

(1) (1909) 10 Cri. L. Jour. 309 (311): 1909 

P. R. 7, Emperor v. Hardit Singh. 

(2) (1908) 7 Cri. L. Jour. 360 (361): 31 Mad. 

315, Chidambaram Pillai v. Em- 
peror. 

Note 22. 

(1-a) (1934) 1934 Pat. 463 (465), Harihara 

Singh v. Emperor (High Court should 
not interfere with exercise of dis- 
cretion by District Magistrate as to- 
the section under which he should 
take action, viz., under S. 107, 144 
or 145). 

(1) (1867) 8 Suth. W. R. 85 (85) (Cr.), 

In re Chamarao. 

(1916) 39 Ind. Cas. 480 (481): 1918 U. 

B. 53: (1916) 2 U. B. R. 157 r 
Ngati v. Maung Khan Tan. 

(1924) 1924 Cal. 114 (114), Nafar Chan- 
dra Pal v. Emperor. 

[See (1934) 1934 Oudh 179 (181), Niaar 
Husain Khan v. Emperor (Finding 
of the Lower Court as to fact of 
apprehension of breach of peace 
cannot be challenged in revision) . ] 

(2) (1925) 1925 Oudh 138 (138): 28 Oudh Cas. 

44, Ram Lai v. Bankateshar Rawan 
Bahadur Pal Singh. 

[See also (1925) 1925 Cal. 262 (262), 

Phani Bhusan Roy v. Kunja Behari 
Biawas (Sessions Judge has no juris- 
diction to direct Magistrate to draw 
up proceedings under the section) . ] 

(3) (1926) 1926 All. 767 (768): 49 All. 228. 

Ramdeo Singh v. Emperor (Persons 
who come to High Court in revision 


Security for good behaviour. 


429 


108 . Whenever a Chief Presidency or District Magis- 

Security for good behavi- trate > or a Presidency Magistrate or 
«ur from persons dissemiua. Magistrate of the first class specially 

xing seditious matter. s. j 

empowered by the Local Government 
in this behalf, has information that there is within the limits 
of his jurisdiction any person who, within or. without such 
limits, either orally or in writing or in any other manner, 
intentionaUy'^ dissemina ies or attempts to disseminate, or in 
anywise abets the dissemination of, — 


(a) any seditious matter, that is to say, any matter the 
publication of which is punishable under section 124-A of the 
Indian Penal Code, or 


(fc) any matter the publication of which is punishable 
under section 153-A of the Indian Penal Code, or 

(c) any matter concerning a Judge which amounts to 
criminal intimidation or defamation under the Indian Penal 
Code, 

such Magistrate, if in his opinion there is sufficient 
; ground for proceeding may (in manner hereinafter provided) 
require such person to show cause why he should not be ordered 
-to execute a bond, with or without sureties, for his good behavi- 
our for such period, not exceeding one year, as the Magistrate 
thinks fit to fix. 


No proceedings shall be taken under this section against 
the editor, proprietor, printer or publisher of any publication 
registered under, and edited, printed and published in confor- 
mity with, the rules laid down in the Press and Registration of 
Books Act, 1867, with reference to any matter contained in such 
publication except by the order or under the authority of the 
Governor-General in Council or the Local Government or some 
officer empowered by the Governor-General in Couucil in this 
behalf. 


AcainRt an order under S. 107 are 
TpXd to do MO With the Utmost 
promptitude and certainty within 


!h£ «m&in) the OTder * g< ‘ inrt Wh,ch 
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SYNOPSIS. 

Note No. 


LEGISLATIVE CHANGES .. .. .. 1 

SCOPE AND OBJECT OF THE SECTION. . . . . . 2 

“DISSEMINATES OR ATTEMPTS TO DISSEMINATE” .. 3 

MODE OF DISSEMINATION .. .. .. .. 4 

THE DISSEMINATION MUST BE INTENTIONAL . . . . 5 

SEDITIOUS MATTER — Cl. (a) .. .. .. .. 6 

PROMOTING ENMITY BETWEEN CLASSES.— Cl. (b) .. 7 

“IF IN HIS OPINION THERE IS SUFFICIENT GROUND FOR 

PROCEEDING” .. .. .. 8 

PRINTER OR PUBLISHER . . . . . . . . 9 

“WITH REFERENCE TO ANY MATTER CONTAINED IN SUCH 

PUBLICATION” .. .. .. .. 10 


Other Topics. 

Essentials of the section. See Note 3, Pts. Procedure under this section is that of war- 
2 and 3. rant cases. See S. 117 and S. 112. 

Except by order of Government. See Note What amounts to promoting enmity be- 
10, Pt. 1. tween classes. See Note 7. 

1. Legislative changes. — This section is entirely new and was not 
found in the 1861, 1872 or 1882 Codes. 

By S. 17 of the Act XVIII of 1923 (Criminal Procedure Code Amend- 
ment Act), after the words “in writing”, the words “in any other manner 
intentionally ” and after the words “such Magistrate” the words “if in his 
opinion there is sufficient ground for proceeding” were inserted. 

And for the words “or printed or published” the words “ and 
edited printed and published ” were substituted. 

After the figures 1S67, the words “ with reference to any nuitter con- 
tained in such publication ” were added. 


2. Scope and object of the section. — Sections 106 and 107 deal with the 
power to require security to keep the peace. This and the next two sections deal 
witli the power to take security for good behaviour. These sections are not 
intended to provide for punishment of offences already committed J but to 
prevent the commission of offences. In other words they embody preventive 
and not punitive provisions of law. 2 

Proceeding's under this section are not intended to be taken so as to avoid 
the trouble and possible refusal of the Government to launch prosecutions under 
Ss. 153-A or 124-A of the Penal Code. 3 

3. “Disseminates or attempts to disseminate”. — In order that a person 
may be bound over under this section it must be shown that the person 
concerned is in the habit of intentionally disseminating (scattering abroad) 


Section 108 — Note 2. 

(1) (1928) 1928 All. 344 (345): 50 All. 854, 

Chiranji Lai v. King-Emperor. 

(2) (1932) 1932 Lah. 559 (563), Secretary. High 

Court Bar Association, Lahore v. 


Emperor. 

(3) (1928) 1928 All. 344 (344 and 345): 50 

All. 854, Chirangi Lai v. King-Em- 
peror. 
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or attempts to disseminate any such matter as is referred to in the section. 1 For 
this purpose it is necessary to show that the person proceeded against was 
connected with the dissemination of the matter in question. The mere writing 
of the matter disseminated or the authorship thereof is not sufficient to bring 
a person under this section.- Where persons proceeded against were merely 
volunteers and said to have taken part in parades, drills, and route marches and 
there was no evidence of dissemination of seditious matter by them, an order 
under this section was held not justified. 3 

4. Mode of dissemination. — Under the section as it stood before the 
amendment of 1023, the section applied to disseminations of seditious matter 
“either orally or in writing”. The words “or in any other manner intent ion- 
ally ,> were added by the Code of Criminal Procedure (Amendment) Act of 1923. 
The dissemination of the offending matter need not necessarily now be, either 
oral or in writing. It may be, by other means, as for instance, by gramophone 
records. 1 

5. The dissemination must be intentional. — The dissemination or 
attempt to disseminate must be intentional. Innocent persons who disseminate 
matters covered by this section, such as boys who handle newspapers without 
knowing the contents, and persons who are merely ignorant tools in the hands 
of others cannot be proceeded against under this section. 1 

As to the meaning of the word intentional, see Note 7, infra. 

6. Seditious Matter — Cl. (a). — It is essential for the applicability 
of Cl. (a) that the matter disseminated must be shown to be seditious. 1 

The advocacy of “Home Rule for India” or “Swaraj” with the object of 
obtaining for Indians, an increased and gradually increasing share of political 
authority, 2 or the mere preaching of the boycott of British Goods 3 or speeches and 
agitation, the trend of which is mainly to redress a particular grievance such 
as an insult of the religious sentiments of the students of a College 4 are not 
seditious matters, within the meaning of the section. 

7. Promoting* enmity between classes.— Cl. (b) . — To sustain an 
order under Cl. (6), it must be shown first that the matter disseminated is one 
“tKe publication of which is punishable under S. 153-A” and secondly that the 
dissemination was done intentionally. S. 153-A of the Penal Code says in 
effect that the publication of matter is punishable, if by such publication the 
person publishing is making a successful or unsuccessful attempt to promote 
enmity : matter “the publication of which is punishable under S. 153-A” 
is therefore matter which is the vehicle of an attempt to promote 


Note 3. 

1) (1932) 1932 Lah. 7 (9), Jagannath Luthra 

‘ ' v. Emperor. 

(1934) 1934 Oudh 70 (72): 9 Luck. 844, 
Chandra Bhan Gupta v. Emperor 
(One isolated speech without anything 
to show that the offence would be re- 
peated is not enough) . 

f o* (1923) 1923 Bom. 256 (257): 47 Bom. 

1 438 , T. K. PUri ▼. Emperor. 

(3) (1933) 1933 Lah. 236 (238, 239), 

1 Phul Singh ▼. Emperor. 

Hote 4. 

(1) Statement of Objects and Reasons (1914). 


Ram 


Note 6. 

(1) Legislative Assembly Debates, 1923 Jan. 18. 

p. 1279. 

Note 6. 

(1) (1916) 1916 Bom. 9 (48), Bal Gangadhar 

Tilak v. Emperor. 

<J) (1916) 1916 Bom. 9 (44), Bal Gangadhar 

Tdak v. Emperor. 

(1907) 6 Cri. L. Jour. 297 (300): 34 Cal. 

991, Veni Bhusan Roy v. Crown. 

(3) (1932) 1932 Lah. 7 (9), Jagannath Luthra 

v. Emperor. 

(4) (1932) 1932 Lah. 659 (562), Secretary, 

High Court Bar Aesociation v. Em- 
peror. 
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enmity. If there is no such attempt to promote enmity, the mere fact that the 
matter may have a tendency to promote enmity is not enough to proceed against 
a person under this section. 1 

The Chief Court of Lower Burma has held in the undermentioned case 2 
that this section will not apply unless the disseminator himself intended to 
provoke feelings of enmity or hatred between communities. It is submitted that 
this view is not correct. To accept it would mean that only persons who them- 
selves would be liable to punishment under S. 153-A, can be proceeded against 
under this section. 


8. “If in his opinion there is sufficient ground for proceeding ’ 1 . — 

Before requiring a person to show cause why security should not be required 
of him under this section, the Magistrate must satisfy himself, that there is 
sufficient ground for his acting on the information received, or in other words, 
that a prima facie case is made out on the materials before him. The Magis- 
trate should not act upon any and every information. 1 In order that a person 
may be bound over under this section for sedition it must be shown that the 
person concerned is in the habit of intentionally disseminating .or intends to 
disseminate seditious matters: in other words it must be shown that there is 
danger of his continuing the seditious activities unless he is prevented from 
doing so under this section. 2 The test is whether there is any fear or probability 
of the repetition of the offence. 3 

Thus where it was proved against the person proceeded against that he 
had given only once certain notices to a peon to be affixed in public, the con- 
tents of which were punishable under S. 153-A, 4 or where all that was proved 
was that lie had been joining the processions and meetings arranged 
by an unlawful association in the organizing of which he had no hand and that 
out of four speeches made by him at such meetings three were not seditious 5 it 
was held that a resort to this section was not justified. 


9. Printer or Publisher. — In the case of the printer or keeper of the 
press, although it must be assumed, that by printing, the obnoxious matter, 
he abets the dissemination, still in order to make him liable under this section 
the knowledge of the contents will have to be proved against him for such a pre- 
sumption does not ordinarily arise from the ordinary course of business in a big 

press. 1 

But as regards the publisher no such proof is necessary and he will be 
liable because as publisher he must be presumed to have knowledge of the con- 
tents and his publishing is dissemination or at least an abetment of the same. 


Note 7. 

( 1 ) (1926) 1926 Cal. 1133 (1136), Chakra- 

varthy v. Emperor (Dissenting from 
17 Cri. L. Jour. 254). 

(2) (1912) 12 Cri. L. Jour. 248 (250) (Rang.), 

Dhammaloka alias Colvin v. Emperor. 

Note 8. 

(1) Legislative Assembly Debates, 18th January, 

1923, pp. 1246 (1254). 

(2) (1933) 1933 Lah. 236 (238), Ramphul Singh 

v. Emperor. 

(3) (1932) 1932 Pat. 213 (214), G. Chandray 


(1909) 10 Cri. L. Jour. 379 (330) (Bom.), 
Emperor v. Vaman. 

(1928) 1928 All. 344 (345): 50 All. 854, 
Chiranji Lai v. Emperor. 

(1932) 1932 Lah. 7 (9), Jagannath Luthra 


Note 9. 

(1) (1923) 1923 Bom. 255 (258): 47 Bom. 

438, Pitre v. Emperor. 

(2) (1923) 1923 Bom. 255 (258): 47 Bom. 

438, Pitre v. Emperor. 
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10. “With reference to any matter contained in such publication ’ 

The addition of these words makes the intention of the legislature clear as 
legal ds the proceedings which require sanction of the Government prior to 
their prosecution . Such sanction is necessary only in the case of a publication 
registered under the Press and Registration of Books Act, 1867. 1 


Security for good behavi- 
our from vagrants and sus- 
pected persons. 



* Whenever a Presidency- 
Magistrate, District Magistrate, Sub-divi- 
sional Magistrate or Magistrate of the 
first class receives information : — 


(a) that any person is taking precautions to conceal his 
presence within the local limits of such Magistrate’s jurisdiction, 
and that there is reason to believe that such person is taking 
such precautions with a view to committing any offence, or 

(b) that there is within such limits a person who has no 
ostensible means of subsistence, or who cannot give a satisfac- 
tory account of himself, 

such Magistrate may, in manner hereinafter provided, 
require such person to show cause why he should not be ordered 
to execute a bond, with sureties, for his good behaviour for such 
period, not exceeding one year, as the Magistrate thinks fit to fix. 


S. 108, 
Note 10. 


S. 109. 


*(CODE OF 1882 — S. 109.) 

Security for good 109. Whenever a Presidency Magistrate District 

behaviour from vagrants Mag.strate, Sub-divisional Magistrate or Wgist.atc of the 
and suspected persons. first class receives information 

(a) that any person is taking precautions to conceal his presence within the local 
limits of such Magistrate’s jurisdiction, and that there is reason to believe that such 
person is taking such precautions with a view to committing an offence, or 

(b) that there is within such limits a person who has no ostensible means of sub- 
sistenee, or who cannot give a satisfactory account of himself, 

such Magistrate may, in manner hereinafter provided, require such person to show 
cause why l.c should not he ordered to execute a bond, with sureties, for his good behaviour 
for such period not exceeding six months as the Magistrate thinks fit to fix 


(CODE OF 1872— S. 504, paras. 1 and 4 and S. 516, para. 2.) 

504. Whenever it appears to the Magistrate of the District, or to a Magistrate 

? f . t '! e .. flrst cIaas > that a “y person is lurking within his 
jurisdiction, or that there is within his jurisdiction a person 

who has no ostensible means of subsistence, or who cannot 
give a satisfactory account of himself, such Magistrate may 
require such security for such person’s good behaviour for 
a period not exceeding six months as to him may appear good and sufficient 


When Magistrate may 
require security for good 
behaviour for six months. 


’j 1 1 ;rn 


Note 10. 

<1) Statement of Objects and Reasons (1014) 

Cr. P. C.— 55 


I 


S. 109. 


\ 
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SYNOPSIS. 

I LEGISLATIVE CHANGES 
II SCOPE AND OBJECT OF THE SECTION 

III SIMULTANEOUS PROCEEDINGS UNDER SS. 109 AND 110 

AGAINST SAME PERSON 

IV SIMULTANEOUS PROCEEDINGS FOR SUBSTANTIVE 

OFFENCE AS WELL AS UNDER THIS SECTION 
V “IS TAKING PRECAUTIONS TO CONCEAL HIS PRE- 
SENCE WITHIN JURISDICTION ' ’ — Cl. (a) .. 

(1) Concealment, meaning of 

(2) “With a view to commit an offence' ' 

VI “WHO HAS NO OSTENSIBLEJUEANS OF SUBSISTENCE 

Cl .(b) . . . . • * •* w 

VII “WHO CANNOT GIVE A SATISFACTORY ACCOUNT OF 

HIMSELF “—Cl. (b) .. 

VIII WHAT MAGISTRATE CAN ACT UNDER THIS SECTION. 

( 1 ) Discretion of Magistrate 
IX JOINT ENQUIRY 
X REVISION 


Note No. 
1 


y y 


5 

6 

7 

8 
9 

10 

11 

12 

13 


Other Topics. 


Grounds held insufficient for demanding 
security. 

(«) Being a gambler. See Note 8, Pt. 
7. 

( b ) Being a player of ring game. See 
Note 8, Pt. 9. 

(o)) Belonging to a wandering tribe. 
See Note 8, Pt. 6. 

(d) Conviction for bad livelihood. See 


Note 8, Pt. 8. 

( e ) “ Doing no work.** See Note 8, Pt. 

8 . 

Residence of persons proceeded against need 
not be within the local jurisdiction 
of the Magistrate. See Note 10, 
Pt. 2 

Want of means of subsistence is not an 
offence. See Note 8, Pt. 1. 


A Magistrate in charge of a Division of a District, exercising the powers of a 

Magistrate of the second class, may make any inquiry neces- 
sary under this Chapter, and may submit his proceedings 
to the Magistrate of the District, who may pass such order 
on them, either directing the person whose character was 
inquired into to furnish security or not, as he thinks fit. 


Powers of Magistrate of 
Division of District, being 
a Magistrate of the second 
class, to inquire. 

515. 


Place where proceedings 
may be held. 


Proceedings may be taken under this chapter, against 
persons amenable to its provisions, in any District where 

they may be. 


(CODE OF 1861 — S. 296.) 

295 Whenever it shall appear to the Magistrate of the District or to an Officer 

exercising the powers of a Magistrate that any person is 
lurking within his jurisdiction not having any ostensible 
means of subsistence, or who cannot give a satisfactory 
account of himself, it shall be competent to such Magistrate 
or other Officer as aforesaid to require security for the good 
behaviour of such person for a period not exceeding six 

months . 


When Magistrate may 
■equire security for good 
)ehaviour for six months. 
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1 . Legislative Changes. — 

In the 1861 and 1872 Codes the word “ lurking ” was used, instead of the 
words “taking precautions to conceal his presence”; and the maximum period 
of security was six months. 

Under the Code of 1882 the maximum period of security was raised to 
one year thus bringing- it in accord with Ss. 107 and 108. 

In 1898, the word Uni* before the word ‘ offence ’ was changed into ‘any*. 

2. Scope and object of the section. — This section deals with proceed- 
ings against persons, who, in English Law, would be classed as rogues and 
vagabonds. 1 The object of the section is to frustrate the criminal designs of 
such persons before they are carried out. 2 The section is not intended for 
taking security from persons suspected of having committed a particular offence. 3 
Nor is it meant to be used as a means of getting every suspected habitual offender 
and village loafer confined in jail, and thus saving trouble to the Police and the 
village authorities. It is only when the ordinary means of detection and pre- 
vention of crime and ensuring good behaviour have been adopted and have 
failed, that resort to the special means provided by this and the next section 
is justifiable. 4 

Under Ss. 106 — 10S, infra i, the bond may be ‘“with or without” sureties. 
But under this and the next section, the bond must always be with sureties. 

3. Simultaneous proceedings under Ss. 109 and 110 against same 
person. — See S. 110, infra. 

4. Simultaneous proceedings for substantive offence as well as under 
this section. — Where a person is tried and convicted of an offence, in respect 
of a particular incident, lie cannot be proceeded against under- this section also 
for the same incident. Thus, when a person, who was found riding a stolen camel 
was challenged by the police and on his being unable to give a satisfactory 
account of himself, was arrested and convicted under S. 411 of the Penal Code, 
simultaneous proceedings under this section for the same act were held not 
justified. 1 

5. “Is taking precautions to conceal his presence within juris- 

diction” — Cl. (a). — There is a difference of opinion as to the correct inter- 
pretation of these words. In the undermentioned decisions of the High Court 
of Allahabad it was held that the words “within the local limits of such Magis- 
trate’s jurisdiction” qualified the word “presence”, that, in order that Cl. (a) 
might apply, there must be a concealment of the fact that he is within the 
Magistrate’s jurisdiction and that therefore, if the presence within the Magis- 
trate’s jurisdiction is well known an attempt to conceal the presence at a parti- 
cular spot or at a particular time is not within the applicability of Cl. (a). 1 


Section 109 — Note 2. 

m rsee the meaning "Vagabond” in Wharton’s 

1 '• Law Lexicon . 1 

rn™ also (1912) 13 Cri. L. Jour. 239 
[See » !8 ( ° 24 < 0) ( CbI .), Narendra Mohan 

Ohoue Choudhury, In re.] 

S. C. Oudh 73, Queen-Empref v. Ajudhia 

t9\ MQ29) 1929 All. 88 (30, 87) (F.B.); 50 
(2) (1920) **** g09 Emperor v . Phuchai and 


another. 

<*> [J 63 (63), Reg. v. Bhuja. 

(4) (1907) 5 Cri. L. Jour. 377 (381) (Rang.), 

Is ga Po Aung v. Emperor . 

% Note 4. 

(1) (1928) 1928 Lah. 928 (929), Lai v. Em- 
peror. 

Note 5 . 

(1) (1927) 1927 All. 50 (51): 49 All. 240, 


S 109, 
Notes 
1—5. 
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S 109, Thus In Emperor v. Bhairon 2 where certain persons, well known residents of 
Note 5. village A, were found in the dark outside a house in village B (A and B being 

both within the Magistrate’s jurisdiction) with house-breaking implements and 
when challenged by the Police they ran away, it was held that Cl. (iai) did not 
apply. The same view lias been adopted by the High Courts of Calcutta 3 and 
Patna. 4 In Gagan Chandra Dc v. Emperor , 5 Rankin, C. J., observed as 
follows: — “The idea is that someone may be taking precaution to conceal him- 
self within the local limits of the Magistrate’s jurisdiction, not to conceal him- 
self as one who hides from a Policeman but to conceal the fact of his infesting 
the Magistrate’s jurisdiction, and, in that class of cases, if there is reason to 
believe that this is a precaution taken with a view to commit an offence*, the 
Magistrate can require him to give security. It is reasonable in that view that 
Cl. (a) and Cl. (h) should be found together, treating a man who has no 
ostensible means of subsistence and cannot give satisfactory account of himself 
as a person of the same kind as a person trying to escape notice and to inhabit 
the locality without his presence in the locality becoming known, and doing this 
for the purpose of committing an offence”. In Emperor v. Phuchai 0 which 
was a decision by a Bench ot‘ five Judges of the High Court of Allahabad, the 
majority of the Judges came to the conclusion that a person may come within 
Cl. (a) even if the residence within the local limits of the Magistrate’s juris- 
diction was well known, thus overruling the previous decisions of that Court. 
According to Sulaiman, C. J., the words “within the local limits of the Magis- 
trate’s jurisdiction” modify the word ‘conceal* so that if the concealment is to 
be effected within the jurisdiction of the Magistrate, Cl. (<a) will apply even 
though the residence within jurisdiction is well known. According to Weir 
and Kendall, JJ., those words modify the words “is taking precautions” so 
that if the precautions are taken within jurisdiction, Cl. (a) applies. Banerji 
and Boys, JJ., adhered to the view expressed in Bhairon f s case. The view of 
the majority in the above Full Bench decision of the Allahabad High Court was 
also followed by the Patna High Court in a later decision. 7 

The words “is taking” in the clause mean “has taken” or “has been 
taking” and apply to a person who has been arrested by the police under S. 55 
although in such a case it cannot be said that at the time of his being produced 
before the Magistrate he is taking precautions to conceal his presence. 8 

It is not necessary to bring a case within the section that the person 
proceeded against should have followed a continuous course of conduct in taking 
precautions to conceal his presence. Even a single attempt at concealment may 

be enough. 9 
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(9) (1934) 1934 Oudh 367 (368), Manik r. 
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(1935) 1935 Pat. 69 (71), Emperor ▼. 
Bishri Safuira. 
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6. Conceialment — Meaning of.— In order thajt Cl. (a) might apply, the 
person proceeded against must have taken precautions to conceal his presence. 
Concealing a mans presence is not identical with his concealing himself 
and a man may not conceal his presence at a place and yet may 
conceal his identity. 1 Thus giving out false names is concealment 
of the identity of the individuals concerned but is not necessarily 
a concealment of their presence. 2 But the giving out of false name 
by a man, in conjunction with other circumstances, for example, when he 
disguises himself or hides himself, or when it is his duty to disclose his identity, 
or absence from residence, as in the case of criminals ordered to notify their 
residence under S. 565 of the Code, may amount to “ concealing his presence”.* 
Again there can be no concealment of a man’s presence where he gives tme 
information as to his name and address when asked. 4 Thus it has been held 
that a man who is deliberately preparing to commit a burglary and when 
challenged by the Police admits his intention, cannot be said to be concealing 
his presence and cannot be dealt with under this section. 5 Where accused 
requested others not to mention their business to others, it does not imply that 
they are taking precautions to conceal their presence; the fact that accused 
were seated near a village well does not necessarily justify the inference that 
they were taking precautions to conceal their presence ; nor would the fact that 
they refused to give their names to an ordinary person justify such an 
inference. 0 

There is a difference of opinion as to whether a concealment, in order to 
come within the section should be continuous. According to the High Court 
of Calcutta the concealment must be continuous and Cl. (a) does not apply to 
a momentary effort at concealment to avoid detection or arrest. 7 Passing under 
a false name or taking precautions to conceal one’s presence or identity at a 
place amounting to a continuous course of conduct is what is meant by the 
clause. 8 In the undermentioned case it was even held that a person brought 
under arrest cannot be proceeded against under this section, 9 though this opinion 
has not been followed in any other decision. According to the High Courts of 
Allahabad and Patna no time-limit can be placed on the taking of precautions 
and in every case it would be a question of fact. 10 It is submitted that the latter 
view is correct. 

7 . “With a view to commit an offence”. — The object of the conceal- 
ment must be with a view to committing some offence. Concealment with a 
view to avoid observation or arrest 1 or a mere disinclination to the society of the 
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police and endeavouring to avoid them by running away on their approach 2 
does not by itself show that the person concealing himself was doing so with a 
view to commit an offence. Thus where persons are accosted by the police while 
going a wav from the village and give false names in the first instance and then 

v_? t _• «' O €37 

give the correct names, that, by itself, will not amount to taking precautions 
with a view to commit an offence/ 5 Similarly, where A went about in Madras 
under an a! if is alleging falsely that he was going in for the B. A. Examination, 
it was held that his conduct showed a desire to conceal the fact of his presence 
in Madras-, but that in the absence of proof of intention to commit an offence he 
could not be called upon to furnish security under this section. 4 In the under- 
men i ioned case 5 it was held that the fact that the accused took precautions to 
conceal his presence within jurisdiction, together with the fact that he ran away 
on the approach of the police warranted the inference that he was taking the 
precautions with a view to commit an offence. Similarly, a person who gives 
a false name and delivers letters secretly containing incitement to commit crime 
or demanding money for the means of committing crime is within Cl. (fl). 6 The 
clause is, however, one which should be used with proper discretion and was 
never intended to apply to a person merely found talking at night time with 
bad characters in a place which is open to the public. 7 

Where a person falsely personates another with a view to commit an 
offence by such personation he does not come within this section the reasons 
being that his object is to commit an offence by false personation and not by 
concealing his presence. 8 


S. ‘‘Who has no ostensible means of subsistence ’ ’ — Cl. (b) . — Merely 

to be penniless or out of work is not an offence. Many an honest man will find 
himself in either predicament. So it is not the object of the law that such people 
should be put on security. 1 Unless, therefore, there is reasonable ground for 
suspecting, that a person, who is unable to prove the source of his livelihood, is • 
sustaining himself by dishonest, means , he will not come under the purview of 
this section. 2 Further under S. 118 infra, , the Magistrate has to consider, 
whether +he order for security is really necessary either for keeping the peace 
or for maintaining good behaviour, which is a matter for Magistrate’s judicial 
discretion. 3 Thus, if a cooly could not show any immediate work, it does not 
mean, he has no ostensible means of livelihood. 4 As long as, a young man out 
of employment is staying in his father’s house and that father is a man of 
substance and able, if necessary, to support him. he cannot be said to be in want 
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of ostensible means of subsistence. 5 The mere fact, that a person belongs to a 
wandering tribe, 0 or that he is a gambler or opium smoker 7 or that he does not 
work at present and was previously convicted of bad livelihood 8 or that he has 
no means of subsistence except through a play of ring game which by itself is 
not an offence 0 is not a sufficient ground for demanding security under this 

section. 


9. “Who cannot give a satisfactory account of himself” — Cl. (b).< — 
There is a conflict of opinion as to the interpretation of these words also. On 
the one hand it has been held that, the words do not mean “explain what he was 
doin<v” or “explain his conduct” at any particular time or place but mean an 
explanation of his general course of conduct as distinct from a momentary 
behaviour. 1 Thus according to this view if a man proves that he is a resident 
of the neighbourhood and is a man of substance; he must be said to be able to 
give a satisfactory account of himself although he is not able or does not give 
any convincing explanation why on a particular night he was found prowling 
about in a lonely place. 2 /-On the other hand it has been held that though a man 
cannot be called upon to explain how he spends his leisure, if he is caught 
spending a portion of that leisure in a manner giving rise to grave suspicion and 
can give' no account of the incident he cannot be said to be able to give a satis- 
factory account of himself. . According to this view if a house-holder catches 
a man in his garden in the middle of the night armed with a jemmy and he 
cannot or will not explain what he was doing at that hour, in that place, he must 
be held to be “unable to give a satisfactory account of himself” and cannot 
escape by saying that he is a well-known respectable member of the society. 3 In 
the undermentioned case 4 it was held that the words mean that the person 
proceeded against has to satisfactorily account for his presence within the limits 
of the Magistrate's jurisdiction. According to this view if a person is present 
within such limits to which he does not belong and there are circumstances 
justifying a suspicion that he is not there for an innocent purpose, he has got 

to explain his presence.\ 


S. 109, 
Notes 
8 — 9. 
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Where the explanation, if true, is consistent with the circumstances it 
must be held that a satisfactory account has been given. 5 6 Where A fled to avoid 
an arrest and after the warrant was withdrawn, he came back to his house and 
kept himself in seclusion to avoid curious inquiries, it was held that he gave a 
satisfactory account of himself.* 5 '‘The greatest criminal in the world is not 
liable to be questioned as to his presence in his own house unless there is some 
outstanding charges against him”. 7 


But where a person was found in a district other than his own and in 
the house of a dangerous political conspirator, and gave an account which was, 

in tlie main false, it was held that he did not give a satisfactory account of 
himself. 8 


10. What Magistrate can act under this section. — It has been held by 
Sulaiman, C. J., in Emperor v. Phuchai 1 that in order to give jurisdiction to a 
Magistrate to act under Cl. (a) of the section it is necessary that the conceal- 
ment should have been effected within the local limits of his jurisdiction. Weir 
and Kendall, J J., in the same case, have on the other hand held that the words 
“within the local limits of such Magistrate’s jurisdiction” modify the words 
“is taking precautions” thus seeming to suggest that it is the Magistrate within 
whose jurisdiction the precautions are taken that has power to proceed under 
Cl. (a). 


In order to give jurisdiction to the Magistrate under Cl. (b) of the 
section it is, however, not necessary that the person sought to be proceeded 
against, should have his residence within the jurisdiction of such Magistrate. It 
is enough if the person proceeded against is found within such jurisdiction. 2 
It is immaterial also how the accused came within such jurisdiction i.e., whether 
of his own accord or whether under an arrest legal or illegal. 3 Where the 
account a person gives of his presence within the limits of a particular Magis- 
trate's jurisdiction is satisfactory, he cannot be called upon by such Magistrate 
to give an account of his presence in another Magistrate's jurisdiction. 4 ’ 

11. Discretion of Magistrate. — The words “such Magistrate may” 

show that it is in the discretion of the Magistrate to proceed or not against a 
person under this section. In exercising such discretion care should be taken 
to see that the stringent provisions of the section are not abused and made an 
engine of oppression. 1 • " 

12. Joint Enquiry. — See S. 117, Cl. 5, infra . 
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13. Revision. — The question whether the circumstances of a case are 
suspicious is mainly a question of fact, and if a Magistrate is satisfied that the 
circumstances in which a person was found are not suspicious and that there is 
no need for him to call upon such person to give security under this section, the 
High Court will rarely interfere with his decision. 1 


1 1 O.* Whenever a Presidency Magistrate, District Magis- 
trate, or Sub-divisional Magistrate or a 

o ur 6 f r o m* h abi t u a i° o ff e n a e r s. Magistrate of the first class specially era- 

powered in this behalf by the local Govern- 
ment, receives information that any person within the local 

# 

limits of his jurisdiction — 

(a) is by habit a robber, house-breaker, thief or forger, 


or 


( b ) is by habit a receiver of stolen property knowing 
the same to have been stolen, or 

(c) habitually protects or harbours thieves or aids in the 
concealment or disposal of stolen property, or 

( d ) habitually commits , or attempts to commit , or abets 
the commission of, the offence of kidnapping , abduction, extor- 
tion, cheating or mischief, or any off ence punishable under 
Chapter XII of the Indian Penal Code, or tinder S. 489 -A, 
S. 489-B, S. 48 9-C or S. 489 -D of that Code, or 

(e) habitually commits, or attempts to commit, or abets 
the commission of, offences involving a breach of the peace, or 

(/) is so desperate and dangerous as to render his being 
at large without security hazardous to the community, 

such Magistrate may in manner hereinafter provided, 
require such person to show cause why he should not be ordered 
to execute a bond, with sureties, for his good behaviour for such 
period, not exceeding three years, as the Magistrate thinks fit to 

fix. 


S. 1C 9, 
Note 13. 


S. 110. 


•(CODE OP 1882— S. 110.) 

110. Whenever a Presidency Magistrate, District Magistrate, Sub-divisional Magis- 
trate or Magistrate of the first class specially empowered 
, Security for good in this behalf by the Local Government receives infonna- 
behaviour from habitual tion that any person within the local limits of his jurisdic- 
offender. tion ia an habitual, robber, house-breaker or thief, or an 

habitual receiver of stolen property, knowing the same to 
have been stolen, or that he habitually commits extortion, or in order to the committing 
of extortion habitually puts or attempts to put persons in foar of injury, such Magistrate 


Note IS. 

<1) (1034) 1084 All. 24 (25), Emperor 
Cr. P. C.— 66 


Oyan Singh. 
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SYNOPSIS. 


LEGISLATIVE CHANGES 

SCOPE AND OBJECT OF THE SECTION 


REGISTRATION UNDER CRIMINAL TRIBES 
191 1 — WHETHER CONSTITUTES A BAR 
INGS UNDER THIS SECTION 


Note No. 

1 

2 


ACT, III OF 
TO PROCEED- 

. . . . 3 


may, in manner hereinbefore provided, require such person to show cause why he should 
not be ordered to execute a bond, with sureties, for his good behaviour for such period not 
exceeding three years as t lie Magistrate thinks fit to fix. 


(CODE OF 1872— Ss. 505 and 506.) 

505. Whenever it appears to such Magistrate, from 

When Magistrate may the evidence as to general character adduced before him, 

require security for good that any person is by repute a robber, house-breaker, or 

behaviour for one vear. thief, 

or a receiver of stolen property, knowing the same to have been stolen, 

or of notoriously bad livelihood, or is a dangerous character, 

such Magistrate may require similar security for the good behaviour of such person 
for a period not exceeding one year. 

506. Whenever it appears to such Magistrate; 

Procedure where seen- from the evidence as to general character adduced before 

rity required for more him, that any person is by habit a robber, house-breaker, 

than one year. or thief, 

or a receiver of a stolen property, knowing the same to have been stolen, 

or of a character so desperate and dangerous as to render his release without secu- 
rity, at the expiration of the limited period of one year, hazardous to the community, 

he shall record his opinion to that effect, with an order specifying the amount of 
security which should, in his judgment, be required from such person, as well as the 
number, character, and class of sureties, and the period not exceeding three years, for 
which the sureties should be responsible for such person’s good behaviour; and if such 
person does not comply with the order, the Magistrate shall issue a warrant directing his 
detention pending the orders of the Court of Session. 


(CODE OF 1861 — Ss. 296 and 297.) 

296. Whenever it shall appear to such Magistrate or other Officer as aforesaid 

from the evidence as to general character adduced before 
When Magistrate may him, that any person is by repute a robber, house-breaker, 
require security for good or thief, or a receiver of stolen property knowing the same 
behaviour for one year. to have been stolen, or of notoriously bad livelihood, it shall 

be competent to such Magistrate or other Officer as afore- 
said to require security for the good behaviour of such person for a period not exceeding 

one year. 


297. Whenever it shall appear to shell Magistrate or other Officer as aforesaid 

from the evidence as to general character adduced before 
How to proceed in cases him, that any person is by habit a robber, house-breaker, 
beyond one year. or thief, or a receiver of stolen property knowing the same 

to have been stolen, or of a character so desperate and 
dangerous as to render his release, without security, at the expiration of the limited 
period of one year, hazardous to the community, the Magistrate or other Officer as afore- 
said shall record his opinion to that effect, -with an order specifying the amount of secu- 
rity which should, in his judgment, be required from such person, as well as the number 
of sureties, and the period, not exceeding three years, for which the sureties should be 
responsible for such person’s good behaviour. 
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PROCEEDINGS UNDER S. 109 AND S. Ill) 

PROCEEDINGS UNDER S. 107 AND S. 110 
PROCEEDINGS UNDER S. 108 AND S 110 
SECTION 401, l.P.C. AND S. 110 
“RECEIVES INFORMATION” 

“WITHIN THE LOCAL LIMITS OF HIS JURISDICTION” 
GENERAL JURISDICTION OF THE MAGISTRATE 
IS BY HABIT A ROBBER, THIEF, ETC.— Cl. (a) 

HABITUAL RECEIVER OF STOLEN PROPERTY— Cl. (b) 
HABITUALLY PROTECTS OR HARBOURS THIEVES ETC 
^ L - ( c ) 

HABITUAL OFFENDER— Cl. ( d ) 

OFFENCES INVOLVING A BREACH OF THE PEACE- 
Cl. (e) 

DESPERATE AND DANGEROUS CHARACTER— Cl . (f) 
LOCAL ACTS CONTAINING SIMILAR PREVENTIVE PROVI 
SIONS FOR SECURITY 
PRACTICE— ARREST AND DETENTION 
BOND FOR SECURITY 


Note No. 


5 


o-a 

6 

7 

S 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


Other Topics. 


Admissibility of evidence of commission of 
substantive offence. See S. 117, 
Note 11. 

Admissibility of evidence of previous con- 
viction. See S. 117, Note 10. 

Evidence of general repute. See S. 11" 
Note 7. 

Habit and habitually, meaning of. See 
Note 10, Para. 1; Note 12, Pt. 7: 
Note 13, Pt. 1. 

Habitually protects or harbours. 

(o) Assistance in concealment of stolen 
property. See Note 12, Pt . 1. 

(b) Harbouring a thief. See Note 12, 
Pt. 7. 


Joint enquiry. See S. 117, Note 13. 

Joint trial whether is an irregularity or 
illegality. See S. 117, Note 14. 
Order of compensation. Sec S. 117, Note 

5 (V). 

Presence of person and not his residence is 
necessary. See Note 8, Pts. 3, 4. 
Revision. See S. 118, Note 11. 

Right to recall P.W.’s for cross-examination 
under S. 250. See S. 117. 
Sufficiency of evidence. See S. 117, Note 
12 . 

Value of information received, its credibili- 
ty. See S. 112, Note 3. 


1. Legislative changes. — 

The following changes were introduced by t lie Amending Act, XVIII of 
1923 : — 

(1 ) The words ‘or forger* have been newly added in Cl. (a). As to 

the effect of the addition, see Note 10, infra*. 

(2) Clause (d) has been remodelled and re-cnaeted with certain 

additions so as to make its scope wider and include certain other 
offences. 

2. Scope and object of the section.— The object of the section is 
preventive and not punitive, and is not intended as a punishment for past 
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offences . 1 It is aimed at protecting society from dangerous characters against 
the perpetration of crimes by placing them under such substantial but not 
excessive security as would prevent them from resorting to evil courses . 2 Its 
object is not to fill the jails with bad characters but to bring reasonable pressure 
to bear on such persons to respect the law . 3 The section is not intended to 
provide an indirect means of securing conviction for the police who have failed 
in the prosecution of a charge for a substantive offence , 4 or who are afraid that 
a prosecution for a substantive offence is likely to fail . 4 " 1 Where proceedings 
under this section follow soon after discharge or an acquittal for a substantive 
offence, the Court must be satisfied that such proceedings were not instituted 
with a view to get a person punished indirectly and the Court should scrutinise 
the evidence with the greatest care and see that the same materials and evidence 
which formed the basis of the previous charge do not also form the basis of the 
security proceedings . 5 

The preventive jurisdiction with which the Magistrate is vested under 
this section serves as a powerful means to secure the interests of the community 
from injury at the hands of hardened offenders. The powers under this section 
should however be exercised with caution and discretion . c The security law is 
a hard law and ought not lo be used as an engine of oppression and for oppres- 
sive purposes . 7 Where proceedings under this section are taken against a person 
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after his release from jail in pursuance of a sentence for a substantive offence 
or for failure to furnish security in pursuance of a prior order under t his 
section the Court should be careful to see that he has had sufficient locus penitentiae 
to reform himself. It is not fair to run a man. in as a budmash before lie has 
had sufficient opportunity of showing that he is willing to adopt, an honest 
course of livelihood. 8 


Where a Magistrate specified under this section received information 
that a person within the local limits of his jurisdiction falls under one or other 
of the six categories mentioned in the section, he should pass a preliminary 
order under S. 112. -infra charging him under one or other of the clauses of this 
section, issue a summons or a warrant to him as under S. 114, and then hold a 
judicial enquiry as to the truth or otherwise of the information on which he has 
taken action. 0 Proceedings under this section are judicial and not executive, 10 
and the Court cannot without any inquiry and following the appropriate 
proceedings prescribed therefor order a person to furnish security. Thus, the 
Court cannot while sentencing a man to conviction for a substantive offence 
direct him to furnish security after his release without following the procedure 
prescribed in this chapter. 11 Similarly a District -Magistrate cannot, upon the 
receipt of a police report that a person is an undesirable man, order him to leave 
the town at once on pain of being prosecuted as a bad character. 12 


3. Registration under Criminal Tribes Act, III of 1911 — Whether con- 
stitutes a bar to proceedings under this section. — It is not illegal to take pro- 
ceedings under this section against persons already registered under S. 4 and 
other sections of the Criminal Tribes Act, III of 1911. While the control that 
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is obtained over a person by registering him as a member of the criminal tribes 
is sufficient to prevent him from committing many of the acts for which pre- 
ventive action under Chapter VIII of the Code may be necessary, he has, not- 
withstanding such control, enough liberty left in him to pursue a career of crime 
bringing him within Cls. (a) to (c) of this section or being in himself dangerous 
to society within the meaning of Cl. (/). It depends on the facts and circum- 
stances of each case whether security should be demanded under this section 
also. In such cases, il is important to see the conduct of the person sought 
to be proceeded against subsequent to his registration under the Criminal Tribes 
Act . 1 

4. Proceedings under Ss. 109 and 110. — The two Ss. 109 and 110 

contemplate different classes of cases. Where a person is amenable under S. 109, 
he can hardly be amenable under Ibis section also. Hence a person cannot be 
ordered to be bound over in one and the same proceedings and on the same 
materials both under 8. 109 and this section, especially where the preliminary 
order under S. 112 is with regard to S. 110. 1 

An order under this section cannot be passed while an order under S. 109‘ 
is in force. - 


A person called upon to give security under S. 109 and a person called 
upon to give security under S. 110 cannot be dealt with together in one and the 
same inquiry. 3 

5. Proceeding's under Ss. 107 and 110. — Where a Magistrate takes 
proceedings under this section and issues notice for a charge under Cl. (e) of 
this section, he cannot, after inquiry, pass an order for security under S. 107 
without issuing a fresh notice under S. 112. The facts to be proved under 
Cl. (e) of this section and those to be proved under S. 107 are different. 1 
Similarly, where notice is issued to show cause why a person should not be 
bound over to keep the peace under S. 107, he cannot be directed after inquiry 
to execute a bond for good behaviour under this section. 2 But, where after 
issuing summons under S. 107, the Magistrate took proceedings under this 
section and the evidence was recorded at length and the proper procedure as to 
trial of warrant cases was followed, and there was no prejudice to the parties, 
it was held to be a mere irregularity which was cured by the provisions of 
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5^a. Proceedings under Ss. 108 and 110.— The mere fact that the 

facts of a ease fall within the purview of S. 108 does not make this section 
inapplicable. 1 

b. Section 401, I.P.C., and S. 110.— Section 401 of the Penal Code 
provides for the punishment of persons belonging to a wandering or other gang 
of persons associated together for the purpose of habitually committing theft 
or robbery . An order under this section is only preventive and is not a punish- 
ment foi any offence and hence does not bar a prosecution for the substantive 
offence under S. 401 of the Penal Code. 1 

7. “Receives information’’. — Before a Magistrate can take action 
under this section he should have information that the person sought to be pro- 
ceeded against is a habitual offender coming under one or other of the six clauses 
mentioned in the section. 1 There is, however, no limitation as to the nature of 
the information to be received- or as to the source from which it may he derived. 3 
Nor is any quantum of information a necessary condition for the Magistrate to 
take action. 4 If a Magistrate receives information of the barest kind to the 
effect that a person is a habitual thief, it is within his powers to take action 
under the section and the legality ot the action cannot he questioned though 
undoubtedly a prudent Magistrate might not consider information sufficient to 
cause him to take action under the preventive sections unless it gave substantial 
details against the person in question. s The Magistrate is bound to enquire 
judicially into the truth of the information under S. 117 and should exercise 
a proper discretion and see that the information is precise and proper. 0 The 
Magistrate can if he thinks fit take information on oath before proceeding under 
S. 112.' Where a memorial was sent by the tenants of a Zamindar alleging 
several acts against him and the report of the Sub-Divisional Officer thereon 
did not substantiate the allegations, it was held that the District Magistrate 
was not justified in taking proceedings on the basis of the same. 8 Similarly, a 
mere petition not based on any complaint or deposition given on solemn affir- 
mation which merely stated that the Tipperah Rajah’s people were intimidat- 
ing the ryots was held not to constitute credible information upon which action 
could be taken. 0 


Note 6-a. 

/■«\ (1919) 1919 Cal. 702 (70S): 46 Cal. 215, 
' ifouindra Mohan Sanyal v. Emperor. 

Note 6. 

/i\ (1920) 1920 Cal. 87 (88): 47 Cal. 164, 

' ' Kate tn Ali v. Emperor. 

(1934) 1934 Sind 195 (196): 28 Sind L. 
' ft. 199, Jumo Jndris v. Emperor 

(Order under S. 110, Criminal Pro- 
cedure Code, 1898, if makes S. 75 
applicable) . 

Note 7. 

f 1900*2) 1 L. B. R. 75 (77, 78), Grown v. 

1 ' ' tfna Kyank Lon. 

io\ M904) 1 Cri. L. Jour. 807 (808): 27 All. 
1 172, Re Mithu Khan. 

/»\ M904) 1 Cri. L. Jour. 807 (808): 27 All. 

(3) 172 Re Mithu Khan. 

(1918) 14 Cri. L. Jour. 6 (22) (Cal.), 

Itafendra Narayan Singh v. Emperor. 
11922) 1922 Pat. 586 (687) : 1 Pat. 621, 
JTiranand O/ha r. Emperor. 

(1868) 10 Suth. W. R. Cr. 41 (42), In the 
( caae of Brindaban Shaha (Police 

report) • 

(1871) 8 Bom. H. C. R. 162 (108), Reg. 
▼ . Irapa Bin Basapa (Report of 


(1867) 

(1903) 

(1910) 

(4) (1927) 
(1913) 

(5) (1927) 

(6) (1925) 
(1900-2 
(1925) 

(7) (1905) 

(8) (1924) 

(9) (1867) 


another Magistrate) . 

7 Suth. W. R. Cr. 30 (30), Queen 
v. Kris tend as Ran (Private com- 
plaint or petition) . 

2 Weir 54 (54), Tayakat Yasudevan 
Tiru nambu (Do.). 

11 Cri. L. Jour. 3 (4): 3 Sind L. 
R. 132. Emperor v. Gokal (Do.). 
1927 Oudh 306 (307) : 2 Luck. 157, 
Emperor v. Ram Out am. 

34 Cri. L. Jour. 5 (22) (Cal ) 

Sin Oh v. Emperor. 
1927 Oudh 306 (307) : 2 Luck. 157, 
Emperor v. Ram Gulam. 

i. 925 o« Si ^L 204 (206) : 19 Sind L. 
it. 9o # Khaxro v. Emperor. 

S’ R / J 5 (77 ’ 78 >- Crown 
v. A pa Kyank Lon. 

1925 Sind 236 (237), Sultan Khan 
v. Emperor. 

2 Cri. L. Jour. 462 (462, 463) • 
1905 u. B R. cr. P. C. €9 , Em- 
*> e n r °r v- Nr, a Po Thaung. 

1924 Cal - 114 (114, 115), Nafar 
Chandra v. King-Emperor. 

JSnth. w. R. Cr. 85 (85), Ohamara 
Malo r. Kashi Ohunder Laha. 


S. 110, 
Notes 
5-a — 7. 



448 


Security for good behaviour from habitual offenders. 


S. 110, 
Notes 
7 — 8 . 


The information on which the Magistrate institutes proceedings cannot 
be used as evidence against the person sought to be bound over. 10 

8. “Within the local limits of his jurisdiction ” . — The section requires 
that the person proceeded against should be within the local limits of the Magis- 
trate’s jurisdiction at the time when proceedings are taken against him. Other- 
wise, the Magistrate cannot take action under this section. 1 Thus, where pro- 
ceedings under this section were instituted against A. in Barisal District while 
lie was in jail at Calcutta on the date of the making of the report by the police 
on which report the proceedings were founded it was held that A was not within 
the limits of the jurisdiction of the Magistrate at Barisal District and therefore 
he had no jurisdiction to institute the proceedings. 2 

The expression “within the local limits” is not used in the sense of 
residing within the jurisdiction but in a literal and physical sense of being with- 
in the territorial limits. The person proceeded against need not therefore be a 
permanent resident within the local limits of the Magistrate’s jurisdiction. It 
is sufficient if he is actually present within such limits when proceedings are 
taken. -1 A Magistrate can thus take action under this section against a person 
who resides outside his jurisdiction but is found within the limits of his 
diction ; 4 it. is sufficient to give the Magistrate jurisdiction if the evil habits of 
the person proceeded against are practised and a evil reputation acquired within 
the local limits of the jurisdiction. 5 Even where the person is undergoing 
imprisonment within the local limits of the Magistrate’s jurisdiction or is 
arrested outside his jurisdiction and brought before him, 7 it has been held t a 
the Magistrate can take proceedings against him. But the section does no 
enable the police to arrest and get a person within the local limits for the pur- 
pose of giving jurisdiction to a particular Magistrate. 
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9. General jurisdiction of the Magistrate.— The section empowers only 
the Magistrates mentioned therein to deal with cases arising thereunder. Orders 
made by any other Magistrate are invalid and without jurisdiction. 1 A First 
Class Magistrate not specially empowered under this section cannot exercise 
jurisdiction under it. 2 

In the case cited below 3 it was held that the proceedings under this 
section should be disposed of by the Magistrate by whom they were initiated 
and consequently a First Class Magistrate before whom proceedings under this 
■section were initiated could not after recording evidence send up the proceedings 
to the District Magistrate and the latter could not act under S. 27 of the Bombay 
Regulation XII of 1827 and place restrictions upon the liberty of the accused. 


10. Is by habit a robber, thief, etc., Cl. (a). — To sustain a charge 
under Cl. (a), the person proceeded against must be proved to be by habit a 
robber, housebreaker, thief or forger. 1 The word “habit” implies a tendency 
or capacity resulting from the repetition of the same acts. It implies frequent 
practice or use and connotes depravity of chaiacter as evidenced by the frequent 
repetition or commission of offences referred to in the section. 2 It should not 
be restricted to mean inclination by nature. It means a persistence in doing 
an act, a fact which is capable of proof by adducing evidence of the commission 
of a number of similar acts. 3 Iiabit has to be proved by aggregate of facts and 
mere suspicion or complicity in isolated offences is not evidence of habit, unless 
there is direct evidence to establish his complicity in such cases as to lead to a 
reasonable and definite conclusion that he is a habitual thief. The evidence 
must be specific and relate to particular instances within the knowledge of 
witnesses . 4 


By habitual thief or robber is meant a person who has committed thefts 
and robberies in the past and is ready to commit them again whenever opportunity 
occurs. 5 The mere fact that a man was a bad character and had been sent to 
jail or was once convicted of theft 0 or that he associated with a thief or a bad 
•character 7 or that a police-officer gave it as his opinion that he was a habitual 
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Note 9. 

(1) (1916) 17 Cri. L. Jour. 141 (142): 1916 

All. 222. Ptiran v. Emperor. 

42) (1896) Rat . 838, Empress v. Khandu Qanu. 
(1872-1892) L. B. R. 239 (240), Empress 

v. Nga Kola. 

(1920) 1920 Pnt. 25 (27), Rameshuar Du- 
sadh v. Emperor. 

(1933) 1933 All. 676 (677), Sundar Lai v. 

Emperor (Government has power to 
pass general order authorising First 
Class Magistrates to take action under 
S. 110). 

43) (1912) 13 Cri. L. Jour. 748 (748) (Bom.), 

Emperor v. Kisan Jtevfi. 

Not© 10. 

41) (1901) 3 Bom. L. R. 269 (270), Emperor 

v. Kaka. 

(1880) 1880 Pun. Re. No. 32, p. 79, Ishar 
Singh v. Emperor. 

(1924) 1924 Pat. 498 (499), Sheikh Amfad 
Ali v. King-Emperor. 

(2) (1927) 1927 Put. 126 (128): 6 Pat. 1, 

Bhubaneshwar Kuer v. Emperor. 

48) (1924) 1924 Nag. 19 (21), Local Govern- 
4 . • • ment v. IJanmarit Roq. 

<4) (1928) 29 Cri. L. Jour. 574 (575) (Lah.), 

Or. P. C .— 67 


Rahman v. Emperor. 

(1930) 1930 Lah. 345 (346), Lilu v. Em - 
peror. 

(1926) 27 Cri. L. Jour. 1067 (1067) 

(L/ah.), Sohna v. Emperor. 

(1S92) 1892 Pun. Re. No. 12, p. 27, Dhari 
v . Quecn-Empres*. 

(1924) 1924 Pat. 498 (499), Amfad Ali v. 
/> m peror. 

(1924) 1924 Pat 500 (501), Ramlagnn 
Ahxr v. Emperor . 

(1871) 6 Mad H. C. R. 120 (121), In 

(5) u« 0 3> 

11 ■ v R • it 2 

press v. Nga Shwa Pain 

(6) (1901) 3 Bom. L. R. 269 (270), King- 

Em P?ror v. Kaka. v 

(1910) 11 Cri. L. Jour. 638 (638) (Mad.), 
Karuppan Serval, In re ' ' 

( 1934} 1934 All. 735 Da . 

tial v. Emperor (Previous conviction 

; . a £° n ot a justification for 

winding him over under S. 110). 

[See also (1879) Rat. Dur. 143 (i 4 4) 

Appa.l. ' ■ ' ' 

17) ( 1933) A.1^859 ,860,. , D/ar rtogain 



450 


Security for good behaviour from habitual offenders. 


S. 110, 
Notes 
10 — 12 . 


thief 8 was held not to be sufficient for binding over a person under this clause. 
Where the charge against a person is that he is a habitual robber the fact that he* 
gathers bad characters at his house does not go far enough to be in itself relevant- 
It would be necessary to show that the bad characters were robbers or have been 
gathered there for the purpose of committing robbery or theft. 9 Where the 
only evidence against a person was that he was found hiding himself in a bush 
and when his person was searched certain articles not claimed by him to be- 
his own, were found upon him, and he was not charged with any offence in res- 
pect of those articles, it was held that he was not a habitual offender within the- 
meaning of this clause. 10 The fact that a person is by habit thief, robber, etc.; 
can be proved by the evidence of general repute. As to what is general repute 
and for a further discussion of the admissibility of evidence of general repute,. 
see Note 7 under S. 117, infra. 

It may be noted that the section does not refer to a person who is by 
habit a dacoit . The reason is that being a member of a gang of dacoits is a 
substantive offence punishable under S. 401 of the Penal Code. Hence, where 
notice was issued to four persons stating that they formed a habitual gang for 
committing robbery it was held that they became members of a gang of dacoits 
and that no action could be taken under this section. 11 


Habitual forger.— The words ‘or forger’ in this clause have been newly 
tdded by the amending Act, XVIII of 1923. Prior to such amendment it was. 
leld that a habitual forger should not be proceeded against under this section. 
Jut this view is no longer law under the present section. 12 

11. Habitual receiver of stolen property, Cl. (b).— To substantiate a 
iharge under this clause, the fact that the person proceeded against is a habitual 
receiver of stolen property knowing the same to be stolen, has to be prove . 
Phis may be proved by evidence of general repute. No specific offence need 
>e proved. 1 Mere rumours and suspicions are not however enough to substan- 
tiate a charge under this clause. 2 Where the persons proceeded against belonged 
o a class of people called Mewatis who were considered to be persons occupying 
■hemsclves in receiving stolen property and offences of similar nature and t 

he villagers were in considerable terror of the Mewatis, it was held that this 
vas not sufficient to sustain a charge under this clause without there being an 
.angible evidence that they were receivers of stolen property. 

12. Habitually protects or harbours thieves, etc.. Cl. (c) .—This clause 

ig designed to meet the cases of professional receivers of stolen P ™ pei ^ ' ™ * 
issist the thief after theft by relieving him and encouraging him, protecting h 
Eiom discovmy and arrest and helping him to dispose of his stolen property. 


(1907) 

(1911) 

(8) (1930) 

(9) (1925) 
(10) (1911) 
<11) (1925) 

(1929) 


6 Cri. I*. Jour. 403 (404) (Cal.), 
Nilkamal Das v. Fmperor. 

12 Cri. L. Jour. 542 (543) (Oudh), 

Gurbaksh ▼. Emperor. 

1930 Nag. 148 (149), Eondut v. 

1925* Ali. 694 (696): 47 All. 733, 
Budhan v. Emperor. 

12 Cri. L. Jour. 359 (359) (Mad.), 
Madira Nagadu v. Fmp«ror. 

1925 All. 250 (250, 251), Ram Pra- 
sad v. Emperor. 

1929 All. 8*3 (813), Ram Rup Bhar 


v. Emperor . 

(12) (1914) 1914 Lah. 575 (576): 1914 P. R* 

21, Crown v. Chuni. 

(1900) 1900 Pun. Re. No. 28, pp. 58, 59 r 
Mahain v. Queen-Empress. 

Note 1X - /oa * 

(1) (1892) 1892 Pun. Re. No. 12, p. 27 ( 2 »; r 

Dhari v. Queen-Empress. 

(2) (1921) 60 Ind. Cas. 669 (670), Hanram 

Das v. Emperor. 

(3) (1905) 2 Cri. L. Jour. 88 (89) (All.)r 

Emperor y. Hurmat. 
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The acts which amount to harbouring must be done with the intention of 
screening the offender from legal punishment or of preventing him from bring 
apprehended. Where a man, from motives of humanity and without any intern 
tion of enabling the fugitive to escape from justice, gives him food and surgical 
assistance while he was wounded, it has been held that he is not liable to be bound 
o\ci un del this clause. 1 I he fact that a landlord has tenants of bad character 
that he lends money or paddy to them whenever they are in difficulties because 
they are his tenants, and that he settles disputes between two men, one of whom 
is a thief and the other is not, is not also sufficient to make him liable under this 
clause. 2 Nor is the mere association with a gang of daeoits or the failure to 
oppose them or give assistance to the police when the gang settled in the 
neighbourhood, sufficient to justify action under this clause. 3 


The manager of a public shrine which does not belong to him and is not 
under his exclusive control and which is also open to the public cannot be called 
upon to furnish security under this clause, although some thieves have been 
arrested in the shrine on several occasions and it is generally used as a gambling 
resort visited by bad characters, inasmuchas, the shrine is not his house and he 
cannot be said to harbour thieves. 4 Similarly, it has been held that the mere 
fact that the person proceeded against derived his subsistence from keepino- 
prostitutes in his house although sometimes thieves visited his house was not a 
sufficient ground to justify an action under this clause. 5 Where the evidence 
amounted to nothing more than that some persons said to be of bad character 
had been seen on occasions at the Kothar where the accused did his work, it was 
held that the Court was not justified in holding that the accused habitually 
protected and harboured thieves.’ Where thieves have been living with B, 
his son A cannot, be held guilty of harbouring them. 6 ' 8 


As in the foregoing clauses it is necessary to prove that the person 
proceeded against is by habit protector or harbourer of thieves Isolated cases 
are not sufficient to prove habit or character. One or two cases mav not be 
sufficient, but a number of similar incidents cease to be isolated facts and become 
evidence of habit and character. How many facts have to be proved to enable 
the Court to draw a reasonable inference of habit cannot be laid down by any 
hard and fast, rule ; it depends on the facts and circumstances of each case. 7 ' 

A person cannot be called upon to give security under this clause for 
harbouring dxwoxts. Such a person should be dealt with under S 216-A nf th* 
Penal Code for a substantive offence.* 


13. Habitual offender^-Cl. (d).-Cl.(d) prescribes certain offences 
the habitual commission or the abetment of which or the attempt to commit 
which is a ground for taking action under this section. For instance, where a 


Note 12. 

m (1910) 11 Cri. L. Jour. 490 (492): 1910 
1 ' U. B. R. Cr. P. C. 4, Nga Pu 

Qyl v. Emperor. 

(2) (1907) 6 Cel. L. Jour. 711 (712), NUka- 

mat Dae. 

(3) (1915) 16 Cri. L. Jour. 805 (806): 1915 
{V) uv* > ah. 464, Miharban Singh v. Em- 
peror. 

(4) (1910) 11 Cri. L. Jour. 603 (604) (Lah.), 

Soman ▼. Emperor. 


,5> ,,88,) i 88 t >• 

(6) (1912) 13 Cri. L. Jour. 760 (762): 15 

. Oudh Cae. 263. Jai Govind v. Em- 

peror. 

(0 a) ' 1 ® 34 >^934 ) L.h. 02 (03), A,aib Sin,* v. 

(7) (1933) l«33 m Pat or 189 (190). ** 

(8) n928) i 9 <M: %%JrT h Lal 
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person repeatedly and persistently committed acts of extortion which consisted 
of compelling the merchants to sign agreements not to import foreign cloth by 
resort to pieketting and the levying of tines, and by also resorting to picketing 
in the ease of merchants who traded in such cloths it was held that he was liable 
to be bound over under this clause. 1 This clause does not apply to a peison 
who has a reputation of habitually bringing false claims in a Civil Court though 
such a person may lie punishable under S. 209 of the Penal Code, but he does not 
by so doing commit the offence either of extortion or of attempting to commit 

extortion.' 

14. Offences involving a breach of the peace — Cl. (e). — As to what is 
meant by offences involving a breach of the peace, see Notes to S. 106, ante . 

A person cannot lie bound over under this clause unless it is found that 
he has JwbUualhj committed or attempted to commit or abetted the commission of 
such offences. Where it was found that the naib of two co-shard's Zamindars 
who were brothers had led several riots in their interests and had been convicted 
hi several cases a nd that certain lathials were always employed to help their 
cause, it was held that one of the brothers who was the Muktear practising and 
residing out of the place and who was shown not to have been implicated in the 
acts ougbl not to have been bound over, but that the other who resided at the 
place and whose complicity was established was rightly bound over under this 
clause. 1 Where a person being aware that violence is the reasonable outcome 
of the doctrine he preaches, conducts a propaganda against forces of law and 
order and instigates breaches of peace, he is an abettor of an offence involving 
a broach of the peace and can be bound over under this clause. 2 

Where an order binding over a person under Cl. (/) was passed and on 
appeal, the District Magistrate found that Cl. (e) was more appropriate, it was 
held that inasmuch as Cl. (/) described the offence in Cl. (e) in an aggravated 
form, the District Magistrate had power to reduce the security and pass an 

order under this clause. 3 

15. Desperate and dangerous character — Cl. (f). — A man of desperate 
and dangerous character means a person who shows such a reckless disregard 
of the safety of the person or the property of his neighbours that his being at 

large without security would be detrimental to the community. 

certain tenants fonned themselves into a party to compel the z amiiid a rtosettle 

with them certain lands which were thrown out by a river into the zamindan 


Note 13. . _ 

(1) (1924) 1924 Nag. 19 (21), Local Govern 

ment v. ITanmant Rao. _ 

.r .v (1017) 18 Cri. 1j. Jour. 651 (652) : 1917 
' ° Oudh 117 : 20 Oudh Cases 129, Ruehal 

v. Emperor. . 

(1918) 47 Ind. Cos. 81 (81): 1917 Nag. 

' 32. liapujee v. Emperor. 

(1884) 1884 Pun. Re. No. 2o, p. 43, 
Qancehi v. Emperor. 

Note 14. _ 

( i ) (1910) 12 Cri. L. Jour. 164 (166) : 38 Cal. 

156, Kaliprasamui Basu Roy Chau- 
deni v. Emperor. 

(O) (1931) 1931 Cal. 18 (19, 22), Satindra 

Nath Sen v. Emperor. 

[See also (1904) 1 Cri. L. Jour. 438 (441) : 

1 31 Cal. 419, Kasi Sundar Roy v. 


Emperor (The conduct of a person 
who abets other people to commit 
offences involving a breach of the 
peace in order to compel the ryots 
to pay enhanced rent falls under this 
clause) • 1 

(3) (1920) 1920 Nag. 67 (67), Azizal Jdbar 

Khan v. Emperor. 

Note 16. 

(1) (1907) 6 Cri. L. Jour. 1 (3) (Cal.), Wahid 

v. Emperor. 

(1918) 1918 All. 318 (319), Iehwari Dutt v. 
Emperor. 

(1934) 1934 Cal. 482 (485): 61 Cal. 588, 
Parbati Charon Baieya v. Emperor 
(The word "neighbours” must be 
taken to mean the members of tho 
community) . 
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tract and agreed to divide the lands amongst all of them and many loots and 
assaults were committed by them against the Zamindar and the recalcitrant 
members, it was held that action could be taken against the tenants under this 
clause . 2 Similarly, where it was proved that a person was associating with a 
number of persons who were known to be members of a revolutionary party and 
there were indications that he was in sympathy with them, it was held that he 
could be bound over under this clause. 2 '* Similarly, where a person who was 
present in the precincts of the Court was proved to have threatened an 
assessor and warned him that if he did not give his opinion in favour of the 
accused he would be killed by pistol or bomb, it was held that he was a desperate 
and dangerous character. 2 ' 1 * But the mere fact that a person happens to be 
of a litigious disposition 3 or is a habitual gambler or opium smokei 4 or is 
of a quarrelsome and turbulent nature 5 or is a general nuisance to his 
neighbours 0 cannot, however, make him a desperate and dangerous character 
within the meaning of this clause. Thus, where it was found that the persons 
proceeded against had made themselves objectionable in the neighbourhood and 
had been annoying the villagers in various ways by kicking at their doors in 
nights and throwing brickbats on the roofs and annoying respectable women, it 
was held that they were not liable to be bound over under this clause . 7 Similarly 
the mere fact that a person was caught while committing adultery 8 or, that he 
committed an assault for which he was tried and acquitted 9 was held not to be 
a circumstance which would make him a dangerous and desperate character. 

Where evidence is admissible and has been admitted to show that a man 
is a habitual offender under other clauses of this section and he is also being 
proceeded against under this clause, it is a mere inference of fact from the 
nature of the offences as to whether he is not also a dangerous and desperate 

character . 10 

16. Local Acts containing similar preventive provisions for security. — 
For cases under other Local Acts which contain similar provisions for taking 
preventive action, see the undermentioned decisions . 1 


m (1927) 1927 Pftt. 126 (129, 130) : 6 Pat. 1. 
' ' Bhubaneshwar Kuer v. Emperor. 

, 2 -a) (1933) 1933 All. 674 (674), Ajay Ku- 

K * mar Ghosh v. Emperor. 

f2-b) (1935) 1935 All. 638 (638), Tek Chand 
v y. Emperor. 

<3) (1918) 1918 AH. 318 (319), Iswari Dutt 

v ' y Emperor. 

(1930) 1930 Lah. 1051 (1054), Ahmad AH 
v. Emperor. 

(1927) 1927 Pftt. 126 (128): 6 Pat. 1, 

Bhubaneshwar v. Emperor. 

/A\ M 880) 1880 Pun. Re. No. 33 (Cr.), p. 80, 

Shibdat v. Empress. 

1 Bur. 246, Non Wini. 

(5) (1931) 1931 All. 437 (438), Bangi Lai v. 

Emperor. 

(1905) 1 Cri. L. Jour. 710 (712): -7 All. 

92, Kail u v. Emperor (Where there 
is an apprehension of violence on the 
part of « person, he ought to be bound 
over under S. 107 and not under 
this section) . 

( 1866 ) 6 Suth. W. R. Cr. 6 (6), In re 
Narain Sooboodhi. 

(1922) 1922 Nag. 180 (182), 

Emporor. 

4 N.-W.P- 117 (120), 

( j MUree Lai and -Udder. 

(6) (1915) 1915 All. 362 (353), 

' ' 1 Atghar Khan v. Emperor. 


Baines v. 


Queen v. 
Muhammad 


(1931) 1931 All. 437 (438), Banji Lai v. 
Emperor. 

(7) (1901) 5 Cal. W. N. 249 (250), Akhoy 

Kumar Chatter jee v. Empress. 

(8) (1930) 1930 Lah. 1051 (1054), Ahmad AH 

v. Emperor. 

(9) (1910) 11 Cri. L. Jour. 663 (664) (Mad.). 

In re Mut hit Pillai. 

( 10 ) (1909) 10 Cri. L. Jour. 460 (462) (Cal.), 

Parasutla v. Emperor. 

Note 16. 

( 1 ) Ilurmuh Jfabitual Offenders’ Restriction Act 

If of 1919. 

(1921) 22 Cri. L. Jour. 477 (478) (Rang.), 
Emperor v. Po Sfya (Scope of Act 
discussed ) . 

(1920) 1920 Low. Bur. 135 (136): 10 L. 

B. R. 274, Emperor v. Po Mya 
(Do.). 

(1926) 98 Ind. Cas. 714 (714), Emperor 
v. Nga Khaw Ula (Person placed 
under security under 8. 110 of the 
Code cannot be proceeded against 
under the Act) . 

(1923) 1923 Rang. 134 (134), Pan Zyaw 
v. Emperor (Cumulative orders 
under 8. 118 of the Code and 8. 7 
of the Act bad). 

, (1925) 1925 Rang. 69 (70): 2 Rang. 524, 

Parsodan v. Emperor (Procedure 


S. 110. 
Notes 
15—16. 



454 


Security for good behaviour from habitual offenders 


S. 110, 
Note 17. 


17. Practice — Arrest and Detention. — S. 55, sub-S. (1), Cl. (c) 

empowers the police to arrest without a warrant certain classes of habitual 
offenders described in this section. Proceedings under this section may follow 
an arrest under S. 55. 1 Where a Police-Officer arrests a person with a view 
to take proceedings under this section, lie should specify one of the clauses given 
in S. 55 although it may be for the cause so stated he intends to proceed under 
this section. 2 But a Magistrate should not detain a person in custody until the 
police are able to make out. a case against him under this section specially where 
he has been arrested on suspicion in a cognizable offence and no case is made 
out against him. 3 


laid down in S. 117 of the Code to 
be followed). 

(1925) 1925 Rang. 112 (112): 2 Rang. 

641. San Dun v. Emperor (Evidence 
to be recorded in the presence of the 
accused ) . 

(1924) 1924 Rang. 22 (22): 1 Rang. 447, 
Nga Fan Tin v. Emperor (Nature 
of evidence required). 

(1925) 1925 Rang. 69 (70): 2 Rang. 524, 
Parsodan v. Emperor (Amount and 
terms of the bond). 

(1923) 1923 Rang. 102 (103): 11 L. B. 

R. 383, Nap Da v. Emperor (Order 
confining a man to the four comers 
of his house bad) . 

(1925) 1925 Rang. 214 (215): 3 Rang. 

74, Mating Thwc v. King-Emperor 
(Omission to state the period of re- 
striction in the preliminary order — 
Effect of) . 

(1925) 1925 Rang. 277 (277): 3 Rang. 

156, Nga Po Th/in v. Emperor 
(Grounds for passing an order — 
Being an old offender is no ground). 

(1925) 1925 Rang. 279 (279), Emperor 

v. Nga Tha. (Restriction nnder S. 9 
of the Act) . 

(1923) 1923 Rang. 68 (69), Emperor v. 

Nga K-nla (Held, security bond not 
necessary) . 

Jturmah Gambling Act. 

(1905) 2 Cri. L. Jour. 378 (379, 380): 3 
L. B. R. 21, Tet Pya v. King- 
Emperor (Scope of S. 17 of the Act). 

(1897 1901) U. B. R. Vol. 1. 228 (228), 
Nga Hokv. King-Emperor (Do.). 

(1905-1906) 3 L. B. R. 94 (95), King- 
Emperor v. Kyaw Dun (Police can- 
not arrest under S. 55 persons who 
earn livelihood by means of gambl- 
ing) . 

(1905) 2 Cri. L. Jour. 317 (319) (Rang.), 
Nga Tet Pya v. Emperor (Order 
under S. 17 of the Act is appeal- 
able) . 

(1905) 3 L. B. R. 21 (22), Emperor v. 
Kyaw Dun (Do.). 

[See also (1905) 2 Cri. L. Jour. 806 (807): 

28 All. 210, Emperor v. Ah due 
Samad. ] 

Burmah Expulsion of Offenders Act, 1926. 

(1929) 1929 Rang. 254 (255): 7 Rang. 
266, Emperor v. Nga Sein Gyi. 

Burmah Opium Act VIII of 1909. 

(1926) 1926 Rang. 182 (182): 4 Rang. 

123, Emperor v. Nga Kyaw Hla 
(A person who earns his living in 
whole or in part by unlawful sale 
of opium, can be placed on security 
under S. 3 of the Burmah Habitual 
Offenders Restriction Act) . 

(1924) 1924 Rang. 244 (245): 2 Rang. 61, 
Emperor v. Nga Kyaung (Scope and 
effect of S. 3 of the Act). 

(1919) 1919 U. B. 27 (27): 3 U. B. R. 


117, Law Kaw v. Emperor (Proce- 
dure prescribed in S. 110 of the 
Code to be followed) . 

Punjab Restriction of Habitual Offenders Act 
V of 1918. 

(1919) 1919 Lah. 87 (87), Bhana v. Em- 
peror (Cumulative orders under S. 7 
of the Act and S. 118 of the Code 
are illegal) . 

(1921) 1921 Lah. 163 (163), Konwar v. 
Emperor (Do.). 

(1920) 1920 Lah. 330 (330): 1 Lah. 100, 
Kabir Buksh v. Emperor (Where to 
an order under S. 118 of the 
Criminal Procedure Code for secu- 
rity which is passed first, a restriction 
order is also added, it is the latter 
order of the restriction that must be 
set aside. Both cannot stand). 

(1929) 1929 Lah. 803 (803), Ahaman v. 

Emperor (Suspicion of complicity in 
isolated offences no ground for pass- 
ing an order under the Act) . 

(1928) 1928 Lah. 851 (851), Kkuda Tar v. 

Emperor (Procedure to be followed 
under the Act same as that in S. 110 
of the Code) . 

(1921) 1921 Lah. 380 (380), Crown ▼. 

Suhela (Order of restriction for a 
period exceeding one year does not 
require confirmation by Sessions 
Judge) . 

Section 27 of the Bombay Regulation XII 
of 1827. 

(1886) Rat. 289 (290), Queen-Empress v. 

Babu (Under S. 27 security can be 
taken for good behaviour) . 

(1905) 7 Bom. L. R. 459 (460), Emperor 
v. Gahina (When notice can be 
issued under S. 27). 

(1906) 3 Cri. L. Jour. 338 (341) (Bom.), 
Emperor v. Kartik (Conditions ne- 
cessary for taking action under the 
section) . 

Frontier Regulations. 

(1920) 1920 Sind 51 (52, 53): 1 Sind 

L. R. 215, Bhaul Khan v. Emperor 
(Sind Frontier Regulation order 
under Ss. 20 (1) and 24 (1) not 
revisable) . 

(1874) 1874 Pun. Re. No. 19 (Cr.), 
Crown v. Durbari Mai. 

Note 17. 

(1) (1930) 1930 Pat. 103 (104), Ramnandan 

Singh v. Emperor. 

(1913) 14 Cri. L. Jour. 618 (618): 35 
All. 407, Nepal v. Emperor. 

[See also (1893-1900) L. B. R. 270 (272, 
273), Quesen- Empress v. Nga Po 
Saing. ] 

(2) (1926) 1926 Sind 190 (191): 20 Sind L. 

R. 85, Hardayal Singh v. Emperor . 

(3) (1914) 1914 All. 413 (413), Emperor ▼. 

Oanesh . 
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In an enquiry under this section, the Magistrate derives jurisdiction to 
issue a warrant only after lie has the necessary information and passes the 
preliminary order under S. 112. 4 Where the police reported against a person 
to the Magistrate under this section and the latter neither issued summons nor 
warrant, it was held that the subsequent arrest by the police was unauthorised. 5 

18. Bond for security . — See Note 5 to S. 118. 

In proceedings under this section a Police-Officer is not authorised to 
take a bond for the production of a person before the police. 1 

The provisions of 111. [ Repealed . Vide S. 8 
sections 109 and of the Cr. L. Am. Act XII of 


111 


Proviso aB to 
European vag 
rants. 


1923]. 


110 do not apply 
to European Bri- 
tish subjects in 
cases where they may be dealt 
with under the European 
Vagrancy Act, 1874. 

Sections 109 and 110 will now apply equally to Europeans and Indians. 

1 1 When a Magistrate acting under section 107, sec- 

tion 108, section, 109, or section 110 deems 
it necessary to require any person to 
show cause under such section, he shall make an order in 
writing, setting forth the substance of the information 
received, the amount of the bond to be executed, the term for 
which it is to be in force, and the number, character and class 
of sureties (if any) required. 


Order to be made. 


Proviso as to European 
-vagrants. 


Chapter not applicable 
to European British Sub- 
jects. 


•(CODE OF 1882 — S. 111.). 

111. The provisions of sections 109 and 110 do not 
apply to European British subjects in cases where they 
may be dealt with under the European Vagrancy Act, 1874. 

(CODE OF 187^— S. 517.) 

517. The provisions of this chapter shall not apply 
to European British Subjects. 


122. When 
Order to be made. 


tCCODE OF 1882— S. 112.) 

a Magistrate acting under section 107, section 109, or section 110, 

deems it necessary to require any person to show cause 
under such section, he shall make an order in writing, set- 
ting forth the substance of the information received, the 


( 1021) 1921 All. 278 (280): 43 All. 186. 


Rahu v. Emperor. 

(1912) W Crl. 1 “LiTai. <AD - ,f 


King-Emperor v. Paimai Arat. 
(1910) 1919 AU. 


' UT V • « *•*"•*•■ ' 

160 (161): 41 All. 483 f 

\fniku v. Emperor . 

<4) (1026) 1926 Sind 288 (280. 290): 20 Sind 
<4) ^ R 122 , Jatoi y Bmperor. 


(1921) 22 Cri. L. Jour. 228 (229): 42 
All. 646, Rafbanei v. Emperor . 

(5) (1925) 1925 Lah. 623 (623), Kola v. 

Emperor. 

Koto 18. 

(1) (1025) 1925 Lah. 152 (152), Hamid Ali 

▼ . Bmperor. 
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SYNOPSIS . 

LEGISLATIVE CHANGES 

SCOPE OF THE SECTION . . . ‘ 

SUBSTANCE OF THE INFORMATION ’ . ’ ' 

AMOUNT OF THE BOND TO BE EXECUTED 
CHARACTER AND CLASS OF SURETIES 
AMENDMENT OF NOTICE 

EFFECT OF NON-COMPLIANCE WITH THE SECTION 
JOINT ORDER AGAINST TWO OR MORE PERSONS 
SECURITY AGAINST PERSON IN IMPRISONMENT 
ORDER IF A PUBLIC DOCUMENT 


Note No, 


1 

2 

3 

4 

5 


6 

7 

8 
9 



amount of the bond to be executed, the term for which it is to be in force, and the- 
number, character, and class of sureties (if any) required. 


(CODE OF 1872— S. 492, Para. 1, S. 509, Para. 1, and S. 515, Para. 1.) 

492. Such summons shall set forth the substance of the report or information on 

which it is issued, the amount of the bond, and the term 
Form of summons. for which it is to be in force, and, if the security is called 

for, the number of sureties required, and the amount in 
which they are to be bound respectively, and the time and place at which the person sum- 
moned is required to attend. 


# 


■* 


* 




* 


* 


* 



Contents 

security. 


Whenever security for good behaviour is required by the Court of Session 

or by a Magistrate, the amount, the security, the number 
of order for and description of sureties, and the period of time for 

which the sureties are to be responsible for the good con- 
duct of the person required to furnish security, shall be 


stated in the order. 


* 


* 





515. The provisions of sections four- hundred and ninety-two and four hundred 

and ninety-four relating to the issue of summons and war- 
issue of summons and rant of arrest for securing the personal attendance of the- 
warrant of arrest. party informed against, when such party is not in custody, 

shall apply to proceedings taken under this chapter against 
persons required to give security for their good behaviour. 


(CODE OF 1861— Ss. 283, 300 and 306). 

283. The summons shall set forth the substance of the information, the amount 

of the bond, and the term for which it is to be in force. 
Form of Summons. and if security is called for, the number of sureties requir 

ed, and the amount in which they are to be bound respec- 
tively. Such summons shall be served in the manner provided by this Act for the service 
of a summons on an accused person. 

300. In every instance in which security for good behaviour shall be required by 

the Court of Session or the Magistrate or other Officer as 
What the order for se- aforesaid, the amount of the security, the number of sure- 
curity is to contain. ties, and the period of time for which the sureties are to 

be responsible for the good conduct of the person required 
to furnish security, shall be stated in the order. The security-bond shall be in the form 
(F) given in the Appendix, or to the like effect. 
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Other Topics. 


Contents of the order. 

(a) Extent of information. See Note 
3, Pt. 4. 

(&) Source of information. See Note 3, 
Pt. 18. 

Fitness of Security. See S. 122. 

Omission to set forth substance of informa- 
tion. See Note 7. 


Order should be in writing. See Note 2, 
Pt. 1. 

Order need not contain list of witnesses. 
See Note 2, Pt. 5. 

“Require any person to show cause.” See 
Note 2, Pts. 1 to 3. 

Revision. See S. 118, Note 12. 

Term of security. See S. 118, Note 2. 


1 . Legislative Changes . — 

(1) Under the Codes of 1S61 and 1872 there was no provision for an 

order in writing being made as required by this section, before 
proceedings were initiated for security to keep the peace or for 
good behaviour. A summons had. however, to be sent to the 
party proceeded against in proceedings for security for 
keeping the peace, specifying the particulars specified in this 
section. 1 

(2) There is no difference between the Codes of 1882 and this Code in 

this respect. 

2. Scope of the section. — Where a Magistrate gets information of the 
kind specified in Ss. 107, 108, 109 or 110 and is of opinion that there is sufficient 
ground for proceeding, the first, tiling that he should do is to pass an order in 
writing under this section against the person concerned. 1 The order should 
thereafter be served on such person under Ss. 114 and 115, infra or, if he is 
present in Court, it should be read out to him under S. 113, infra , so that he 
may have an opportunity to show cause why the proceedings should not be 

taken against him. 2 

The provisions of the section must be strictly complied with. 3 The order 
should set forth — 

(1) The substance of the information received by the Magistrate on 
which he has decided to act ; 


S. 112. 
Notes 
1 - 2 . 


306 The several provisions of the last preceding Chapter relating to the issue of 

summons and warrant of arrest for securing the personal 

Issue of summons and attendance of the party informed against, shall apply to 
ant of arrest. proceedings taken under this Chapter against persons re- 

w quired to give security for their good behaviour. 


t SC ? t l l °69) 11 N -'V° te p 1 .’ 304 (305), 

( 1 ) [Sec •* v ! Nijabut nosstin 

(1871) 3 N.-W. P. 96 (98), Queen v. 
(1872) l2”suih. W. R. 57 (58). Onoro c 

' R J n re< 

( 1868 ) 9 Suth. V R. 16 (16). KaHprrshod 
' Sirdar v. Fullehckand. 

(1871) 15 Suth. W. R. 43 (44), Koonj 
( ' Itchari v. Eknath. 

Mftfm 3 All. 545 (548), Empress v. Mu- 
(1881) hammad Jnfir (Code of 1872) . 
(1875) 7 N.-W. P. 233 (234). Queen v. 

MR81) f^Air^W*. N. 155 (156), Oholam 
(iSSl) v Qholam Radir 

( 1 882) 1882 Pun. R. No. Cr. 27, p. 34 
(1882) i» Khxlda jfaksh v. Empress. 

/ 1 \ Weir. 3rd Edn., 720 (721). 

\ 1874) 21 Suth. W. R. 6 ( 6 ), Ram Kishore 
(187 ) -Warier v. A.rip Khan. 

(1873) 20 Suth. W. R. 86 (36), Queen 

Or. P. C.— 58 


( i ) 


( 2 ) 


(3) 


V . On nr/a S i n gh . 

Note 2. 

(1914) 1914 All. 466 (467): 36 All. 262. 

Emperor v. Rameshwar. 

(1920) 1920 All. 268 (269, 270): 42 All. 

646, Rajbansi v. Emperor. 

(1912) 13 Cr. L. Jour. 844 (845) (All.), 
Jagadamba v. King-Emperor . 

(1919) 1919 Upp. Bur. 27 (27): (1918) 

3 U. B. R. 117, Law Kuw v. 
Emperor. 

(1921) 60 Ind. Cas. 420 (421): 42 All. 

646, Rajbmisi y. Emperor. 

[See (1874) 22 Suth. W. R. 68 (69), 

Queen v. Shukur. 

(1873) 20 Suth. W. R. 57 (58), Queen v. 
Abdul ITurj. 

(1876) 25 Suth. \V\ R. 50 (50), Abdool 
Bari and others, Petitioners. 

(1885) 11 Cn 1. 13 (14), Queen v. Isliwar 
Chandra Sur. 

(1924) 1924 All. 695 (695), Uttam Chand 
v. Emperor. 
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(2) The amount of the bond to be executed; 

(3) The term for which such bond is to be in force; and 

(4) The number, character and class of sureties, if any, required. 4 

It is not necessary to give anything more than the particulars stated 
above. Thus, the order need not set forth a list of the witnesses in support of 
the proceeding. 5 

An order under this section cannot impose any conditions not referred 
to in the section. Thus a condition that the persons proceeded against should 
undertake that no attempt would be made by them or their agents to realise 
rents by force and that nothing would be done to induce a breach of the peace, 
could not be imposed in the order under this section. 0 


The procedure provided by this section and S. 117, must, with necessary 
modifications and additions, be followed where it is intended to take preventive 
action under S. 7 of the Burmah Habitual Offenders Restriction Act, 1919. 7 

3. Substance of the information. — A Magistrate acting under this 
section is bound to set forth in his order in writing the substance of the infor- 
mation on which he purports to act. 1 The object of this requirement is to make 
the person proceeded against clearly understand what the matter is upon which 
he has to show cause 2 to afford him reasonable opportunity to come prepared to 
meet the case against him and to enable him to get his evidence ready. 3 


It is only the substance of the information that need, however, be set 
forth in the order. There is a difference of opinion as to the extent of the infor- 
mation that is to be given as the '‘substance of the information received”. 
According to the Chief Court of Oudh 4 it is not necessary to state more than 
will show the person proceeded against, the particular section or sub-section on 
which the Court proposes to proceed against him. The order need not show 
the r.abure of the case against him. A Magistrate may get information, for 
example, under S. 110 which is itself very meagre and lacking in details and 
may decide to act upon it. It may be unwise for him to take such action without 
carefully checking such information, but he has jurisdiction to take such action 
and if his information is meagre, the substance of the information would also be 
necessarily meagre, and it is sufficient for him to state it to make the order 


(4) 

<r>) 

( 6 ) 

(7) 


(1882) 8 Cal. 724 (727), Abaeu Degum v. 
TJmda Khanum. 

(1872-1892) Low. Bur. R. 398 (398), Nga 
Than Yon, In re. 

1 Bur. 398, Nga Than Yon, In re. 

(1907) 7 Cri. L. Jour. 146 (150): 35 Cal. 

243, Chintamon v. Emperor. 

(1913) 14 Cri. L. Jour. 5 (22) (Cal.), 

Rajendra Narain Singh v. Emperor. 
(1906) 4 Cri. L. Jour. 456 (459 460) 

(Cal.), Dibec Kulsum v. Umatul 

Mehdi . 

(1925) 1925 Rang. 69 (70): 2 Rang. 524. 
Parsodan v. Emperor. 


Note 3. 

( 1) (1907) 6 Cri. L. Jour. 1 (2), Wahid. 

Ali Khan v. Emperor (Held that in 
this case the order set forth the sub- 


stance of the information sufficiently). * 
(1914) 1914 Sind 8 (10): 8 Sind L. R. 

207, Farid Imambwx v. Piru Kauro. 
[See (1900-2) 1 L. B. R. 75 (77), Grown 
v. Nga Kyauk Lon.] 

(E) (1904) 1 Cri. L. Jour. 807 (809): 27 

All. 172, Mithu Khan, In re. 

(3) (1908) 7 Cri. L. Jour. 146 (151): 35 Cal. 

243, Chintamon Singh v. Emperor. 
(1930) 1930 Mad. 859 (860), Kalia Goun- 
dan v. Emperor. 

(1926) 1926 Sind 69 (71): 19 Sind L. R. 

176, Tanioor v. Emperor. 

(1874) 22 Suth. W. R. 36 (37), Queen y. 
Ram Churan Chung. 

(4) (1927) 1927 Oudh 306 (308): 2 Luck. 157, 

Emperor v. Ram Gtdam (1926 All. 
759 and 60 Ind. Cas. 420 dissented 
from) . 
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legal. If lie has taken action on insufficient information, the proceedings may, 
on the evidence, be found to have been without justification, but this will not 
affect the legality of the order itself. The. High Court of Calcutta has also 
held that it is sufficient to specify the section or sub-section under which the 
party is proceeded against. r ' Suhrawardy, J., said ‘'the words ‘substance of 
the information ’ mean such or so much of the information as would enable the 
party to know under what clause of S. 110 he is charged or to what particular 

•class of offenders he is said to belong I concede that where possible , 

the repetition of the words of t lie section should be avoided, but it may not be 
possible in every case.” And Graham, J., said “As I understand the words, it 
means substatuze as distinguished from details or particulars and I do not think 
that it was ever contemplated that the proceeding should set out details in the 
manner of a charge drawn up at a trial.” The High Court of Allahabad while 
agreeing with the view of the Chief Court of Oudh has added that where the 
particular clause of the section refers to two or more offences, that particular 
•offence which is appropriate to the particular case should also be mentioned in 
the order. 0 Their Lordships observed: “We would note, if the principle which 
we have approved be not accepted, the utter impossibility of drawing the line at 
•any place or of offering the Magistrates any guiding principle which would 
assist them in determining how much information is to be given”. The High 
‘Court of Madras has, on the other hand, taken the view that it is not sufficient 
to specify the section or clause of the section under which the Magistrate pro- 
poses to proceed but that the order should give the time and place of facts 
•charged and sufficient details which would enable the accused to know what he 
has to meet. 7 This view is based on the principle that an order under this 
rsection is something in the nature of indictment or charge and that, therefore, 
it should contain substantial particulars indicating the grounds upon which the 
■information to the Magistrate is based. 8 


It is submitted that the latter view is not correct. Under Ss. 107 to 110 
;a Magistrate may receive information which may itself be meagre and it is not 
possible for him always to set forth in his order anything more than what he has 
himself received and on which he has decided to act. The extent of the infor- 


mation, therefore, which must be set forth must depend, in each case, upon the 
circumstances of that case. For example in cases coming under S. 107 there 
may be information in regard to some circumstances which render it prdbable 


/n (1Q20) 1929 Cal. 739 (740. 742). Bhutnath 
(5) (192u; ™* Emperor (1926 All. 759. 43 Mad. 

450, Dissented from). 

/ ft \ M03O) 1930 All. 274 (274) : 52 All. 448, 
(0) (l«dUJ l Chand4in v. Emperor (1927 Oudh 

306 approved). ^ , 

(1918) 1918 All. 93 (93), Jagufi Rai v. 
Emperor . 

(Bnt see (1926) 1926 All. 769 (760), Nihal 
v. Emperor. 

(1920) 1920 All. 268 (270): 42 All. 646, 
Rajbanri ▼. Emperor.) 

«(7) (1919) 1919 Mad. 633 (636), Kripaeindhu 

▼ . Emperor. 

(1920) 1920 Mad. 634 (588): 43 Mad. 450, 
K. Ranga Reddi, In re. 

[See also (1926) 1925 Mad. 189 (191), 

Kulli Qoundan, In re. 

(1980) 1980 Mad. 859 (860), Kalia Goun- 


dnn v. Emperor.) 

[See a'so (1933) 1933 Mad. W. N. 871 
(S7G), Bahadur Jatinaik v. Empero 
(Mere reference to police report no 
enough — Magistrate should extrac 
and state plainly the facts which i r 
his opinion, will, if established h< 
evidence necessitate the taking 0 
security) . ] 

(8) (1928) 1926 All 759 (780): 49 AI1.«5 

Nihal v. Emperor. 

(1920) 1920 All. 268 (270): 42 All. 646, 
Rajbansi v. Emperor . 

(1930) 1930 Mad. 331 (335); 53 Mad. 173 
In re KaruOiaewami Servai (Re 
senibles a charge). 

° 921> « 2 « In » ;fc Ca !r* 42 2 . (421): 42 All. 

fi46 # Rajbansi y. Emperor . 
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that a person is likely to commit a breach of the peace. 9 In such cases it is 
possible to give some details of the information received and a mere assertion 
that the Magistrate is informed that a breach of the peace is likely to occur 
may not be sufficient. 10 But in cases coming under S. 110 the information may 
consist merely of reports which he has heard from sources which he considers 
reliable. It may be the barest information lacking in details and particulars. 
An order setting forth, in such a case, that he has received reliable information 
that the applicant is a habitual thief or receiver of stolen property is a sufficient 
compliance with the law. 11 

Il is however necessary where a person is sought to be proceeded against 
under S. 110 that the sub-section under which he is charged should be specified. 
It is not enough merely to assert that he has committed an offence generally 
under S. 110. 12 Nor is an order proper which does not specify what the section 
is under which the party is proceeded against. Where a notice was by no 
means clear whether tlu* accusation which the party had to meet was one under 
S. 109 or unde?- S. 110 of the Code, it was held that there was no sufficient 
compliance with the section. 13 

Since the order lias to set forth only the substance of the information 
received bv the Magistrate under Ss. 107, 108, 109 nr 110, it should not contain 
matters which arc not relevant under those sections. The Magistrate shall be 
careful to see that his order is in t lie terms of the section which he proposes to 
apply. 14 Thus the fact that a man is suspected to have committed a certain crime 
is not a legitimate ground for taking action under S. 110 and consequently an 
order under t his section that a person is “strongly suspected” of having commit- 
ted offences cannot bo said to be properly drawn up. 15 Similarly an order stating 
“you have only a nominal means of livelihood except the proceeds of theft or 
burglary” or “you have a bad reputation in the vicinity of your village” is not 
a proper order. 10 Again where a Magistrate passed an order to the follow- 
ing effect, namely, “you have been suspected of the following crimes — Crime 
No. 24, crime No. 23, crime No. 13, and crime No. 8,” it was held that it was 
impossible for the suspect to know what crime No. 24, etc., referred to and that 
the substance of the information received could not be said to have been set forth 
in the order as required by this section. 17 

The “substance of the information received” will not include the source 
of the information which need not therefore be set out in the order. 15 Nor is 


(9) (1890) 16 All. W. N. 73 (73). In the mat- 
ter of the petition of Kala. 

(10) (1884) 6 All. 214 (219), Empress v. Nathu. 

( 11 ) (1890) 16 All. W. N. 73 (73). In the 

matter of the petition of Kala. 
(1919) 1919 Pat. 337 (338), Dobra Ahir 

v. Emperor. 

(12) (1926) 1926 Lnh . 45 (46), Sohan Singh v. 

Emperor . 

(13) (1885) 11 Cal. 13 (14), Ishirar Chon lira 

0 Sur, In re. 

[See also (1897-1901) 1897-1901 Upp. Bur. 

R. 16 (16), Nga Po Kin v. Queen- 
Empress (Magistrate intending to 
proreed under S. 107, hut asking 
for security for good behaviour) . ] 

(14) (1925) 1925 All. 694 (695): 47 All. 733, 

Budhan v. Emperor . 

(15) (1928) 1928 All. 1 (2. 3), Emperor v. 

Bab it Earn. 


( 16 ) 
< 17) 
( 18 ) 


(1928) 1928 All. -357 (358), Emperor v. 
Kurwa . 

(1912) 13 Cri. L. Jour. 784 (734) (Cal.), 
Deputy Legal Kemembrancer v. Kadir 
Mirza (Suspect stated to he “by 
general repute" a thief and burglar, 
instead of “hv habit" such thief or 
burglar) . 

(1929) 1929 All. 813 (813), Ram Rup 

Bhar v. Emperor. 

(1928) 1928 All. 357 (359), Emperor v. 
Ku-rwa. 

(1904) 1 Cri. L. Jour. 807 (809): 27 AIL 
172. In the matter of Mithu Khan. 

(1913) 14 Cri. L. Jour. 5 (22) (Cal.), 
Rajendra Narayan v. Emperor. 

(1930) 1930 Mad. 975 (976), Anantapadma- 
nabhiah v. Emperor. 

(19041 1 Cii . L. Jour. 807 (809): 27 
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the person proceeded against entitled to a copy of the information on 
the Magistrate decided to act. 39 


which 


With a view to satisfy himself as to the desirability or urgency of issuing 
a notice under this section the Magistrate has, for obvious reasons the right to 
test the accuracy of the information received by him before issuing the notice. 
He may for this purpose, call for a report from the Police, 20 or from a ►Sub- 
ordinate Magistrate. 21 He may also, if he thinks fit, take information on oath 
in the presence of the accused before framing his order. 22 


4. Amount of the bond to be executed. — In fixing the amount of 
security a Magistrate should consider the status of life of the person concerned, 
and should not go beyond a sum for which there is a fair probability of his being 
able. to find security. The imprisonment that can be awarded under S. 123 infra , 
it must be remembered, is provided as a protection to society against the perpet- 


ration of crime by the individual, and not as a punishment for a crime committed ; 
and being made conditional on default of furnishing security, it is only 
reasonable and just that the individual should be afforded a fair chance, at least 
of complying with the required condition of furnishing security. 1 


Where an order directed the suspect to execute a bond for Rs. 100 and 
to furnish two sureties for Rs. 300, it was held that there was only one penalty of 
a bond and that the principal being bound in that amount, the sureties were 
bound for the same amount. 2 


Where an order required the suspect to furnish a bond for Rs. 1,000 
“with respectable sureties” it was held that it was necessary to specify whether 
each and all the sureties are liable for the amount of Rs. 1,000 or whether they 
are liable for Rs. 1,000, between Ihem. These particulars should be specified 
in order to prevent misunderstandings later on. 3 

There is no power to require that the amount of the security should he 
deposited in cash. 4 The provisions only contemplate the execution of a bond. 


5. Character and class of sureties. — The order under this section 
should specify the character and class of sureties, if any, required. 1 The view 
that a "Magistrate has no power to require that the security should he given by 
a particular class of persons 1 '* 1 is not correct. No further conditions or 
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restrictions, however, than what may be comprised in the words “Character and 
Class" can be set forth in the order. Thus the Court cannot, in its order under 
this section direct that the sureties shall be residents of a particular locality 2 
or that they should be able to control the persons for whom they were sureties. 3 
The reason is that such a direction does not come within the words “Character 
or class" of the sureties. There is a. difference of opinion on the question 
whether the Court can, under <S. 122 infra, reject a surety as being unfit in the 
sense 1 hat he is not living near the accused and may not be able to influence 
and insure his behaviour. 1 

An order requiring the sureties to be “respectable house-holders” 5 or to 
be “land-holders’ is valid as setting forth the “Character or class” of the 
sureties required. Similarly an order that the sureties should not be inferior 
in standing to the accused and should be of respectable character, is also proper. 
But the power to specify the character and class of the sureties must be reason- 
ably exercised and the order must be such that if a suspect have a bona fide 
intention to be of good behaviour it will not be impossible for him to find 
suieties. 7 Thus an order requiring the sureties should not be of the kunbi 
class, was held to be unreasonable and improper. 8 

6. Amendment of notice. — An order under this section requiring 
security for good behaviour is in the nature of a charge in a warrant case, 1 and 
since a charge can be amended at any stage of the proceedings, it is permissible 
also to amend an order under this section and serve it afresh on the person 
proceeded against. 2 The Sind Judicial Commissioner’s Court has, however, in 


( 2 ) 


[See 


l But 


(1914) 3914 Cal. 445 (446), Islam Khan 
v. Emperor. 

(1903) 6 Oudh Cns. 199 (202). Mangal. In 
rc . 

( 1 880 ) 1880 Pun. Re. No. 38. p. 91. 
77/ ra. In re. 

(1922) 1922 All. 489 (489), Raghunanda i 
v. Emperor. 

(1899) 1 Bom. L. R. 520 (521). Queen- 
Empress v. Yesn. 

(1914) 1914 U. B. 33 (34): 2 U. B. R. 

44, Nga Shwe Mgo v. Emperor. 
(1874) 22 Suth. W. R. 37 (38). Narain 
Sooboddhee, In re. 

(1911) 12 Cri. L. Jour. 472 (472), Zikri 
v. Emperor. 

also (1915) 16 Cri. L. Jour. 422 
(423): 1914 U. B. R., Vol. II, 
p. 44, Nga Since Mgo v. Emperor.) 
see (1924) 1924 Sind 120 (121): 17 
Siiul L. R. 160, AUahadad v. 

Crown (Sureties required to he Zamin- 
dnrs living in the neighbourhood — 
Order held valid) . 

(1902) 24 All. 471 (472). Emperor v . Nabbu 
Khan (This decision purports to 

follow 20 All. 206 which is a case 

under S. 122. It is submitted this 

decision is not correct inasmuch as 
u ground for rejecting a surety under 
S. 122 cannot necessarily he made 
a condition under S. 112).] 

1914 Bom. 5 (6), Emperor v. Jiva- 
natha. 

122 infra. 

B. R. 40 (40. 41), King 
v. Nga Po Sanng. 

L. Jour. 198 (198): 3 

R. 168, Emperor v. Din 
Muhammad (Respectable sureties re- 
quired ) . 

(6) (1914) 1914 Bom. 5 (5), Emperor v. Jiva - 

noth. 


(3) (1914) 


(4) See notes to S. 

(5) (1903-04) 2 L. 

Emperor 
(1910) 11 Cri. 

Sind L. 


(1910) 11 Cri. L. Jour. 417 (417): 3 Sind 
L. R. 239, Emperor v. Jan Maho- 
med (Sureties required to he zamin- 
dars owning 20 acres of land) . 
(1914) 1914 Sind 139 (140): 8 Sind L. R. 

229. Junto v. The Crown (Order 
requiring sureties who shall be neigh- 
bouring zumindars paying n certain 
assessment, is valid). 

(1924) 1924 Sind 120 (121): 17 Sin -I L. 

R. 160, AUahadad v. Crown (Sure- 
ties reqiiired to be zamindars own- 
ing a certain amount of land). 

| But see (1915) 16 Cri. L. Jour. 553 (554): 

1915 U. B. 13, Nga Hein v. Emperor 
(Restriction of sureties to landholders 
should not be imposed). 

(1896) Rat. 876 (876), Queen-Empress v. 
Jamal ( Do . ) . ] 

(7) (1914) 1914 Sind 13 (14): 8 Sind L. R. 

173. Muhammad Ibrahim V. Em- 
pe ro r . 

[See (1909) 9 Cri. L. Jour. 528 (531), 
Shiam Lai v. King-Emperor (Fear 
that sureties from particular District 
would be prevented from coming — 
Sureties from another District were 
ordered) . ] 

(8) (1899) 1 Bom. L. R. 520 (521), Queen 

v. Tesit Khandu- Takari. 

Note 6. 

(1) (1916) 17 Cri. L. Jour. 84 (85): 1916 

Lah. 295: 1916 P. R. 1, Ahmad 
Itaksh v. Emperor. 

(1905) 2 Cri. L. Jour. 462 (463): 1905 
U. B. R. Cr. P. C. 29, Emperor 
v. Nga Po Thaung . 

(2) (1933) 1933 Mad. W. N. 550 (551), Chin- 

nasirami/ Nadar v. Emperor. 

[See also (1932) 1932 Sind 88 (89): 26 
Sind L. R. 200, Emperor v. Nim. ] 
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the undermentioned case 3 held that an order under this section could not he 
amended in any matter, after it has once been framed and communicated to the 
party concerned. 


/. Effect of non-compliance with the section. — The provisions of this 
section are only directory and not mandatory 1 and a failure to comply with the 
requirements thereof, though a grave and substantial irregularity which renders 
it necessary for the Courts of appeal and revision to scrutinise the proceedings 
carefully,- does not ipso facto vitiate the proceedings without proof of prejudice. 
Thus the failuie to pass an order at all under this section is an irregularity 
which will not vitiate the proceedings unless a failure of justice or prejudice to 
the accused has been occasioned thereby. 8 The High Court of Madras seems, 
however, to be of opinion that such failure will invalidate the proceedings. 4 


The omission to set forth in the order the particulars specified in the 
section does not divest the Magistrate of his jurisdiction to deal with the suspect 
which he assumes when the information is given to him 5 but is only an irregu- 
larity which will not vitiate proceedings in the absence of proof of prejudice. 0 
Where the party proceeded against is, however, prejudiced by the failure to 
comply with the section, the proceedings would be set aside. 7 The question 
whether there is a failure of justice or prejudice is, in each case, one of fact. 8 It 
has been held, however, in the undermentioned cases" that a Magistrate has no 
jurisdiction to act if he fails to comply with the section and that such non- 
compliance is not a defect that can be cured under S. 537. It is submitted that 


S. 112, 

Notes 

6-7. 


(3) (1933) 1933 Sind 8 (9), Nim v. Emperor. 

Note 7. 

(1) (1908) 7 Cri. L. Jour. 94 (94): 10 Oudh 

Cas. 365. Pragi v. Emperor. 

(1892) 8 Cal. 724 (725, 726), Abasu Begum 
v Umda Khanum. 

(1886) 12 Cal. 520 (521), In the matter 
of the petition of Haridar Alt. 

(2) (1926) 1926 Sind 09 (70. 71): 19 Sind 

v / L. R. 176. Thanwor v. Emperor. 

(1908) 7 Cri. L. Jour. 94 (94): 10 Oudh 

(3) ( 190o ) ^ 365, Progi v. King-Emperor. 

(1891) 1801 All. W. N. 40 (42), Queen- 
Empress v. Bhagwan Das. 

(41 See (1907) 5 Cri. L. Jour. 397 (398): 30 

(4) See 2g2 K rishnasroami Thrttha- 

rhari v. Vanamamalal Bhashiakar. 
(1902) 2 Weir 55 (56), In re Abdulrahiman 
Saheb (There were other irregulari- 
ties also — Proceedings held void ah 

(1907) 6 Cri. L. Jour. 332 (332), In re 
Subba Naickan (There was prejudice 
in the case occasioned by the failure 
to pass the order — Proceedings held 
invalid) . 

(51 (1926) 1926 Sind 69 (70, 71): 19 Sind L. 
v / r 176, Thanwor v. Emperor. 

(fil (1919) 1919 Mad. 633 (636), Kripasindu 
' ' Naiko v. Emperor (Omission to give 

substance of information). 

(1926) 1926 Sind 69 (70, 71): 19 Sind 
L. R. 176, Thanwor v. Emperor 

(Do.). 

(1874) 22 Suth. W. R. 37 (88), In re 
Narain (Do. ) . 

(1929) 1929 Cal. 739 (740), Bhut Nath 
Ghosa v. Emperor (Do.). 

(1926) 1926 Lah. 386 (866), Daya Ram 
v. Emperor (Do.). 

(1930) 1930 Mad. 881 (331): 53 Mad. 

173, Karuthasicami Servai, In re 


(7) 


( 8 ) 

(9) 


( Do. ) . 

(1902) 5 Oudh Cas. 313 (315, 316), In re 
Swami Dayal (Do.). 

(1927) 1927 Oudh 306 (308): 2 Luck. 157, 
Emperor x. Ram Ghulam (Do.). 

(1921) 64 Ind. Cas. 666 (663) (Pat.), 

J a\ Singh v. Emjteror (Do.). 

(1920) 1920 Mad. 534 (535, 538): 43 

Mad. 450. In re K. Ranga Reddi 
(Do., Per Moore, J., Scshngiri Iyer, 
J., Contra) . 

(1882) 8 Cal. 724 (725, 726). Abasu Begum 
v. Umda Khanun (Omission to spe- 
cify the amount of recognizance and 
surety) . 

(1925) 1925 Rang. 214 (215): 3 Rang. 

74, Manny Tlucc v. Emperor (Omis- 
sion to state the period for which 
it was proposed). 

(See also (1916) 17 Cri. L. Jour. 301 

(301) : 1916 All. 276, Chunni Lai v. 
Empe ror. 

(1883) 3 All. W. N . 204 (204), In re 
Amir Kluin.] 

(1910) 11 Cri. L. Jour. 387 (387), Natha 
Singh v. Emperor. 

(1910) 11 Cri. L. Jour. 388 (389), Baha- 
dur Singh v. Crown. 

(1909) 6 All. L. J. 37 (N.), Nand Prasad 
v. King-Emperor. 

(1879) 2 Shoine 15, Chutter v. Gopal Singh. 

(1930) 1930 Mad. 859 (861), Kolia Goun- 
dan v. Emperor. 

(1925) 1925 Rang. 353 (354), Mg. Tun 
U. v. Emperor. 

(1926) 1926 All. 759 (760), Nihal v. Em- 
peror. 

(See also (1929) 1929 Lah. 504 (505): 10 
Lah. 155, Ujagar Singh v. Emperor 
(Order not setting forth substance 
of the information received about, 
the petitioner is illegal) . J 
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Notes 

7-10. 


S. 113. 


lliib view is an extreme one and is not in accordance with the general trend of 
judicial opinion. 

Where a Magistrate wrote the order under this section on the back of a 
Police Report (which gave full details of the information) but did not embody 
such information in the order, and instead of sending a copy of the order with 
the summons as required by S. lib, he gave the substance of the information in 
the summons itself, it was held that the irregularity was one which was covered 

by S. 537. 10 

8. Joint order against two or more persons. — It is undesirable that a 
joint order should be passed against two or more persons. Each person is 
entitled to a separate notice and not to have the charges which are going to be 
made against him contused with the charges that are to be made against some- 
body else. 1 Where, however, in proceedings under S. 110, two persons were 
alleged to lie members of a gang of habitual thieves and always associated in the 
commission of thefts, it was held that the Magistrate was right in issuing one 
order against both of them.- 

9. Security against person in imprisonment. — Security for keeping 
the peace or for good behaviour should not be demanded from a person who is 
already undergoing a sentence of imprisonment for an offence. Proceed- 
ings already commenced against such prisoner may, if the circumstances justify 
it, be resumed after his sentence for the offence has expired. 1 

10. Order if a public document. — An order under this section is a 
public document within the meaning of S. 74 of the Evidence Act, but it cannot 
be admitted in evidence without proof that the parties mentioned in it are the 
parties concerned in the question at issue about which it is produced in 
evidence. 5 


1 1 3.* If the person in respect of 

Procedure in respect of w k om suc ]} order is made, is present in 

person present m Court. , , i . • -i 

Court, it shall be read over to him or, it he 
so desires, the substance thereof shall be explained to him. 


* (CODE OF 1882 — S. 113.) 

113. If the person in respect of whom such order is 
Procedure in respect of made is present in Court, it shall be read over to him, or, 

person present in Court. if he so desires, the substance thereof shall be explained to 

him. 


, 10) (192(5) 1926 All. 767 (768): 49 All. 228. 

Pam Deo Singh v. Emperor. 

Note 8. 

(1) (1929) 1929 All. 273 (274): 51 All. 663, 

Emperor v. Pam Lai. 

(1925) 1925 Mad . 189 (191). Kutti Go un- 
dan, In re. 

(1902) 5 Oudh Cas. 243 (245), In re Pudan. 

(2) (1933) 1933 Oudh 251 (252), TTubdar A1i 

v. Emperor. 


[See also (1933) 1933 Oudh 195 (196), * 

Chheda Lai v. Emperor.] 

Note 9. 

(1) (1893-1900) L. B. R. 204 (204), Queen- 

Empress v. Chido lion. 

Note 10. 

(1) « 1914) 1914 Cal. 388 (388), Sheikh Ampul 

v. Lavhmi Kant Jha. 
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SYNOPSIS . 


No 

1 


Notv 

“IS PRESENT IN COURT” 

"‘IT SHALL BE READ OVER TO HIM” . . . . . . 2 

1. “Is present in Court *. — It is iuiniaterinl how the person against 
whom an order has been passed under S. 112, has come to ho present in Court. 
He may be present for another criminal case 1 or might have been brought under 
arrest either under a warrant or without warrant. 2 Nor is il material whether 
the arrest under which he has boon brought before the Court is legal or not. 3 A 
summons was .sent to a person under S. 114 infra hut no order under S. 112 had 
been drawn up at that time and was consequently not served on him along with 
the summons as required by him. Where, however, the person appeared in 
pursuance of the summons, proceedings under S. 112 were drawn up in his 
presence and the order read out to him, it was held that the fact that the 
person appeared in pursuance of a summons which was not served as required 
by S. 115 did not affect the validity of the order under S. 112 and its reading 
over to the person under this section. 4 Certain persons appeared before a 
Magistrate in pursuance of an order to show cause why they should not he 
required to furnish security in the sum of Rs. 2,000. On that day the Magis- 
trate passed entirely fresh order under S. 112 in which the amount of security 
demanded was Rs. 5,000. This later order was read out to them as required 
by this section. It was held that the proceedings were not vitiated by the pro- 
cedure adopted by the Magistrate. 3 

2. “It shall be read over to him”.— If the person against whom an 

order under S. 112 is made is not present in Court, the Court should issue a 
summons to him to appear or if he is in custody, a warrant directing the officer 
in whose custody he is, to bring him before the Court (S. 114) . Such summons 
or warrant should be accompanied by a copy of the order under S. 112 which 
should be delivered to him (S. 115) . If on the other hand, the person is 'present 
in Court, the order should be read over to him 1 and if he so desires the substance 
thereof should be explained to him. An omission to do so is likely to cause 
great prejudice to him. 2 


(CODE OF 1872 — S. 492, Explanation.) 


492 . 


Explanation. — When the parties are present in Court no summons is necessary, but the 
person to whom the summons would have been issued must have an opportunity to show 
cause why he should not be bound. 

(CODE OF 1861— Nil.) 


Section 113 — Note 1. 

(1) (I860) 2 Bung. L. R. 28 (29) (App.), 

' l ' 1 Queen v. Choudhry. 

(1911) 12 Cri. Jour. 533 (534) 

<-) (l ' (Bom.). Emperor v. Gulam Hus- 

sain (Presence due to arrest without 
warrant by the Police) . 

(1904) 1 Cri. L. Jour. 535 (537): 31 Cal. 

(1 ' 557 . Emperor v. Madho Dhobi (Pre- 

sence secured under arrest under 
S. 55, Cr. P. Code). 

(1874) 6 N.-W.P.H.C.R. 366 (368) 

/ 10141 1914 * All. 466 (467): 36 AU. 262, 

' Rameahuarv. Emperor (Do.). 

(1911) 32 Crl - Jj ‘ J 2, n, £* 682 (534) (Bom.), 
<3) (u i Emperor v. Gulam Hueain. 

( 1 921) 3921 All. 278 (280): 43 All. 186. 

1 Rah" Emperor. 

Or. P- C.-— 59 


[See also (1903) 26 Mad. 124 (125), Em- 
peror v. Ravalu Kesigadu (Legality 
of arrest does not affect the guilt or 
otherwise) . 

(1911) 12 Cri. L. Jour. 856 (357): 35 
Boin. 225, Emperor v. Vinayak Da- 
modar (Illegality of arrest which 
brought him within the jurisdiction 
does not affect the charge of substan- 
tial offence).] 

(4) (1920) 1920 Mad. 1014 (1014), In Te 

Kavatham Pulturaju. 

(5) (1927) 1927 Lab. 689 (690), Mohd. Ishaq 

v. Emperor. 

Note 2. 

(1) (1914) 1914 All. 466 (467): 36 All. 262, 

Rameshwar. 

(2) (1892) 14 All. 45 (47, 48), Re Daulat. 


S. 113, 
Notes 
1 — 2 . 
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114. *If such person is not present in Court, the Magis- 

Summons or warrant in trate sba11 issue a summons requiring him 

sent ° f persons not so pre ' to appear, or, when such person is in cus- 

tody, a warrant directing the officer in 
whose custody he is, to bring him before the Court: 

Provided that, whenever it appears to such Magistrate, 
upon the report of a police-officer or upon other information 
(the substance of which report or information shall be recorded 
by the Magistrate), that there is reason to fear the commission 
of a breach of the peace, and that such breach of the peace, 
cannot be prevented otherwise than by the immediate arrest of 
such person, the Magistrate may at any time issue a warrant 
for his arrest. 

* ~ ■ 1 1 — — ~ ~ - — . 

‘"(CODE OF 1882— S. 144.) 

114. If such person is not present in Court, the Magistrate shall issue a summons 
Summons or warrant in rC( l uirin g him to appear, or when such person is in custody, 

case of persons not so pre- a warrant directin S the officer in whose custody he is to 
gent bring him, before the Court: 

Provided that, whenever it appears to such Magistrate, upon the report of a police- 
officer or upon other information (the substance of which report or information shall be 
recorded by the Magistrate), that there is reason to fear the commission of a breach of 
the peace, and that such breach of the peace cannot be prevented otherwise than by the 
immediate arrest of such person, the Magistrate may at any time issue a warrant for his 
arrest. 

(CODE OF 1872— S. 494, Proviso, and S. 515, Para. 1.) 

Warrant of arrest. 494. * * * * 

Provided that, whenever it appears to such Magistrate, upon the report of a police- 
officer or upon other credible information (the substance of which report or information 
shall be recorded), that there is just reason to fear the commission of a breach of the 
peace, which may probably be prevented by the immediate arrest of any person, the 
Magistrate may at any time issue a warrant for his arrest. 

515. The provisions of sections four hundred and ninety-two and four hundred and 

ninety-four, relating to the issue of summons and warrant 
Issue of summons and of arrest for securing the personal attendance of the party 
warrant of arrest. informed against, when such party is not in custody, shall 

apply to proceedings taken under this chapter against 

persons required to give security for their good behaviour. 

(CODE OF 1861— Ss. 285 and 306.) 

Warrant of arrest. 285. * * 

Provided that, whenever it shall appear to the Magistrate or other Officer as afore- 
said, upon the report of a police-officer or upon other credible information, the substance 
of which report or information shall be recorded, that there is just reason to fear the 
commission of a breach of the peace, which may probably be prevented by the immediate 
arrest of any person, it shall be lawful for the Magistrate at any time to issue a warrant 

for the arrest of such peison. • # 

306. The several provisions of the last preceding Chapter relating to the issue of 

summons and warrant of arrest for securing the personal 
Issue of summons and attendance of the party informed against, shall apply to 
Warrant of arrest. proceedings taken under this Chapter against persons re- 

quired to give security for their good behaviour. 
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SYNOPSIS. 


LEGISLATIVE CHANGES .. ■ 

“SHALL ISSUE SUMMONS” 

FORM OF SUMMONS . . ‘ ’ 

SUFFICIENT TIME TO APPEAR IN COURT TO SHOW CAUSE 
“OR WHEN SUCH PERSON IS IN CUSTODY” 

IMMEDIATE ARREST 
RECORD OF INFORMATION 
“MAY AT ANY TIME’' 

NOTICE BEFORE ARREST 
WARRANT OF ARREST AGAINST PERSON OUTSIDE JURIS- 
DICTION 
BAIL 


Note 


No . 

1 

o 

3 

4 

5 


i 

8 

9 

10 

11 


Other Topics. 

Duty of Magistrate before issuing warrant. See Note 5, Pt. 2, Note 10, Pt. 1. 

See Note 6. Proviso, limitations under. See Notes 6, 

Person outside jurisdiction, process against. and 8. 

1 . Legislative Changes . — 


Difference between the Codes of 1872 and 1882 

Under the proviso to S. 494 of the Code of 1872, the Magistrate could 
issue a warrant if he had reason to believe that by so doing a breach of the peace 
might probably be prevented. Under the proviso to S. 114 of the Code of 1882 
as well as under this Code, a warrant could be issued only if the breach of the 
peace could not be prevented otherwise than by the immediate arrest of such 

person . 

2. “Shall issue summons’’. — Where a person against whom an order 
under S. 112 is passed is not present in Court, the Magistrate is bound to issue 
a summons requiring him to appear, or if he is in custody a warrant for his 
production. No order for security can validly be made against him under 
S. 318, infra in the absence of such summons or warrant. 1 Nor can a summons 
or a warrant issue against such person unless an order had first been made 
against him under S. 112. 2 

3. Form of summons. — Form 12 of Sch. V of the Code requires that 
the substance of the information should be set forth in the summons. Where 
neither the form set forth the substance of the information nor a copy of the 
order under S. 112, served along with the summons it was held that it was 
impossible to say that the persons against whom the proceedings were taken 
wcie not prejudiced by the non-compliance with the provisions of the section. 1 
Where a Magistrate made an order against a person under S. 112 with a view 
to taking action against him under S. 110, and issued a summons to him, but 


Section 114 — Note 2. 

0 Suth. W . It . Cr. 10, Salt Per- 

(1) (18 ' »had Sirdar v. FutUehand Data. 

ea\ / 1 Q 26 ) 1926 Sind 288 (289): 20 Sind L 

(2) (1920) £ 122 Jato{ y Emperor (Magis . 

tvate derives Jurisdiction to issue 


warrant only aftor order under 
S. 112). 

Note 3. 

(1) (1909) 9 Cri. L. Jour. 179 (180) (AH.). 

In re N and Prasad and others. 


% 


S. 114. 
Notes 
1-3. 
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Notes 
3—6. 


on his appearance in pursuance of such summons, the Magistrate thought that 
8. 110 was inapplicable and proceeded to deal with the case as one under S. 107, 
it was held that the facts necessary to be proved in order to make a person liable 
under S. 110 were different from those necessary to be proved in order to make 
him liable under S. 107, and that the party proceeded against should have been 
served with a fresh notice with reference to the altered view of the circumstances 
on which the Magistrate proposed to proceed. 2 

4. Sufficient time to appear in Court to show cause. — When issuing 

a summons to any person under this section, sufficient time should be allowed 
so as to enable him to get ready with his evidence, for the purpose of the inquiry 
under 8. 117 of the (‘ode. 1 Thus where parties, required to show cause on the 
dth of July, were served with a summons on the 5th and 7th of July, it was 
held that the time allowed was not sufficient and the order requiring them to 
furnish security was accordingly set aside. 2 

‘Or where such person is in custody”. — Where the person against 
whom an order is made under 8. 112 is in custody, the Court should issue a 
mi r rant directing the officer in whose custody he is, to bring him before the 
Court. Thus a man may under S. 55 of the Code be arrested without warrant 
by a Police-officer with a view to take proceedings under S. 110 and kept in 
custody. In ,such a case if an order is made against such person under S. 112, 
a warrant as contemplated by this section should issue. 1 It is not necessary 
that 1 lie custody should have been under an arrest, made within the jurisdiction 
of the Magistrate acting under this section. This section will apply even if 
the arrest has been made outside jurisdiction and the person arrested is in cus- 
tody within jurisdiction. 2 


5. 


6. Immediate arrest. — A Magistrate may, under the proviso, order 
the immediate arrest of the person against whom an order under S. 112 is 
made, whether a summons or warrant for his production has issued or not. 
Before, however, such an exceptional measure is taken, two conditions are neces- 
sary to be satisfied: 

(1) The Magistrate must have reason to fear the commission of a breach 

of the peace and 

(2) It must appear to him that such breach of the peace cannot he 

prevented otherwise than by the immediate arrest of such 

person. 1 

These conditions are obviously directed against any ill considered pre- 
cipitancy on the part of the Magistrate. 2 


(2) (1907) 5 Cri. L. J<mr. 397: 30 Mad. 

282, Krishnasicami v. Yanamamalau 

Note 4. 

( 1 ) (1873) 20 Suth. W. R. Cr. 18 (19), Queen 

v. Isree Prasad Singh. 

( 1914 ) 1914 Cnl . 357 (357): 41 Cal. 806, 
Krramuddin Sarkar v. Emperor. 

(2) (1874) 22 Suth. W. R. 70 (71), Queen 

v. Chcyt Singh. 

Note 5. 

(1) (1926) 1926 Sind 190 (191), Eardayal 


Singh v. Emperor. 

(2) (1919) 1919 Cal. 702 (706): 46 Cal. 215, 

.1 lonindra Mohan v. Emperor. 

Note 6. 

(1) (1926) 1926 Sind 288 (289): 20 Sind L. 

R. 122, Jotoi v. Emperor. 

(1883) 6 All. 232 (138), Empress v. Bobu* 
[See also (1924) 1924 Pat. 320 (320), 

Maniruddin v. Emperor. \ 

(2) (1924) 1924 Pat. 320 (320), Maniruddin 

v. Emperor. 
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Persons imprisoned during pendency of security 
them cannot be kept in solitary confinement . 3 

7. Record of information. — The Magistrate is bound to record (he 
substance of the report or information . 1 It is not enough for him to merely 
express a belief that such a course is necessary . 2 The provision is intended 
as a safeguard with a view to the protection of persons whose liberty is affected 

by such order and who may have resort to a superior Court under S.* 498 or any 
other provision of the Code . 3 

8 . “May at any time”. — The proviso must be taken to relate to the 
circumstances contemplated by the main portion of the section that is, to a 
stage before the person proceeded against has appeared in Court in pursuance 
of a summons or warrant. Where such person has appeared and has executed 
a bond undci S. 11 /, sub- £ 5 . (3), the Magistrate has no power to issue a warrant 
of arrest against him on the ground that there is an imminent danger of the 
breach of the peace . 1 

9. Notice before arrest. No notice is necessary to be given to the 
person proceeded against before an arrest can be effected under the proviso . 1 
When he is brought before the Court under such arrest, the order against him 
under S. 112 should, however, be read and explained to him as required bv 
S. 113. 

10. Warrant of arrest against person outside jurisdiction. --Under 
S. 110 of the Code, a Magistrate cannot take proceedings against a person 
unless such person is within the local limits of his jurisdiction. It has been 
held in the undermentioned case 1 that a Magistrate cannot issue a warrant 
against a person under this section unless such person is within the local limits 
of his jurisdiction. 

11. Bail. Section 496 infra provides that bail may be claimed by 
“any person other than a person accused of a non-bailable offence” who "is 
arrested or detained without warrant by an officer in charge of a police station 
or is brought before a Court”. The section should, however, be read along 
with other provisions of the Code giving a special right of detention to a Court 1 
Thus under S. 107, sub-S. (3), a Court can detain a person brought before it, 
under the circumstances specified therein, until the enquiry is completed. In 
such a case it cannot be said that the arrested person has an absolute right to be 
released on bail . 2 In the absence of any such special provision however, the 
Court has no power to refuse to release a person arrested under this section on 


(3) 


<i) 


( 2 ) 

(3) 

(i) 


(1933) 1933 All. 676 (678), Sundar Lai v. 
Emperor. 

Note 7. 

/ 1884) 6 All ■ 132 (138). Empress v. Iiabxui. 
(1924) 1924 Pat. 320 (320), Maniruddin 
v. Emperor. 

(1914) 1914 All. 466 (467): 36 All. 262, 

' Enmesh u ar v. Emperor. 

(1884) 6 All. 132 (138), Empress y. Ba- 
bun . 

(1924) 1924 Pat. 320 (320), Maniruddin 
' v. Emperor. 

‘Vote 8. 

(1929) 1929 Pat. 654 (656), Nathan Gope 
1 v. Emperor. 

[See also (1904) 1 Crl. L. Jour. 775 (778): 


32 Cal. 80, Baghunandan Per stood 

v. kmperor (Appearance and release 
on hail) . 1 


Note 9. 

(1) (1930) 1930 All. 274 (274): 

Chandan and others v. 


52 All. 448, 
Emperor. 


Note 10. 

(1) (1912) 13 Cri. L. Jour. 796 (797) (Bom.) 

in re Ramjibhai Waghfibhai. 

t Note 11 . 

(1) (1912) 13 Cri. L. Jour. 447 (448) (Mad.) 

( o\ Moioi Hnrayanaewami Naikan v. Emperor 

(2) (1912) 13 Cri. L. Jour. 447 (448) (Mad ) 

N a ray anas w ami Naikan y. Emperor 


S. 114, 

Notes 
6 — 11 . 
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S. 114, 
Note 11. 


bail." Such a refusal is contrary to the very spirit of the provisions of Chap. VIII 
of the Code, which are not intended except under special circumstances to keep 
a suspect in custody either during the pendency or after the close of the investi- 
gation held under this chapter. 3 4 


S. 115, 
Note 1. 


115. "Every summons or warrant issued under section 


Copy of order under sec- 
tion 112 to accompany sum- 
mons or warrant. 


114 shall be accompanied by a copy of the 
order made under section 112, and such 
copy shall be delivered by the officer serv- 


ing or executing such summons or warrant to the person served 


with, or arrested under, the same. 


SYNOPSIS. 

Note No. 

LEGISLATIVE HISTORY .. .. .. 1 

SHALL BE ACCOMPANIED BY A COPY OF THE ORDER”. 2 

SUMMONS MUST FIX REASONABLE TIME TO SHOW CAUSE. 3 

MODE OF SERVING SUMMONS AND EXECUTING WARRANTS. 4 

POWER OF THE COURT TO DEMAND SECURITY DIFFERENT 

FROM THE ONE SPECIFIED IN THE ORDER .. 5 

EFFECT OF NON-COMPLIANCE WITH THE REQUIREMENTS 

OF THE SECTION .. .. .. <5 


Other Topics. 

Omission to serve copy of the order. See Note 6. 

1 . Legislative History . — 

There was no provision in the Codes of 1861 and 1872, corresponding to 
this section. But S. 283 of the Code of 18G1 and S. 492 of the Code of 1872, 
corresponding to S. 112 of the present Code required that the summons itself 


*(CODE OF 1882 — S. 115.) 

115. Every summons or warrant issued under S. 114 
Copy of order under sec- shall be accompanied by a copy of the order made under 
tion 112 to accompany S. 112, and such copy shall be delivered by the officer serv- 
summons or warrant. ing or executing such summons or warrant to the person 

served with, or arrested under, the same. 


(CODES OF 1872 AND 1861— Nil.) 


(3) (1904) 1 Cri. L. Jour. 775 (778): 32 Cal. 

80, Raghunandan Pershad v. Em- 
peror. 

(1893) 6 C. P. L. R. Cr. 31, Empress v. 
Sheolasing. 

(1908) 7 Cri. L. Jour. 360 (361): 31 

Mad. 315 (F. B.), In re Y. O. Chi- 


dambaram PiUai. 

(1916) 1916 Sind 93 (94): 9 Sind L. R. 
158, Faiz Mahomed SabizdU 
Crown. 

(4) (1926) 1926 Sind 288 (289): 20 Sind L. 

R. 122, Jatoi v. Emperor. 
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-should contain all the particulars necessary for an order under S. 112, supra.' 
Section llo of the Code of 1882 is the same as S. 115 of the present Code. 

2. “Shall be accompanied by a copy of the order”.— It is necessary 

that a copy of the order passed under S. 112 should accompany and be delivered 

to the person against whom a process is issued under S. 114. The intention of 

the Code is that any man who is called on to meet the exceptional procedure 

laid down in Chap. \III of the Code should, at his own house, have the fudest 

information compatible with the circumstances of the case as to the reasons 

why his liberty is in danger of being interfered with 1 and in order to enable 

him, if he is in a position to do so, to bring evidence to rebut the truth of the 
information against him. 2 


3. Summons must fix reasonable time to show cause. The deliverv of 

the order and the summons must be sufficiently early so as to give the person 
summoned sufficient time to show cause against the order and to get his 
■witnesses. So, in a case under the Code of 1872, where the summons containing 
the particulars of the information was served only two days prior to the date 
when the person was called on to show cause, it was held that there was no 
sufficient service. 1 


4. Mode of serving summons and executing- warrants. — Sea Ss. 69 to 
71 and Ss. 77 to 86, supra. 

5. Power of the .Court to demand security different from the one 
specified in the order.— Where the Court issued summons specifying the 
nature and the amount of the security required, it cannot, after the person has 
appeared in response to the summons, ask for a security different in nature and 
amount than the one specified in the summons. 1 

But there is nothing illegal in the Court drawing up fresh proceedings 
in his presence for security for a different sum or for a different period, and 
reading out the same to him under S. 113, ante. See Notes to that section. 

6. Effect of non-compliance with the requirements of the section. 

Where the summons referred to in the section has not at all been served / or 
where it has been served so late as to deprive the person concerned of a reason- 


S. 115, 
Notes 
1 — 6 . 


Section 116 — Note 1. 

yin (i860) 1 N.-W.P. 304 (305), Queen v. 

' Nijnbut Uoaaain. 

(1871) 3 N.-W.P. 96 (98), Queen v. 

Powell . 

(1881) 3 All. 545 (553), Empreaa v. Mu- 

luiminud Jnfir. 

(1881) 1881 All. W. N. 155 (186), Gholam 
Haidar v. Gholam Radar. 

(1873) 20 Snth. W. R. Cr. 36 (36), 
Queen v. Gunga Singh. 

*Note 2. 

YIN (1892) 14 All. 45 (47). Dewlat Singh. 

(1877) 1 Cal. b. R. 130 (131), Kookor 
Singh. 

(1884) 6 All. 214 (219), Empreaa v. Nathu 
(Hold further that he should bo 
Kiven a reasonable interval of timo 
to meet the Information). 

(1924) 1924 Naff. 166 (167, 168), Bafi 
Rao, In re. 

<2) ( 1884 ) 6 All. 214 (218), Empreaa v. 


Nathu. 

Note 3. 

(1) (1874) 22 Suth. W. R. 70 (71) (Cr ) 

Queen y. Oheyat Singh. 


Note 6. 

(1) (1872) 18 Suth. W. R. 61 (62) (Cr ) 

Queen y. Isree Perahad Singh (Sura’ 
nions demandinff personal bond for 
Rs. 200- Demanded subsequently 
personal bond for Rs. 4,000 and 2 
sureties for Rs. 1,000 each) 

(1876) 25 Suth W. R.’ Cr. 50 (50), In 
re Apdool Bari (Summons requiring 
personal bond only subsequent demand 
_ n 1or 8ur etiea also) . 

2 Shome L R. 15, Chutter Singh v. Gopal 
oi ngh* 

2 Shome L. R. 2, Mir Munjud AH. 


Note 6, 

(1) (1868) 9 Suth. W. R. 

afuid y . Putteh . 


16 ( 16 ), Roliper - 
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S. 115, 
Note 6. 


S. 116. 


able time and opportunity to show cause and produce his witnesses 2 the order 
requiring; security is illegal. But a failure to serve a copy of the order passed 
under S. 112 along with the summons will be only an irregularity which will 
nol vitiate the order in the absence of prejudice. 3 

The object of serving a copy of the preliminary order on a person under 
this section or of reading that order over to him under S. 113, ante is only to 
acquaint him with the details of the order itself and to enable him to defend 
himself against the allegations upon which the preliminary order was granted. 4 
Where, therefore, the party is made to know what the information against him 
is, and is given sufficient opportunity to meet it, no prejudice can be caused to 
him by the mere failure to serve the copy of the order. 3 


116. *The Magistrate may, if he sees sufficient cause, 

dispense with the personal attendance of 

personal atteifdance 86 witb ali y person called upon to show cause why 

he should not be ordered to execute a bond 

for keeping the peace, and may permit him to appear by a 
pleader. 


110. The Magistrate 

Power to dispense with 
personal attendance. 


* (CODE OF 1882— S. 116.) 

may, if he sees sufficient cause, dispense with the personal 
attendance of any person called upon to show cause why he 
should not be ordered to execute a bond for keeping the 
peace, and may permit him to appear by a pleader. 


22 Suth. W. R. 70 (71), Queen v. 
Che ill Singh. 

1924 Nag. 166 (167. 168), Bajirao 
v. Emperor (The order read out in 
Court and opportunity given — No 
prejudice) . 

1920 Pat. 25 (28), liameshwar v. 
Emperor (Order read out in Court — 
No prejudice S. 537 applies). 

2 Be uk . I,. R. App. 28 (29), Queen 
v. Cho/ulhry (Order drawn in the 
presence of party and read out to 
him — Opportunity to show cause 
triven — No prejudice — S. 537 applies). 
1920 Mad. 1014 (1014), In re Ka- 
voth/im (Do.). 

1926 All. 767 (76S), Ram Deo v. 
Emperor (Instead of sending: a copy 
of the order, substance thereof writ- 
ten in summons itself — No prejudice, 
S. 537 applies). 

9 Cri. L. Jour. 179 (180) (All.), 
In re Kand Prasad (Here the Court 
set aside the order holding: that tho 
accused had been prejudiced). 

1925 Nag. 33 (34), Narain v. Em- 
peror. 

5 Oudh Cas. 313 (314), In re Swami 
Dagal. 

10 Cri. L. .Tour. 375 (377) (Bom.), 
Suleiman Adam v. Emperor (Omis- 
sion to raise the objection at the trial 
considered on the point of prejudice). 

[<$’cc also the following eases under the Codes 
of 1861 and 1872. 


(1871) 15 Suth. W. R. Cr. 43 (44), Koonj 
Bchari Chowdhary v. ETcnath Gur 
rain. 

(1882) 8 Cal. 724 (727), Abasu Iiegum v. 

Undo Ehanum (Summons did not 
specify the amount of recognisance 
the number of sureties and the amount 
in which they were to be bound) . 

(1881) 3 All. 545 (553, 554) (F. B.), 

Empress v. Muhammad Jafar. ] 

[See however (1902) 2 Weir 55 (55, 56), 
Abdu’ Rahman Saheb, In re (In this 
case there were further irregularities 
such as non-compliance with S. 112 
and a base of powers under S. 114). 

(1907) 6 Cri. L. Jour. 332 (332) (Mad.), 
In re Subba Naicken (Further de- 
fects in tho case: want of sufficiently 
early notice and want of enquiry 
under S. 117, Cr. P. Code). 

(1897-1901) Upp. Bur. Rul. 16 (16), Nga 
Po Kin v. Queen-Empress (But the 
Court held here that the omission to 
send order had not prejudiced) . 

(1909) 6 All. L. J. (N.) 37, Nand Pra- 
sad v . Ki n q-E n: ve ro r. 

(1873) 20 Suth. W. R.‘ 36 (36), Queen v. 
Gunga (No discussion).] 

[See also (1S85) 1885 All. W. N. 30 (30>» 
E m p res 8 v. Debi (Amount of security 
reduced to that stated in the sum- 
mons) . ] 

(4) (1024) 1924 Nap. 166 (167), Baji Rao v. 

Emperor.- 

(5) See the cases cited in foot-note (3). 


(2) (1874) 

(3) (1924) 

(1920) 

(1868) 

( 1020 ) 

(1926) 

(1909) 

(1925) 

(1902) 

(1909) 
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SYNOPSIS. 


LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
THE MAGISTRATE ‘MAY’ 


Note No. 

1 

2 

3 


S. 116, 
Notes 
1-3. 


Other Topics. 

Appearance by pleader. See Note 3, Pt. 1. peace. See Note 2, Pt. 1. 
Section applies only to bonds to keep 


1. Legislative Changes : — 

(1) Under the Codes of 1861 and 1872, the agent of the person called 
upon to show cause could not only be permitted to appear but also 
to enter into the required security . 1 Under S. 116 of the Code of 
1882 and the present section the pleader of the person called upon 
to show cause can be allowed only to appear for him. 



The words “by an agent duly authorised to act on his behalf” which 
occurred in the prior Codes were substituted by the words” by a 
pleader*’ in S. 116 of the Code of 1882. 


2. Scope of the Section. — This secjtilon empowers the Magistrate to 
dispcnse.with the personal attendance of any person called upon to show cause why 
he should not he ordered to execute a bond to keep the peace. S. 205. infra is a 
similar provision enabling a Magistrate to dispense with the personal attendance 
of an accused person. 


The section does not apply to a case where a person is called upon to show 
cause why he should not be ordered to furnish security for good behaviour. The 
personal attendance ot such a person cannot be dispensed with either under this 
section or under S. 205. 1 

3. The Magistrate ‘may*.— The word ‘may* shows that the Magistrate 
has a discretion to dispense with or not to dispense with the personal attendance 
of the person called upon to give security. The discretion is, however a judicial 


(CODE OF 1872— S. 495.) 

495. The ' Magistrate may, if he sees sufficient cause, dispense with the personal 
Magistrate may dis- attendance of the person informed against under section 
r.ense with personal at- four hundred .and ninety-one, and may permit him to appear 
tendance of person in- and enter . \ n f to th , e squired security, or show cause agaiust 

formed against. Shatt* 1 “ # 7 ^ authorizcd to «t in his 


(CODE OF 1861 — S. 286.) 


286. The Magistrate or other Officer as aforesaid may, if he see sufficient cause 
Magistrate may dis- dispense with the personal attendance of the person inform- 
pense with personal at- ed against and permit him to appear and enter into the 
tendance of party in- required security, or show cause against such requisition by 

formed against. an agent duly authorised to act in liis behalf. 


Section 116 — Note 1. 

(1) (1882) 10 Cal. L. R. 430 (432), Re Charoo 
’ Chundra. 


Or. P. C.— 60 


, Noto 2. 

(1) (1903) 2 Weir 54 (55), In re 

devan Jirunambu. 


Jayakat Vasur 


S. 116, 
Note 3. 


3. 117. 
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one to be exercised on a consideration of the circumstances of the case. Where 

the person called upon to show cause was residing at a long distance and there 

■weie no special circumstances making li is personal attendance necessary, it was 

. that it was an unwise exercise of jurisdiction to require him to attend 
in person. 1 


Inquiry as to truth of 
information. 


1 1 V.* (1) When an order under section 112 has been 

read or explained under section 113 to a 
person present in Court, or when any per- 
son appears or is brought before a Magis- 
trate in compliance with, or in execution of, a summons or 
warrant issued under section 114, the Magistrate shall proceed 
to inquire into the truth of the information upon which action 

has been taken, and to take such further evidence as may 
appear necessary. 


(2) Such inquiry shall be made, as nearly as maybe 
piacticable where the order requires security for keeping the 
peace, in the manner hereinafter prescribed for conducting 
trials and recording evidence in summons-cases; and where the 
order requires security for good behaviour in the manner here- 
inafter prescribed for conducting trials and recording evidence 
in warrant-cases, except that no charge need be framed. 

(3) Pending the completion of the inquiry under sub- 
section (1) the Magistrate, if he considers that immediate 


measures are necessary for the prevention of a breach of the 
peace or disturbance of the public tranquillity' or the commission 
of any offence or for the public safety , may, for reasons to be 
recorded in writing, direct the person in respect of ivhom the 
order under section 112 has been made to execute a bond, with or 
without sureties , for keeping the peace or maintaining good be- 
haviour until the conclusion of the inquiry, and may detain him 
in custody until such bond is executed or, in default of execution, 
until the inquiry is concluded : 


*(CODE OF 1898— S. 117.) 

117. (1) When an order under S. 112 has been read or explained under S. 113 to a 

person present in Court, or when any person appears or ia 
Inquiry as to truth of brought before a Magistrate in compliance with, or in 
information. execution of, a summons or warrant issued under S. 114, 

the Magistrate shall proceed to inquire into the truth of 


Note 3. 

(1) (1885) 12 Cal. 133 (136), Dinonath Mul- 


lick v. Girya Prosonno. 


Inquiry in Security Proceedings. 


475 


Provided that — 

(a) no person against whom proceedings are not being 

taken under section 108, section 109, or section 110, 
shall be directed to execute a bond for maintaining 
good behaviour , and 

( b ) the conditions of such bond, whether as to the amount 

thereof or as to the provision of sureties or the 
number thereof or the pecuniary extent of their 
liability, shall not be more onerous than those 
specified in the order under section 112; 

(4) For the purposes of this sectioD the fact that a per- 
son is an habitual offender or is so desperate and dangerous as 
to render his being at large without security hazardous to the 
community may be proved by evidence of general repute or 
■otherwise. 

(5) Where two or more persons have been associated to- 
gether in the matter under inquiry, they may be dealt with in 

the same or separate inquiries as the Magistrate shall think 
just. 

the information upon which action has been taken, and to take such further evidence as 
may appear necessary. 

(2) Such inquiry shall be made, as nearly as may be practicable where the order 
requires security for keeping the peace, in the manner hereinafter prescribed for con- 
ducting trials and recording evidence in summons cases; and, where the order requires 
security for good behaviour, in the manner hereinafter prescribed for conducting trials 
and recording evidence in warrant-cases, except that no charge need be framed. 

(3) For the purposes of this section the fact that a person is an habitual offend- 
er may be proved by evidence of general repute or otherwise. 

(4) Where* two or more persons have been associated together in the matter under 
inquiry, they may be dealt with in the same or separate inquiries as the Magistrate shall 
think just. 

(CODE OF 1882— S. 117.) 

117. When an order under S. 112 has been read or explained under S. 113, to a 

person present in Court, or when any person appears or is 
Inquiry as to truth of brought before a Magistrate in compliance with, or in 
information. execution of, a summons or warrant issued under S. 114 

the Magistrate shall proceed to inquire into the truth of the 
information upon which he has acted, and to take such further evidence as may appear 
necessary. 

Such inquiry shall be made, as nearly as may be practicable, where the order re- 
quires security for keeping the peace, in the manner hereinafter prescribed for conduct- 
ing trials in summons-cases; and where the order requires security for good behaviour, in 
the manner hereinafter prescribed for conducting trials in warrant-cases, except that no 
charge need be framed. 

For the purposes of this section the fact that a person is an habitual offender may 
be proved by evidence of general repute or otherwise. 


S. 117. 
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S. 117. 


SYNOPSIS. 


I 

II 

III 

IV 



VII 


VI IT 
IX 



Note No. 


LEGISLATIVE CHANGES .. . . .. 1 

“SHALL PROCEED TO INVESTIGATE” .. .. 2 

EFFECT OF CONSENT TO GIVE SECURITY— WHE- 
THER INQUIRY NECESSARY . . . . 3 

REFERENCE TO ARBITRATION . . . . 3A 

(1 ) Mode of Enquiry . . . . . . 4 

(2) Applicability of other provisions of the Code to 

INQUIRIES UNDER THIS SECTION . . . . . . 5 

INTERIM SECURITY— SUB-S. 3 .. .. .. 6 

EVIDENCE OF GENERAL REPUTE— SUB-S. 4 .. 7 

(1) Evidence of repute against person charged under 

S. 107 if Admissible . . . . . . 8 

‘ ‘ OR OTHERWISE ” . . . . . . . . 9 

(1) Admissibility of evidence of previous convictions in 

S. 110 proceedings .. .. .. 10 

(2) Admissibility of evidence of tiie commission of a sub- 

stantive OFFENCE in S. 110 PROCEEDINGS . . . . 11 

SUFFICIENT EVIDENCE IN S. 109 PROCEEDINGS .. 12 

JOINT ENQUIRY— SUB-S. 5 .. .. .. 13 

(1) Effect of joint trial where there is no association. 14 

(2) Admissibility of confession of a co-accused in a joint 

ENQUIRY . . . . . . . . 15 

SUIT FOR MALICIOUS PROSECUTION .. .. 16 


(CODE OF 1872 — S. 491 Explanation, and S. 515, Para. 3.) 

Summons to any person 

to show cause why he 491. * * * * 

should not give bond to 
keep peace. 

Explanation T . — A summons calling on a person to show cause why he should not 
be bound over to keep the peace, may be issued on any report or other information which 
appears credible and which the Magistrate believes; but the Magistrate cannot bind over 
a person until lie has adjudicated on evidence before him. 

Explanation II . — A Magistrate may recall a summons issued under this section if 
lie thinks proper. 


515. 

Manner of taking evid- 
ence under Chapter 
XXXVII or this Chapter. 


* * * * 

Any evidence taken under Chapter XXXVII or this 

Chapter, shall be taken as in eases usually heard by a 

Magistrate upon summons. 

* * * * 


Manner of taking evid- 
ence under Chapter 
XVIII or this Chapter. 


(CODE OF 1861— S. 307.) 

307. Any evidence taken under Chapter XVIII or 
this Chapter, shall be taken in the manner prescribed by 
S. 267, subject to the provision contained in S. 268 of this 
Act . 
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Other Topics. 

(a). 


Suspicion how far substantive evidence of 
reputation. Sec Note 7, Ft. 15; Not-j 
i>, Pt. 3. 

Genera] Rules of evidence must be follow- 
ed. See Note 9 and Note 7, Pt. 17. 

Inquiry is judicial. See Note 2, Ft. 2. 

Necessity of proof against each individual. 
Sec Note 13. 

Onus Probandi. See Note 7, Pt. 28, S. 107, 
Note 16. 

Proof of specific acts is necessary. See 
S. 107, Note- 10, Pt. 2. 

Reasonable opportunity should be given to 
the defence. See Note 2, Pt. 6. 

Record of evidence. See Note 4, Pts. 2 & 
5. 

Scope of the inquiry. See Note 2, Pt. 17. 

Take such further evidence as may appear 
necessary. See Note 2, Pt. 20. 

“With or without sureties”. See S. 118, 
Note 5, Pt. 4. 


Evidence of general repute. 

Collective opinion. See Note 7, Pt. 3. 

Defence evidence should be weighed. Sec 
Note 7, Pts. 30 to 33. 

Deposition that a person is a habitual 
offender. See Note 9, Pt. 4. 

Does reputation necessarily comprise of 
hearsay evidence? See Note 7, Pt. 7: 
and Ft. 19. 

Duty of Court in evaluating evidence of 
reputation. See Note 7, Pt. 27. 

Evidence of immediate persons. See Note 
7, Pt. 25. 

Evidence of respectable persons. See Note 
7, Pt. 22. 

General dispositions and particular acts. 

See Note 7, para. 1. 

Individual opinion does not constitute gene- 
ral reputation. Sec Note 7, Pt. 8. 

Police records of character. See Note 7, 

Pts. 9 to 14, and 23. 

Reputation and rumour. See Note 7. Pt. 5 

1. Legislative Changes: — 

The following changes were introduced by the Amending Act 18 of 1923. 

(1) Sub-S. 3 has been newly added. 

(2) The words “or is so desperate and dangerous as to render his being 

at large without security hazardous to the community” in 
sub-S. (4) have been newly added. Prior to such amendment 
it was held that evidence of general repute was not admissible 
to prove a charge under S. 110, Cl. (f). 1 In view of the afore- 
mentioned change these decisions are now obsolete and no 
longer law. 

2. “Shall proceed to investigate”.— The object of this chapter is not to 
punish persons for an evil reputation but to prevent and guard society from 
them by placing them under such substantial but not excessive security as will 
prevent them from resorting to evil courses. 1 The section cannot be interpreted 
as giVing a weapon to the Magistrate in his executive capacity for the suppres- 
sion of crime. He is bound to hold a judicial enquiry and investigate the truth 
of the information upon which proceedings have been instituted under this 
chapter- and give a legal finding before passing the final order for security. 3 

Section 117 — Note 1. 

/ 1 \ / 1901 ) 5 Cal. W. N. 249 (250), Punclia- 
1 nun Hag is v. Queen-Empress. 

1 1.917 ) 1 8 Cri. L. Jour. 119 (120): 1917 
' Lah. 260, Nut Muhamad v. Grown. 

(1902) 29 Cal. 779 1781), Kalai Haldao 

1 v. Emperor. 

( 1910) 11 Cri. L. Jour. 663 (664) (Mad.), 

( In to Muthu PUlai. 

, 1 Q20 ) 1920 Mad. 534 (536): 43 Mad. 

( 450. In re K. Ranga Reddi. 

(1918) 16 Cri. L. Jour. 871 (872): 1917 
' Nog. 113. Ganapathi v. Emperor. 

(1906) 3 Cri. L. Jour. 290 (292): 9 Oudh 
Cas. 69, Babu Murtaza Hussain y. 

King-Emperor. 

M920) 1920 Low. Bur. 86 (86), Emperor 
1 v. jPj/ti Sin. 

( i Q21) 22 Cri. L. Jour. 492 (493) (Rang.), 

<1921) Emperor v. Pyu Zxn. 

(1918) 1918 All. 267 (257): 40 All. 372, 

Jndar v. Emperor. 


(1907) 6 Cri. L. Jour. 1 (5) (Cal.), 

Wahid Ali Khan v. Emperor. 

Note 2. 

(1) (1889) 1889 All. W. N. 114 (114), £m- 

press v. Hamid TJ llah Khan. 

(2) (1899) 1899 Pun. Re. 10 (29), Sher 

Zaman Shah v. Empress. 

(1869) 12 Suth. W. R. 54 (55), Re Kali- 
kant Roy. 

(1868) 10 Suth. W. R. 1 Cr. (2), Nareingh 
Narain. 

(1869) 11 Suth. W. R. (Cr.) 50 (50, 51), 
Queen v. Lai Behaves Singh. 
(1868-69) 4 Mad. H. C. R. App. xrii 
(xxiii). 

(1914) 1914 All. 546 (546): 37 All. 30, 
Mulchand v. Emperor. 

(1932) 1932 All. 670 (672), S. Narain v. 
Emperor. 

(3) (1879) 3 Cal. L. R. 280 (281), In the 

matter of Sheo Surn Lall. 


S. 117, 
Notes 
1 — 2 . 
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S. 117, 
Note 2. 


He cannot be too careful to place on record evidence of a cogent, convincing and 
reliable kind and should not make up for the carelessness, incompetence and 
supineness on the part of the police to bring home a specific crime to a parti- 
cular person. He should exercise his powers with sound discretion after a 
very full and searching enquiry. 1 Thus he cannot keep proceedings under 
S. 107 pending and without enquiry on the ground that such pendency tends 
to preserve the peace. 5 Nor can he proceed to hold the enquiry without giving 
sufficient opportunity to the person proceeded against to show cause why lie 
should not be bound over. 0 The latter is entitled to appear and be defended 
by a pleader. 7 The Magistrate cannot order a person to furnish security in the 
absence of legal evidence 8 duly recorded by him in the presence of the person 
proceeded against. 0 He cannot act on the basis of his own personal and extra 
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judicial knowledge obtained as a result of local enquiry, 1 ® or as a result of •> 

previous case tried by him." Nor can he act on the evidence recorded in a pro- 

mous case, - especially where such evidence has been rejected as unreliable in 

a charge for substantial offence. 13 Nor can lie base his finding on evidence 

recorded by another Magistrate who had no jurisdiction to try the case 14 or upon 

a police report' 5 or on the report of another Magistrate 10 which is not lend 
evidence . 


But the enquiry is not restricted by the precise terms of ihe order issued 
under S. 1 12. Thus, where the order under that section read that A was by 
general repute a thief and a burglar, but in the enquiry evidence was directed 
to show that lie was by habil a thief and a burglar and the cross examination 
was also directed to refute the same, it was held that the enquiry was not 
vitiated. 17 Similarly where the Magistrate after issuing summons under S. 107 
took proceedings under S. 110 and the proper and appropriate procedure de- 
scribed for the trial of warrant cases was followed and there was no prejudice 

to the opposite party it was held that the irregularity, if any, was cured bv the 
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provision of S. 537 of the Code. 18 In the case cited below 19 it was held that 
where, in proceedings under S. 107, the preliminary order did not contain suffi- 
cient. particulars of the information upon which the Magistrate acted and ob- 
jection was taken on that ground, that the Magistrate had power to order an 
amendment of the same by giving full particulars. 

The words “such further evidence as may appear necessary” refer to 
evidence . cjusdem generis with the evidence described in the words immediate- 
ly preceding. Hence the “further evidence” which a Magistrate can take 
under this section must relate to the information on which action has been 
taken. Evidence as to occurrences after the receipt of information by the 
Magistrate under S. 110 is therefore inadmissible under this section. 20 

Inquiries under this chapter are governed by ordinary rules of evidence 
and evidence not admissible under the Evidence Act, cannot be admitted in 
proceedings under this section. 21 

Inquiries under this .section ought not to be long drawn out. Magistrates 
should be careful to see that unnecessary witnesses are not examined . 22 

3. Effect of consent to give security — Whether enquiry necessary.— 
Where, in response to the notice issued under S. 112, t lie person sought 
to be bound over appears before the Magistrate and expresses his will- 
ingness to furnish the security as required by the notice, is the Magistrate 
still bound to hold an enquiry as to the truth or otherwise of the information 
upon which he has taken action? Upon this point there is a conflict of judi- 
cial opinion. The High Courts of Calcutta, 1 Lahore, 2 Madras, 3 the Chiel 
Court of Lower Burma, 4 and Upper Burma 5 and the Judicial Commissioners 
Court of Nagpur 0 have held that the mere consent or readiness to furnish secu- 
rity does not" amount to a plea of guilty to the charges contained m the preli- 
minary order and the Court is not justified in binding him over on the strength 
of such consent alone without any inquiry and evidence. The High Court, o 
Allahabad 7 dissenting from the view taken in its earlier decisions 8 has, on the 
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other hand, held that where the notice under S. 112 is read over to the person pro- 
ceeded against and alter understanding it. lie consents to give security his action 
really amounts to a plea of guilty and no enquiry is necessary- In its latest deri- 
sion, 0 however, the High Court of Allahabad lias held that it depends upon i he 
facts and eiicumstances of each case as to whether the consent to give security 
amounts to a plea of guilty. In the above case where the person sought to he 
bound over after denying the several charges contained in the preliminary 
order nevertheless consented to give security it was held that the consent could 
not be construed to be a plea of guilty. 

In the undermentioned ease 10 the Judicial Commissioner’s Court of Sind 
has held that even where the person sought to be bound over admits the several 
allegations contained in the notice under S. 112 the Court is not .justified in 
dispensing with an inquiry. 

The Judicial Commissioner’s Court of Peshawar has held that it is open 
to the Magistrate to bind over a person on his own admission of the allegations 
made against him but that such admission must be clear and unambiguous. 11 

o-A. Reference to cirbi tuition. — Proceeding's tor taking security for 
keeping the peace or for good behaviour cannot be referred to arbitration. 1 

4. Mode of enquiry. — Sub-S. 2 prescribes the manner in which 
enquiries under the section are to be made. In proceedings for security for 
keeping the peace , the procedure prescribed by the Code for the trial of sum- 
mons cases ought to be followed. Where the Court tries such a case as a war- 
rant case and orders rigorous imprisonment in default of furnishing security 
it has been held that the order is illegal. 1 The evidence in such proceedings 
should be recorded as required by S- 355 of the Code. 2 Where the complain- 
ant and his witnesses are absent on the date fixed for Imarimr. the proper course 
for the Magistrate is to pass an order of discharge under S. 119* holding that 
it is not proved that the person in respect of whom the inquiry is made should 
execute a bond. S. 217 of the Code does not apply to such a case as there is no 
summons issued and there is no accused person before the Court. 3 

In proceedings for security for good behaviour the procedure prescrib- 
ed for the trial of warrant cases should be followed. 4 The evidence in such 
a case should he recorded in the manner prescribed by S. 360 of the Code. 
Otherwise, it has been held, that, the trial is vitiated. According to the pro- 
cedure prescribed lor the trial of a warrant case an accused person cannot be 
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called upon to enter upon his defence until the prosecution close.s its case, and 

no further evidence can be admitted unless the Court chooses to act under S. 540 

for which valid reasons must be recorded. Where, in proceedings under S. 110 

the Court recalls and examines prosecution witnesses after the defence is 

▲ 

closed without recording any reasons it has been held that the procedure is 
erroneous and prejudicial to the person proceeded against. 0 


There is a conflict of judicial opinion as to whether S. 256 of the Code 
which gives the right to an accused person after the framing of charge to re- 
call the prosecution witnesses for further crossexamination applies to proceed- 
ings for security for good behaviour. According to the High Courts of 
Calcutta, 7 Lahore, 8 Madras 9 and Judicial Commissioner's Court' of Sind 10 
S. 256 does not apply to such proceedings. The reason for such a view is 
that the object of the legislature in enacting S. 256 and giving the accused a 
right to recall and further cross-examine tlie prosecution witnesses is that it 
is only after the charge is framed that accused comes to know of the definite 
case he has to meet, and that inasmuch as in security proceedings the prelimi- 
nary order under S. 112 itself constitutes the charge and no fresh charge is 
framed in the inquiry, the maxim “ cessnnte rationes legis cessat ipsa lex (the 
reason for the law ceasing, the law itself ceases to apply) applies to the case 
and therefore S. 256* does not apply. The High Court of Allahabad, 11 and, 
the Chief Court of Rangoon 1 - have, however, taken a contrary view and held 
that the provisions of S. 256 do apply to such proceedings. 


Whatever doubt and conflict there may be as regards the applicability 
of S. 256. there is no doubt, that S. 257 applies to proceedings for good beha- 
viour. The Magistrate can under the latter section recall the prosecution wit- 
nesses for a further examination at the instance of the defence provided the 
requirements of that section arc fulfilled. 13 Under S. 257 the Court is also 
bound to issue processes for summoning the defence witnesses cited unless it 
considers that tile application for such summons have been made vexatiously 
to defeat and delay the ends of justice. 14 
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It. has been held that S. 342 of the Code does not apply to proceedings 
lor security tor good behaviour for the reason that the person proceeded against 
m. security cases is not accused of any offence . Hence it has been held that an 
omission to question him at the close of the prosecution case does not vitiate the 
trial and the irregularity even if any, is also cured by S. 537. 15 

5 . Applicability of other provisions of the Code to inquiries under this 
section. — 

(?) Applicability of S. 250. — A person against whom proceedings are 
taken under this chapter is not accused of any offence. Hence 
it lias been held that the provisions of S. 250 will not apply to 
enquiries under this section and Court cannot pass an order for 
compensation. 1 

(ii) Applicability of S. 202.— It has been held by the High Court of 
Madras 2 that in proceedings under this section the Court has 
power to direct an inquiry or investigation by a subordinate 
Magistrate or the Police under the provisions of S. 202. But 
such an inquiry cannot be directed in a pending proceeding. It 
ought to be done before the commencement of the inquiry. 3 

( Hi ) Applicability of S. 350.— The provisions of S. 350 of the Code 
apply to proceedings under this section and a de novo inquiry 
can be ordered in the case of a change of Magistracy. 4 

(Hi -a) Applicability of S. 443. — Section 443 contemplates cases of an 
offence being inquired into or tried and does not apply to in- 
quiries under this section. 4 " 11 

(iv) Applicability of S. 517 . — It has been held that a proceeding under 
this section is an “ inquiry’ ’ within the meaning of S. 517 and 
the Court is empowered to pass an order with regard to the pro- 
perty produced before the Court though there is no proof of an 
offence committed with reference to the property. 5 
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(*') Applicability of S. 545. — Section 545 does not apply to proceed- 
ings under this section as no tine can be imposed in security 
cases. An order therefore directing a person ordered to furnish 
security to pay costs to the complainant has been held to be 
ultra vires S' 

(vi) Transfer under S. 192. — Sec Notes to S. 192, infra. 

(vii) Transfer under S. 526. — As to whether proceedings under this 
section can be transferred under S. 526, sec Notes to S. 526 
and the following cases. 7 

(nii) Applicability of S. 190 (1) (c). — Although S. 190 (1) (c), in 
terms applies only to offences, it has been held that the principle 
ol that section applies to proceedings under this section. Where 
a Magistrate has been influenced by his preliminary local in- 
vestigation in coming to a finding as to the guilt of an accused 
person in proceedings under S. 110, it has been held that the 
Magistrate should not have tried the case himself. 8 

O’.r) Bail and del cut ion in custody. — Persons against whom security 
proceedings are taken are entitled to bail as of right except in 
cases where the Court takes action under sub-S. (3) of this 
section or under sub-S. (4) of S. 107.° Section 167 of the 
Code does not apply to proceedings under this section and a 
Second Class Magistrate has no power to remand to custody 
a person against whom proceedings are instituted under S. 110. 10 
In the case cited below 11 it was held that to send a person to jail 
while an inquiry under security proceedings is pending against 
him is illegal and prejudicial to his interests. 

6. Interim Security— Sub-S . (3). — Sub-S. (3) has been newly in- 
troduced in the present Code. The object of the provision is to empower the 
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Magistrate to direct a person against, whom an order under S. 112 has been 
made to execute a bond for keeping the peace or maintaining good behaviour 
until the conclusion of the inquiry. The power so to direct is made to depend 

upon the Magistrate considering that immediate measures are necessary for any 
of the following purposes: — 

(1) for the prevention of 
(a) a breach of the peace, 

(h) a disturbance of public tranquillity, 

(c) the commission of any offence. 

(2) for the public safety. 1 


It is incumbent upon the Court to state in writing that the requirements 
of the section have been fulfilled. A mere statement that it is passed ‘on account 
of emergency’ is not sufficient. 2 Where the Court passes an interim order for 
security the terms of the security should not be more onerous than those specified 
in the order under S. 112. 3 


The provisions of Chap. XXXIX of the Code relating to bail do not 
apply to an order passed under this sub-section. The High Court cannot under 
S. 498 reduce the amount of security ordered to be furnished by the Magistrate 
under this sub-section, though it can reduce the same under it T s inherent powers 
where it is too high. 4 The reduction by the High Court of the amount of the 
interim security does not fetter the discretion of the Magistrate as to the amount 
of the final security that he may order. 4- * The Court lias jurisdiction to pass 
an order for interim security notwithstanding that an application is made 
under S. 526, Cl. 8. 5 


7. Evidence of General repute— Sub-S . (4).— Where a person is 
charged under S. 110 as being a habitual offender, or as being a desperate and 
dangerous person, his character becomes a fact in issue. Under S. 5 read with 
Explanation 1 to S. 54 of the Evidence Act, evidence as to such character be- 
comes relevant. But under the provisions of the said Act, evidence, in such 
cases, can be given only of general reputation or general disposition and not of 
particular acts by which such reputation or disposition is shown, the only 
exception to the rule being that a previous conviction , though a particular act, 
may be proved as evidence of bad character. (Section 55 of the Evidence Act). 
This section provides another exception to that rule by enacting that the fact 
that a person is a habitual offender or is a desperate and dangerous character 
may be proved, for the purpose of an enquiry under this section, by evidence 
of general repute or otherwise, i.e., by particular acts by which such character 
is established. 1 The view held in some cases 2 that this sub-section is an exception 
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to the general rule that character evidence is inadmissible is not correct, for, as 
stated above, evidence as to character is always admissible under the Evidence 
Act where such character is a fact in issue. 

Population means what is thought of a person by others, and the general 
i eputatiou ot a person is the collective opinion of his fellow townsmen in whose 
mio.st he lives/* though it need not necessarily be the opinion of the entire com - 

munittj . 4 Evidence which discloses the existence of such collective opinion is 
evidence in proof of general reputation . 5 

General reputation must be distinguished from rumour which is inad- 
missible in evidence . 5 a The distinction may be illustrated as follows. A and 
B are on bad terms. Thelt takes place in the house of B. It is suspected that 
A is at the bottom ol the theft. A few believe in this and a few do not. This 
is a rumour. Again a theft takes place in the house of C with whom A is inimi- 
cal. A is again suspected and there is again a rumour. .Suppose instances like 
this become numerous. In course of time people begin to believe and talk about 
him as a thief and regard him as a thief. This is a stage where A begins to 
have a reputation among his neighbours of being a thief. The roots of a bad 
reputation are thus often planted in rumour, but it cannot be laid down by any 
hard and last rule how many instances build up a reputation and how long 
it takes lor rumour to ripen into reputation .' 5 In Rai Ishri Pershad v. Empress ? 

I heir Lordships ot the Calcutta High Court observed as follows: — 

‘’It is hardly necessary to say that evidence of rumour is mere hearsay 
evidence, and hearsay evidence of a particular fact. Evidence of repute is a 
totally different tiling. A man's general reputation is t lie reputation which he 
bears in the place in which lie lives amongst all the townsmen, and if it is proved 
I hat a man who lives in a particular place is looked upon by his fellow townsmen 
whether they happen to know him or not, as a man of good repute, that is strong 
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evidence that ho is a man of that character. On the other hand if the state of 
things is that the body of li is fellow townsmen who know him, look upon him as 
a dangerous man and a man of had habits, that is strong evidence that he is a 
man of bad character; but to say that because there are rumours in a particular 
place among a certain class of people that a man has done particular acts or has 
characteristics of a certain kind, those rumours are in themselves evidence under 
this section, is to say what the law does not justify us in saying”. 

As has been seen already, it is evidence of the general reputation or col- 
lective opinion of the neighbourhood that is made admissible both by the Evidence 
Act and by this section. The individual opinion of specified individuals as to the 
character of another person, does not constitute general reputation, and evidence 
thereof is merely opinion evidence which, under the provisions of the Evidence 
Act, is inadmissible except in the particular cases specified in that Act . 8 A 
mere suspicion on the part of the witness as to the complicity of the person 
sought to be proceeded against in certain isolated offences, is only his individual 
opinion and is not per sc admissible as evidence of general repute . 9 The mere 
fact that the witness is a police-officer will not made his evidence any the 
weightier or admissible . 10 Similarly police records of suspected cases 11 or 
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history sheets maintained by the police 1 - or entries in Thana Village crime 

note book 13 or police diaries 14 would all be inadmissible as evidence of* general 
repute. 

But although suspicion is not substantive evidence of general repute, the 
facts which would not bo admissible at an ordinary trial, is not admissible under 
over a considerable period may be admissible as corroborative evidence of bad 
leputc under S. 11. sub-S. (2) of the Evidence Act. 10 Conversely, in a doubtful 
case, the fact that a person has never been suspected of any offence may weaken 
the evidence of bad repute given against him. 10 

Enquiries under this section are governed by the ordinary rules of 
evidence, and therefore, evidence, whether of general repute or of particular 
tacts which would not be admissible at an ordinary trial, is not admissible under 
this section. 1 ' W here, therefore, evidence of general repute is to be let in under 
sub-S. (4) it must be direct evidence in accordance with the rules of evidence 
(S. 60 of the Evidence Act.) 1,-3 Thus if a witness deposes “I heard the general 
i ep illation ol A in the village to be so and so” it is direct evidence of the repu- 
tation by a person who heard the reputation. 18 But if he deposes “I heard 
B say that he heard tin* general reputation of X to be so and so’’ it is merely 
hearsay evidence, lor, the person who heard the reputation directly was B and 
A merely repeats what B told him. In the undermentioned cases 19 the view was 
expressed that evidence of reputation must necessarily comprise hearsay 
evidence but was admissible by virtue of the provisions of this sub-section. It is 
submitted that this view is not correct. The existence of a general reputation 
is as much a question of fact as any other and the evidence of a witness who 
heard the reputation cannot in any view be considered hearsay evidence. It 
has also been held by the High Court of Patna that if the deponent does not 
know the person whose reputation is in question, his evidence that he heard the 
reputation is hearsay and therefore inadmissible. 20 It is submitted that this 
view also is incorrect. It is difficult to understand how a knowledge of the 
person whose character is in question is a necessary condition for the admissi- 
bility of the evidence. It may, however, be said that the evidence of a witness 
who does not know the person about whose reputation he deposes, would neces- 
sarily be very weak and would not ordinarily justify an order for security. 31 
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But that is a very different thing from saying that such evidence is not 
admissible at all. 

As a matter of practice evidence of general repute ought to lie evidence 
given by respectable persons who are acquainted with the person sought to be 
bound over, who live in the same neighbourhood, and are aware of his reputa- 
tion. 22 It would not ordinarily be sufficient to examine merely officials such as 
the Police or zaildars or su fed poshes. 23 The Court ought not to accept the 
evidence of such witnesses unless they had special means and occasion to know 
the reputation in the course of their official duties. 24 At the same time it would 
not be safe to reject the evidence of any witness merely because he is a village 
mulihixi, or a police-officer.- 4 " Nor is the vague evidence of witnesses that^a 
man is a habitual thief or that the neighbourhood is of that opinion, of much 
value without particulars as to his associates, means of subsistence and as to 
whether increase of thefts synchronises with his presence in the local ity.- 4b 
But the witnesses need not necessarily be immediate neighbours, for it is quite 
possible for a cunning rogue to conceal his real character from his immediate 
neighbours. The Court must satisfy itself in each case that the evidence is 
true and properly appraise the evidence of persons living at a considerable 
distance. 23 Thus, where, in consequence of a series of dacoities in certain 
villages, proceedings arc instituted against a person for being a robber by habit, 
the evidence of general reputation given against him by persons from the 
different villages in which the dacoities took place would be proper and 
admissible. 20 

The Court should exercise a proper discretion in each case and satisfy 
itself that the evidence of general repute is so general and overwhelming as to 
leave no doubt that the accused is a habitual thief, robber, etc., as the case may 
be. 27 The burden of proof, lies, as in any other case, on the prosecution. 28 The 
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Court should however pay particular attention to the evidence of the defence 
witnesses who speak to good character; such evidence should not be discarded 
or lightly brushed aside unless there are substantial reasons for discrediting 
their evidence. 29 The mere fact that the defence witnesses are the caste 


people of the accused' 50 or, that the latter is a very influential man in the locality 
and therefore is in a position to produce a large number of witnesses on his 
side/' 1 is however no ground for discrediting their evidence. Where the 
evidence of the prosecution and the defence is equally balanced, and equal, if 
not greater, number of defence witnesses speak to good character no order 
demanding security should be passed 32 and this is especially so in a case where 
the prosecution evidence is meagre and unsatisfactory. 33 The Court must 
sift and weigh the evidence carefully. It should not, however, be guided by 
any numerical tests in weighing evidence without paying due regard to the 
credibility of each witness. 34 


8. Evidence of repute against person charged under S. 107 if 

admissible. — It is only in the case of a person charged under S. 110 as an 
habitual offender or as a desperate and dangerous character that evidence can 
be let in of his general reputation. Wliere a person is called upon to furnish 
security to keep the peace under S. 107, no evidence of general repute can, under 


(29) 


(30) 


( 31 ) 


(1920) 1920 Cal. 412 (412), Sadat Ati v. 
Empe.mr. 

(1915) 1915 All. 415, (416). Hakim Singh 
v. Emperor. 

(1923) 1923 All. 35 (37): 45 All. 103, 

Anf/nno Siuffh v. Emperor. 

(1875) 24 Sutli . W. R. Cr. 37 (40), In 
re Ilamidonddeen Ahmed. 

(1930) 1930 Lah. 1051 (1052). Ahmad Ati 
v. Emperor. 

(1925) 1925 Oudh 277 (278). Gurdayai v. 
Emperor. 

(1924) 1924 Pat. 498 (499), Shaikh Am} ad 
Ati v. Emperor. 

( 1924 ) 1924 Pat. 500 (502), Ram La Jan 
v. Emperor. 

(1933) 1933 Pat. 112 (113), Dh/iju Mandat 
v. Emperor. 

(1919) 1919 Oudh 310 (311): 22 Oudh Cas. 

375, Rameshwar Tewari v. Emperor 
(Mere fact that some of the witnesses 
for the defence are fellow caste men 
of accused is no ground for dis- 
crediting their evidence — Insinuations 
l*y the Police ns to the defence wit- 
nesses being related to the accused 
not to he allowed when there is no- 
thing on the record to support such 
insinuation, and the witnesses have 
not been questioned with reference 
thereto) . 

(1915) 1915 All. 464 (465). Mirharban v. 
Emperor. 

(1921) 59 Ind . Cas. 747 (749): 1921 All. 

278: 43 All. 186, Rahu v. Emperor. 

(1911) 12 Cri. L. Jour. 542 (544) (Oudh), 
Gurbaksh Singh v. Emperor. 

(1919) 53 Ind. Cas. 156 (158): 1919 Oudh 
310: 22 Oudh Cas. 375, Rameshwar 
Tewari v. King-Emperor. 

(1919) 1919 Oudh 79 (80), Rohan v. Em- 
pe ror. 

(1915) 16 Cri. L. Jour. 805 (806): 1915 
All. 464, Miharban Singh v. Em- 
peror. 

(1928) 1928 Lah. 49 (49): 9 Lah. 133, 
Kund a n v . Em pc ro r. 

(1919) 52 Ind. Cas. 657 (659): 1919 All. 


136, Jabruddin v. Emperor. 

(32) (1913) 14 Cri. L. Jour. 407 (408) (All.), 

Raham Ati v. Emperor. 

(1919) 1919 All. 399 (400), Jfanni Singh, 
v. Emperor. 

(1923) 1923 All. 35 (37): 45 All. 109, Ang- 
noo Singh v. Emperor. 

(1904) 1 All. L. J. 611 (614), Rajcndra 
Prasad v. Emperor. 

(1930) 1930 Lah. 1051 (1054), Ahmad Alt 
v. Emperor. 

(1916) 17 Cri. L. Jour. 142 (142. 143): 

1916 Lah. 412, Muhammad Hussatn 
v. Crown. 

(1898) 1898 Pun. Re. No. 2, Ajmal Shah 
v. Empress. 

(1901) 1901 P. L. R. No. 128, pp. 502 
(504), Bishen Singh v. Emperor. 
(1930) 1930 Oudh 357 (360), Jai Singh v. 
Emperor. 

(1925) 1925 Oudh 277 (278), Gurdayai v. 
Emperor. 

(1904) 1 Cri. L. Jour. 984 (986) (All.), 
Rajcndra Prasad Sahi v. King-Em- 
peror (No evidence that body of neigh- 
bours of applicant regarded him as 
a man of dangerous character — Num- 
ber of respectable witnesses giving 
evidence in his favour — Security not 
- to be demanded) . 

(33) (1928) 1928 Lah. 49 (50): 9 Lah. 133, 

Knndan v. Emperor. 

(1913) 14 Cri. L. Jour. 603 (603, 604) 
(Lah.), Lain v. Emperor. 

(1925) 1925 Pat. 131 (137). Deodhary 
Pandey v. Emperor. 

(1923) 1923 All. 596 (596, 597). Asiq Ali 
v. Emperor. 

(1921) 1921 Jour. 7 (1), Bhisheswar Dayal 
v. Emperor. 

(34) (1921) 1921 Oudh 115 (115): 24 Oudh Cas. 

225, Gurdin v. Emperor. 

(1925) 1925 Oudh 49 (50), Sitat Din v. 
Emperor. 

(1923) 1923 Oudh 44 (45): 24 Oudh Cas. 

286, Rameshwar Baksh Singh v. Em- 
peror. 

(1925) 1925 Oudh 501 (501): 27 Oudh Cas. 
327, Bahadur v. Emperor. 



Inquiry in Security Proceedings. 


491 


this sub-section, be let in against him. 1 

9. “Or otherwise \ — The words “or otherwise” do not permit the 
transgression of the general rules of evidence as enacted by the Evidence AH. 1 
As has been seen already the words are intended to include evidence of parti- 
culm- acts and not merely of general repute, which latter alone would be admis- 
sible evidence of character under the Evidence Act. Thus the fact that the 
Person proceeded against has committed a number of thefts, or that he associates 
with proved had characters can he proved. 2 But a mere suspicion cannot take 
the place of legal testimony, unless supported by adequate grounds in which 
case it is the fact on which the suspicion is based and not the suspicion to which 
weight can he given. 3 Tt has been held by the High Court of Allahabad where 
a witness deposes to the fact that a person is a habitual offender, the fact that 
such person was suspected in various cases may be admissible as being one of 
the grounds of the opinion of the witness that the person is a habitual offender. 4 
Thus it was observed that the evidence of a witness is admissible if he says “I 
believe A to be a habitual thief. The grounds of my opinion are: — 

(1) He has no honest means of livelihood. 

(2) He associates with persons convicted of theft or burHarv. 

(3) He is frequently absent from his house at night for reasons which 

lie refuses to disclose. 

(4) X, T and Z have severally and on different occasions told me that 

they suspected him of having stolen their property.’' 

Statement given to the Police are admissible* in evidence in proceedings 
under S. 110 and cannot he shut out by the use of S. 162 inasmuch as an 
inquiry under this chapter is not an inquiry into an offence A It has been held 
in the undermentioned case' 1 that the words “or otherwise” is intended to give 
the Magistrate a very large discretion as to the nature of the evidence which he 
may admit. It is submitted that this view is nol correct inasmuch as it will 
enable him to admit even hearsay or opinion or other inadmissible evidence for 
the purposes of the enquiry . 

10. Admissibility of evidence of previous convictions in S. 110 
proceedings. — Any evidence which would be relevant to the charge under 
inquiry would he admissible even under the Evidence Act. 1 The existence of 
a number of previous convictions for offences such as theft is a matter which 
mav and should he taken into consideration as indicating the character and 
disposition of the accused (S. 54, Explanation 2 of the Evidence Act). But 
the existence of such convictions is not by itself sufficient to justify an order for 
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security. Weight and due regard must be given to the period that has elapsed 
subsequent to the last conviction in order to see whether during that period he 
has shown a disposition to conduct himself properly or whether there are indi- 
cations that he has continued the previous course though he may not have actu- 
ally brought himself within the clutches of Law. 2 The fact that the accused has 
been bound over previously under S. 110 may also be stated and proved as one 
of the grounds on which witnesses to general repute believe him to be a habitual 
offender. 3 But the Court cannot order security to be furnished on the strength 
of the previous order alone unless there is evidence of bad character subsequent 
to the same. In such cases the evidence should relate to the reputation of the 
person proceeded against subsequent to his release from the previous order. 4 

11. Admissibility of evidence of the commission of a substantive 
offence in S. 110 proceedings. — The object of the security proceedings as 
already seen in S. 110 is preventive and not to punish a person for any offence 
committed by him. Hence positive evidence as to the actual commission of 
offences is noi necessary in proceedings under S. 110. 1 But where evidence 
is taken as to reputation the Court cannot and should not exclude the reasons 
which induced the members of the community to form a bad opinion of the 
accused and if their opinion is based wholly or partly on the belief that he has 
committed a crime which has not been brought home to him, the Court cannot 
rule out as inadmissible all evidence on which the belief of the witness is based. 
Hence instances of specific crimes are admissible in evidence although they are 
not supported by evidence of such amount and value as would secure a convic- 
tion for a substantive offence. 2 Even where a prosecution for a substantive 
offence had ended in an acquittal, it has been held that evidence relating to the 
incident which formed the subject-matter of the previous trial cannot be ex- 
cluded; the fact of acquittal although it may diminish and destroy value of the 
evidence, has not the effect of rendering such evidence inadmissible. 3 
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12. Sufficient evidence in S. 109 proceedings.— W he re the only 
evidence against the accused is the statement, of a Police constable that ho is 
wandering without means of subsistence or ‘does not work’, an order for secu- 
rity will not be justified. 1 So also where the only evidence against the accused 
was, that lie was seen coming out of a sugarcane field at 10 p.m., and tried 
to run away when challenged. 2 Nor can an order under this section be passed 
on suspicion, but there must be good basis of fact. Thus where three respectable 
residents of Delhi were met at night by the Police between railway station and 
the City of Meerut and gave a satisfactory account of themselves, the mere 
fact that somewhere close to them a burglar’s jemmy was found, will not justify 
an order for security. 3 

13. Joint enquiry— Sub-S . (5).— Sub-S. (5) permits a joint enquiry 
against two or more persons provided that they have associated together in the 
matter under enquiry. 1 The phrase ‘associated together’ means that the persons 
have been acting in concert or that there is something in the nature of a con- 
spiracy among them in respect of t lie various acts alleged against them. 2 Thus 
where certain persons arc alleged to belong to a gang of swindlers who act in 
concert and cheat ignorant people 3 or, are alleged to belong to a gang of habitual 
thieves and robbers who are associating together jointly in the commission of 
thefts, burglaries and robberies 4 a joint inquiry against them all is perfectly 
justified. Similarly where the charge is that several persons formed one gang 
with one purpose, viz., that of harassing and intimidating the complainant and 
each act spoken to by witnesses is an act prompted by that common object and 
directed towards accomplishing it, a joint inquiry lias been held to be valid. 5 
Bui the mere fact that the several persons sought to he proceeded against belong 
to the same tribe and milage <J or, are close neighbours and have been convicted 
together on previous occasions' or, that they happen to be members of an un- 
divided Hindu family 8 or, in the position of a master and servant 0 is not proof 
of association in the absence of any evidence to show that they constitute a gang* 
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acting in concert in respect of the charges made against them. On the other 
hand where there is the evidence of association the mere fact that the 
several persons jointly tried belong to different villages is not a circumstance 
which would affect the legality of the joint trial. 10 So also where there is evid- 
ence that there is a gang ol‘ persons associated together to commit such acts as 
the security sections exist to prevent, it is enough that some members of the 
gang are shown to have committed the various acts alleged against them; it is 
not necessary to prove that on every occasion the whole gang acted together. 11 

The concert or association may he due to mutual agreement between 
several persons or due to the obedience to the orders of a common master. Thus 
where the several servants of a Zamindar acted together in the matter 
of extortion of Kabul inis at enhanced rates from the tenants of the 
master for his benefit and under his directions it was held that the joint enquiry 
against all the servants was valid. 12 

In order to justify a joint inquiry there should not merely he association 
bui it is essential that such association should be in the matter under inquiry. 
Thus, a Magistrate cannot deal in one and the same inquiry a person called upon 
to give security under S. 109 with another person called upon to give security 
under tt. HO. 13 Two opposing or contending parties cannot also be tried in a 
joint inquiry because they are in conflict with one another; there can be 
nothing in common between them in respect of the matter under inquiry. 14 

Where the charge is such that it is purely personal to one individual 
alone and does not afford any scope for several persons acting in concert there 
can be po association and therefore no joint inquiry in such a case. In Han 
Telang v. Emperor 15 it was observed by the High Court of Calcutta that where 
proceedings are taken against a person as a dangerous character under S. 110. 
Cl. (/), it could not be said that there was a habitual connection between 
several persons in regard to the character so as to make them desperate and 
dangerous persons and that in such a case there should be a separate trial 
against each person. This view was cited with approval in an earlier Madras 
decision 10 but was dissented from -in a later decision 17 by the same Court. 
Even in Calcutta il was held in a later decision 18 that a joint inquiry 
in respect of a charge under S. 110, Cl. (/) was valid; this later decision 


( 10 ) 

(11) 

( 12 ) 

(13) 

(14) 


(1922) 23 Cri. L. Jour. 58 (58) (Cal.). 
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(1905) 2 Cri. L. Jour. 554 (565) (Cal.), 
Sri Kanta Nath Shaha v. Emperor. 

(See however (1900) 27 Cal. 781 (784), 
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(1905) 2 Cri. L. Jour. 224 (225): 8 Oudh 
Chs. 91, Emperor v. Mohan. 

(1910) 11 Cri. L. Jour. 50 (51) (Mad.), 
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pero r. 

(1908) 8 Cri. L. Jour. 154 (154): 31 Mad. 
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(1916) 17 Cri. L. Jour. 165 (165): 1916 
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Suleman Adam v. Emperor. 

(1907) 5 Cri. U. Jour. 197 (199) (Cal.), 
Kamal Narain Choudry v. Emperor. 
(1904) 1 Cri. L. Jour. 58 (61, 62) (Cal.), 
Ram Krishna Shaha v. Emperor. 
(1909) 9 Cri. L. Jour. 560 (561): 5 Nag. 

L. R. 65, Ganpat v. Emperor. 
(1926) 1926 Pat. 32 (32), Kishore v. Em- 
pr ro r. 

(15) (1900) 27 Cal. 781 (783), Hari Telang v. 

Queen-Empress. 
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Go tin dan. In re. 
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(18) (1921) 1921 Cal. 625 (626), Jogendra Ku- 

mar Nag v. Emperor. 
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did not, however, advert to I lari Tclang’s case. The High Court of Allahabad™ 
has also held that where members of a certain secret society associated together 
tor spreading terrorist activities all of them can he jointly tried under S. l in 
Cl. (/) . In the undermentioned case 2 ” it was held that the question as to whe- 
ther a man is a habitual thief or not is a matter personal to oneself and cannot 
form the subject of a joint enquiry. 

As already seen, association is necessary to justify a joint inquiry. The 
question has arisen as to whether a mere allegation, on the part of the prosecu- 
tion that there is association is enough to justify a joint inquiry although it may 
subsequently transpire at the trial that there is no association. According to 
the High Court of Calcutta 21 an allegation on the part of the prosecution that 
there is association is enough to justify a joint inquiry although there is~no 
proof of the same in the inquiry. According to the High Court of Patna 22 on 
the other hand, there must be allegation as well as proof of association to justify 
a joint inquiry. It has been held that the preliminary order under 8. 112 
should itself contain a charge of association where a. joint inquiry is contem- 
plated. 23 

Though the section permits a joint inquiry against several persons where 
there is association, the Court is not absolved from its duty of giving a separate 
and distinct finding against each one of them on the merits of the evidence 
against him. 24 

14. Effect of joint trial where there is no association.— On .the ques- 
tion as to whether a joint inquiry held in the absence of any association is a mere 
irregularity curable under 8. 537 of the Code or amounts 1o an illegality which 
vitiates the entire proceedings, there is a difference of opinion one set of 
cases 1 holding that it is only an irregularity which in the absence of any pre- 
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(22) 
(23) 
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(1933) 1933 All. 676 (677), Sundar Lai v. 
Emperor. 
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(Cal.), Srikantanalh Shaha v. Em- 
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rSco also (1933) 1933 Oudh 251 (252), 

Jlubdar Ali v. Emperor.) 
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(1930) 1930 Cal. 294 (295), Dhando v. 
Emperor. 
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1 929, Ajodhya Prosad Singh v. Em- 
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(1907) 6 Cri. L. Jour. 427 (429): 35 

1 Cal. 138, Jamait Mallik r. Emperor. 
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Suleiman Adam v. Emperor. 
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judice does not vitiate t he trial while a contrary view, viz., that the joint trial 
is illegal lias been taken in the following cases. 2 The latter decisions purport 
to follow i lie decision of the Judicial Committee in tiubramanui Iyer v. King 
Emperor (I.L.R. 25 Mad. 61, P.C.) where their Lordships observed in deal- 
ing with JS. 235; of the Code relating to joinder of charges that a violation of 
the mandatory provisions of the Code amounts to an illegality. It is submit- 
ted the former view is correct. Under S. 537 of the Code no finding, sentence or 
order of a Court of competent jurisdiction can be reversed or altered unless 
there is a failure of justice. Ii cannot be said that where a Court competent 
to hold an enquiry under this section holds a joint enquiry without proof of 
association, it loses its competency. The decision of the Privy Council must 
be applied to cases where the non-observance of the provisions of law affects 
the jurisdiction of the Court itself. 

15. Admissibility of confession of a co-accused in a, joint inquiry. — 

Persons against whom proceedings are being taken jointly under this section 
cannot be said to be on their joint trial for the same offence within the mean- 
ing of S..30 of the Evidence Act. But where once the prosecution has 
made out a reasonable case for dealing with several persons in the same in- 
quiry, any evidence which would be relevent to the charge of being habitual 
offenders would be admissible: and on this ground it has been held that a 
statement made by a co-accused which is in the nature of a confession and 
contains ineriminatimr matters against the other is admissible in evidence 
against the other accused. 1 But confessions made by a co-accused in a prior 
criminal case cannot be used in proceedings under this section against the 
others. 2 

16. Suit for malicious prosecution. — A person called upon to furnish 
security under this chapter is not charged with any offence } It has accord- 
ingly been held by the High Court of Madras, 2 that no action for malicious 
prosecution lies in respect of action taken under this section on a petition 
presented by a private individual as there is no prosecution for any offence 
in such a case. The Chief Court of Oudh 3 has, however, taken a contrary 
view and held that an action for malicious prosecution lies in such a case. 
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1 18.* (1) If, upon such inquiry, it is proved that it is 

Order to give security. ^ ssary for keeping the peace or main- 

taining good behaviour, as the case may 
be, that the person in respect of whom the inquiry is made 
should execute a bond, with or without sureties, the Magistrate 
shall make an order accordingly : 

Provided — 

fit st, that no pei son shall be ordered to give securitv of a 
nature different from, or of an amount larger than, 
or for a period longer than, that specified in the 
order made under S. 112: 

secondly, that the amount of every bond shall be fixed 
with due regard to the circumstances of the case 
and shall not be excessive: 

thirdly, that, when the person in respect of whom the 

inquiry is made is a minor, the bond shall be 
executed only by his sureties. 


Order to give security 


*(CODE OF 1882 — S. 118.) 

118. If upon such inquiry, it is proved that it is necessary for keeping the peace 

• ^ ^ as tilio case may be, that the 

person in respect of whom the inquiry is made should exe- 
cute a- bond, with or without sureties, the Magistrate shall 

make an order accordingly: 

Provided — 

yr.v.vf— t'.rrt no person shall be ordered to give security ot a nature different from or 
of an amount larger than, or for a period longer than, that specified in the order made under 
section 112: 

Secondly — that the amount of every bond shall be fixed with due regard to the 
circumstances of the case and shall not be excessive: 6 

Thirdly that, win n the person iii respect of whom the inquiry is made is a 
minor, the bond shall be executed only by his sureties. 

(CODE OF 1872 — S. 493, Para. 1 and S. 497.) 

493. The bond shall be in the form (E) given in the second schedule, or to the 

like effect; and its penalty shall be fixed with a due regard 

Penalty of bond. to the circumstances of the case and the means of the 

purty . 


w 

497. If the Magistrate is satisfied that it is necessary for the preservation of the 

peace to take a bond from such person with or without 
security he shall make an order accordingly; and if such 
person fails to comply with the order, the Magistrate may 
order him to be kept in simple imprisonment until l/e 


Non-compliance with 

order to give bond. 


furnish the same. 

Cr. P- c * — 63 
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SYNOPSIS. 

FINAL ORDER FOR SECURITY 

TERMS OF SECURITY TO CORRESPOND WITH THE ORDER 
UNDER S. 112— PROVISO 1 
AMOUNT OF SECURITY— PROVISO 2 
PERIOD OF SECURITY 

FORM AND CONTENTS OF BOND FOR SECURITY 
POWER OF COURT TO IMPOSE CONDITIONS ON SURETIES 
POWER OF COURT TO DIRECT A FRESH BOND TO BE EXE- 
CUTED ON FORFEITURE OF THE ORIGINAL SECURI- 
TY 

AJL • . •• •• • • •• 

POWER OF COURT TO REVIEW A FINAL ORDER FOR 
SECURITY UNDER TI1E SECTION 
BOND BY A MINOR— PROVISO 3 

APPEAL . . 

REVISION 

REFERENCE TO THE HIGH COURT UNDER S. 435 

LETTERS PATENT APPEAL 

APPEAL TO PRIVY COUNCIL 


Note No. 

1 

3 

4 

5 

6 


8 

9 

10 

11 

12 

13 

14 


Other Topics. 


Duty of the Court to test the evidence. 
See S. 117, Note 7. 

Evidence of previous conviction. See 
S. 117, Note 10. 


“If it is proved”. See S. 117, Note 2. 
Power of Magistrate to cancel bond. 

S. 125, Note 4. 


1. Final Order for security. — The Magistrate, as already seen in Note 2 
to the last preceding section, is bound to hold a judicial inquiry as to the truth 
or otherwise of the information upon which he has instituted proceedings under 
this Chapter. Where, as a result of such inquiry, the Magistrate finds that it is 
necessary that the person in respect of whom the inquiry is made should execute 
a bond for keeping the peace or for maintaining good behaviour, as the case may 
be he should pass an order under this section. The Magistrate ,s bound to 
consider in the exercise of his judicial discretion as to whether an order for 


284. 


Penalty . 


(CODE OF 1861 — Ss. 284 and 288.) 

of such bond, which shall be in the form (D) given in the 
The penal y A pendix 0 r to the like effect, shall be fixed with a due 

regard to the circumstances of the case and the means of 

B _ • • 1 • _ 11 nhnll Kn 


v\o rf xr nun tlifi JlUlOllIlt 1 


bound shall not exceed the said penalty. 

If the Magistrate or other Officer as aforesaid shall be satisfied that it is 
“ • necessary for the preservation of the peace to take a bond 

Consequence not com* f rom such person with or without security, he shall make an 

plying with order of order accordingly, and if the person shall fail to comply with 

Magistrate to enter into a the ordeiN it sball be lawful for the Magistrate or other Offi* 

bond. cor as aforesaid to commit him to jail. 
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security is really necessary 1 and should give valid reasons for his finding. 2 11,- 
cannot bind over a person, for instance, on the hypothesis that if certain thin«*s 
happen he may commit a breach of the peace. 3 Nor can he bind over one person 
m order to prevent a breach of the peace by another. 4 The procedure prescribed 
by the last preceding section of this chapter should be duly followed before an 
order can be passed under this section. 5 

The section empowers the Magistrate to direct the person proceeded 
against to execute a bond for keeping the peace or for maintaining good 
behaviour. It does not authorize him, for instance, to pass an order that* the 
person directed to furnish security should not enter his village and that if he 
were to do so, the order for security should be enforced against him. 0 

Where the Magistrate passes an order for security under .his section, the 
person ordered to furnish it should be given sufficient time to furnish the same. 7 

It is only when lie fails to furnish security within such time that he can 
be ordered to be imprisoned under S. 123, infra. The section does not authorise 
the award of imprisonment in anticipation of default in furnishing security. 8 

An order binding over a person under this section is not an order 
convicting him of any offence 0 and hence it has been held that his name cannot 
be entered in the surveillance register. 10 

2. Terms of security to correspond with the order under S. 112 

Proviso 1.— The final order for security under this section must correspond 
with the preliminary order and notice issued under S. 112. The Magistrate 
cannot, in the final order, increase the amount of security 1 or alter the nature 
thereof 2 or impose fresh conditions 3 or increase the period for which the security 
should remain in force 1 at variance with the terms as to security contained in 
the order under S. 112. 
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( 1 003 ) 7 Cal. W. N. 32 (33), Sheikh 

(190JJ ' innaft v . Sheikh Rhusen. 

MQ31) Mad. W. N. 402 (403), Narayana 
' Doss Bairagi v. Emperor. 

871) 17 Suth. W. R. Cr. 54 (54), Ram 
'• x ’ Kownar Banerjee, v. Raja Gopal 

Sin oh . 

(1873) 19 Suth. W. R. 32 (33), Queen v. 

/ 1916 ) 17 Cri. B. Jour. 528 (528): 1916 
' All. 237. Srideo v. Emperor. 

( 1888 ) Rnt. On. Re. Cr. O. 421 421, 

' 422), Empress v. Adam. 

(1897*1901) Upp. Bur. Rul. Id (18, 19), 
Non Po Kin v. Empress. 

( 1908 ) 7 Cri. B. Jour 94 (95)- 10 n„.i h 

1 p nH 365 , Pragi v. Kxng-Emperor 

(Hold, a failure to record an order, 
under 8. 112 should be treated as a 
mere irregularity) . 

s 1 868) l® 68 Pun. Re. Xo 24, pp. 72 

' A ’ (73), Crown v. Mahomed Hussun. 

1925 Rang. 353 (353), Maung Tun 
u v . Emperor. 
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Muhammad . 

(1885) 1885^ All. W. N. 30 (30), Empress 
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o ci v. Barjore Singh. 

2 Shome- B^R. 15 , Chatter Singh v. Gopal 
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3. Amount of security — Proviso 2. — The object of taking security 
is not to punish a person and send him to jail or to collect revenue for the 
Covornment ; the section being preventive in its nature, the amount should be 
fixed in such a manner as to afford a fair and reasonable chance of compliance 
so ax not to make the alternative of imprisonment unavoidable. 1 The character 
and reputation of a person and the degree of danger to be apprehended by him 
to the community are no doubt elements to be considered by the Court in fixing 
the amount of security, but they are not the sole and guiding factors. 2 The 
amount should be fixed according to the ability of the person ordered to furnish 
security, having regard to his means and station in life, and should not go beyond 
a sum for which there is a fair probability of his being able to find out the 
security. 0 The Magistrate is bound to exercise a sound and judicial discretion 
in fixing the amount of the security having regard to the circumstances of the 
case. Where the amount fixed is excessive and beyond the means of the person 
directed to furnish security, the High Court can interfere in revision and reduce 
the amount of security. 4 

4. Period of security. — The period for which security can be demanded 
is prescribed in the various sections, viz., Ss. 106 to 110. See also the under- 
mentioned cases. 1 

5. Form and contents of Bond for security .r— Forms 10 and 11 of 
Schedule V of Hie Code prescribe the forms in which a bond for keeping the 
peace and for maintaining good behaviour respectively should be executed. 
The bond contemplated is a bond for an amount which is the one that is ascertain- 
ed in the final order under this section. There is no authority for requiring the 
sureties eacli to execute a separate bond tor the same amount as is deman e 
from the person bound over. 2 The bond is discharged on forfeiture by payment 
of the amount due either by the principal or the surety. 3 

The form prescribed for the bond merely requires a written underbakint 
by the sureties that in case of default by the person ordered to be bound ovf 
thev will be liable. Neither the present section nor the forms prescribe 
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Futteh Bahadoor v. Mr. Gibbon. 
(1901) 23 All. 80 (81), Empress v. Raxa 
All 

(1885) 5 All. W. N. 286 (287), DuUa. 
(1892) 16 Bom. 372 (373), Empress ▼. 

Rama. .. 

(1883) 1883 Pun. Re. No. Cr. 1 (1, A), 
Ram Singh v. Empress . 

(1883) 2 Weir 53 (53), Re Terukata. 
(1900-02) 1 L. B. R. 75 (77), Crown v. 
Xga Xya uk Lo n . 

Note 4 . 

(1) (1884) 6 All. 214 (219), Empress v. Nath*. 
(1916) 1916 Mart. 654, In re A. Shakoor 
Sait. 

(1876) Weir 3rd Edn. 725 (726). 

Note 5. 

(1) [See (1878) 1878 Pun. Re. No. 1 (2) 

(Cr.). C roirn v. Tarnm.] 

(2) (1890) 1890 Pun. Re. No. 30, p. 97 (98) 

(Cr.). Jawaya v. Empress. 

(3) ( 1894) 1894 Pun. Re. No. 26 (Cr.), p. 87 

(88), Kaku v. Empress. 
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contemplate the furnishing of a registered hypothecation bond offering as security 

any property . 4 Nor is the Magistrate authorised to direct the security to be 
deposited in cash* 

The Code does not authorize the execution of a bond by the sureties alone 
without there being at the same time a personal recognizance by the person 
sought to be proceeded against. 0 

6. Power of Court to impose conditions on sureties.— The primary 
consideration in accepting a surety is to see whether he is likely to fulfil the 
undertaking given by him. 1 The Magistrate should not act arbitrarily and 
impose conditions and restrictions on the sureties which are not reasonable and 
which are not necessary for the object in view. 

Sec Note 5 to S. 112 and Note 5 to S. 122. Also S. 123. 

7. Power of Court to direct a fresh bond to be executed on forfeiture 
of the original security. — A person cannot be required, without fresh 
proceedings being taken against him, to execute a fresh bond a second time 
where in consequence of a breach the original security has been forfeited. There 
is no provision in the Code for the renewal of a bond executed under this section. 1 

8. Power of Court to review a final order for security under the 
section. — A Magistrate has no power to review a final order for security 
passed under this section. He cannol thus increase the amount of security 
fixed in the final order by means of a subsequent order on the ground that the 
preliminary order under S. 112 directed security for a larger amount than that 
ordered in the final order and that the Magistrate has overlooked that fact. 1 

9. Band by a minor— Proviso 3.— Proviso 3 enacts that where the 
person ordered 1o furnish security is a Minor, no bond need be executed by him 
personally but that the bond should be executed only by his sureties. The 
reason for such a provision is the legal incompetence of a minor to enter into 
a contract. 1 As to whether the principle of this Proviso applies to a bond under 
S. 562 of the Code see the following cases 2 and also Notes to S. 562. 

10. Appeal.— Prior to the amendment of S. 406 of the Code in 1923 a 
right of appeal was given only in respect of an order for security to maintain 
good behaviour and consequently it was held that an order directing security 


1 1932) 1932 All. 122 (123), Emperor v. 

(4) (193Z, riJiar &alxuar . 

. (1875) 7 N.-W. P. H. C. 249 (250), 

' Queen v. Oanni. 

. r » , 1881) 9 Cal. 14 (16), In re KaJachand 

"*** ' J)ciss 

i 1 893) Rat. Un . Re. Cr. Cas. 671 (671), 

1 Queen-Empress v. Fata. 

/iftfl7) 7 Suth. W . R. Cr . 30 (30), Queen 

' 1B y. Kistendro Roy. 

tn\ i 1904) 1 Crl. L. Jour. 897 (898): 27 All. 
(6) (1904) ^ Emperor Vdnfi 

Note 6. 

* 1 \ / 1 Q 32 ) 1932 All. 122 (123), Emperor v. 
(1) l aw Jlarihar Katnvar. 

[See also (1803 0«) £ L _ B - , R - <«>• 

1 Emperor v. Nga Po Sauna.] 

Note 7. 

/il (1910) 11 Crl. L. Jour. 244 (244) (Mad.). 
(1) (1910) Jn n Muthu Thevan. 


[See also (1874) 23 Suth. W. R. l (l), 
Bindessuree v. Qujadhur. ] 

Note 8. 

(1) (1919) 1919 All 329 (330). Rajkumar v. 

Emperor . 

Note 9. 

(1) (1907) 6 Cri. L. Jour. 123 (124): 4 

k. B. R. 12, Emperor v. Mi Pyu. 

(2) (1907) 6 Cn. L. Jour. 123 (124): 4 L. B. 

R. 12, Emperor v. Mi Pyu (Pro- 
viso 3 does not apply to a bond 
under S. 562. 2 L. B. R. 137 

norw nA lll i “t L ' R * 168 not followed) • 
(1903 04) 2 Low. Bur. Rul. 168 (168), 

Emperor v. Nga Chon (Held, Pro- 
viso 3 applies to a bond under 
a. o62 dissented from In 6 Cri. L. 
Jour. 123). 

[See also (1893) 6 C. P. L. R. Cr. 13 
(14), Empress v. Dalbua.) 


S. 118, 
Notes 
5—10. 
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S 118, to keep the peace was not appealable. 1 Under the newly amended S. 406 of the 

Notes present Code an order for keeping the peace as well as for maintaining good 

10 — 11. behaviour are both appealable. There was also a doubt prior to the said amend- 
ment as to whether an appeal lay to the District Magistrate where there had 
been a reference to the Sessions Judge under S. 123 of the Code. 2 The doubt 
has been set at rest by the newly enacted second proviso to S. 406 of the Penal 
Code which clearly shows that there is no right of appeal in such a case. Further 
the appeal itself lies now to the Sessions Judge and not to the District Magis- 
trate except where the latter is specially empowered to entertain appeals. 3 

The Code does not provide for a further or second appeal to the High 
Court against the order of the appellate Court under S. 406. The Local Govern- 
ment lias no right of appeal to the High Court under S. 417 of the Code against 
an order of tlu* Sessions Judge setting aside in appeal an order directing security 
under this section as the appellate order is not one of acquittal within the 
meaning of S. 417. Hut the Local Government can move the High Court in 
revision. 4 

Duties and powers of the appellate Coart . — The appellate Court must 
show by its judgment that it has duly weighed and examined the evidence for 
and against the appellant/’ As to t he powers of the appellate Court see Notes 
to S. 423 of the Code and the following cases. 0 It has been held in the under- 
mentioned case 7 that it is not. competent, for the appellate Court to enhance the 

amount of security demanded bv the trial Court. 

•• • 

11. Revision. — An order passed in appeal against an order passed 
under this section can be revised by the High Court. 1 The High Court is not 


(i) 


( 2 ) 


(3) 

(4) 


Note 10. 

(1916) 17 Cri. L. Jour. 165 (165): 1916 
All. 338, Har Dult Panda v. Em- 
peror. , % 

(1913) 14 Cri. L. Jour. 63 (63) (Lah.), 
Mt. S ardor a v. Emperor. 

(1905) 2 Cri. L. Jour. 329 (330, 331) 

(All.), In the matter of the petitmu 
of Chet Pam . 

(1898) 1898 All. W. N. 127 (128), Em- 
press V. Phvif'U. 

(1883) 9 Cal. 878 (879). Chand Khan. 

(1924) 1924 Nng. 60 (61): 19 Nag. L». K. 
160, Sham Pan v. Emperor. 

(1918) 1918 Pat. 183 (184). Khrtrabasi 

Sah.it v. Emperor. 

(1897-1901) Vol. 1, U. B. R. 227 (227), 
Empress v. Nga Kgauk Mate. 

(1919) 1919 U. B. 27 (27): 3 U. B. R- 
117, Law Kate v. Emperor (Order 
under S. 3 of the Bunnnh Opium 
Law Amendment Act is appealable) . 

(1921) 1921 Cal. 347 (348): 48 Cal. 874, 
Mahendra Bhumji v. Emperor (Held, 
an appeal lay against an order of the 
Additional District Magistrate passed 
under S. 110). 

(1910) 8 Ind. Cas. 879 (880): 13 Ou<lh 
Cas. 354, Pattu. v. Emperor. 

(1922) 1922 Lah. 475 (476), Qnmar Din 
v. Emperor . 

(1899) 2 Oudli Cas. 307 (310), Subba v. 
Crown. 

See (1931) 1931 Notes 16 (d), t.mperor v. 
Jahangir Chand.. 

(1926) 1926 Oudli 329 (330): 1 Luck. 231, 
Emperor v. Samai Been. 

(1928) 1928 All. 1 (2), Emperor v. tabu 
Ram • 

(1883) 9 Cal. 878 (879), Chand Kh.m v. 



( 6 ) 


( 7 ) 


Empress (Order of appellate Court 
con tinning order for security — Held, 
not appealable to the High Court/. 

(1917) 18 Cri. L. Jour. 649 (650): 1917 
Oudh 113, Dhansidar v. Emperor. 

(1913) 14 Cri. L. Jour. 419 (420): 40 

Cal. 376. Fidol H ossein v. Emperor. 

(1916) 17 Cri. L. Jour. 309 (310): 1916 
All. 197: 38 All. 393, Lai Behan 
v. Emperor. 

(1916) 17 Cri. L. Jour. 167 (167): 1916 
All. 180. Sarwan v. Emperor. 

(1921) 1921 Jour. 8 (4), Sunchari v. 

Emperor. 

(1929) 1929 Lah. 28 (28), Chandan v. 

Emperor (Held, appellate Court while 
setting aside an order directing 
security cannot remand the case for 
a de novo trial) . 

(1934) 1934 Mad. 202 (202), Narappa 

Redd;/. In re (Appeal against order 
to give security — Dc novo trial can- 
not be ordered by appellate Court) . 

[But see (1928) 1926 All. 403 (404): 48 
All. 501, Bhagwat Singh v. Emperor 
(Held, re-trial can be ordered).] 

[See also (1906) 3 Cri. L. Jour. 243 (243): 
33 Cal. 8. Dayanath Taluqdar v. 
Emperor (Held, the appellate Court 
lias no power to direct further in- 
quiry and at the same time require 
increased security) . ] 

(1923) 1923 Oudh 44 (45): 24 Oudh Cas. 

286, Pameshwar Baksh Singh v. 
Emperor. 


Note 11. 

(1) i 1914) 1914 Lah. 281 (283): 1914 P. R- 

5, Ahmed Baksh v. Emperor. 
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>2 


however a Court of appeal and will not ordinarily interfere on the merits 

provided the Court hearing: the appeal shows in its judgment that it has really 

and not nominally considered the evidence on record 3 and has approached 1 lie 

case in a fair way having* regard to the interests of the prosecution as well as 
the defence. 4 

But the High Court will interfere in revision in security proceedings in 
the following cases: — 

(1) Where the lower Court has acted in excess of its powers or by a too 

summary exercise of its powers. 5 

(2) Where the order of the Lower Court is vitiated by any error 

of law or is tainted with illegality. 6 

(3) Where the applicant has not had a fair trial in the lower Court. 7 

(4) Where the lower Court has misapplied the rules of evidence and 

acted on inadmissible evidence. 8 

(5) Where the finding of the lower Court is perverse 8 -* as for instance 

where it is based on no evidence 9 or upon a misconception of 
evidence 10 or in disregard of credible evidence for the defence 
which has been lightly brushed aside. 11 

(6) Where the order of the lower Court has resulted in a miscarriage 

of justice. 12 

(7) Where the amount of security fixed by the lower Court, is 

excessive. 13 


( 2 ) 


(3) 


(4) 


(5) 

< 6 ) 


< 7 ) 


( 1866 ) 6 Sutli. W. R. 18 (18), Jaswant, In 
ro. 

(1919) 1919 AH- 136 Jabruddin v. 

Emperor. 

(1924) 1924 All. 451 (453): 45 All. 749, 
Darbari Singh v. Emperor. 

(1899) 1899 P. R- 10 <Cr.), pp. 29 (30), 
Sher Zaman Shah v. Empress. 
(1932) 1932 Sind 100 ( 101 ), Khairaliram 

v. Emperor. 

(1912) 13 Cri. L. Jour. 9 (9) (All.), 

Eabu Pcrshad v. Emperor. 

(1909) 9 Cri. L. Jour. 528 (529) (All.), 
Shiam Lai v. Emperor. 

(1921) 22 Cri. L. Jour. 660 (661, 662), 
(All.). Bisheshwar Dagal v. Em- 
peror. 

(1915) 16 Cri. L. Jour. 805 (806): 1915 
' All. 464 (All.), Micharban Singh v. 

Emperor. 

(1927) 1927 All. 473 (474), Lachman v. 

Emperor. 

(1923) 1923 All. 35 (37) : 45 All. 109, 

' Annnoo Singh v. Emperor. 

(1095) 1925 Oudh 473 (474) : 29 Oudh 

( ' Cns. 44, Kewal Kishore v. Emperor. 

r a cQ (1891) 14 All. 45 (47, 48), In re 

1 Daulnt. J 

(1916) 17 Cri. L. Jour. 461 (461): 1916 
' AH. 96, Qagani v. Emperor. 

(1908) 7 Cri. L. Jour. 24 (25) (Bom.). 

' Emperor v. Narayan Shivram Barve. 

(1928) 1928 All. 1 (1). Emperor v. Babu 

(1929) 1929 All. 273 (275) : 51 All. 663, 

' Emperor v. Ram Lai. 

(1930) 1930 All. 23 (24), Alayar Khan v. 

1 Emperor. 

(1910) 11 Cri. b. Jour. 388 (389) (Lah.), 

' Bahadar Singh v. Emperor (Prelimi- 
nary notice under S. 112 omitting 
to give substance of the information 

Held notice bad in law) . 

( 1918 ) 1918 Bom. 254 (255), Mir Kasha- 
' rrudi Kir Kasim Ali ▼. Emperor (Ex- 
cessive bail demanded and accused 


obliged to bo kept in detention during 
inquiry — Held no fair trial). 

(1915) 16 Cri. L. Jour. 91 (91): 1914 

Bom. 199, Jihan Savalaram Kolas - 
thane v. Emperor (Applicant pent to 
jail while inquiry in progress). 

(1915) 16 Cri. L. Jour. 114 (115): 1915 
Cal. 368, Kedar Mullick v. Emperor 
(Proceedings taken under S. 193, 
!• P. C. against sotno D. W.s con- 
sequently other D. W.s refused to 
give evidence — Held accused preju- 
diced and hud no fair trial). 

(8) (1916) 17 Cri. L. Jour. 461 (461): 1916 

AIL* 48, (' a V a,, i v. Emperor. 

(1927) 1927 All. 394 (395), Raj Narayan 
J a tide y v. Emperor . 

(1927) 1927 All. 146 (147), Dindayal v. 
Emperor. 

(8-a) (1922) 1922 All. 86 (87), Bhola v. Em- 

peror. 

(9) (1912) 13 Cri. L. Jour. 720 (720) (Lah ) 

, 1A1 , Shrr Singh v. Kari Singh. 

(10) (1929) 1929 Nag. 328 (330), Kashiram 

1 1 azan v . Asaram. 

(1924; 1924 All. 569 (569), Alimuddin v. 

Emperor . 

(1910 > / our - 2 87 (387 > 

Aathn Singh v. Emperor (The ac- 
cused has already been twice ac- 
quitted on similar facta and evidence 

hi 1 m) nOUUnp n ° W iB Urged a * ftinst 

Ml) (1923) 1923 All 35 (37): 45 All. 109, 

Moirv ^\\ no ° K J xnf)h v * Emperor. 

( 191o ) 1915 All. 464, Miharban Singh v. 
Emperor . , * 

( 12) (1923) 1923 Nag. 53 (54). Bakarara v. 

Emperor. 

(1889) 1889 Pun. Re. No. 23, pp. 77 (78 

(19111 12 V ' Emperor. 

(1911) 12 Cri. L Jour. 542 (544) (Lab.), 

ini ro Chtrbwz Singh v. Emperor. 

( 14 ) [See cases cited in point 4 to Note 3 of this 

section.] 1 ** 


S. 118, 
Note 11. 



504 


Order to give security. 


S. 118, 
Notes 
11 — 14. 


S. 119. 


The High Court will not interfere in revision in the following oases • — 

(1) Where there is other remedy open and available to the applicant 14 

or, having had that remedy, he has failed to avail the same. 15 

(2) Where the procedure of the lower Court is merely irregular and 

the irregularity has not resulted in prejudice and has not 
occasioned in any failure of justice. 16 
(3 ) Where the finding of fact of the lower Court is based on the demean- 
our of a witness. 17 


12. Reference to the High Court under S. 435.— Section 435 of the 
Code enables a Sessions Judge to call for the record of proceedings under 
S. 110, taken before an inferior Criminal Court within his jurisdiction and 
make a reference to the High Court. 1 

13. Letters Patent Appeal. — Proceedings taken for binding over a 
person under this chapter have been held to be criminal trials within the mean- 
ing of Cl. 15 of the Letters Patent and consequently no appeal lies under that 
clause from the judgment of a single Judge of the High Court dealing with a 
revision petition arising in such proceedings. The portion of the Letters 
Patent commencing with Cl. 22 which deals with criminal jurisdiction does not 
also give a right of appeal against an order of a single Judge acting in revision. 1 
(Sec the newly amended Cl. 15 of the Letters Patent which clearly excludes a 
right of appeal in respect of a sentence or order passed in the exercise of 
Criminal Jurisdiction ) . 

14. Appeal to Privy Council. — An order of the High Court affirming 
an order directing a person to furnish security under this section has been held 
to be not appealable to the Privy Council under Cl. 41 of the Letters Patent. 1 

1 1 S>.* If, on an inquiry under Section 117, it is not proved 

that it is necessary for keeping the peace 
forme*? against . veis0n m ' or maintaining good behaviour, as the 

ease may be, that the person in respect of 


*(CODE OF 1882— S. 119.) 

119. If, on an enquiry under S. 117, it is not proved that it is necessary for keep- 
ing the peace or maintaining good behaviour, as the case 
Discharge of person in- may be, that the person in respect of whom the inquiry is 
formed against. made should execute a bond, the Magistrate, shall make an 

entry on the record to that effect, and, if such person is in 


(II) (1914) 1914 Sind 139 (140): 8 Sind L. 

R. 229. Juno v. Emperor (Appli- 
cant not having availed remedy of 
appeal) . 

(1905) 2 Cri. L . Jour. 335 (335), Emperor 
v. Abdul Rahim (Held remedy under 

S. 125 appropriate and available to 
applicant — Hence revision rejected). 

(1918) 1918 All. 343 (344): 40 All. 140, 
Lalji v. Emperor (Do.). 

(1927) 3927 Lab. 689 (690) (Do.). 

[Seo also (1918) 1918 Pat. 588 (590), 

Bepin Biliary v. Emperor (Do.).j 

(15) (1914) 1914 Sind 139 (140): 8 Sind L. 

R. 229. Juno v. Emperor. 

(16) (1920) 1920 Nag. 138 (139). Khusal \ . 

Emperor (The omission to mention 
in the final order the period for which 
the security bond was demanded, 
while the period of one year was 


(17) 

( 1 ) 


( 1 i 


( 1 ) 


mentioned in the preliminary order) . 

(1920) 3920 Mad. 1014 (1014), Kavalhuin 
Pallu Raju, In re. 

(1916) 17 Cri. L. Jour. 461 (461): 1916 
All. 48. Gayatii v. Emperor. 

Note 12. 

(1923) 1923 All. 596 (596), Ashiq AH v. 
Emperor. 

(1916) 17 Cri. L. .Tour. 157 ( 158 ): 1916 
All. 316, Emperor v. Sulchdeo. 

Note 13. 

(1915) 16 Cri. L. Jour. 303 (304): 1915 
Mad. 831: 39 Mad. 539, Abur Detir 
Jcachari v. Emperor. 

(1904) 1 Cri. L. Jour. 1087 (1089): 27 
Mad. 510. In re Ramasivami Ohetty. 

Note 14. 

(1913) 14 Cri. L. Jour. 598 (599) (Cal.), 
Chintam&n Siuyh v. Emperor. 
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whom the inquiry is made, should execute a bond, the Magis- 
trate shall make an entry on the record to that effect, and if 
such person is in custody only for the purposes of the inquiry, 

shall release him, or, if such person is not in custody, shall 
discharge him. 

SYNOPSIS . 


NECESSITY FOR BOND 
‘DISCHARGE’ 

FURTHER INQUIRY 


Note No. 

1 

o 
— * 

3 


S. 119. 
Note 1. 


Other Topics. 

Absence of complainant on the day of hear- Fresh proceedings See Note 3 Pt ° 
ing. See S. 117, Note 4, Pt. 3. ' 

1. Necessity for bond. — Where on an inquiry under S. 117. it is 
found, that the information, upon which action was taken is not true, or that 
no evidence is forthcoming to prove the same, the person proceeded against 
should be discharged. 1 The mere fact that a person lent money to one side of 
a faction- or that he, being a Muhammadan sent for a Pandit and started a 
school to teach Sanskrit 3 or that he was charged for false imprisonment 4 or 
that one of his servants had been fined for assault and the police apprehended 
a breach of the peace 5 or that extra judicial information had been obtained from 


custody only for the purposes of the inquiry, shall release him, or, if such person is not 
in custody, shall discharge him. 

(CODE OF 1872 — S. 496.) 

490. If oil the appearance of such person informed against or of his agent, it' he 

is permitted to appear by agent, the Magistrate is not 
Discharge of person in- satisfied that there is occasion to bind such person to keep 
formed .against. the peace, the Magistrate shall direct his discharge. 


(CODE OF 1861— S. 287.) 

287. If on the appearance of the person, or of his Agent, if he is permitted to 

appear by Agent, the Magistrate or other Officer as afore- 
Discharge of party in- said shall not be satisfied that there is occasion to bind such 
formed against. person to keep the peace, he shall direct his discharge. 


Section 119 — Note 1. 

( 1 027 ) 1927 Cal. 343 (343) t A§iafali Saiyal 
(1) y yaMur 8 arkar. 

I 1884 ) l 884 Pun - R®* No * 37, sje\/ Singh 
' v. Knnhya. 

( 1 874 ) 21 Suth. W. R. Cr. fl (7), Ram- 
' k inhere Actuirjee Chowdhury v. Arip- 

khan. 

19 All. 291 (293), Re Oudar Singh. 
1905) 2 Cri. L. Jour. 88 (AH.). Em- 

Cr. P. -« 4 


peror v. TIurrnut Khan. 

(2) (1875) 7 N.-W.P. 233 (235), Queen v. Ki- 

darnath. 

(3) (1886) 9 All. 452 (463), Empress v. Ab- 

dul Kadir. 

(4) (1866) 6 Suth. W. R. 1 ( 1 ), Re Keshub 

Chu ndro. 

(5) (1869) 12 Suth. W. R. 16 (17), Queen v. 

Deo Nundun . 
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Notes 

1 — 3 . 


conversations, with respectable persons out of Court, of the person's bad 
character 0 is not a ground for ordering him to give security. 

2. Discharge’. — The word ‘discharge' in this section has been used 
in a non-technical sense and means merely a ‘permission to depart'. It is not 
used in the technical sense of ‘discharge’ as opposed to ‘acquittal’ of an 
offence . 1 

• 

A discharge under this section is not a “discharge” or “acquittal” with- 
in the meaning of S. 2;>0, in] nu , and no compensation can lie awarded under it. 2 

3. Further Inquiry. — There was a conflict of opinion before the 
amendments of 1923 as to whether a further inquiry could be ordered under 
8. 437 (now 8. 436) where a person had been discharged under this section. 1 
The conflict arose from the fact 1 lint that section used the words “accused 
persons ’ and the question was whether a person proceeded against under 
this chapter was an “accused person”. The said 8. 437 has, after 
the amendment of 1923 been renumbered as 8. 436 and the words 
“person accused of an offence” have been substituted for the words 
“accused person” with the result that it is now clear, that the section 
has no application to persons proceeded against under this chapter inas- 
much as they are nol charged with any offence. No further inquiry can 
therefore now be ordered against a person discharged under this section. 2 But 
a discharge under this section is no bar to a second case being instituted on 
fresh material. 3 


(6) (1883) 6 All. 132 (136, 137), Emperor v. 

Dabua. 


(1) (1910) 

(1913) 

(2) (1910) 
(1901) 
(1902) 


Note 2. 

11 Cri. I,. Jour. 162 (164): 33 
Marl. 85, Ycln Tape Ammal v. Chi- 
dambara Vein Pillai. 

14 Cri. L. Jour. 559 (561): 36 
Mad. 315, Re Muthia Mon pan. 

11 Cri. L. Jour. 446 (446) (All.), 
Rom S ukh Rni v. Mahndeo Rni. 

25 Bom. 48 (49). Clorind Hnnmant 
K ulkarni v. Raehai/a Chanhasya. 
1902 Pun. Re. No. 33. p. ' (87). 
Crown v. Kaura and Lahori. 


( 1 ) In the 
(1900) 
(1911) 

(1910) 

(1924) 


Note 3. 

following case# it was held that it 
could not. 

27 Cal. 662 (663), Empress v. 
Imam Mondal. 

12 Cri. L. Jour. 232 (233): 1911 
P. R. 6. Xarain Pas v. Durga 
Devi. 

11 Cri. L. Jour. 162 (164): 33 
Mnd. 85, Vein Tayi Ammal v. Chi- 
dambaravchi Pillai. 

1924 All. 592 (592): 46 All. 235, 


Roshan Singh v. Emperor. 

(1931) 1931 All. 33 (54): 53 All. 140, 

Md. Yusuf v. Abdul Majid. 

(1901-02) 6 Cal. W. N. 163 (164), Imam 


Mandal. 

(1931) 1931 Lah. 185 (186), Kirparnm v. 
Duma Das. 

(1905) 2 Cri. ti. Jour. 697 (701): 1905 
P. R. 42, Muhammad Khan v. Em- 


(1933) 

(1903) 

(1914) 

<1906) 


peror. 

1933 Nap. 78 (79): 29 Nap. L. R. 
201, Kanhniua Lai v. Baijnath. 

6 Ou dli Cns. 262 (267), Sheo Din v. 
Emperor. 

1914 Upp. Bur. 28 (29): 2 U. B. 
R. 3, Ismail v. A. II. Nolan. 

3 Cri. L. Jour. 243 (243): 33 Cal. 
8, Dayanath Taluqdar v. Emperor. 


(1900) 1900 All. W. N. 206 (207), Em- 
press v. Ahmed Khan. 

(1929) 1929 All. 181 (181), Jaswant v. 
Emperor. 

(1922) 1922 All. 429 (430): 44 All. 697, 
Mazhar Ali Khan v. Mahfuz Hasan. 

(1922) 23 Cri. L. Jour. 62 (63): 1921 

All. 181, Jaswant v. Emperor. 

(1900) 27 Cal. 662 (663), Queen-Empress 

v. Imam Mondol. 

(190.5) 1905 Pun. Re. No. 42, p. (102), 
Muhammad Khan. 

(1911) 13 Cal. W. N. ccLxi (261). 

In the following cases it was held that it 
could be. 

(1899) 21 All. 107 (109), Mutasaddi Lai. 

(1902) 24 All. 148 (151), Emperor v. Faya- 
z udd i n . 

(1899) 1899 All. W. N. 203 (203), Em- 
press v. Ratti. 

(1914) 1914 All. 158 (160): 36 All. 147, 
Ram Sarup Saha v. Karam Vila 
Khan. 

(1905) 2 Cri. L. Jour. 716 (717): 1905 
P. R. 33. Gohha Singh v. Chetu. 

(1911) 12 Cri. L. Jour. 430 (430): 35 
Bom. 401, In re Baba Yeswant 

Desai. 

(1903) 1903 Pun. Re. No. 24, Cr., Manna 
v. Emperor. 

(1903-04) 2 L. B. R. SO (83), Ebrahim 
v. Emperor. 

(1891) 11 All. W. N. 106 (106), Shcodyal 

19ia> 1919 All. 174 (175), Desraj Singh 
v. Emperor. 

[See also Article in (1899) 3 Cal. W. C. 
elxv . 1 

(2) (1928) 1928 All. 755 (756): 51 All. 408, 

Near Ahir v. Emperor. 

(1924) 1924 Ranp. 207 ,20S) : 2 Ranp. 30, 
Mg. Than v. King-Emperor. 

(3) (1923) 1923 All. 332 (333), Jasua v. 

Emperor. 

(1913) 14 Cri. L. Jour. 189 (189) (Cal.), 
Chandan Sahu v. Bhadai Rai. 
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C. — Proceedings in all coses subsequent to order 

to furnish security . 

120 *. (1) If any person, in respect of whom an order 

commencement of period requiring security is made under Section 
for which security is 106 or Section 118, is, at the time such 

required. order is made, sentenced to or undergoing 

a sentence of, imprisonment, the period for which such security 
is required shall commence on the expiration of such sentence. 

(2) In other cases, such period shall commence on the 
date of such order unless the Magistrate, for sufficient reason, 
fixes a later date. 

* (CODE OF 1882— S. 120.) 

C. — Proceedings in all cases subsequent to order to furnish secant)/. 

120. If any person in respect of whom an order requiring security is made under 

S. 10G or S. 118 is, at the time such order is made, sentenced 
Commencement of period to, or undergoing a sentence of imprisonment, the period 
for which security is rc- for which such security is required shall commence on the 
quirt'd. expiration of such sentence. 

In other cases such period shall commence on the date of such order. 


(CODE OF 1872 — S. 489, Paras. 2, 3 and 4 and S. 504, Pava. 2.) 

CHAPTER XXXVII. 

Of Security for leceping the peace. 

Personal recognizance 
to keep the peace in cases 
of conviction. 

and the Court oi Magistrate by which or by whom such person is convicted, or the 
Court or Magistrate by which or by whom the final sentence or order in the case is 
passed, is of. opinion that it is just necessary to require such person to give a personal 


489. 


zancc for keeping the peace, 


i 

recogni 

such Court or Magistrate may, in addition to any other order passed in the case, 
direct that the person so convicted be required to execute a formal engagement, in a; 
sum proportionate to his condition in life and the circumstances of the case, for keeping 
the peace during such period as it may appear proper to fix in each instance, not exceed- 
ing one year if the sentence or order be passed by a Magistrate, or three years if the 
sentence or final order be passed by a Court of Session, with a provision that, if the. same 
be not given, the person required to enter into the engagement shall be kept in simple 
imprisonment for any time not exceeding one year if the order be passc-1 by a Magistrate, 
or tlr.ee years if the order be passed by the High Court or by a Court o-f Session, unless 
within such period such person execute such formal engagement as aforesaid. 

If the accused person be sentenced to imprisonment, the period for which he may 
be required to execute recognizance, and the imprisonment in default of executing such 
recognizance, shall commence when he is released on the expiration of his sentence. 

504 . 

If in any case under this or the two following sections, the person to be bound ip 

f sentenced ncr- uu ' ler 8e^tc,,cc, for offence, he must be brought up on or 
Binding o after the expiration of his sentence for the puipose of being 

son. bound. 


S. 120. 


(CODE OF 1861— Nil.) 



S. 120, 
Notes 
1 — 2 . 
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SYNOPSIS . 


LEGISLATIVE CHANGES 

COMMENCEMENT OF THE PERIOD OF SECURITY 
“UNLESS THE MAGISTRATE. FOR SUFFICIENT REASON 
FIXES A LATER DATE” 

SECOND ORDER FOR SECURITY DURING THE SUBSIST- 
ENCE OF A PREVIOUS ONE 

“SHALL COMMENCE ON THE DATE OF SUCH ORDER”— 

SUB-S. (2) 


Note No. 

1 


• • 


1 . Legislative Changes . — 

(1) Difference between the Code of 1861 and that of 1872 — 

There was no provision corresponding to this section in the Code of 
1861. It was first introduced in the Code of 1872. 

(2) Difference bciivfen the Codes of 1872 and 1882 — 

There was no express provision of law in the Code of 1872, corres- 
ponding to the second paragraph of this section. It was intro- 
duced in the Code of 18S2. 

(3) Difference In tween the Code of 1882 and that of 1898. — 

The words “unless the Magistrate, for sufficient reason, fixes a later 
date'’ were newly added in para. 2 of the section by the Code of 
1898. 

2. Commencement of the period of security. — Section 106 provides 

for an order being passed for security for keeping the peace on conviction for 
certain offences. Section 118 provides for an order being passed for security 
for keeping the peace, in other cases and for security for good behaviour. This 
section deals with the commencement of the period for which security has been 
ordered to be given under Ss. 106 or 118. If at the time of passing the order 
the person concerned is sentenced to or is undergoing a sentence of imprison- 
ment, the period will commence on the expiration of the sentence (sub-S. I). 1 
If before the expiry he is convicted of another offence and sentenced to a fresh 
term of imprisonment the period will not commence until the expiry of both 
imprisonments. 2 In other cases it will commence on the date of the order 
unless a later date is fixed for sufficient reasons (sub-S. 2). The suspect has 
time to furnish the required security up to the date on which the period of 
security would commence and therefore the Magistrate cannot pass an order 
under S. 123 for his detention in default of security before that date. 3 Where 


Section 120 — Note 2. 

(1) (1871) 1871 Pun. Re. Xo. Cr. 9, pace 

(11). Crnicn v. Buldco. 

(1909) 10 Cri. L. Jour. 69 (71): 5 L. B. 

R. 24, Kyawwa v. Emperor (Magis- 
trate sentencing a person to impri- 
sonment under S. 106 cannot fix a 
time for furnishing security before 
the expiry of the sentence) . 

(1866) 6 Suth. W. R. Cr. 71 (71), Queen 
v. IV. Don Dolloi (Case under 1861 
Code) . 

(2) (1895) Rut. 774 (775), Empress v. Pandu 


Khandu. 

(3) (1916) 17 Cri. L. Jour. 88 (89): 1916 

Lou*. B. 1: 8 L. B. R. 353, Em- 
peror v. Nga Saing. 

(1902) 4 Bom. L. R. 934 (935), Emperor 
v. Rangayya Bin Flanmapa. 

(1916) 1916 Mad. 534 (534), In re Chinna- 
sun mi. 

(1895) Rat. 765 (765, 766), Empress v. 
Appa Yalad Garni. 

[See however (1908) 7 Cri. L. Jour. 472 
(473. 475): 4 L.B.R. 205, Emperor 
v. The Wainn (SucJi an order is 
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A was sentenced to imprisonment by a Magistrate but was on bail ponding 

appeal against such conviction, and in proceedings instituted in the meanwhile 

against him under S. 110 security was ordered to be furnished, it was held that 

the security did not commence till after the disposal of the appeal and after the 

expiry of any sentence that might be passed by the appellate Court and that 

consequently an order for imprisonment in default of such security before that 
date was illegal. 4 


3. “Unless the Magistrate, for sufficient reason fixes a later date”. 

—If at the time of the order for security the suspect is not sentenced to or is not 
undergoing any sentence of imprisonment, the Magistrate may in the exercise 
of his discretion, grant time for furnishing the security if there are sufficient 
reasons for doing so. 1 It lias been held by the Judicial Commissioners Court of 
Sind that “sufficient reasons” must mean sufficient reasons existing on the date 
of the order for security. Consequently according to that Court, when time 
is granted to the suspect to furnish security, but before the expiry of such time, 
he is convicted of a substantive offence and sentenced to imprisonment, the 
Court has no power either under Cl. (1) or Cl. (2) of this section to extend the 
time for security till the expiry of the sentence. An order for detention must be 
made under S. 123 immediately on the expiry of the time allowed for security 
and such detention will run concurrently with the imprisonment he is under- 
o-oi nsr for the substantive sentence. 2 


4. Second order for security during the subsistence of a previous' 
one. — A security bond once given, is sufficient for that purpose as long as it 
is in force in respect of every act of the person bound over breaking any of its 
conditions. A second order to give further security during the continuance 
of the first one is not contemplated by law. But if upon expiry of the first order 
the dispute still exists, a further security may bo demanded on fresh proceedings 
properly taken. 1 

5. “Shall commence on the date of such order ”—Sub-S. (2).— -The 

period of security is to he calculated from the date of the order under S. 118 
i.e. t the final order and not from the date of the preliminary order. 1 Where at 
the lime of the final order for security, the suspect is not sentenced to or is 
undergoing a sentence of imprisonment the period for which such security is 
required will commence on the date of the order. A subsequent sentence of 
imprisonment passed on the suspect will not enable a Magistrate to order that 
the unexpired portion of the imprisonment in default of security should be 
reserved after the expiry oi the subsequent sentence. 2 Similarly where the 
Magistrate fixes a later date for the furnishing of the security under sub-S. (2), 
and before such date the suspect is sentenced to imprisonment for an offence* 
committed by him before the date of such order, it is not competent for the 



not illegal) . 1 

( 4 ) (1020) 1020 All. 286 (287), Emperor v. 
' ' ** Jhabdry. 


(1) (1899) 4 Cal. W 

dul v. Emj 


121, Mahomed Aft- 


Note 3; 

/i\ ( 1926 ) 1926 All. 297 (297), Miutaqim TJ d- 

' din v. Emperor. 

, 2 \ (1927) 1927 Sind 166 (167), Emperor v. 
1 ' Baidu. 


(1) (1927) 1927 Mad? 542 (548), Tarana Gowd 

, v - Emperor. 

(2) (1900-1902) 1 Low. Bur. RuJ. 14 (15) 

Em preen v. Nga Kyon. 


S. 120, 
Notes 
2 — 5. 
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Contents of security bond. 


S. 120, 
Note 5. 

S. 121. 


Magistrate to direct that the period of security shall commence on the date of 
the expiry of the subsequent sentence . 3 

12 1*. The bond to be executed by any such person shall 

bind him to keep the peace or to be of good 
behaviour, as the ease may be, and in the 
latter case the commission or attempt to commit, or the abet- 
ment of, any offence punishable with imprisonment, wherever 
it may be committed, is a breach of the bond. 


Contents of bond. 


SYNOPSIS. 

•Note No. 

WHAT CONSTITUTES BREACH OF TIIE BOND TO KEEP THE 

PEACE . . . . . . . . . . 1 

WHAT CONSTITUTES A BREACH OF THE BOND FOR OOOD 

BEHAVIOUR . . . . . . . . . . 2 

“WHEREVER IT MAY BE COMMITTED” . . . . . . 3 

BREACH OF BOND EXECUTED BY SURETIES . . . . 4 

AMOUNT OF SURETY’S BOND .. .. .. 4-A 


*(CODE OF 1882— S. 121.) 

121. The bond to be executed by any such person shall bind him to keep the 

peace or to be of good behaviour, as the case may be, 
Contents of bond. and in the latter case the commission or attempt to com- 

mit, or the abetment of, any offence punishable with impri- 
sonment, wherever it may be committed, is a breach of the bond. 


(CODE OF 1872— S. 502, Para. 6.) 


502. 


Recovery of Penalty 
from Principal. 

The commission, or attempt to commit or abetment, of any offence whatever, and 
wherever it may be committed, is a breach of the bond. 


* 


(CODE OF 1861— S. 293.) 

093. Whenever it may be proved before the Magistrate or other Officer as afore* 

S ai<l that anv recognizance or other bond taken under this 

Enforcement of penalty Chapter has been forfeited, he shall record tl.e grounds of 

, ti O T^rineinal nartv such proof, and shall call upon the person bound by the 

agarnst the pnncrpal pa. t, - ^ ^ ^ ^ ^ ^ ^ why it 

, ,, naid- and if sufficient cause be not shown and the penalty be not paid, the 

should not be paid, ^ aforesai( , shall lirooc ed to recover the same by the attaeh- 

Mag ' S ”, , of ,, nv 0 f ,l, e moveable property belonging to the person bound thereby 

h Thai 1 be found within the jurisdiction of the Magistrate of the District, and if the 
w uc . 1 nt naid and cannot be recovered bv such attachment and sale, the party shall 

°> «. **-»» « — *• 

Civil Jail for, a period not exceeding six months. 


3) (1926) 1926 Sind 273 ( 274 - 275 ): 20 S. L. 


R. 163 , Emperor v. Ahmed. 
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Oilier Topics . 


Proof of commission of offence. See Note 


2, Pt. (J 


1. What constitutes breach of the bond to keep the peace.— Form 
No. 10 of Sell. V, infra shows that the person ordered to give security to keep 
the peace should bind himself not to commit a breach of the peace or do any act 
that may probably occasion a breach of the peace! The word “probably” 
limits the forfeiture of the bond to eases in which a breach of the peace is the 
probable and not a possible result of the act of the person bound. 2 In each case 
it is for the Court to judge of the character of the act which is alleged to be likely 
to cause a breach of the peace. 2 - The mere fact that, an offcnci has been com- 
mitted by the. person hound will not be a breach of the bond to keep the peace 
unless such offence causes or will probably occasion a breach of the peace 
Thus a conviction for theft 3 or wrongful confinement and extortion 4 unattended 
with any breach of the peace; or a secret attempt to poison a person" or the 
abduction of a woman 0 will not be a breach of the bond to keep the peace On 
the other hand, it is not necessary that any offence should have been committed 
at all in order to entail a breach of the bond! But the mere filing of a civil 
suit will not entail a forfeiture of the bond. Where some Hindus who were 
bound over 1o keep the peace under S. 107, owing to a dispute between them and 
certain Muhammadans regarding the location of a slaughter house, brought a 
civil suit for an injunction, it was held that the institution of the suit though 
provocative would not justify a forfeiture of the bond inasmuch as the institution 
of such suit was not a wrongful act and it is not the intention of the legislature 
to prevent persons from seeking to enforce their rights in civil Courts. 8 It is 
immaterial, in order to constitute a breach of the bond, whether the person 
bound over, did the act, involving such breach himself, or instigated others to 
do it 3 or whether he committed the breach in respect of the person at whose 
instance the bond was taken, or in respect of any other person. 10 But the mere 
fact, that the person bound over, acted as a ‘Muktear’ of one of two parties for 
whose benefit the breach of peace took place, will not constitute a breach of the 
bond! 1 


Section 121 — Note 1. 

Ml 11881) 2 Mad. 169 (172), Ananthachari ▼ . 

' ' Ananthachari. 

(1869) 11 Suth. W. R. 62 (62), Queen v. 
Salty . 

11914) 1014 Lah. 393 (393, 394): 1914 
it) ' Pun . Re. No . 22, Ahmed Oul v. 

Emperor. 

(O n't (I860) 4 Mad. H. C. App. 38 (39) H. 
(2-a) l (j. Proceedings, 8th March, 1869. 

W (1872) 18 Suth. W. R. 63 (63), Haran 
( ' Chunder r. Baloo Anund. 

(4) (1873) 19 Suth. W. R. (Cr.) 48 (49), 

1 ' Zearuddin ▼. Baloo Durga. 

( 5 ) (1914) 1914 Lah. 398 (394): 1914 Pun. 


(«) ( 1906) 
(7) (1881) 
(«) (1920) 


Re. No. 22, Ahmad Gul v. Em- 
peror. 

1 C ri - 1> L - T Jour - 278 (278): 1906 

•I 7 * ** “ham mad. In re. 

2 Mad. 109 (173), Ananthachari 
v. Ananthachari. 

JJ. 2 ® Lah - 440 (443): 1 Lah. 310, 
Sitnl v. Crown. 

(9) (1881) 2 Mad 169 (173), Ananthachari v. 

Ananthachari. 

15 Suth. W R 14 (14). Jaha Box. 
v 1 #$ 52 (52 >’ 

i 1 S n «: L ii Jour * 252 (252): 1910 
5, Emperor y. Jala/. 


(10) (1871) 

(11) (1869) 

(1910) 


S. 12 1, 
Note 1. 
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S. 121, 
Notes 
2—3 



2. What constitutes a breach of the bond for good behaviour. — In the 

case of a bond executed by a person binding himself to be of good beJiaviour, 
there will be a breach of the bond only if he commits, or attempts to commit, 
or allots the commission of any offence punishable with imprisonment. Thus 
the commission of an offence of hurt or grievous hurt 1 or of assault 2 
or of criminal trespass 3 or of an offence under the Gambling Act 4 
would amount to a breach of the bond. It has been held by the 
Alhihanad High Court that the offence need not. be ejusdem genei'is 
wi(ii (i.c.. of the same kind as) that for which the person was 
bound over. 5 But a contrary view has been taken by the Lahore High Court. 3 *® 
Nor need he have been convicted of such offence. The reason is that the word 
“commission” in this section does not necessarily imply a conviction. If 
evidence is produced to show the commission of the offence, there will be a breach 
of the bond/ 5 


There will be no breach of the bond where no offence has been committed. 
Hius a bond cannot be forfeited in the following cases: — 

(1) Where the person bound over was found in possession of costly 

clothes for which he could not satisfactorily account for, but 
there was no proof that he had actually stolen them. 7 

(2) Where he was found in joint possession of counterfeit jewellery 

with his companions.* 


(3) Where he was found concealing himself under suspicious circum- 

stances in a lonely and abandoned watermill and was unable to 
give a satisfactory explanation of himself. 9 

(4) Where there was only a suspicion of his having committed some 

offence for which lie was ordered to furnish security a second 
time. 10 


There can be no breach of the bond where the offence complained of was 
committed prior to the date on which the bond was executed. 11 

3. “Wherever it may be committed’’. — The commission of an offence 
punishable with imprisonment wherever it may be committed entails a forfei- 
ture of the bond, and is not confined to the District in which the person was 
bound over. It is not necessary that the offence which constitutes a breach of 
the bond should have been committed within the District in which the person 
was bound over. It may have been committed anywhere. Thus where the bond 


Note 2. 

i \ (ty>.|) 1924 Lnh. 262 (262): 4 Lah. 462, 
" Croun v. Abdul. _ 

(1914) 1914 Lnh. 562 (564): 191.) P. R- 
10, Emperor v. Slu'r Singh (Convic- 
tion under 8. 225. I . P. C.). _ 

(2) (1889) 1889 Pun. Re. No. Cr. 11 (.>•>), 

Xathn. v. Empress. 

. ; ) (1906) 8 Ori. L. Jour. 456 (4o6, 4;> , ) : 

' 28 All. 629, Jagdeo Singh v. Em- 
(1920) 1920 Lnh. 227 (227). Indar Singh 
v. Emperor (Conviction under 1. r. 

n g 452 ) . 

It) (1906) 3 Cri. L. Jour. 91 (92) (AIL), 

Emperor v. AbdulHax 
(190 8 ) 1928 AH. 232 (233): oO AH. 666, 
' Sheo J nngnl Prasad v. Emperor. 

(5 -a) ( 1914 ) 1914 Lah. 563 (564) : 1915 P. 

R. 10, Emperor v. Sher Singh. 


( 6 ) 


•7) 
( ) 

(9) 
< 10 ) 
< H) 


(1913) 14 Cri. L. Jour. 575 (576): 1913 
P. R. 15, Udham Singh v. Em - 
pe ro r. 

(1923) 73 Ind. Cas. 332 (333) (Pesh.), 
Mansur v. Emperor. 

(1928) 1928 All. 232 (233): 50 All. 666, 
Sheo Jangal Prasad v. Emperor. 

(1902) 2 Weir 57 (57), In re Tenkatarat- 
nam. 

(1910) 11 Cri. L. Jour. 252 (252): 1910 
Pun. Re. Xo. 5, Emperor v. Jalal 
Shah. 

(1932) 1932 All. 58 (58): 54 AIL 335, 
Emperor v. Bahadur Singh. 

(1892-96) 1 U. B. R., pace (20), Empress 
v. Xga To. 

(1914) 1914 Lah. 393 (393): 1914 Pun. 

Re. No. 22, Ahmad Out v. Emperor. 

(1923) 73 Ind. Cas. 332 (333) (Pesh.), 
Mansur v. Emperor . 
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JS executed m one district and the accused is subsequently convicted of assault 

n a,,oth “ d-tnet there is a breach of the bond, and ihe Magistrate oi tho 
lot met district can proceed against him under S. 514. 1 The default in the 

under aking to be ot good behaviour should however be in respect of His 

Majesty or II, s Majesty's subjects. Form No. 11 of Sell. V shows tlmt the 
person ordered to give security should enter into a bond binding himself to be 
of good behaviour to "Her Majesty and to all her subjects during the said 
eim . 1 bus a conviction in the State of Kapurthala under S. 457 of the Penal 
C ode m respect of a subject of that Native state was held not to amount to a 

bleach of the bond - But if the offence is committed in a Native State against 
a British Subject it would amount to a breach of the bond 3 

4 Breach of Bond executed by sureties.-A breach of the surety bond 

foi good behaviour is committed when the person bound commits or attempts to 

commit or abets tl.e commission of any offence punishable with imprisonment 3 

As to the circumstances m which the bond can be forfeited and the surety made 
liable see S. 514, infra. . * 

4-A Amount of surety's bond.-A surety cannot be required to 

execute a bond lor an amount greater than that for which the principal is 
required to execute a bond. 1 

5 Construction of bond.— The terms of a penal bond such as a bond 

to keep the peace or for good behaviour must be construed literally and strictly 1 

Hence where by mistake a bond for good behaviour was taken, instead of one 

for keeping the peace from a person, who was ordered to furnish security to 

keel 1 the peace, it was held the bond was invalid and could not be forfeited as 

the two bonds are different in their nature and scope. 3 A similar rule was 

applied where a bond for keeping the peace was taken instead of one for good 
behaviour. 3 s 

S'ee S 5 1 4 \ r6 b!//-c 6CUrity ^ ^ demanded on forfeiture of bond.— 

7. Court-fee on bond.-See S. 19, Cl. 15 of the Court-Fees Act 1870 

and the undermentioned cases. 1 v 

122.* A Magistrate may 122. (1) A Magistrate 

refuse to accept mav refuse tn 

Power to reject arj y sur e£y offer- Power to reject ' ' 


sureties 


ed under this 


Power to reject sure- 
ties. 


sureties. accept any surety 

offered, or may 

* (CODE OF 1882 — S. 122.) " “ “ 

122. A Magistrate may refuse to accept any surety 

tor good behaviour offered under this chapter on the 

ground that, for reasons to be recorded by the Magistrate 
such surety is an unfit person. X Magistrate, 


Not© 3. 

,iy. (1869) 2 Beng. L. R. App. (Cr.) H 
' ( 12 ). 

<o\ (1918) 1918 Lah. 13 (13): 1918 Pun. lte. 

' 26, linlutdur Singh v. Emperor. 

rn (1910) 11 Cri. L. Jour. 635 (636): 1910 

' ; v Pun. Re. 28, Emperor ▼.* Dexoa 

Singh. 

Note 4. 

/II (1932) 1932 All. 58 (58): 54 All. 335, 
<1) Emperor v. Bahadur Singh. 

Note 4-A. 

( 1 ) (1893-1900) 1893-1900 Low. Bur. Rul. 
Cr . P . C. — 65 


A>// 187> ’ Oueen-Empreeg v . Pyin 
(1) 0918) 1918 ‘ Jj^Aia): 1918 Pun. R«. 

w ^903, SM 

Note 7 

(1) (1877) Rut. Dn. Re. Cr. Cas. 126 (127). 


S 121 
Notes 
3—7. 


S. 122. 
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Power to reject sureties. 


S. 122. Chapter, on the ground that, reject any surety previously : 

for reasons to be recorded by accepted by him or his pre- 
the Magistrate, such surety is decessor under this Chapter on 
an unfit person. the ground that such surety is 

an unfit person for the pur- 
poses of the bond : 

Provided that, before so- 
refusing to accept or rejecting 
any such surety, he shall either 
himself hold an inquiry on 
oath into the fitness of the 
surety, or cause such inquiry to- 
be held and a report to be made 
thereon by a Magistrate sub- 
ordinate to him : 

(2) Stich Magistrate shall 
before holding inquiry, give 
reasonable notice to the surety r 
and to the person by tvhom the 
surety was offered and shall in 
making the inquiry record the 
substance of the evidence ad- 
duced before him. 

(3) If the Magistrate is satis- 
fied, after considering the evi- 
dence so adduced either before 
him or before a Magistrate 
deputed under sub-section (1),. 
and the report of such Magi s- 
trate ( if any ) that the surety 
is an tmfi t person for the pur- 
poses of the bond, he shall 
make an order refusing to 

accept or rejecting, as the case 

(CODE OF 1872 — S. 516.) 

516 A Magistrate may refuse to accept any surety 
offered under this chapter, on the ground that such surety 

is unfit person. 

(CODE OF 1861— Nil.) 


Sureties may be reject- 
ed on the ground of char- 
acter. 
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may be, such surety and recor- 
ding his reasons for so doing : 

Provided that, before mak- 
ing an order rejecting any 
surety who has previously been 
accepted, the Magistrate shall 

issue his summons or warrant , 

» 

as he thinks fit, and cause the 
person for whom the surety is 
bound to appear or to be 
brought before him. 


SYNOPSIS . 


Note 

I LEGISLATIVE CHANGES 
II “MAGISTRATE” 

III DISCRETION OF COURT IN REFUSING OR REJECTING 
SURETIES AS UNFIT 
(]) “Reject sureties previously accepted’ * 

(2) Grounds op rejection of surety 

(3) Enquiry on oath 

(4) “Either himself or by a Magistrate subordinate to 

him” 


(5) Several sureties — enquiry as to fitness 

(6) Procedure in enquiry 

(7) Notice to parties 

(8) Appearance by pleader at the enquiry 

(9) “After considering the evidence so adduced” 

(10) Recording pus reasons .. .. 

(11) Shall make an order refusing to accept, etc. 

(12) Opportunity to furnish fresh security on rejection 

of surety offered 


IV PROVISO TO SUB-S. (3) 

V POWER OF THE DISTRICT MAGISTRATE TO REJECT 
SURETIES ACCEPTED BY SUBORDINATE MAGIS- 
TRATES • • ' 

VI REVISION 

VII appeal 

vttt rONTRACT BY PERSON ORDERED TO GIVE SECURITY 

TO INDEMNIFY THE SURETY— LEGALITY 


No. 

1 

2 

3 

4 


7 

8 

9 

10 

11 

12 

13 

14 

15 

16 


17 

18 

19 

20 


Other Topics. 


deoosit of cash. Sec 
Order requiring « C P°* 

S ’ 513 ‘ %*inn not a disqualification. 
Previous conviction no* 


See Note 5, Pts. 4 & 5. 

Proceedings whether judicial. See Note C. 
Relation of the suspect. See Note 5, Pt. 23. 
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Power to reject sureties. 


S. 122, 

Notes 

1—3. 


Test as to fitness. See Note 5, Pts. 2-22. 
What are not disqualifications. See Note 
5, Pts. 23-29. 


Witness not disqualified. See Note 5, F. N, 


25. 


1 . Legislative Changes . — 

(1 ) Thou* was no section corresponding to this in the Code of 1861. 

(2) Difference between the Codes of 1872 and 1882 — 

The wards 'for reasons to be recorded by the Magistrate' did not 
occur in the Code or 1872. 

(3) Difference between the Codes of 1S82 and 1898 — 

The words “for good behaviour” which occurred after the word 
“surety’' in S. 122 of the Code of 1882 was omitted in S. 122 of 
this Code as it stood before 1923. 

(4) Amendment of 1923 — 

.The present section was substituted for the old section, by S. 20 of the 
Code of Criminal Procedure (amendment) Act XVIII of 1923. 

2. “Magistrate”. — The power to accept or reject sureties is vested 

in the Magistrate. A Sessions Judge exercising jurisdiction under S. 123, 
infra has no power to accept or reject sureties. 1 : 1 

The word ‘Magistrate' means the Magistrate, who passed the order under 
Ss. 112 and 118, supra , and includes his successor in office. 2 See S. 559, sub- 

S. (1). 

3. Discretion of Court in refusing or rejecting sureties as unfit. — 

The word “may” shows that the Magistrate has a discretion in the matter of 
refusing to accept or of rejecting a surety. 1 The discretion, is, however, not 
arbitrary or absolute but a judicial one 2 as is made clear by the section whieh 
requires the Magistrate (o hold an independent inquiry into the matter 3 to 
record ihc substance of the evidence adduced in such inquiry, to consider such 
evidence and then to refuse or reject the surety recording his reasons for doing 
so. In the exercise of such discretion the Magistrate should not demand 
impossible conditions to be satisfied. 4 


(1) (1934) 

(2) (1911) 

(1) (1909) 
(1923) 

(2) (1909) 
(1909) 
(1914) 
(1914) 
(1914) 
(1906) 
(1904) 


Section 122 — Note 2. 

1934 Cal. 482 (487): 61 Cal. 588, 
Prahati Charan Baisya v. Emperor. 
12 Cri. L. Jour. 410 (410, 411): 
5 Sind L. R. 87, Jmperator v. Al- 
Inkdino. 

Note 3. 

10 Cri. L. Jour. 225 (226): 2 
Sind L. R. 11, Jmperator v. Mahro. 
1923 Oudh 165 (166), Emperor x. 
Ramcsh tear Tewari. 

10 Cri. L. Jour. 225 (226): 2 
Sind L. R. 11, Jmperator x. Mahro. 
9 Cri. L. Jour. 247 (248): 1 Siml 
L. R. 3, Emperor v. Miro. 

1914 AH. 489 (489), Bhauani Singh 
v. Emperor. 

1914 Cal. 626 (627): 41 Cal. 764, 
Asiraddi Mandal x. Emperor. 

1914 Lab. 492 (493): 6 P. R. 

1914, Mahal a x. Emperor. 

4 Cri. L. Jour. 169 (170), In re 
Abdul Khan. 

1 Cri. L . Jour. 459 (461): 7 


Oudh Cas. 113, Emperor v. Par - 

mestvur. 

[See also (1910) 11 Cri. L. Jour. 23 (25): 
37 Cal. 91, Kalu Mina v. Emperor .] 

(3) (1914) 1914 All. 489 (489), Bhawani Singh 

v. Emperor. 

(1935) 1935 All. 517 (518), Sukhai x. Em- 
peror. 

(4) (1908) 8 Cri. L. Jour. 166 (167): 1 Sind 

L. R. 46, Jmperator v. Mahommad 
Pahor. 

(1914) 1914 Bom. 5 (6), Jivanatha v. Em- 


peror. 

(1914) 1914 Sind 13 (14): 8 Sind L. R. 

173. Mahomed Ibrahim v. Crown. 
(1920) 1920 Bom. 292 (293): 44 Bom. 

385. In re Jesa Bhatha (Object of 
asking security is prevention of 
crime and not imprisonment) . 
(1925) 1925 Sind 57 (58): 18 Sind L. R. 

298, King-Emperor v. Manit Ismail 
(If a person generally satisfied the. 
qualification passed in the order 
under Ss. 112 and 118 he should 
be accepted). . I 
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4. “Reject sureties previously accepted”. — Prior to the framing of 
the new section in 1923, it was held that a Magistrate could not reject a surolv 
who had been accepted. 1 The present new section expressly permits such 
rejection. 

5. Grounds of rejection of surety. — It has been seen in Note 5 to 
S. 112, ante that an order under Ss. 112 or 118 cannot set. forth any further 
condition than what may be comprised in the words “character and class” of 
the sureties required. But where a surety is offered in pursuance of the order 
made under Ss. 112 or 118 the Court can reject him on the ground that he is 
unfit for the purposes of the bond. 1 A surety offered may be unfit for any 
of the following reasons — 

(1) that he is not of the character or class specified in the order. 

Thus a surety who is himself a suspect or a man of bad 
character,- or is an inhabitant of a village notorious for Its bad 
characters, 3 may be rejected on the ground of unfitness. But 
the mere fact that the surety was once challancd for theft 4 or 
even the fact that he was once convicted for an offence under 
the Penal Code 5 cannot be regarded as rendering him unfit for 
ever to be surety. 

(2) that he is not solvent enough to be able to pay the penalty in case 

there is a breach of the bond. 0 The solvency must be considered 
with reference to his properties both moveable and immovable** 
The mere fact that he has not got sufficient moveable property, 
(though he has got sufficient immovable property) and that in 
case there is a breach of the bond, the amount can, under 
S. 514. infra be recovered only from his moveable properties, 
is not a valid ground for rejecting a surety. 7 

(3) that he is not in a position to influence and control the actions of 

the persons for whom he is standing as surety. There is how- 
ever a difference of opinion on the point, one set of decisions 
holding that it is a valid ground for rejecting a surety as unfit 8 


(1) (1897) 
(1905) 


Note 4. 

1 Cal- W. N. 394 (395), Empress 
Ham Ltd Acharjia 


2 Crir L. Jour. 278 (278, 279): 16 
p Ji 1905, Emperor v. Pirya Lnl. 


(1) (1908) 
(1874) 

(2) (1910) 


(1906) 
(3) (1910) 


(4) (1920) 

(5) (1921) 


(1904) 


Note 6. 

« Cri. L. Jour. 166 (168): 1 Sind 
T R 46, Imperator v. Manu. 

22 SuUi. W. K. 37 (39), Narain 
Qroboddhee, Petitioner. 

11 Cri L. Jour. 392 (392): 37 

Cal 446, Jnfar Ali Uowladar v. 
Emperor (One Kan* of thieves 
cannot ho accepted as sureties for 

* n Cri er) L. Jour. 468 (468), Surest i 
Chandra Basu v. Emperor. 

11 Cri L. Jour. 198 (199): 3 

Sind L. R- I 68 * Emperor v. Din 

1920° 170 (170). Munshi Singh 

Ti.f-cSr.i6 (356), Bud hu Ahlr v. 
Frnncror (Conviction for assault does 
not necessarily make a person unfit 
ever to bo a surety). 
i°Cri' C L. Jour. 359 (360).: 26 All. 
189. Emperor y.Raghunath Singa. 


(1904) 1 Cri. L. Jour. 190 (191): 26 All. 
371, Emperor v. Ghulam Mustafa . 

(6) (1910) 11 Cri. L. Jqur. 392 (392): 37 

Cal. 446,- J afar^^^li JJowldiar v. 
Emperor . 

(6-a) (1916) 1916 Cal. 348 (348), Puma Ohan- 

dra v. Emperor. 

(7) (1916) 17 Cri. L. Jour. 97 (97): 1916 

Cal. 908, Nasuruddi Karikar v. Em- 


v . 


per or. 

(1918) 1918 All. 182 (182), Nanh* 
Emperor . 

(1906) 3 Cri. L. Jour. 468 (468), Suresh 
Chandra Basu v. Emperor. 

(8) (1908) 8 Cri. L. Jour. 166 (168): 1 Sind 

1j. R. 46, Imperator v. Manu. 

(1906) 3 All. L. J. (N.) 129 (129), Mur 
neshwar v. King-Emperor . 

(1914) 1914 Cal. 626 (627): 41 Cal. 764, 
Asiraddi Mandat v. Emperor (Fol- 
lowing 22 Suth. W. R. 37 Cr. and 
4 Ind. Cas. 560 and 6 Ind. Cas. 
668; dissenting from 7 Cri. L. Jour. 
439; and 6 Cal. W. N. 593). 

(1917) 18 Cri. L. Jour. 453 (454): 1917 
Cal 209: 44 Cal. 737. Abdul Karim 
v. K\ng-Emperor. 

[See also (1914) 1914 All. 487 (488), Bai- 
ragi v. Emperor. J 


S. 122. 
Notes 
4—5. 
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iuid another set of eases holding that it is not. 9 The object 
of requiring security in these cases is not to till the jails with 
bad characters 10 or to obtain money for the Crown by the for- 
teiture oi. recognisance, 11 but to bring reasonable pressure on 
tiie suspects to respect the law 12 and to ensure that they shall 
he of good-behaviour. 13 A surety executing a bond in terms 
of Form 11, Sch. V, in fact undertakes thereby to guarantee 
the good conduct of his principal, and his fitness to stand as 
surety must accordingly be judged from this stand point also 14 
and not merely from the standpoint of his pecuniary fitness 
alone. 15 But the control which a surety is expected to exer- 
cise over his principal is moral control and is not a physical 
control. 10 

The faet that the surety offered is living in a distant place may be taken 
into consideration in coming to a conclusion as to whether he will be able to 
have any control or influence over the accused. If he is living at such a dis- 
tance that he will not be able to do so, he may be rejected as unfit. 17 But the 
more fact that he is living at a distance is not by itself sufficient to conclude that 
he will not be able to have any control or influence over the accused and cannot 
leiulei tiie surety offered unfit. 18 The Court has to look into all the circumstances 
of each case on its own merits and come to a judicial conclusion as to whether 
the distance under the circumstances of the case, is such that the surety cannot 
have any influence or control over the accused. 19 Thus where the sureties, 
though living at a distance, were prepared to take the suspects as their tenants 


(0) (190*) 7 Cri. L. Jour. 439 (440): 35 

Cal. 400, Admit Sheikh v. Emperor 
f Dissented from in 1914 Cal. 626 
(627)] • 

(1910) 11 Cri. L. .Tour. 392 (392): 37 
Cal. 446, Jafal Ali v. Emperor (Dis- 
sented from in 1914 Cal. 626). 
(1909) 9 Cri. L. .Tour. 256 (256): 1 Sind 
L . R . 14, Cro iv n v . A h in ed . 

(1900) 4 Cal. W. X. 797 (798), Ahinash 
Main knr v. Empress (Dissented from 
in 8 Cri . L. .Tour. 388). 

(1917) 18 Cri. L. Jour. 408 (409): 1917 
Cal. 378: 43 Cal. 1024, Ifayon Khan 
v. Emperor. 

(1913) 17 Cal. V. N. 120 (120), Emperor 
v. Muhammad Sheikh (Residence 
within the limits of another Police 
Station — No disqualification) . 

(10) (1914) 1914 Lah. 492 (493) : 6 P. R. 1914, 

Mahal a v. Emperor. 

(11) (1895) 1895 All. W. N. 143 (143, 144), 

Queen-Empress v. Chanda. 

M2) (1914) 1914 Lah. 492 (493): 1914 Pun. 

Re. No. 6, M ah ala v. Emperor. 

(13) (1898) 20 All. 206 (207), Queen-Empress 

v. Rahim Baksh. 

(14) ( J 908) 8 Cri. L. Jour. 166 (168): 1 Sind 

L. R. 46, Imperator v. Manu. 
(1925) 1925 Rang. 353 (353), Maung Tun 
v. Emperor. 

<15) (1910) 11 Cri. L. Jour. 392 (392): 37 

Cal. 446, Jafar Ali TTowldar v. 
Emperor . 

(1908) 8 Cri. L. Jour. 388 (389. 390), In 
the matter of Jalil v. Emperor. 

[But see (1908) 12 Cal. W. N. (N. ) 

xeix (c), Poshi v. Emperor. ] 

(16) (1914) 1914 Sind 13 (14): 8 Sind L. R. 

173, Mahomed v. Croien. 

(17) (1898) 20 All. 206 (207), Queen-Empress 

v. Rahim. 


(1924) 1924 Oudh 80 (80): 20 OudJi Cas. 

284. Emperor v. Mohammed Tinksh. 
(1895) 1895 All. W. N. 143 (143, 144), 
E m p ress v . Ch a nda . 

(1898) 1*98 All. W. N. 199 (199), Em- 
press v. Bahu. 

(18) (1913) It Cri. L. Jour. 214 (214), Mashuk 

Ali v. Emperor. 

(1924) 1924 Oudh 80 (80): 20 Oudh Cas. 

284, Emperor v. Mohd. Baksh. 
(1912) 13 Cri. L. Jour. 831 (831), Uasin- 
uddin v. Emperor. 

(1917) 18 Cri. L. Jour. 1039 (1039): 1917 
All. 215, Manna v. Emperor. 

(1910) 11 Cri. L. Jour. 536 (537), Bhag- 
uan Sahai v. Emperor. 

(1918) 1918 All. 108 (108), Gobardhan v. 

Emperor (Non-residence in the same 
Police District) . 

(1921) 61 Ind. Cas. 523 (524), Rahamat 
Vllah v. Emperor . 

(1921) 1921 Oudh 229 (229): 24 Oudh Cas. 

292, Sheoamber Khan v. Katipal 
Svtxijh r 

(1898) 1898 All. W. N. 199 (199), Em- 
peror v. Babu- (Sureties living 13 
or 14 miles away unfit for want of 
control) . 

(1906) 3 Cri. L. Jour. 468 (468), Suresh 
Chandra Basil v. Emperor. 

[See also (1916) 17 Cri. L. Jour. 95 (95): 

1916 Cal. 360, Ramesh Chandra Dutta 
v. Emperor (When three sureties are 
required for a case under S. 109, 
Criminal Procedure Code, it is not 
necessary that each one of them 
should live in the immediate neigh- 
bourhood of the accused) . ] 

(19) See (1920) 1920 Bom. 292 (293): 44 Bom. 

385, In re Jcsa Bhatha. 

(1910) 14 Cal. W. N. clix (clix), Anwar 
v. King-Emperor. 
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•iind would therefore have an opportunity of preventing them from getting into 
mischief, it was held that t lie sureties should be accepted. 20 

Similarly where the surety undertook to live with the accused in their 
village and to keep them within his observation it was held that he might be 
accepted. 21 

Where the sureties offered are solvent and respectable and no other ground 
of unfitness is shown, they should be accepted. 22 The following grounds are 
not valid grounds for rejecting a surety as unfit: — 

( 1 ) that he is a relation of the suspect 23 or belongs to his caste j 24 

(2) that he is a friend of the suspect and rendered him help in his 

defence in the proceedings against him; 25 

(3) that he belongs to a particular political party; 20 

(4) that he was already a surety for another person ; 27 

(5) that he looks young 28 or is an old man. 29 

6. Enquiry on oath. — Under the section as It stood before the amend- 
ment of 1923, the Magistrate was bound, before rejecting a surety as unfit, to 
record his reasons for doing so. There was no express provision that the Magis- 
trate was bound to hold an enquiry into the fitness of the surety, but it was held 
by the Courts that he should hold such an enquiry and should base his decision 
oil evidence. 1 It was also held that such enquiry was a judicial one 2 and that 




(20) 


(21) 


( 22 ) 


<23 ) 


<24) 


<25) 


(1920) 1920 Bom. 20‘2 (293): 44 Bom. 

385 In re Jena Bhalha . 

(3928) 1928 Pat. 374 (375). Jugal Singh 
' v. Emperor. 

(1923) 1923 Oudh 165 (166), King-Emperor 
Rameshar Tcwari . 

[Seo also (1928) 1928 Pat. 374 (375), 

1 Jugal Singh v. Emperor. 

(1928) 29 Cri. B. Jour. 842 (843), Satin- 
dra Nath Sen v. Emperor. 

/ 1Q10) H Cri. L. Jour. 392 (392): 37 
( 0) Cal. 446, Jafar Ali Howldar v. 

(1906) f’c’r'T’L. -Tour. 468 (468), Surah 
1 Chandra Basu v. Emperor. 

(1903) 25 All. 131 (132), Emperor v. 

(1914) 1914 Ball. 492 (493). 3 lahala v. 

' ; Crown (Relationship is in fact a 

( 1909) (248), 1 Sind 

3 Emperor v. itiro. 

(1906) 4 Cri.’ L. Jour. 169 (169), A bduX 

/ -.0111)1 4 AH’ B- Jour. OM 25 (25). 
/lOiS^lBCi W. N. rcliv (cclv), Bishen- 
' Anual v. Emperor. 

( 1920 ) SBo All. 309 (309). Muhammed 

» Emperor. 

„ * J (1916) 17 Cri. B. Jour. 97 (97): 
[But se0 * A c :.| 908, Naauruddikankar v. 

Emveror (In a bad livelihood case, 
1 h? question of relationship of the 
surety has some relevancy in consider- 

. 1914 ^ Sind ^ 1 3 (14): 8 Sin-3 L. R. 
(1914) 19^ Mahomad Ibrahim Muhammad 

f. a|/ Cri V L.*JdSt?23 (25): 37 Cal. 
(1910) 11 Mirza v Emperor. 

(1918) 1918 All. 108 (108). Gobardhan v. 

,, ^TlmT'Cas. 134 (134): 1920 All. 
(1921) ?09 1 Kd. TTatI v. Emperor (Friend 

actinir as a witness for suspect). 
,,914) 19U AH* 487 (443), naira't v. 

1 Emperor. 


(1918) 1918 All. 108 (103), Gobardhun v. 
Emperor. 

(1910) 11 Cri. L. Jour. 536 (536), Shag- 
wan Sahai v. Emveror. 

(26) (1925) 1925 Ranp. 353 (353), Maung Tun 

V v. King-Emperor. 

(27) (1924) 1924 Oudh 132 (133), Ghisa v. 

Emperor. 

(28) (1921) 1921 Oudh 229 (229): 24 Oudh 

Cas. 292, King-Emperor v. Paneha. 

(29) (1908) 8 Cri. L. Jour. 166 (169): 1 Sind 

L. R. 38, 1 (operator v. Zfanu. 

Not© 6. 

(1) (1904) 1 Cri. L. Jour. 459 (461): 7 Oudh 

Cas. 113, Emperor v. Parmesbur. 
(1898) 1898 All. W. N. 154 (154), Em- 
prove v. Prithi Pat Singh. 

(1914) 1914 All. 487 (488), Bairagi v. 

Empe ror. 

(1914) 1914 All. 489 (489), B hug van 

Singh v. Emperor. 

(1915) 1915 All. 177 (177), Zorawar v. 

Emperor . 

(1920) 1920 All. 170 (170), Munthi Singh 
v. Emperor. 

(1904) 1 Cri. L. Jour. 912 (912): 27 All. 

293, Emperor v. Balwant. 

(1903) 25 All. 272 (273), Emperor v. 
Tota . 

(1922) 1922 All. 541 (541), Gopi Khatlck 
v. Emperor. 

(1920) 1920 Bom. 292 (293): 44 Bom. 

385, In re Jesa B hatha. 

(1915) 16 Cri. B. Jour. 327 (327): 42 
Cal. 706: 1915 Cal. 744, Hiram 
alias Akbar Ali Mahomed v. Emptior. 
(1910) 11 Cri. L. Jour. 23: 37 Cal. 93, 
Kalu Mirza v. Emperor (Report by 
subordinate Magistrate). 

!J 901 ; 05) 0 . Cal - w - »■ «hi (»iii). 

(1906) 3 Cri. L. Jour. 468 (4«S), Sureeh 
Chandra Bam v. Emperor. 

(1917) 18 Cri. L. Jour. 408 (408): 1917 
Cal. 378: 43 Cal. 1024, Ragan Khan 
v. Emperor. 


S. 122, 
Notes 
5—6. 



520 


Power to reject sureties. 


S. 122, 
Notes 
6-9. 


11,0 Jlasisf rate was empowered to record evidence on oath in such enquiry 3 
Tim amendment of 1923 has given legislative effect to the said decision! 

7 - “ El ther himself or by a Magistrate subordinate to him” —Prior 
to f he amendment of 1923 it was informally held that a Magistrate who is 
deeding into the fitness or otherwise of a surety should himself hold the enquiry 

exercise the f"' t0 the M ^ istrate call upon other persons to 

e-xnuse the functions which are entrusted to ihe Magistrate only, and that he 

had no power to delegate his functions to a Tahsildar or to the Police 1 The 

amendment ot i9 2 3 makes provision for delegating the power to enquire but 

onh, lo „ Magistrate subordinate to the Magistrate that passed the order In 

rV, ! m ? ndmcn1 0f 1923 2 i( was held that a Magistrate had no 
at thonty to delegate h,s power to a Magistrate in another district to make an 

quiry into the sufficiency of the surety. This decision holds good even under 

mL stL* T S1 *, CC th ? Magistrate in a District different from that of a 
Magistrate making the order is not subordinate to the latter. 

nf ! ® everal suret i >3s Enquiry as to fitness. — Where there are number 
1- dlffcl ' c ' n1 reused persons the fitness of each surety should he 

Pfl ately determined. A general order without investigation of the circum- 
stances of each ot the sureties is not contemplated by law. 1 

m, i ! ooo 0C r1 Ure ^ enquiry — The section as it stood before the amend- 
ment of 19-3. did not provide any particular procedure to be adopted before 


vuuu 


( 2 ) 


(3) 


~ 

C,,s - 303 - Emperor v. Lnchman. 

(1914) 1914 Sind 13 (14): 8 Sind L. 

173, Mahomad v. Crown. 

(1914) 1914 Sind 108 (108): 7 Sind L. I 
94. Pirn Abdulla v. Emperor. 

(1909) 10 Cri. L. .Tour. 225 (226): 2 Sii 

rr. , n - 7 mperator v. Mahro. 

[Sco however (1910) 11 Cri. L. Jour. 1! 

(198): 3 Sind L. R. 168, D 
Mahomed v. Emperor (Magistra 
held justified in using and applvii 
his knowledge of his division wh< 
acting under S. 122. and if he knot 
that the inhabitants generally of 
village bear a bad character, 'lie \v 
justified in rejecting as a suret 
provided that he records his reaso 
for so doing) . J 

(1910) 11 Cri. L. .Tour. 497 (497-498) 
Sind L R. 18, Emperor v. ] 
Usman . 

(1911) 12 Cri. L. .Tour. 410 (410): 5 S 
k - **. 07 > 1'nperator v. Allah Dii 

(1904) 1 Cri. L. Jour. 190 (192): 26 A 
371. Emperor v. Ghulam Must a . 


(1) (1898) 
(1904) 
(1914) 

(1915) 

(1922) 

(1920) 

(1910) 

(1917) 


Note 7. 

1898 All. IV. N. 154 (154), Em- 
peror v. Prithi Pal. 

I Cri. L. Jour. 912 (912): 27 

All. 293, Emperor v. Balwant. 

16 Cri. L. .Tour. 54 (55): 1914 
All. 489, Bhawani Singh v. Em- 
peror. 

1915 All. 177 (177), Zorawar v. 

Emperor. 

1922 All. 541 (541), Gopi Khatik 

v. Emperor. 

1920 Rom. 292 (293): 44 Bom. 

385, In re Jesa Bhatha. 

II Cri. L. Jour. 23 (26): 37 Cal. 
91, Kalu Mirza v. Emperor. 

18 Cri. L. Jour. 408 (408): 1917 
Cal. 378: 43 Cal. 1024, Ragan Khan 


(1915) 

(1907) 

( 1914) 

(1924) 

(1908) 

(1908) 

(1930) 

(1909) 
( 1909) 
(1914) 
(1921) 
(1912) 

(1904) 

(1907) 

(1907) 

(1906) 
(2) (1917) 

(1) (1917) 


v. Emperor. 

16 Cri. L. Jour. 327 (327): 1915 
Cal. 744: 42 Cal. 706, Hiran alias 
Alchar Ali Mahomed v. Emperor. 

5 Cri. L. Jour. 181 (181, 182), 
.1/ i t h.o o v. Crown. 

1914 Lah. 492 (493): 6 P. R. 

1914, Mahala v. Emperor. 

1924 Lah. 672 (673), Kanwal Nabh 
v. Emperor. 

11 Oudh Cas. 113. 

8 Cri. L. Jour. 344 (346): 11 

Oudh Cas. 267, Ramnand Singh v. 
Emperor . 

1930 Pat. 217 (218): 9 Pat. 741, 
Emperor v. Beraik Karendranalh 
S ingh . 

10 Cri. L. Jour. 225 (227): 2 Sind 
L. R. 11, I mperator v. Mahro. 

10 Cri. L. Jour. 230 (231): 2 Sind 
L. R. 15, Emperor v. Kama!. 

1914 Sind 13 (14): 8 Sind L. R. 
173. Mahomed v. Crown. 

1921 Oudh 193 (193): 24 Oudh 

Cas. 303, Emperor v. Lachman. 

13 Cri. L. Jour. 760 (762): 15 
Oudh Cas. 263, Jai Govind v. Em- 
peror. 

1 Cri. L. Jour. 459 (461): 7 Oudh 
Cas. 113, Emperor v. Parmesher. 

5 Cri. L. Jour. 179 (180), Jaioa- 
hira v. Emperor . 

5 Cri. L. Jour. 148 (151): 18 

P. R. 1906 (Cr.), Emperor v. 
Kaim Khan. 

4 Cri. L. Jour. 169 (169), Abdul 
Khan. Petitioner. 

18 Cri. L. Jour. 130 (130): 1917 
Lah. 305, Khuda Bux v. Crown. 
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reject ing a surety beyond stating that the reasons for the rejection should be 
recorded in writing. It was held in the undermentioned case 1 that the Magis- 
trate need not formally record any evidence. The present section as amended 
sets out clearly the procedure to be adopted in an enquiry into the fitness of a 
surety. 

10. Notice to parties. — Since the enquiry into the fitness of a surety 
is a judicial proceeding it is necessary that the surety and the person bound 
over should be given reasonable notice, thereof in order to give them a reasonable 
opportunity of controverting the reasons alleged for rejecting the surety. 1 

11. Appearance by pleader at the enquiry .—ruder R. 340 of the 
Code ns it stood before 1923, a person accused before any Criminal Court might, 
as of right be defended by a pleader. It was held that that section did not 
apply to security proceedings as the person proceeded against was not an accused 
person and that, consequently he could not as of right be defended by a pleader 
though he may in the discretion of the Court, be allowed to he so defended. 1 
Under that section as now amended, every person against whom ang proceedings 
are instituted under the Code in any Criminal Court may, of right be defended 
by a p leader. 

12. “After considering the evidence so adduced’'.— As seen in Note 6 
ante the enquiry which a Magistrate holds into the fitness of a surety is a 
judicial one and the Magistrate should base his conclusions on legal evidence 
adduced before him. 1 A report by the Police as to the sufficiency or otherwise 
of a surety is not legal evidence on which the Court could come to a conclusion, as 
to the fitness of a surety. 2 It can only be treated as an objection by a party 
to the proceedings which should be supported by evidence. So if the Magistrate 
wants to consider the information contained in the report, lie should examine 
the Officer that made the report as a witness before him allowing the sureties 
and the person offering the security to cross examine him as to the contents of 
the report. 3 Since the sureties are not themselves accused under S. 110, supra , 
evidence of general repute should not be allowed as against the sureties in an 
enquiry as to their fit ness. ■* 

The onus of showing that a surety is a fit person to be accepted is on the 
called upon to give security 5 and ordinarily it is discharged by the 


person 
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evidence of the surety himself; but if the Magistrate is not satisfied with the 

evidence of the surety, he must not reject the surety but call for further 

evK.ence because the reasons given by him for rejecting must be a positive 

reason tor believing the surety to be unfit. 6 Since the proceedings are judicial 

proceedings the Magistrate cannot decide without taking evidence, on the 

ground that no evidence but that of a particular class of witnesses will satisfy 

him.' For the same reason a Magistrate cannot impose his personal knowledge 

into die proceeding and reject the sureties merely on his personal knowledge. 8 

Similarly, Criminal Courts should not act merely on the certificate of a pleader 
as to the fitness of a sure tv. 9 

13. Recording' his reasons. — The Magistrate refusing to accept or 
i ejecting a surety, under this section should record his reasons in writing. 1 
The intention of the legislature in insisting that a Magistrate should record his 
reasons in refusing to accept a surety is that the Magistrate should exercise his 
independent judgment in the matter. 2 

14. Snail make an order refusing to accept, etc. — An order rejecting 

or letusing to accept a surety should be passed within a reasonable time so 

as to give I he persons proceeded against an opportunity to furnish fresh 
sureties. 1 

15. Opportunity to furnish fresh security on rejection of surety 

offered. — Where upon enquiry, a Magistrate refuses to accept or reject already 
accepted sureties he should afford to the person called on to furnish security a 
reasonable opportunity to furnish other suitable sureties. 1 

16. Proviso to sub-S. 3. — Referring to the amendment of the section 

Ihe Select Committee say ‘‘We have adopted the suggestion that the provisions 
ot the new S. 122 should be elaborated so as to enable a Magistrate to reject a 
surety previously accepted by him or by his predecessor. This involves a few 
consequential amendments in the section which we have made. . . . 99 This 

proviso is one of such consequential amendments referred to in the Report of 
the Select Committee. This proviso read with S. 126-A would show that the 
object ot securing the attendance of the person for whom the surety was given 
under this proviso is to order him, to furnish fresh security under S. 126-A for 
the unexpired period of the prior bond. 

17. Power of the District Magistrate to reject sureties accepted by 
suborainate Magistrates. — When a subordinate Magistrate passes an order 
calling for security and accepts the sureties offered the District Magistrate 
cannot reject them and cancel their bonds. If he wants to pass orders himself, 
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ho should regularly transfer the ease to his own Court and then proceed under 
this section. 1 

18. Revision. — The discretion given to a Magistrate under this section 
to refuse a surety is a wide one, and the High Court will not interfere lightly 
with any reasonable exercise of the same. 1 But where the Magistrate has based 
his discretion not on any independent enquiry by him or on any legal evidence 
but on some Police Report, the High Court will set aside the order on the ground 
the Court failed to exercise the discretion judicially. 2 Similarly where the 
Magistrate has refused to accept sureties on invalid and unreasonable grounds, 3 
or where he has not given any reason at all 4 the orders will be set aside in 
revision. 

19. Appeal. — A right of appeal against an order refusing to accept or 
rejecting a surety under this section is provided for in S. 406-A. infra, in favour 
of a person who is aggrieved by such order. There is, however, no right of appeal 
against an order accepting a surety. 

20. Contract by person ordered to find security to indemnify the 
surety— Legality . — Sec the undermentioned cases. 1 

12 3*. (1) If any person ordered to give security under 

section 106 or section 118 does not give 
such security on or before the date on 
which the period for which such security 

• . c* 

'-(CODE OF 1882— S. 123.) 

123. If any person ordered to give security under S. 106 or S. 118 does not give 

such security on or before the date on which the period for 
Imprisonment in default which such security is to be given commences, lie shall, 


Imprisonment in default 
of security. 


of security. 


except in the ease next hereinafter mentioned, be eommit- 
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Imprisonment in default of security. 


is to be given commences, he shall, except in the case next here- 
inafter mentioned, be committed to prison, or, if he is already 
in prison, be detained in prison until such period expires or 
until within such period he gives the security to the Court or 
Magistrate who made the order requiring it. 

(2) When such person has been ordered by a Magistrate 

Proceedings when to he to &* ve security for a period exceeding one 

court b of 0 ses^on h Court or year, such Magistrate shall, if such person 

does not give such security as aforesaid, 
issue a warrant directing him to be detained in prison pending 
the oiders of the Sessions Judge or, if such Magistrate is a 
Presidency Magistrate, pending the orders of the High Court: 

and the proceedings shall be laid, as soon as conveniently may 
be, before such Court. 

• . - — . — — — — , — __ % 

ed to prison, or. if he is already in prison, be detained in prison, until such period expires 

or until within such period he gives the security to the Court or Magistrate which or who 

made the order requiring it, or to the officer in charge of the jail in which the person so 
ordered is detained. 

When such person lias been ordered by a Magistrate to give security for a period 

exceeding one year, such Magistrate shall, if such person 
does nor give such security as aforesaid, issue a warrant 
directing him to be detained in prison ponding the orders of 
the Court oi Session, or, if such Magistrate be a Presidency 
Magistrate, pending the orders of the High Court; and the 
proceedings shall be laid, as soon as conveniently may be, before such Court. 

Such Court, after examining such proceedings and requiring any further informa- 
tion or evidence which it thinks necessary, may pass such order on the case as it thinks 
fit: Provided that the period (if any) for which any person is imprisoned for failure 
to give security shall not exceed three years. 

Imprisonment for failure to give security for keep- 
Kind of imprisonment. ing the peace shall be simple. 

Imprisonment for failure to give security for good behaviour may be rigorous or 
simple as the Court or Magistrate in each case directs. 

(CODE OF 1872— S. 489, Para. 3, Ss. 490, 497, 498, 499, Para. 3, and Ss. 507, 508 and 510.) 


Proceedings when to be 
laid before High Court or 
Court of Session. 


CHAPTER XXXVn. 

Of security for Iceping Hie peace. 

Personal recognisance to 

keep the peace in cases 489. * * * * 

of conviction. 

such Court or Magistrate, may, in addition to any other order passed in the case, 
direct that the person so convicted be required to execute a formal engagement, in a sum 
proportionate to his condition in life and the circumstances of the case, for keeping- the 
peace during such period as it may appear proper to in each instance, not exceeding 
one year if the sentence or order be passed by a Magistrate, or three years if the sentence 
or final order be passed by a Court of Session, with a provision that, if the same be not 
given, the person required to enter into the engagement shall be kept in simple imprison- 
ment for any time not exceeding one year if the order be passed by a Magistrate, or 
three years if the order be passed by the High Court or bv a Court of Session, unless 
within such period such person execute such formal engagement as aforesaid. 
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(3) Such Court, after examining such proceedings and 
requiring from the Magistrate any further information or 
evidence which it thinks necessary, may pass such order on the 
case as it thinks fit : 

Provided that the period (if any) for which any person 
is imprisoned for failure to give security shall not exceed three 
years. 

(3 -A) If security has been required in the course of the 
same proceedings from two or more persons in respect of any 
one of whom the proceedings are referred to the Sessions Judge 
or the High Court under sub-section (2), such reference shall 
also include the case of any other of such persons who has been 
ordered to give security , and the provisions of sub-sections (2) 
and (3) shall , in that event , apply to the case of such other per- 
son also , except that the period (if any) for which he may be 
imprisoned shall not exceed the period for which he was ordered 
to give security. 


400. Whenever it appears necessary to require security for keeping the peace, in 

addition to the personal recognizance of the party so con- 
Seeuritv to keep the victcd, the Court or Magistrate empowered to require a 
peace. personal recognizance may require security in addition 

thereto, and may fix the amount of the security-bond to be 
executed by the surety or sureties; with a provision that, if the same be not given, the 
party required to find the security shall lie kept in simple imprisonment for any time 
not exceeding one year if the order be passed by the Magistrate of the District, Magis- 
trate of a Division ol a District, or by a First Class Magistrate or three years if the 
order be passed by the High Court or by Court of Session. 

407. If the Magistrate is satisfied that it is necessary for the preservation of the 

peace to take a bond from such person with or without 
security, he shall make an order accordingly; and if such 
person fails to comply with the order, the Magistrate may 
order him to be kept in simple imprisonment until he 

498. The period for which the Magistrate may bind 
a person to keep the peace, with or without security, shall 
not exceed one year. 

peace. 

When a person is imprisoned under section four hundred and ninety-seven, he 

shall not be detained by authority of the Magistrate be- 
t • it of imprisonment yond the term of one year, and shall be released wlien- 
, n Q .or ever, within that term, he complies with the order. 

under * • * * ^ # 

Tf such person fails to give a bond with security if required, for his keeping the 
for such further period as the Magistrate, under the orders of the Court of Ses- 
pcace ‘ he ma ^ be kept in simple imprisonment for such further period, or until. 

^th’in that period, he gives eneh bond. 


Non-compliance with or- 
der to give bond, 

furnish the same. 

Time for which person 
Tnftv be bound to keep 
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( B-B ) . A Sessions Judge may in his discretion transfer 
any proceedings laid before him under sub-section (2) or 
sub-section (3-A) to an Additional Sessions Judge or Assis- 
tant Sessions Judge, and upon such transfer, such Additional 
Sessions Judge or Assistant Sessions Judge may exercise the 
poivers of a Sessions Judge under this Section in respect of 
such proceedings. 

(4) If tbe security is tendered to tlie officer in charge of 
the jail, he shall forthwith refer the matter to the Court or 
Magistrate who made the order, and shall await the orders of 
such Court or Magistrate. 


Kind of imprisonment. 

be simple. 


(5) Imprisonment for 
give security for keeping the 


failure to 
peace shall 


507. If a person required to furnish security under the provisions of the last 

preceding section does not furnish the same, or offers sure- 
Procecdings to be laid ties whom the Magistrate sees fit to reject, tlie proceedings 

before Court of Session. shall be laid, as soon as conveniently mav be, before the 

Court of Session. 

Such Court, after examining such proceedings and requiring any further informa- 
tion or evidence which it thinks necessary, may pass orders on the case, either confirm- 
ing, modifying or annulling the orders of such Magistrate, as it thinks proper. 

508. If the Court of Session does not think it safe 
Court of Session may to direct tlie immediate discharge of such person, it shall 

require security for period fix a period for his detention, not exceeding three years, 

not exceeding three years. in the event of his not giving the security required from 

him. 

510. In the event of any person required to give security under the provisions 
Imprisonment in default of this chapter failing to furnish the security so required,, 
of security. he shall be committed to prison until he furnish the same. 

Provided that no such person shall be kept in prison for a 
Term of imprisonment. longer period than that for which the security has been 

required from him. 

Imprisonment under this section may be rigorous or simple as the Court or Magis- 
trate in each case directs. 


(CODE OF 1861— Ss. 281, 288, 289, 290, 298, 299, and 301.) 

In cases in which it may appear necessary to require security for keeping the 

peace, in addition to tlie personal recognizance of the party 
to keep the so convicted, it shall also be lawful to the Court or Magis- 
trate or other officer as aforesaid, empowered to require a 
penal recognizance under the last preceding section, to 
require seeuritv in addition thereto and to fix the amount of the security bond to be 
executed by the surety or sureties; with a provision, that, if the same be not given, the 
party required to find the security shall be kept in custody for any time not exceeding 
one year if the order be passed by the Magistrate of the District or other officer exercis- 
ing the powers of a Magistrate, or three years if the order be passed by the Sudder Court 

or by a Court of Session. 


281. 

Security 

peace. 
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(6) Imprisonment for failure to give security for good 
behaviour shall, where the proceedings have been taken under 
Section 108, he simple, and, inhere the proceedings have been 
taken under Section 109 or, Section 110 be rigorous or simple 
as the Court or Magistrate in each case directs. 

SYNOPSIS. 


I. LEGISLATIVE CHANGES 

II. SCOPE OP THE SECTION 

III. “DOES NOT GIVE SUCH SECURITY.” 

IV. ON OR BEFORE THE DATE . . . COMMENCES 

V. “SHALL BE . . . COMMITTED TO PRISON” .. 

VI. “OR IF HE IS ALREADY IN PRISON” 

VII. SUBSEQUENT SENTENCE OF IMPRISONMENT 
MENCEMENT OF 


Note No. 
■1 
2 

3 

4 

5 


6 


COM- 


C’onsequence of not com- 
plying with order of Ma- 
gistrate to enter into a 
bond. 


288. If the Magistrate or other officer as aforesaid shall be satisfied that it is 

necessary for the preservation of the peace to take a bond 
from such person with or without security, he shall make 
an order accordingly; and if the person shall fail to comply 
with the order, it shall be lawful for the Magistrate or 
other officer as aforesaid to commit him to jail. 

289. The period for which the Magistrate or other officer as aforesaid may bind a 

person to keep the peace with or without security, shall not 
Limit for confinement. exceed one year. When a person shall be committed to 

jail under the last preceding section, he shall not be detain- 
ed by authority of the Magistrate or other officer as aforesaid beyond the term of one 
ear and shall be released whenever he shall comply with the order within that term. 

290. Whenever it shall appear to the Magistrate or other officer as aforesaid that 

it is necessary for the preservation of the peace to bind a 

Extension of period of person beyond the term of one year, he may, before the 

nfinement. expiration of the first year, record his opinion to that 

C effect and the grounds thereof, and may refer the case for 

. or( ]er8 of the Court of Session, and such Court, after examining the proceedings of 
* C Magistrate or other officer as aforesaid and making such further enquiry as such 
lC \ may think necessary, may, if it shall see cause, authorize the Magistrate or other 
° ur aforesaid to extend the term for a further period not exceeding one year, and 
° f ttl t t '. Cr ‘ artv shall fail to give a bond, with security if required, for his keeping the 
1 C for such further period as the Magistrate or other officer as aforesaid shall direct 


peute tv* ders of the Court of Session, he may be kept in confinement for such further 

under ... j )C 8 ] ia n give such bond within that period, 

period or uni ^ 

1 098 If the person required to furnish security, as provided in the last preceding 

section, shall not furnish the security so required, the pro- 
to be laid before cccdings shall be laid, as soon as conveniently may be, 

t of Session. before the Court of Session, which, after examining them 

the Cour and requiring any further information or evidence which 

■ dire necessary, shall be competent to pass orders on the case, either confirming, 
it may J u b annll ning the orders of the Magistrate or other officer as aforesaid as it 


modifying, or 

may judge proper. 

Court of Session may re- 
quire security not exceed- 
jug three years. 


299. If the Court of Session shall not think it safe- 
to direct the immediate discharge of such person, it shall 
fix a limited period for his detention, not exceeding three- 
years, in the event of his not giving the security required 
from him. 
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VIII. 

IX. 

X 


XI. 

XII. 

XIII. 

XIV. 
XV. 


ORDERS OF 


• • 


• • 


TERM OF IMPRISONMENT 
SUB-S. (2) — DETENTION PENDING 
SESSIONS COURT, ETC. 

NATURE OF PROCEEDINGS ON REFERENCE 

( 1 ) Notice to person proceeded against 

(2) Appearance of pleader in proceedings on reference. 

(3) inscription of Court on reference 

(4) Power to order retrial and remand 

(5) Order, contents of 

(6) Jurisdiction of Magistrate after reference to 

ACCEPT SECURITY . . 

(7) Right of appeal from order for security how 

AFFECTED RY REFERENCE 

(*) Order for imprisonment on reference — commence- 
ment OF 

“SHALL NOT EXCEED THREE YEARS” .. 

(1) Appeal and revision 
SUB-S. 3-B— TRANSFER OF PROCEEDINGS 
KIND OF IMPRISONMENT 

TENDER OF SECURITY TO JAIL OFFICER— SUB-S. 4 
DETENTION IN BORSTAL SCHOOL 


8 

to 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Other Topics. 


After examining such proceedings. See 
Note 13, Pt. 11. 

Amalgamation of Ss. 100 & 110. See Note 
0, Pt. 5. 

Appeal 1o District Magistrate. See Note 
17. 

Bail. See Note 16, Pt. 2. 

Conviction during imprisonment. See Note 
6, Pts. 1, 2. 

Exceeding one year — Procedure. See Note 
0, Pt. 1. 

Form of warrant of commitment. See 
Sell. V. No. 13, 14. 

Imprisonment in anticipation of default. 
See Note 3, Pt. 1. 

Imprisonment till giving security bad. See 
Note 8, Pt. 5- A. 

Judge on reference should pass his own 
orders on merits. See Note 13, Pts. 

‘>-7 

Judgment to show that ease of each accus- 
ed has been considered separately. 
See Note 15, Pt. 2. 

Magistrate cannot himself pass order of 


imprisonment. Note 9, Pt. 2. 

May pass such orders as it thinks fit. See 
‘ Note 13, Pts. 3-8. 

On or before in the case of convicted per- 
son. See S. 120. 

Punishment for escape from lawful cus- 
tody. See Note 2, Pt. 3. 

Reference by the Magistrate to the High 
Court. See Note 20, Pt. 3. 

Reference necessary only when security for 
over an year is demanded. See Note 
9, Pt. 1. 

Requiring from the Magistrate. See Note 
14, Pt. 4. 

Sessions Judge — not a Court of appeal. See 
Note 10, Pts. 1 & 4. 

Term of imprisonment to agree with the 
period of security. See Note 8, Pt. 1. 

Until such period expires. See Note 6, 
Pt. 4. 

Whether the Judge himself to consider the 
fitness of the sureties. See Note 16, 
Pts. 4, 5. 


In default of security, 
party to be committed to 
prison. 

Proviso. 


301. In the event of any person required to give 
security under the provisions of the foregoing sections, 
failing to furnish the security so required, he shall be com- 
mitted to prison until he furnishes the same: 

Provided that no party shall be kept in prison for 
a longer period than that for which the security has been 
required from him. 
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1 . Legislative Changes . — 

Difference between the Cades of 1861 and 1872— 

In cases falling under what corresponds lo S. 106 of the present Code, 
where only a personal recognisance was taken from the accused without sureties 
no imprisonment was provided for, in default of giving such recognisance. 1 
This omission was supplied in S. 489 of the Code of 1872. 

Difference bit ween the Codes of 1872 and 1882 — 

Under the Codes of 1861 and 1872 where a default was made in 
furnishing security lor good behaviour , no imprisonment could he awarded on 
the defaulter except on a reference to the Sessions Court, whether the period of 
security did or did not exceed one gear. Under the Code of 1882 a reference 
to the Sessions Court was necessary only when the period of security whether 
for keeping the peace or for good behaviour, exceeded one year. 

Difference between the Codes of 1882 and 1898 — 

(1) The required security could under the Code of 18S2 he given to 
the Court or the Magistrate who made the order or°to the 
officer in charge of the jail in which the person ordered to 
furnish security is detained. Under the present sub-S. (4) of the 
section if the security is tendered to the officer in charge of the 

.jail he can only refer the matter to the Court or Magistrate who 
made the order. 

Amendment of 1923 — 

(1) Sub-S. 3-a and 3-b were newly added. 

(2) Imprisonment in default of security for good behaviour in pro- 

ceedings under Ss. 108 or 109 had to he simple. 

Amendment by Act 10 of 1926 — 

Power to award rigorous imprisonment in default of security in proceed- 
ings under S. 309, also was provided for. ‘ 

2. Scope of section.— The purpose of the security sections is not that 
the persons proceeded against should be sent to or kept in jail. 1 *" Nor is it the 
intention of the Legislature in prescribing imprisonment in default of security 
that a person called upon to lumish security should be punished for not being 
able to do so. The object is that the safeguard which the security was intended 
to provide for should be provided for by his detention in custody, 1 any attempt 
therefore to use the section foi punishment of past offences is wrong and is not 
sanctioned by law.* A person imprisoned under this section is not imprisoned 
for any offence and escape from custody while under such imprisonment will 
therefore fall only under S. 225-B not under S. 224 or S: 225 of the Penal Code. 8 
Imprisonment under this section not being for an offence cannot be taken into 
account for purpose of S. 75 of the Penal Code, 4 and for the same reason a youth 
ordered to be imprisoned under b. 123 cannot be sent under S. 399 to a Rofor- 

" Section 123 — -Noto 1. 

<1} ,,870.71) « M»d. H. C. 25 (28). SUM. 

Note 2. 

v Moos) 1028 Lah. 64 (65), Emperor v. 

‘TV rr^-cr. „ , M) . 

«»> ' ,80J) ® r „, v. Dalbucc. 


Dalbucc. 

Cr. P. C.-67 


(2> <1885> Ihaiul 67 (?2) ' Empre “ V - Kan - 

(3) (1921) 1921 All. 281 (281): 43 All. 185, 

ro Mooli v. Emperor . 

[See also 2 U 866-67) 8 Mad. H. C. App. 23 

(4) tliUyV tbuI^b. 5: $9 0 App - 41 (42> ] 


S. 123, 
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matoiy school, the order of imprisonment not being- a sentence within the 
meaning of that section. 5 Where a person is ordered to give security under 
S. 106 the imprisonment in default does not form part of the substantive 
sentence so as to give the accused a right of appeal where none existed. 6 

The section does not apply to persons ordered to give security under 
S. 562, infra. 7 


3. “Does not give such security’ \ — Imprisonment under this section 
cannot be awarded in anticipation of default being made in the furnishing of 
the required security. 1 It can only follow a failure to furnish security, and not 
precede a finding that the security is inadequate. Thus it will be illegal to 
send a person to jail pending the receipt of the report called for as regards the 
adequacy of the security furnished.- Similarly an order directing that the 
accused should in default of giving security suffer simple imprisonment for one 
year cannot be upheld. 3 The section contemplates that the accused shall be 
separately brought up for receiving the order of imprisonment if security is 
not furnished, that the Court shall, in its judgment, fix a date for furnishing- 
security without any order for imprisonment in the alternative, and that then, 
if by that date security has not been furnished, the accused shall appear and 
receive the order of imprisonment. 3 a 


Imprisonment under this section being only preventive and not punitive 
and being conditional on default of furnishing security, it is only reasonable 
and just that the accused should be afforded a fair chance at least of complying 
with the required condition of security. 4 Where after furnishing security the 
person bound down commits an offence rendering his bond liable to forfeiture, 
the Magistrate has no authority to order the offender to be imprisoned for the 
remainder of the term of the security. 5 


4. On or before the date . . . commences.— The security must be 
given on or before the date on which the period for such security commences. 1 
As to when the period of security commences, see S. 120, ante . 

5. “Shall be committed to prison —Imprisonment under this: 

section commences from the date fixed for giving security. 1 A warrant for the 
detention in prison of the person ordered to give security can only be issued 
before where the securitv is not furnished, the commencement of the period of 
such securitv. 2 A committal to prison for default in furnishing security should 
be made on* the date on which the period of security commences and not later. 


(5) 


( 6 ) 

(7) 


(1893) 6 C. P. L. R. 13 (14). Datttt*. 
1900-02) 1 L. B. R. 42 (42). Mahomad 

Kasim v. Empress. ~ 

B. R. 375 (376), Gwen- 

. Nga Po Su. 

Jour. 1054 (1055) C 7 
338, Meghu v. Emperor. 

42 (43): 2 Rang. 360, 
v. Emperor. 


(1897-1901) 1 U. 

Empress v. 

(1904) 1 Cri. L. 
Oudh Cas. 


(1925) 1925 Rang. 
Nasu Meah 


(1893-1900) Low. Bur. Rul. 245 (246), 

Empress v. Nga Saing Gyi. ] 

(3-a) (1927) 1927 Mad. 976 (976), Ibraya Row- 

thnr v. Emperor. 

(4) (1895) Rat. 774 (775), Pandu. 

(1872) 16 Bom. 372 (373), Queen-Empress- 
v. Rama. 

(1868-69) 4 Mad. H. C. App. 46 (47). 
(1903-04) 2 L. B. R. 76 (79), Nga Po. 

(5) (1897-1901) 1 U. B. R. 26 (26). 


Not© 3. 

( 1 ) ( 1888 ) Rat. 395 (395), Shivraya. 

' ’ 1888 R«t. 408 <408 ) . Laht. 

Bom. Cr. Rul. 30th July. \ 890 ( 1906 

(*>) (1907) 5 Cri . L. Jour. 148 (151) . iyuo 

' p R 18, Emperor v. Kaim Khan. 

1927) 1927 Mad. 976 (976), Ibraya Row- 

than v. Emperor. 

[Seo also ( 1899 ) 2 Oudh Cas. 307 (310), 
L Subba v. The Orovm. 


(3) ( 


Note 4. 

(1) (1900) 4 Cal. W. N. 121 (122), Mahomed 

Abdul. 


Note 5. 

(1) (1903) 5 Bom. L. R. 26, Emperor 

Singh. 

(2) (1889) Rat. 432 (432). Hiralal 

and Lau Valad Pema. 


v. Kanjr 
OhunUaT 
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So where a Magistrate passed an order for security in 1907 and the period 
commenced on the same date as the order, an order for inprisonment awarded 
in 1909 for failure to furnish the said security was held to he illegal. 3 

An order for imprisonment under this section is a sentence of imprison- 
ment within the meaning of S. 8 of the Madras Borstal School Act of 1926. 3 " 

6. “Or if he is already in prison”.— Where an order for security is 
contemporaneous with a conviction and sentence of imprisonment, the sentence 
for the substantive offence is to be carried out first and the person to be bound 
then brought up for the purpose of being bound. 1 It would be illegal for the 
Magistrate to pass an order of imprisonment for default in furnishing security 
to run concurrently with some other sentence that the accused is already under- 
going. 2 

The reason is that a convict undergoing a sentence of imprisonment 
cannot be obliged to give security till the term of that imprisonment ends 
[S. 120, sub-S. (1)] and that under this section no order of imprisonment can 
be made till there has been a failure lo give the required security. 3 Sub-S. (1). 
however, directs that if any person does not give security on or before the date 
on which the period of security commences he shall, if in prison, be detained 
there till such period expires, or until within such period, he gives security. 
Therefore strictly speaking no further orders arc required except on the point 
whether the imprisonment should be simple or rigorous or on any question that 
may arise as to the sureties tendered. The procedure to be followed by a 
Magistrate who orders a person already undergoing imprisonment to furnish 
security would be to adjourn the case for further orders till after the expiration 
of the sentence he is undeigoing. At the same time he should communicate 
his order to the jail authorities and ask them to detain the prisoner in jail upon 
the expiration of the sentence in accordance with sub-S. (1) of the section. The 
accused should be given all facilities for furnishing security, hut he need not 
be produced before the Magistrate if he informs the jail authorities that he is 
unable to furnish the required security." 

7 Subsequent sentence of imprisonment — Commencement of. See 

also Notes to S. 397, infra. 

It has been seen in the Notes to S. 120, ante that where before the com- 
mencement of the period of security, the person ordered to give security is 
convicted for a substantive offence and is sentenced to imprisonment, the 

mTTn Tri L. .Tour. 481 (481), In re 

(3) (100.) Gounden. 

J 923 Oudli 44 (45). Pav.es/, war 

( 1923) Sit, oh v. Emperor. 

r .,,0 1934 Mad. 457 (457, 458): 57 

(3-ft) (1 934 * * 928 . Mala (Jhangadtt. In re 

^Detention in Boratnl School under 
Madras Borstal School Act (1926) 
of person defaulting can he ordered | . 

Koto 6. 

(1) (1875) 24 Suth. W. K. 13 (14). 

P "m871> 3 N.-W.P. 126 (127). 

[Bat To ml OMfar (Which la not 

ft enormity with S. 120 (1) read 

K . T’i th C H 23 L 1) Jonr. 272 (272): 1916 

(2) (1915) 1 j 34 x n re Ohinnastvamy . 

r . 765 ( 766 ). A.ppa Oanuu. 
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(1895) Rat. 774. Empress \ . Pandu Khandu 
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n. 545 (545), Nana Pamji 


(1926) 1926 Bom 
Shiv4e. 

(1916) 17 Cri. L. Jour. 88 (90)* 1916 
Lotv. B. 1: 8 L. B. R.' 353. 

Emperor v. Nga Saing. 

[But see (1908) 7 Cri. L. Jour. 472 (473): 

rrF*V 29,r >> Emperor v. Tha 

Illaxng. 

(1909) 10 Cri. L Jour. 69 (72 and 76): 

•> L». B. R. 34, Kyau' TTo v. Em- 
peror. } 

(4) (1926) 1926 Bom. 545 (546). Emptror y. 
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Saidu. 
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imprisonment under this section in default of furnishing security, cannot be 
postponed after the expiration of the substantive sentence but would run 
concurrently with it. Suppose now that a person is sentenced to imprisonment 
under this section in default of furnishing security and is thereafter convicted 
for a substantive offence and sentenced to imprisonment. Is the latter sentence 
to run concurrently with the former or is it to be postponed till after the 
expirations of the former sentence? The answer to this question depends on 
whether the substantive offence was committed prior to the order of imprison- 
ment under Ihis section or whether it was subsequent thereto. In the former 
case, both the sentences will, by virtue of second proviso to S. 397, run concur- 
rently . As to the latter case, sec Notes to S. 397. 

A term of imprisonment under S. 123 once commenced cannot be 
interrupted by any subsequent sentence. 1 


8. Term of Imprisonment. — The term of imprisonment should be 
the same as that for which security is demanded, neither more nor less. 1 If the 
Magistrate thinks that the term ought to be shortened the proper course is for 
him to report the matter to the District Magistrate for action under S. 124. 2 

Imprisonment commences from the date on which security is to be given 
and lasts until such period expires or until, within such period, the required 
security is given. 3 A Magistrate has no power to keep a man in prison after 
the date on which the period for which the security ordered had expired. 4 
Where a bond is executed after the date on which the period for security com- 
mences it should plainly state the date on which the period expires.'* 

The order for imprisonment should run thus: “for one year or until 
such date within that period as the required security may be furnished”. An 
order directing a person to be imprisoned “until he gives security” 5 * 11 or ‘‘for 
one year’* without any thing more is bad. 0 It was doubted in the undermen- 
tioned case 7 whether an order directing that on accused’s failure to produce 
securities to be detained in prison for a period to be specified hereafter, was 
a legal order. 

The term of imprisonment which a Magistrate may order in default of 
security is not limited by the term of substantive imprisonment for which he is 
competent to sentence an offender.* In other words the liability to be detained in 
prison in default of giving security is something independent of the powers o 
the Magistrate in the matter of passing a substantive sentence of imprisonment. 
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thcr v. Emperor. 
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(1933) 1933 Mad. W. N. 548 (549), Dt. 
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(1874) Weir 3rd ed. 727 (727). 
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R. 101, Allah Dito y. Emperor. 

(S) (1886) 1886 All. W. N. 181 (181), Em- 
press v. Bachman. 
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llms a Second Class Magistrate who is also a sub-divisional Magistrate can bind 
over a person under S. 106 for a period exceeding 6 months and imprison him 
for that period in default of giving security although the maximum substantive 
sentence that he can award is 6 months.®* 11 Similarly, summary Courts are not 
incompetent to award more than 3 months imprisonment under this section. 9 
In computing the period of imprisonment under this section, the period during 
which the person is released on bail should be deducted. 10 

9. Sub-S. (2). Detention pending orders of Session Court, etc. — Where 
a Magistrate demands security for a term exceeding one year he cannot sentence 
the accused to imprisonment in default of giving such security; he is empowered 
only to issue a warrant directing the said person to be detained in prison 
pending the orders of the Sessions Judge or of the High Court as the case may 
be and to submit his proceedings to such Court as soon as possible foi* orders. 1 * 
The order fixing the term of imprisonment which the accused is to undergo 
on default of furnishing security is to be fixed by such Court and not by the 
Magistrate. 1 The section is imperative in this respect and an order for impri- 
sonment by the Magistrate himself in such cases is bad on the face of it and 
cannot be cured by the District Magistrate by reducing the term of security and 
imprisonment to one year. 2 In the undermentioned cases, 3 however, where an 
order by a Magistrate for imprisonment for more than one year under Ibis 
section was confirmed by the Sessions Judge, it was held that the order might, 
under the circumstances, be taken to be the order of the Sessions Judge himself. 
Where a Magistrate passed an order for imprisonment under this section for 
two years, but on appeal to the District Magistrate the latter set aside this order 
and directed the proceedings to be laid before the Sessions Judge, it was held 
that the latter could pass orders as to the term for which the accused should he 
imprisoned for failing to give security. 4 

A Magistrate cannot legally amalgamate Ss. 109 and 110 and require 
the execution of two bonds for an aggregate period of 18 months and in default 
of the same being furnished commit the accused to 18 months imprisonment. 
When such a procedure had been adopted it was held that it was wrong and 
that, at any rate, the provisions of sub-S. (2) to S. 123 should have been 

followed . 5 
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(8-n) Siuoh v. Emperor. 

Vqot Mad- 976 < 976 )' 

(0) (1527) Emperor. 
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(1892) 6 C. P. L. R. 27 (28), Empress 
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\\ hen.* a person ordered to give security for more than one year is at the 
lime of such order undergoing sentence of imprisonment it is premature accord- 
ing to the High Court of Bombay to refer the matter to the Sessions Judge 
before expiry of the sentence of imprisonment he is undergoing. 0 A contrary 
view has been taken by a Full Bench of the Chief Court of Lower Burmah accord- 
ing to which, the proceedings should in such a case be referred at once to the 
Sessions Judge who is not required by law to wait till the expiry of the sentence 
which the accused may be undergoing. 6 7 

5\ here the proceedings are laid before the Sessions Judge under sub- 
S. (2), and pending orders thereon, the person proceeded against is sent to 
prison, it has been held that lie is really undergoing a sentence of imprison- 
ment and is not merely in detention as an under-trial prisoner. 8 9 

T ntil a case is referred for final orders, proceedings in the Magistrates 
Court- are not terminated so as to end the liability of the sureties who had under- 
taken to lie responsible for the attendance of an accused person in the Court of 
the Magistrate. 0 The whole ot the section has reference to the case where 
defa rft is made in the furnishing of security. If a person ordered to find the 
security for a period over one year does furnish such security the section does 
not apply and no reference to the Court of Sessions could be made. 10 In such 
a case it is t he High Court alone that lias powers of revision under S. 439, Cr. 
P. Code. 11 

10. Nature of the proceedings on reference.— It has been held by the 
Judicial Commissioner’s Court of Sind that the functions of the Sessions Judge 
before whom proceedings are laid under this section are more of an adminis- 
trative than of a judicial character. 1 It has also been held that the proceedings 
are not in the nature of an appeal , and that it is not necessary to deal with 
the matter as if it were an appeal or write a judgment as if it were an appeal. 2 
The whole case is intended to be dealt with by the Sessions Judge as a Court 
of first instance? and the order passed by him is the separate and substantive 
order of the Con it of Session and not a mere confirmation of the Magistrate’s 
order. 4 The reason is that the Magistrate cannot pass an order of imprisonment 
in cases which he has to refer and consequently cannot submit any order so 
passed by him for confirmation. The warrant following the order of the 
Sessions Judge should proceed from the Sessions Court itself and the Sessions 
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(7) (1909) 10 Cri. L. Jour. 69 (75): 5 L. 

B. R. 34. Kyaw Wa v. King-Em- 
per or. 
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Judge cannot, ask the Magistrate to issue his warrant of imprisonment/* Ti has 

however been held that the power to accept or reject sureties is vested in the 

Magistrate and that the Sessions Judge exercising jurisdiction under this section 
has no power to do so/ 

11. Notice to person proceeded against . —The section itself does not 
direct the issue of notice of the proceedings to the person against whom they 
are taken. It has however been held that it is necessary in the ends of justice 
to give such notice before any order prejudicial to him is passed. 1 

12. Appearance of pleader in proceeding's on reference. — A person 
against whom proceedings arc taken under this section may, of right, be defend- 
ed by a pleader. 1 Sec also Note 11 to S. 122. 

13. Discretion of Court on reference. — Where reference is made 

under the section to the Sessions Judge, he cannot decline to entertain it on the 
ground that it is belated, 1 but should deal with the case on the merits. 2 He has 
a wide discretion to pass such orders as the circumstances of the case 
require 3 and the Legislature has vested in him all such subsidiary 

powers as may be necessary for finally disposing of the case. 4 Thus 

he may, if he considers the Magistrate's order to bo proper, pass 

an order for imprisonment in default of furnishing the required 

security 3 or he may find that there is no necessity for any security at all 0 or he 
may impose reasonable conditions regarding the character of the sureties who 
may be accepted 7 or he may alter the amount or the period of security. 8 The 
Judge is however hound lo hear both sides/ consider the evidence, if any adduced 
by them 10 and then pass orders on the merits. lie should examine the proceed- 
ings as a Judge, that is to say, with a view to see whether they arc according 
to law and correct procedure, whether the order for security is justified and if 
so for what period and in what sum security should be demanded. 11 If he con- 
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( 1900) 27 Cal. 656 (658). Kakhi Lai Jha 

np0 6) 23 Cab " 493 (494). Jhofn Singn v. 

Emprees. - , 

USSS] *- »o »*—>■ 

Note 13. 

fl) (1920) 1020 T-»h. (284), S under T. 


Emperor. 

(2) (1911) 12 Cri. L. Jour. 257 (258): 35 

Bom. 271, Emperor v. Amir Bala. 

(3) (1911) 12 Cri. L. .Tour. 257 (258): 35 

Bom . 271, Emperor v. Amir Bala. 

(4) (1932) 1932 Sind 88 (89): 26 Sind b. 

R. 200, Emperor v. Nim. 

(5) (1908) 7 Cri. L. Jour. 412 (413): 4 L. 

B. R. 135, Emperor v. Mayat Aung. 
(1893) 6 C. P. L. R. (Cr.) 27 (28), 
Empre.es v. Re>ua Ahir. 

(6) (1908) 7 Cri. L. Jour. 412 (413): 4 L. 

B. R. 135, Emperor v. Mayat Aung. 

(7) (1903 04) 2 Low. Bur. R. 76 (77), Nga 

Po Nyun. 

(8) (1908) 7 Cri. L. Jour. 412 (413): 4 L. 

B. R. 135, Emperor v. Mayat Aung. 

(9) (1924) 1924 Sind 120 (120): 17 8ind L. 

R. 160, Allahadeid v. Crown. 

(10) (1910) 11 Cri. L. Jour. 637 (638): 1910 

Pun. Re. 29, Naitku v. Emperor 
( He should not. just as a matter of 
course, and without regard to the 
evidence, send to prison the person 
who has failed to give the security 
ordered) . 

(11) (1872-1892) L. B. R. 279 (279), Nga 

Kyank. 

(1928) 1928 Lah. 189 (190), Mongol Singh 
v. Crown. 

(1924) 1924 Sind 120 (120): 17 Sind L. 

R. 160, AUahadad v. Crown (He 
should see at any rate whether there 
are substantial grounds for demand- 
ing security ) . 
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firms the order as to security he should find some ground for doing' so. An' 
order merely confirming that of the Magistrate is bad. 12 Nor is it sufficient if 

he meivfiv finds in general terms that il is in the interests of the community at 

• •• 

large that the pen-son proceeded against should be bound over to be of good 
behaviour. 13 

The Sessions Judge cannot pass an order for imprisonment for a period 
less than that for which security is called for. 14 Nor can he pavss an order that 
the person proceeded against should merely furnish sureties without himself 
giving a recognisance . l " 

14. Power to order retrial and remand. — The Sessions Judge has no 
jurisdiction to treat the reference as an appeal or exercise the powers vested in 
him as a Court of appeal. 1 He cannot therefore remand the case for further 
inquiry 2 or order a retrial though he may, under S. 438, infra , refer the case 
to t lie High. Court for quashing proceedings or for ordering a retrial. 3 He may 
also require tin* Magistrate to furnish him with any further information or 
evidence, but in that case be should make a definite order stating the information 
or the nature of the evidence required. 4 

15. Order, contents of. —It is open to doubt whether Ss. 367 and 424 
dealing wilh judgments in trials and appeals respectively, apply to orders 
passed in proceedings under this section, and whether therefore, such orders 
should contain all the details required by those sections in respect of judgments. 1 
Where tbeie arc several poisons proceeded against, each of them has a right to 
have his case considered on its own merits and the order should show that this 

lias not been losl sight of. 2 

16. Jurisdiction of Magistrate after reference to accept security.— 

Where a case has been referred to the Sessions Judge under this section, the 
seisin of the case is thenceforward with the Sessions Judge and the Magistrate 
is not competent thereafter to release the accused on bail. 1 The Sessions 
Judge has however wide powers under S. 498, infra , and can grant bail in suc.i 
cases 2 It has, however, been held that where pending a reference under this 
section to the Sessions Judge security is offered by the accused, it may be 
accepted bv the Magistrate and on such acceptance, the reference automatically 
ceases 2 There is a conflict of opinion as to whether when sureties are offered 
after an order is passed by the Sessions Judge on reference, the Magistrate has 
power to determine whether the sureties are fit to be accepted. The Judicial 
Commissioner’s Court of Sind and the Chief Court of Lower Burma have held 


(1900-19021 1900-1902 Low. Bur. R. 75 
(78), Croun v. Nga Kyank Lon. 
(12) See the eases cited in foot-note ( 11). 

.13) (1900) 27 Col. 656 (658), Nakht Lai Jhu 

v. Queen-Empress . 

(14) (1901) 23 All. 422 (423). Emperor v. Ka- 

rim-ud-din Beg. 

( 15 ) (1904) 1 Cri. L. Joxir. 897 (898): 27 All. 

262, Emperor v. Udmi. 

Note 14. 

(1) (1932) 1932 Sind 88 (89): 26 Sind L. R. 

200, Emperor v. iYiwi. 

(2) (1897) 24 Cal. 155 (156), Jhojha Singh 

v. Queen-Empress. 

(3) (1932) 1932 Sind 88 (89): 26 Sind L. R. 

200, Emperor v. Nim. 


< 4 ) ( 1923) 1925 Cal. 191 (192), Narayan Singh 

v. Emperor. 

Note 15. 

( 1 ) ( 1910 ) 11 Cri. L. Jour. 23 (24): 37 Cal. 

91, Kaul Mina v. Emperor. 

(2) (1910) 11 Cri. L. Jour. 23 (24): 37 Cal- 

91. Kalu Mina v. Emperor. 

Note 16. _ 

(1) (1928) 1928 Lah. 189 (190), Mongol Singh 

v. Emperor. 

(2) (1923) 1923 Cal. 723 (723): 50 Cal. 969. 

Ahmed Ali Sardar v. Emperor. 

(3) (1928) 192S Lah. 64 (65), Emperor v. Mu- 

hammad Akbar. 
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that he cannot do so. 4 The High Courts of Calcutta and 
other hand, held that he can, and that the Sessions Judge 
nor the power to test the surety so offered. 5 


Patna have, on the 

has neither Ihe dntv 

% 


17. Right of appeal from order for security, how affected by reference. 

— Before the second Proviso was added to S. 406, infra , by the Amending Act of 
1923, it was hold that the fact that proceedings had been laid before tin' Sessions 
Judge under this section did not bar an appeal to the District Magistrate against 
the order for security under S. 118, but that the right of appeal terminated as 
soon as the Sessions Judge passed orders in the case under xub-S. (3) of this 
section. 1 It was further held that the Sessions Judge before proceeding to deal 
with the reference should satisfy himself whether an appeal bad been filed or 
was about to be filed, and to stay his hands till the disposal of such appeal/' 
Under the new proviso to S. 406 an appeal is barred where there has been a 
reference under this section to the Sessions Judge. But the right of appeal is. 
however, revived, if pending disposal of the reference, seen ri tv is offered and 
accepted, inasmuch as the acceptance of the security has the effect of automati- 
cally terminating the reference. 5 As to the power of the District Magistrate on 
appeal from an order for security to grant bail pending disposal of the appeal. 
see S. 406, infra, and notes thereto. 

18. Order for imprisonment on reference — Commencement of. — 

Where a person is ordered by the Magistrate to bo defamed in prison pending 
the orders of the Sessions Judge on reference and the latter orders him to im- 
prisonment. for failure to give security, the period of imprisonment runs not from 
the date of the order of the Sessions Court but from the date of the Magistrate's 
order for detention. 1 See Note 19, infra. 

19 . “Shall not exceed three years”. — The proviso to suh-S. (3) of 
this section enacts that the period for which any person may he imprisoned 
for failure to give security shall not exceed three years. When a Magistrate 
detains a person in prison under suh-S. (2) pending the orders of the Sessions 
Tud^e such person is thereby not merely detained in custody as an under-trial 
' risoner hut is undergoing a sentence of imprisonment, the imprisonment 
having effect from the date on which the warrant was executed by the Magis- 
trate " Hence where the Sessions Judge orders imprisonment for 3 years 


n11 , .o Cri. L. Jour. 410 (410): 5 

( 4 ) (1911) 1 j nd j,. R. 87, Imperator v. Alla* 

a?*?' T, B. R • 76 (78), Nga Pa 
(19°3- 4) J 1 %. Emperor. 

n Cr\ L. Tour. 323 (324) (Cal.). 

(5) ( 1908) 1 n ' Chandra Dan v. Emperor. 

_ » S fal. 217 (219): 9 Pat. 741. 
(1930) ^ p( , ror v. Narendranath Singh. 

Note 17. 

Cri L. Jour. 725 (726): 13 

(1) (1910) 11^ Ca „ 354 , Pultu alias Ghulam 

TTnnnain v. Emperor. 

Jo Cri L. Jour. 257 (258): 85 
(1911) l* ,, 7J Emperor v. Amir Bala. 

All. W. M. 183 (184), Em- 
(,893) IBM A". ^ 

(1900) SS *«»• «*■ N °- 15 ' PP ' 35 36 ’ 
, 1888 ) ? 8 r 86 P»n. Re.' No. 23. p. 55 (56). 

or. r. c - 68 


K a it ft a t/a v . E m p ress . 

(1897) 1897 Low. Bur. R. 381 (382), 

Empress v. Shwe (l yaw Aung. 

(See also (1922) 1922 Lah . 475 (47G). 

Qamar Din v. Emperor. ] 

( 2) (1924) 1924 Sind 120 (120): 17 Sind L. 

L. R. 160, AUahdad v. Grown. 
(1910) 11 Cri. L. Jour. 725 (726): 13 

Oudh Can. 354, Pultu alias Ghulam 
Hussain v. Emperor. 

(1899) 2 Oudh Cns. 307 (310), Subba. In 

re . 

(3) (1928) 1928 Lah. 64 (65), Emperor v. 

Muhammad Akbar . 

Note 18. 

(1) (1931) 1931 Oudh 387 (388), Emperor v. 

Balak. 

(1924) 1924 Sind 120 (121): 17 Sind L. 
R. 160 , Allahdnd v. Emperor, 
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such order should have effect not from the date of his own order but from that 
of the Magistrate. Otherwise the proviso will be infringed. 1 

20. Appeal and Revision. — No appeal lies from an order of the 
►Sessions (Vurl under liiis section. 1 But such order is open to revision by the 
High Court. 2 A Magistrate is however not competent under S. 438, infra , to 

1 1 1 ^ H ,■ - i i ^ ^ ^ rt a case in which a Sessions Judge has refused to confirm 
an order for security. His proper course would be to ask the public prosecutor 
to move the High Court for revision. 3 

21. Sub-S. 3-B - Transfer of proceedings. — A reference under the 
section is not a case committed for trial. The jurisdiction conferred by the 
section is rather the exercise of a power for the prevention of an offence than 
the trial of a case committed for trial. A joint Sessions Judge appointed to try 
all cases which may he committed for trial has no jurisdiction to pass orders 
on a reference under this section. 1 The Code of 1882 used the words 1 1 Court 
of Session , . These were substituted by the words “Sessions Judge” by this 
Code. The change was construed as indicating that it was the inten- 
tion of the Legislature to limit the power of dealing with references under this 
section, to Sessions Judges. 2 But it was held by the Calcutta High Court that 
sub-S. (2) of S. 193 should be liberally interpreted and that additional 
Sessions Judges are competent to hear references which are transferred to them 
by Sessions Judges. 3 This is now made clear by the introduction of sub-S. 3-B, 
which specifically provides for such transfer of proceedings. 


22. Kind of imprisonment- -S. 110 being preventive rather than 

punitive it would appear that in ordinary cases the imprisonment should be 
simple. The Magistrate has to exercise his discretion and decide on the facts of 
each case whether the imprisonment should be simple or rigorous. 1 The 
discretion should be exercised reasonably. 2 In the case of a person who has 
never been convicted of any offence, an order for rigorous imprisonment would 
be unreasonable especially when there are no reasons given why with a view to 
the prisoner’s future good behaviour it is desirable that imprisonment should 
be of the severe kind. 3 A Magistrate has no power to order that a portion of 
the imprisonment that he orders under S. 123 be spent in solitary confinement. 4 

So far as imprisonment for failure to give security for keeping the peace 
is concerned, sub-S. (5) provides most clearly that imprisonment shall be 


Note 19. 

(1) (1908) 7 Cri. L. .lour. 427 (436): 30 

All. 334, Emperor v. Tula Khan. 
(1931) 1931 Oudli 387 (388). Emperor v. 
It alak. 


< 1 ) 

< 2 ) 

(3) 

<1) 


Note 20. 

(1883) 9 Cal. 878 (879). Chand Khan v. 
Empress . 

(1875) 24 Suth. W. R. 12 (12), Queen 
Raghoo Dome. 

( 1866 ) 6 Suth. W. R. Cr. 18 (18). Jas- 
i cant Singh. 

(1904) 1 Cri. L. Jour. 710 (712): 27 

All. 92. Emperor v. Kalin. 

(1896) 23 Cal. 249 (250), Empress v. 

Jahandi. 

Note 21. 

(1895) Rat. 830 (831), Dngaram Ranrhhnd. 


(2) (1903-1904) 2 Low. Bur. R. 16 (17), 

Emperor v. Nga Ba Le . 

(3) (1923) 1923 Cal. 649 (649): 50 Cal. 229, 

Binode Beharinath v. Emperor. 

Note 22. 

(1) (1920) 1920 All. 205 (205): 42 All. 563, 

Gandharp Singh v. Emperor. 

(2) (1886) 1886 Pun. Re. No. 23, p. 56, 

Kanhya, In re. 

(3) (1878) 1 Cal. L. R. 268 (272), In re 

V mbika . 

(4) (1924) 1924 All. 472 (473), Emperor v. 

Phakkar. 

(1914) 1914 All. 422 (423): 36 All. 495, 
Kundan v. Emperor . 

(1933) 1933 All. 676 (678),* Sundar Lai Y. 
Emperor. 



Imprisonment in default of security. 


539 


simple/ 1 

23. Tender of security to Jail Officer — Sub-S. (4). — When the Sessions 
Court has passed an order under sub-S. 3, and a warrant from the Court has 
reached the Officer in charge of the Jail, that Officer should, if a person comes 
to him and offers himself as surety, refer the matter to the Sessions Court, for 
if the warrant proceeded from the Sessions Court it is that Court which is 
naturally the authority to which the officer in charge of the jail can make a 
reference. 1 When security is offered when the person is in jail such security 
lias to be taken by the Magistrate (or Court) ; it cannot be given at the jail. 2 

24. Detention in Borstal School. — An order of imprisonment under this 
section is a sentence of imprisonment within the meaning of S. £ of the Madras 
Borstal Schools Act of 1926, and it is legal to pass an order of detention in a 
Borstal School under that Act instead of ordering the imprisonment of the 
defaulter under this section. 1 The period lor which detention in a Borstal 
School can be ordered, is governed by the provisions of the Borstal Schools Act 
and may exceed the period for which imprisonment may be ordered under this 

section. 2 
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District Magis- 

^persons £ trate or a Chief 

?ng%Tg*™ r secu : Presidency Ma- 
rity. gistrate is of 

opinion that any person impri- 
soned for failing to give 
security under this Chapter, 
whether by the order of such 
Magistrate or that of his 
predecessor iu office, or of 


Power to re 
lease persons Im- 
prisoned for fall- 
ing to give secu- 
rity. 


12 4 . (1) Whenever the 

District Magis- 
trate or a Chief 
Presidency Ma- 
gistrate is of 
opinion that any person impri- 
soned for failing to give 
security under this Chapter. * 
* * may be released without 

hazard to the community or to 
any other person, he may 


*<CODE OF 1882— S. 124.) 

104 Whenever the District Magistrate or a Presidency Magistrate is of opinion 

t hat any person imprisoned for failing to give security 


Power to release persons 
imprisoned for to 

give security. 

person to be discharged. 


under this chapter, whether by the order of such Magis 
trate or that of his predecessor in office, or of some sub- 
ordinate Magistrate, may be released without hazard to 
the community or to any other person, he may order such 


1924 All. 695 (696), Vttam Oharxd 

Kina-Emperor . 

893-1900 L. B. R. 630 

893-190 > ptnpreiB v. Nga Tha Ein. 

303-1004) 2 L.'b. R. =3 (54), 

S hue. 

Note 23. ^ 

1U30) 1930 P»t. 217 (219): 9 P.t. 741. 


Emperor v. Xarendranath Singh. 
(2) (190H) 7 Cri. L. Jour. 472 (478) (Rang.), 

Emperor v. Tha Ulaing. 


(1) (1934) 1934 

Mad. 

(2) (1934) 1934 

Mad. 


Note 24. 

Mad. 457 (457, 458): 57 

928, Mala Changadu, In re 
Mad. 457 (457, 458): 57 

928, Mala Chengadu, In re. 
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some subordinate Magistrate, 
may be released without hazard 
to the community or to any 
other person, he may order 
such person to be discharged. 

(2) Whenever any person 
has been imprisoned for failing 
to give security under this 
Chapter, the Chief Presidency 
or District Magistrate may 
(unless the order has been made 
by some Court superior to his 
own) make an order reducing 
the amount of the securitv or 
the number of sureties or the 
time for which security lias 
been required. 

(3) Whenever the District 
Magistrate or a Chief Presi- 
dency Magistrate is of opinion 
that any person imprisoned for 
failing to give security under 
this Chapter as ordered by the 
Court of Session or High 


order such person to be dis- 
charged. 


(2) Whenever any person 
has been imprisoned for failing 
to give security under this 
Chapter, the Chief Presidency 
or District Magistrate may 
(unless the order has been 
made by some Court superior 
to his own) ' make an order 
reducing the amount of the 
security or the number of 
sureties or the time for which 
security has been required. 

(3) An order under sub-sec- 
tion (1) may direct the dis- 
charge of such person either 
ivithout. conditions or upon any 
conditions which such person 
accepts : 


Whenever the District Magistrate or a Presidency Magistrate is of opinion that 
any person imprisoned for failing to give security under this chapter as ordered bv the 
Court of Session or High. Court may be released without such hazard, such Magistrate 
shall make an immediate report of the case for the orders of the Court of Session or 
High Court, as the case may be, and such Court may, if it thinks fit, order such person. 

to be discharged. 


(CODE OF 1872 — Ss. 500, 511 and 512.) 


500. The Magistrate of the District may, if he sees sufficient cause, discharge any 

recognizance and surety for keeping the peace taken by 
Discharge of recognizan- him or by any Magistrate subordinate to him, or by his 
ces predecessor under the preceding sections, and may order 

the release of the person confined for • default in entering 

into such recognizance or giving such security. 



Power to release persons imprisoned in default of security. 541 


Court may be released with- 
out hazard to the community, 
such Magistrate shall make an 
immediate report of the ease 
for the orders of the Court of 
Session or High Court, as the 
ease may be, and such Court 
may, if it thinks fit, order such 
person to be discharged. 


Provided that any condition 
imposed shall cease to he 
operative when the period for 
which such person was order- 
ed to give security has expired. 

♦ 

(4) The Local Government 
may prescribe the conditions 
upon which a conditional dis- 
charge may be made. 

(5) If any condition upon 
which any such person has 
been discharged is, in the 
opinion of the District Magis- 
trate or Chief Presidency 
Magistrate by whom the order 
of discharge teas made or of 
his successor , not f ulfilled, he 
may cancel the same . 

(6) When a conditional 
order of discharge has been 
cancelled under sub-section^ 5), 
such person may be arrested by 
any police-officer without 
warrant, and shall thereupon 
be produced, before the District 
Magistrate or Chief Presi- 
dency Magistrate. 


Tlie Magistrate of the District, may at any time, exercise his discretion in 

releasing, without reference to any other authority any 


Release 


of Prisoners 
undor'requisition of secur- 

itv. 


can 


released without hazard to the community. 


prisoner confined under requisition of security for good 
behaviour, whether by his own order, or that of his pre- 
decessor in office, or by the order of any officer subordi- 
nate to him, provided he is of opinion that such person 


Report in e«sc of pri_ 
aoner under requisition of 

security by order of Court 

of Session. 


512. IN henever the Magistrate of the District is of 
opinion that any person confined under requisition of 
security for good behaviour, by order of a Court of 
Session, can be safely released without such security, such 
Magistrate shall make an immediate report of the case for 
the orders of such Court of Session. 


S. 124. 
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Unless such person then 
gives security in accordance 
with the terms of the original 
order for the unexpired por- 
tion of the term for which he 
was in the first instance com- 
mitted or ordered to he detained 
( such portion being deemed to 
he a period equal to the period 
between the date of the breach 
of the conditions of discharge 
and the date on which , except 
for such conditional discharge 7 
he would have been entitled to 
release ), the District Magis- 
trate or Chief Presidency 
Magistrate may remand such 
person to prison to undergo 
such unexpired portion . 

A person remanded to piison 
under this sub-section shall , 
subject to the provisions of 
S. 122, be released at any time 
on giving security in accord- 
ance with the terms of the ori - 



portion aforesaid to the Court 
or Magistrate by whom such 
order was made or to its or 


his successor. 


(CODE OF 1861 — Ss. 291. 302 and 303.) 

291. The Magistrate or other officer as aforesaid may, if he shall see sufficient 

cause, discharge any recognizance and surety for keeping 

Discharge of reeognizan- the peace taken under the preceding sections, and may 

ces order the release of the person confined for default in 

entering into such recognizance or giving such security. 

302. The Magistrate of the District or other officer exercising the powers of a 

Magistrate is empowered, at any time, to exercise his dis- 
When Magistrate may cretion in releasing, without reference to any other autho- 

relcase persons under re- ritv, any prisoner confined under requisition of securi ^y 

quisition of security. for good behaviour, whether by liis own order or by the 

order of any officer subordinate to him, provided he shall 
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Other Topics. 

Form of discharge. See Sch. V, No. 15. Proceedings of Magistrates not empowered. 

Of some subordinate Magistrate. See Note See S. 530. 

3 ^ pt. 2. Without hazard — Grounds of release. See 

Order by different Magistrate. See Note 4, Note 2, Pt. 1. 

Pt. 2. 

1. Legislative History.— 

(1) Sub-Ss. 1 and 3 of this section as they stood before they were amended 

in 1923 correspond to the provisions of S. 124 of the Code of 
1882 and to the provisions of 8s. 500. 511 and 512 of the 
Code of 1872 . 

(2) Sub-S. 2 was first introduced in the Code of 1898. 

(3) By the Amendment Act 18 of 1923, the words “whether by the 

order subordinate Magistrate” after the word 

“chapter” in sub-S. (1) have been omitted. 

(4) Sub-8. 3 was substituted by the amending Act of 1923 for the old 

sub-section which had become unnecessary in view of the 
amendment made in sub-S. 1. 

(5) Sub-Ss. 4 to 6 are new. 

2. Scope of the section. — S. 123, supra provides that, if any person 
dio has been ordered, to give security under S. 106 or S. 118 does not give 

di security within the period fixed, he shall be committed to prison. This 
SUC ,. n gives power to the District Magistrate or a Chief Presidency Magistrate 
+ GC rder such person to be released if the Magistrate is of opinion that he may 
be released without hazard to the community or to any other person. 1 

3 Who may release. — It entirely rests with the District Magistrate 
the Chief Presidency Magistrate, who is responsible for the peace of the 

01 ’ ... +c w ithin his jurisdiction, to decide without interference from anv 

inhabitants 


. . ti ia t such person can be released without hazard to the community. 

be of 0 ^‘ nl °j n an y case in which a Magistrate or other officer as aforesaid shall be of 

30 * * ' opinion that any person confined under requisition of 

1 must report. security for good behaviour by order of a Court of Session, 

When 16 can j )e 8a feiy released without sucli security, the Magis- 

1 officer as aforesaid shall make an immediate report of the case for the- 

trate or 0 1 p our t which shall have required the person to furnish the security, 
orders of the 



«^ ion L 12 ^07 2 (510) : 
(1905) 2 Cri. L. 
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C&8* 245, Uahabir v. King-Emperor.. 
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other authority, when and under what circumstances it would be safe for him 
to act under this section. 1 

It. lias been held by the High Court of Bombay in the undermentioned 
case- that if a subordinate Magistrate thinks that the term of imprisonment in 
default of furnishing security should be shortened, the proper course would be 
to report the matter to Ihe District Magistrate with a view to his taking action 
under this section. 

4. “May be released. “ — It is not a valid reason for a District Magis- 
trate to refuse to act under this section on the mere ground that an appeal lay 
from the order requiring security. 1 

It is open to the District Magistrate to arrive at the conclusion, that the 
person imprisoned under S. 123. supra , may be released under this section, on 
a consideration of the evidence taken by the subordinate Magistrate. 2 

5. Revision. — It has been already mentioned in Note 3, ante , that it 
rests enlirely with the District Magistrate or Chief Presidency Magistrate to 
exercise the powers under this section. Therefore, the High Court has no 
power in revision to direct the District Magistrate or the Presidency Magis- 
trate to take and enquire into any application which may be made to him under 
this section. 1 


1 1 25. The Chief Presidency or District Magistrate may 

at any time, for sufficient reasons to be 
recorded in writing, cancel any bond for 
keeping the peace or for good behaviour 
executed under this Chapter by order of 
any Court in his district not superior to his Court. 


Power of District Magis- 
trate to cancel any bond 
for keeping the peace or 
good behaviour. 


Power of District Magis- 
trate to cancel any bond 
for keeping the peace. 


♦(CODE OF 1882 — S. 125.) 

125. The District Magistrate may at any time, for 
sufficient reasons to be recorded in writing, cancel any 
bond for keeping the peace executed under this chapter 
by order of any Court in his district not superior to his 

Court. 


(CODE OF 1872— S. 500.) 

500 The Magistrate of the District may, if he sees sufficient cause, discharge any 
o0 °- S recognizance and surety for keeping the peace taken by 

Discharge of recognizan- him or by any Magistrate subordinate to him, or by Ins 
Discnarg » predecessor under the preceding sections, and may order 

ces< t he release of the person confined for default in entering 

into such recognizance or giving such security. 


Note 3 - . St 

1 ) (1893) 13 All. W. N. 183 (184). OhAotui 

v. Empress. 

2) (1883) Rat. Un. Re. c *- 6< *® < 668) ’ 

Queen-Empress v. Mot\ Amtha. 

Note 4 . 

1 ) (1894) 1894 All. V. N. 183 (184), Em- 


press v. Chhotia. 

(2) (1913) 14 Cri. L. Jour. 546 (558): 37 

Mad. 125, Mara Qou'd v. Emperor. 


Note 6. 

(1) (1893) 1893 All. W. N. 

press v. Ohhotia. 


183 (184), Em- 
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SYNOPSIS. 

LEGISLATIVE CHANGES 
SCOPE OP THE SECTION 
SUFFICIENT REASONS, WHAT ARE 
“CANCEL ANY BOND” 

“BY ORDER OF ANY COURT IN HIS DISTRICT NOT SUPE- 
RIOR TO HIS COURT” 

PARTIES IF ENTITLED TO BE HEARD IN PROCEEDINGS 
UNDER THIS SECTION 
POWER TO REMAND 
POWER TO DEMAND FRESH SECURITY 
POWER TO ALTER TERMS OF BOND 



1 

O 

-j 

3 

4 



(i 

7 

8 
9 


Other Topics. 


Cancellation by Magistrate not authorised. 

St^e S . o30 . 

Further enquiry cannot be directed. See 
Note 7, Ft. 1. 

In his District — Chief Presidency Magistrate. 
Ree R. 20. 

1. Legislative changes 


Nature of the? Jurisdiction. See Note 2. 
Proceedings under S. 107 started in one Dis- 
trict and transferred to another. See 
Note 5, Pt . ] . 

Security bond cannot be cancelled. See 
Note 8, Pt. 1, see Note 4, Pt. 1. 


(1) Difference between the Code of 1872 and that of 1882: The 

words “to he recorded in writing” as well as the words “at 
any time” were for the first time inserted in the Code of 1882. 

(2) Difference between the Code of 1882 and this Code : The 

words “the Chief Presidency” and “or for good behaviour” 
were newly added on to the section of this Code. 

2. Scope of the section. — A person who has been ordered to fur- 
nish security under S. 118 for keeping the peace or for good behaviour can, 
under S. 406, infra, appeal against such order to the Court of Session or the 
High Court as the case may be or, if the District Magistrate is empowered to 
hear such appeals, then to such Magistrate. This section gives a special and 
rather an exceptional power to the District Magistrate or the Chief Presidency 
Magistrate as the case may he to cancel for sufficient reasons a bond executed 
under this Chapter. 1 There is a conflict of opinion as to whether and how 
these powers under these two sections overlap each other for which, see Note 3, 

infra . 

(CODE OF 1861— S. 291.) 

The Magistrate or other officer as aforesaid may, if he shall see sufficient cause, 

discharge any recognizance and surety for keeping the 

uno o n fobnn •«»> a*. 1.L . _ _ . -i • .. _ ^ ® 


Discharge of recogni/an 
•ces. 


peace taken under the preceding section, and may order 

the release of the person confined for default in entering 

into such recognizance or giving such security. 

* 


Qprtion 125 — Note 2. 

A ,ori? Cri L. Jour. 546 (554): 37 
(1) (1913) , 125 Hare Gowd v. Emperor. 

,1868) fo Su.h 'W. R. 40, Koer 

Cr. P- C- 69 


Ranee Eoonet Koer (Under the 
Code of 1801 any Magistrate Could 
cancel the order) . 


S. 125, 
Notes 
1 — 2 . 
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S. 125, 
Notes 
3—5. 


3. Sufficient reasons, what are. — There is a conflict of opinion on 
the question whether the grounds on which the Magistrate can act under this 
section should have arisen subsequent to the date of the order for security or 
whether they might, include even grounds existing even on such date. The 
High Court of Calcutta 1 and Madras 2 and the Chief Court of the Punjab 3 have 
taken the view that there is no reason to restrict or qualify the meaning of the 
words “sufficient reasons” and that a bond can be cancelled even on the ground 
that the bond should not have been taken at all under the circumstances of 
the case as it existed on the date of the order for security. The High Court of 
Allahabad 4 and Patna 3 and the Chief Court of Oudh G have taken a contrary 
view. This view proceeds on the principle that the District Magistrate acts 
under this section in an executive and not in a judicial capacity, 7 that he does not 
exercise an appellate or re visional jurisdiction when acting under this section, 8 
and that the only ground on which he could cancel the bond is that it having 
arisen subsequently to the order for security the bond has become 'no longer 
necessary. 9 The Nagpur Judicial Commissioner's Court has taken conflicting 
views on the point. 10 It is submitted that the view of the Calcutta and Madras 
High Courts is correct. 

4. “Cancel any bond. ’’ — Reading together Ss. 188 and 121, supra, it 
is quite clear that the bond contemplated by this section is the bond 
which has been given by the person against whom the order has been passed 
under S. 118, and not the bond executed by the surety. 1 

5. “By order of any Court in his district not superior to hie Court." 
— Where proceedings were taken under S. 107, supra , in District A, 
and then were transferred by order of the High Court to District T, and a 
First Class Magistrate of the latter district ordered the petitioner to he bound 
over to keep the peace, and the District Magistrate of the District T cancelled 
the bond under this section, it was held, that, as the order for security 
was passed by a Magistrate in District T not superior to the Court of the Dis- 



( 2 ) 

(3) 

(4) 


(5) 

(6) 


Note 3. 

(1006) 4 Cri. L. Jour. 399 (401): 34 

Cal. 1 (F.B.), Nabu Sardar v. 

Emperor (32 Cal. 948 overruled). 

(1910) 11 Cri. L. Jour. 147 (147): 37 
Cal. 72, Dayanath Thakur v. Em- 
peror. 

(1913) 14 Cri. L. Jour. 546 (552): 37 
Mad. 125 (F.B.), Mare Ootvd v. 
Emperor . 

(1908) 7 Cri. L. Jour. 348 (349) (Lah.), 
Auditta Nand v. Emperor . 

(1922) 1922 All. 191 (192): 44 All. 614, 
Nizammuddin Khan v. Muhammad 
Zia-ul Nabi Khan. 

(1923) 1923 All. 484 (485), Ramdin Singh 
v. Nanzadak Singh. 

(1913) 14 Cri. L. Jour. 63 (63) : 35 All. 

103, Banarsidas v. Partab Singh. 

(1919) 49 Ind. Cas. 781 (783): 1919 

All. 300. Nasiban v. Emperor (The 
District Magistrate cannot make an 
order of remand) . 

[See however (1918) 1918 All. 343 (343) : 

40 All. 140, Lalji v. Emperor (Assum- 
ed that District Magistrate could 
cancel bond for reasons other than 
that the person can be released with- 
. . out hazard to the community) . 1 

( 19.22) 1922 Pat. 334 (336), Durga Singh 
v. Amar Dayal Singh. 

[See also (1924) 1924 Oudh 241 (241), 

Emperor v. Balwant Sinyh.] 


(7) (1924) 1924 Oudh 241 (241), Emperor v. 

lialwanl Singh. 

(1922) 1922 Pat. 420 (422), Manmohan 
Dae v. Babu Lai. 

(1922) 1922 Pat. 334 (336), Durga Singh 
v. Amar Dyal Singh. 

(8) (1924) 1924 Oudh 241 (241), Emperor v. 

Balwant Singh . 

(1914) 1014 Oudli 305 (306), Sheo Singh 
v. Emperor. 

(1919) 1919 All. 205 (206): 41 All. 651, 
Shankar Lai v. Emperor. 

(1922) 1922 Pat. 334 (336), Durga Singh 
v. Amar Dayal Singh. 

(1917) 1917 All. 428 (428): 39 AU. 466, 
Sita Ram v. Emperor. 

(9) See cases cited in foot-notes (4), (5) and 

(6) above. 

(10) (1915) 1915 Nag. 113 (113): 11 N. L. R. 

98, Emperor v. Dalli (Follows the 
Calcutta view) . 

(1918) 1918 Nag. 173 (1), Martand Rao 
v. Emperor (Follows the Calcutta 
view) . 

(1920) 1920 Nag. 138 (138) Kushal v. 

v. Emperor (Follows the Allahabad 
view) . 

Note 4. 

(1) (1911) 12 Cri. L. Jour. 480 (481): 33 

All. 624, Fakir-ud-din Khan t. 
Emperor. 



Power to cancel Bond. 


547 


trict Magistrate, the latter had jurisdiction to pass an order under this 
section. 1 - Again, the jurisdiction is not taken away from the District Magis- 
trate to interfere under this section with an order already passed. 

6. Parties if entitled to be heard in proceeding under this section. 

It has been held by the High Court of Patna that in dealing with an applica- 
tion under this section the District Magistrate is exercising neither appellate nor 
revisional powers and that, therefore, it is not incumbent upon him to hear the 
petitioner or his pleader before disposing of the application. 1 The High Court 
of Allahabad, without actually deciding whether it would be, illegal to make 
an order without hearing the applicant or his pleader, has held that as a matter of 
general practice, the parlies should be heard before the application is rejected. 2 
Where the Magistrate, while he was on tour gave the petitioner a date for hear- 
ing, but did not. inform him of the place at which it would be heard, it was held 
by the Chief t ourt ot Punjab that an order of dismissal without hearing the 
petitioner could not be maintained. 3 

7. Power to remand. — S. 428, infra, dealing with the powers of the 
appellate Court in appeals under Chapter 31 of the Code, has no application to 
a proceeding under this section. The District Magistrate cannot, in such a 
proceeding, therefore remand the case to the Magistrate for further inquiry. 1 

8. Power to demand fresh security.— This section does not enable 
the District Magistrate to order fresh security to be given where security had 
been given and accepted by the Subordinate Magistrate. 1 

9. Power to alter terms of bond.— The District Magistrate, under 

this section, can either cancel the bond or leave it alone. lie cannot alter or 
modify it. In an appeal against an order for security under S. 406, how- 
ever, the bond may be altered or modified by the appellate Court. 1 

1 26 * ( 1 ) Ali y surety for the peaceable conduct or good 
- behaviour of another nerson mav at amr 


Discharge of sureties 


j tut; peaceaoie conduct or goo 

behaviour of another person may at an 
time apply to a Presidency Magistral 


♦(CODE OF 1882 — S. 126, Paras. 1 and 2.) 

126. Any surety for the peaceable conduct or good behaviour of another person 

may at any time apply to a Presidency Magistrate Dis- 
Discharge of sureties. tr.ct Magistrate, Sub-Divisional Magistrate, or Magistrate 

of the first class, to cancel any bond executed under this 


Note 6. 

. v / , n , q 1 1919 Cal. 81 (81), Guru Praeanna 
(1) (1919) y jjar Kumar Maimmdar. 

Note 6. 

/ 1918 ) 1918 Pat. 183 (184), Khetra Ba*i 

(1) (1 J1 °^ R v. Emperor. 

Cri L. Jour. 630 (630): 1917 

(2) (1917) 13 428 : 37 All. 429, SUa Ram v. 

(1914) 19"l4 er 'b»h. 73 (74), 3f.hr Baksh 

(8) » y Emperor. 

Note 7 . 

( 1 ) (1919) 1919 Pat. 171 (172), Munammat 


Xasiban v. Emperor. 

. , v Note 8 . 

(1) (1905) 2 Cri. L. Jour. 278 (278): 1905 

/ , X r U n * I X ir 1 6 xt Empe ror v • pir va Lai . 
(1902) 6 Cal, w. N. 291 (292): 29 Cal. 

MOftR v i 55 A Panehoo Gazi v. Emperor. 
(10Oo) Cri. L. Jour. 507 (510): 8 

Oudh Cas. 245, Mahabir v. Em - 
peror . 

<1897) L, Cal f , W V 394 - Empress v. 

Ham Lai Acharjia . 0 ' 

Note 0. 

(l> <1922) Emperor? 18 ° < 18 °>- »• 


S. 125, 
Notes 
5-9. 
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Discharge of Sureties. 


S. 126 . District Magistrate, Sub-divisional Magistrate or Magistrate of 

the first class to cancel any bond executed under this Chapter 
within the local limits of his jurisdiction. 

( 2 ) On such application being made, the Magistrate 
shall issue his summons or warrant, as he thinks fit, requiring 
the person for whom such "surety is bound to appear or to be 
brought before him. 

SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES. .. .. 1 

SCOPE . . . . . . . . 2 

SURETY FOR PEACEABLE CONDUCT . . . . 3 

SURETY FOR GOOD BEHAVIOUR . . . . . . 4 

chapter within the local limits of his jurisdiction. 

On such application being made, the Magistrate shall issue his summons or war- 
rant, as he thinks fit, requiring the person for whom such surety is bound to appear, or 
to be brought before him. 

* *■ * * * * 


(CODE OF 1872 — Ss. 501, Paras. 1 and 2, 513, Paras. 1 and 2.) 

501. A surety for the peaceable conduct of an other person may at any time 

Discharge of sureties. a PP 1 > r to tlie Magistrate to be relieved from his engage- 

6 * ’ ment as surety. 

On such application being made, the Magistrate shall issue his summons or war- 
rant in order that the person for whom such surety is bound may appear or be brought 
before him. 


513. A surety for the good behaviour of a person may at any time apply to a 

Discharge of suretv.~ competent Magistrate to be relieved from his engagement 
® * as such suretv. 


On such application being made, such Magistrate shall issue his summons or war- 
rant in order that such person may appear or be brought before Jiim. 


(CODE OF 1861— Ss. 292 and 304.) 

292. A surety for the personal appearance of another person may at any time 

apply to the Magistrate or other officer as aforesaid, to be 
Discharge of sureties. relieved from his engagement as surety. On such applica- 
tion being made, the Magistrate shall issue his summons 
or warrant in order that the person for whom such surety is bound, may appear or be 
brought before him. 

•> * * * * ' * 

304. A surety for the good behaviour of a person may at any time apply to the 

Magistrate or other officer as aforesaid to be relieved from 
Discharge of surety. his engagement as surety. On such application being 

made, the Magistrate or other officer as aforesaid shall 
issue his summons or warrant in order that the person may appear or be brought before 
him. 

* * * * * * 
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1. Legislative Changes — 

Amendment of 1923. Sub-S. (3) to the section lias been deleted and 
re-enacted with an additional clause as S. 126-A, infra . 

2. Scope. — This section applies to cases where one person stands surety 
for the peaceable conduct or good behaviour of another person. The object of 
this section is to protect the surety who finds that he is unable to control the 
principal for whom he has given surety. 1 

Section 502, infra deals with cases where a person stands surety for the 
attendance or appearance of another person released on bail. 

3. Surety for peaceable conduct. — See Ss. 106 and 107. 

4. Surety for good behaviour.— See Ss. 108, 109, and 110. 


S. 126, 
Notes 
1-4. 


* 


126 . 

(3) When such person 
appears or is brought before 
the Magistrate, such Magis- 
trate shall cancel the bond, and 
shall order such person to give, 
for the unexpired portion of 
the term of such bond, fresh 
security of the same descrip- 
tion as the original security. 
Every such order shall, for the 
purposes of sections 121, 122, 

123 and 124, be deemed to be 
an order made under section 
106 or section 118, as the ease 

may be. 




Security for 
unexpired period 
of bond. 


vv nen a person 
for whose appear- 
ance a warrant 
or summons has 
been issued tinder the proviso 
to sub- section (3) of section 
122 or under section 126, sub- 
section (2), appears or is 
brought before him , the Magis- 
trate shall cancel the bond 
executed by such person and 
shall order such person to 
give, for the unexpired portion 
of the term of such bond, fresh 
security of the same description 
as the original security. Every 
such order shall, for the pur- 
poses of sections 121, 122, 123 
and 124, be deemed to be an 
order made under section 106 
or section 118, as the case m&y 
be. 


' *(CODE OF 1882— S. 126-A Para. 3.) 

126-A * * * 

Discharge of sureties. 

When such person appears or is brought before the Magistrate, such Magistrate 
Uhall cancel the bond, and shall order such person to give, for the unexpired portion of 

flection 126 — Note 2. 

<1) (1911) !?Cri. J ° Ur - 430 <432,! 

# 


(1913) 1 U. B. R. 159, Emperor 
v. Ignato Riro. 


S. 126-A. 
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Security for unexpired period. 


S. 126-A, 
Notes 
1—4. 


SYNOPSIS. 


Note No. 

LEGISLATIVE CHANGES .. .. . . 1 

UNGER THE PROVISO TO SUB-S. (3) OP S. 122 . . . . 2 

THE MAGISTRATE SHALL CANCEL THE BOND EXECUTED 

BY HIM .. .. .. 3 

“EVERY SUCH ORDER SHALL AS THE CASE MAY 

BE” 4 

1. Legislative changes. — This section is new. 

By the Amending Act XYIII of 1923, sub-S.* (3) of S. 126 was re-enacted 
as S. 126-A with an additional clause added to it . 

The words “when a person executed by such person” are newly 

added. 


2. Under the proviso to sub-S. (3) of S. 122.— The proviso to sub- 
S. (3) of S. 122 directs the issue of summons or warrant for the appearance of 
the person bound over, before a surety previously accepted, is rejected. 

3. The Magistrate shall cancel the bond executed by him. — On the 
appearance of the person bound over to keep the peace or for good behaviour, 
the Magistrate is bound to cancel the bond. 

4 . “ Every such order shall as the case may be. ’ ’ — Ss . 121 
to 124 deal with the proceedings to be taken subsequent to orders to furnish 
security under Ss. 106 and 118. An order under this section to furnish 
fresh security being deemed to be an order under Ss. 106 or 118, as the case may 
be, attracts the provisions of Ss. 121 to 124. Therefore, when the effect of an 


the term of such bond, fresh security of the same description as the original security. 
Every such order shall, for the purposes of Ss. 121, 122, 123 and 124, be deemed to be 
an order made under S. 100 or 8. 118, as the case may be. 


(CODE OF 1872— S. 501, Para. 3 and S. 513, Para. 3.) 

Discharge of sureties 501. * * * * 

On the appearance of the person to such warrant, or on his voluntary surrender, 
the Magistrate shall direct the engagement of the surety to be cancelled, and shall call 
upon such person to give fresh security, and, in default thereof, shall order him to be 
kept in simple imprisonment. 

Discharge of surety. 513. * * * 

On the appearance of such person pursuant to such summons or warrant, or on 
his voluntary surrender, such Magistrate shall direct the engagement of the surety to 
be cancelled, and shall call upon the person so appearing or surrendering to give fresh 
security, and, in default thereof, shall commit him to custody. 


' (CODE OF 1861— Ss. 292 and 304.) 

Discharge of sureties. -02. * * * # 

On the appearance of the person to such warrant or on his voluntary surrender, 
the Magistrate or other officer as aforesaid, shall direct the engagement of the surety to 
be cancelled and shall call upon such person to give fresh security, and in default there- 
of shall commit him to custody. 

Discharge of surety. 304. * 

On the appearance of the party pursuant to the warrant or on his voluntary sur- 
render, the Magistrate or other officer as aforesaid shall direct the engagement of t o 
surety to be cancelled, and shall call upon the person to give fresh security, and m 
default thereof shall commit him to custody. 
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order discharging a surety is to remit the suspect to prison for a term exceeding 
urn* year, the Magistrate is bound to refer the case to the Sessions Court as 
required under S. 123. 1 


1 27 . 


CHAPTER IX.i 

Unlawful Assemblies. 

(1) Any Magistrate or officer in charge of a police- 

Assembly to disperse on statio “ , ma ? command any unlawful 
command of Magistrate or assembly, or any assembly of five or more 

persons likely to cause a disturbance of the 

public peace, to disperse ; and it shall thereupon be the duty of 

the members of such assembly to disperse accordingly. 

(2) This section applies also to the police in the town of 
Calcutta. 


police-officer. 


SYNOPSIS . 

4 ‘ANY MAGISTRATE’’ 

OFFICER IN CHARGE OF A POLICE STATION 
“MAY COMMAND” 

UNLAWFUL ASSEMBLY 

ANY ASSEMBLY OF 5 OR MORE PERSONS 


Note No. 
1 
2 
3 
*4 
5 


iTlie whole of tliis chapter, so far as it applies to the City of Bombay, is repealed 
bv the City of Bombay Police Act, 1902. See S. 2 (1) and Schedule. 

* (CODE OF 1882— S. 127.) 

CHAPTER IX. 

UNLAWFUL ASSEMBLIES. 

127. Any Magistrate or officer in charge of a police-station may command any 

unlawful assembly or any assembly of five or more 
A ssemblv to disperse on persons likely to cause a disturbance of the public peace, 
ommarni of Magistrate or to disperse; and it shall thereupon be the duty of the 
police officers. members of such assembly to disperse accordingly. 

This section applies to the police in the towns of Calcutta and Bombay. 

(CODE OF 1872— S. 480.) 

PART XI. 

Preventive Jurisdiction of Magistrates. 


CHAPTER XXXVI. 

Of the dispension of unlawful assemblies. 

480 Any Magistrate or Officer in charge of a Police-station may command any 

unlawful assembly, or any assembly of five or more persons 
j ] V to disperse, on likely to cause a disturbance of the public peace, to dis- 
Asseni > Magistrate or perse: and it shall thereupon be the duty of the members 
comma er 0 f 8UC i, assembly to disperse accordingly. 


Ao (HD: s 


<1) (1911) 12 Crl - L - 


Sind L. R. 87, Imperator v. Qul 
Mahomed . 


S. 126- A, 
Note 4. 


S. 127. 



Dispersing Unlawful Assembly. 


OOu 


S. 127, 

Notes 

1—4. 


Note No. 

“LIKELY TO CAUSE A DISTURBANCE OF THE PUBLIC 

PEACE’’ .. .. .. . 6 

SUB SECTION (2) .. . . .. . . 7 

EFFECT OF NON-COMPLIANCE WITH AN ORDER UNDER THE 


SECTION 



Other Topics. 


Note 2, Pts. 1 and 2. 

Punishment — Duty to disperse. Sec Note 8. 
Scope of the section. See Note 3, and Note 
7, Pt. 1 and 2. 


Lawful assembly may be commanded to dis- 
perse. See Note 5, Pts. 1 and 2. 

Members of such assembly. Sec Note 4 and 
S. 142, I. P. C. 

Order by a Superior Police-Officer. See 

1. “Any Magistrate.” — Any Magistrate can exercise the power 
conferred under this section a up where in the district. 1 

2. Officer in charge of a police-station. — Under S. 551 of the Code, 
police-officers superior in rank to an officer in charge of a police-station may 
exercise the same powers throughout the local area to which they are appoint- 
ed, as may be exercised by such officer within the limits of his station. A Sub- 
IiLspector of Police 1 or a Deputy Commissioner of Police 2 can command an 
assembly to disperse under this section. But a police-officer in charge of a 
petrol boat is only an officer in charge of an out-post and has no power to 
disperse an unlawful assembly under this section. 3 

3. “May command.” — The command to disperse can be given only in 
the cases specified in the section. Where the assembly commanded to be dis- 
persed does not come within this section the order to disperse is illegal. The 
legality of the command depends on the conduct of the assembly preceding the 
command and not on what followed it. 1 

4. Unlawful Assembly. — The word “unlawful assembly” is de- 
fined in S. 141 of the Penal Code as follows:— 

“An assembly of five or more persons is designated an 'unlawful 
assembly \ if the common object of the persons composing that assembly is: — 

First. — To overawe by criminal force, or show of criminal force, the 
Legislative or Executive Government of India, or the Government of any Presi- 
dency, or any Lieutenant Governor, or any public servant in the exercise of the 
lawful power of such public servant, or 

Second. — To resist the execution of any law, or legal process; or 

Third.. — To commit any mischief or criminal trespass, or other offence; or 


Unlawful Assembly to 
disperse on the order of a 
Magistrate, etc. 


(CODE OF 3861— S. 111.) 

111. A Magistrate or Officer in charge of a Police- 
Station may command an unlawful assembly to disperse, 
and it shall thereupon be the duty of the members of 
such unlawful assembly to disperse accordingly. 


(1) [See 


Section 127 — Note 1. 

(1912) 13 Cri. L. Jour. 716 (716, 
717) : 34 All. 597, Abbu Singh v. 
Emperor. ] 

Note 2. 

<1) (1933) 1933 Nag. 277 (279). Yetwant v. 

Emperor. 


(2) (1883) 7 Bom. 42 (50), Empress v. Tucker. 

(3) (1923) 1923 Cal. 517 (518): 50 Cal. 318, 

Mahommed Yunus v. Emperor. 
Note 3. 

(1) (1933) 1933 Nag. 277 (282), Yesicant v. 

Emperor. 
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Fourth . — By means of criminal force, or show of criminal force, to any 
person to take or obtain possession of any property, or deprive any person of 
the enjoyment of a right of way, or of the use of water or other 'incorporeal 
right of which he is in possession or enjoyment, or to enforce anv right or sun- 
posed right ; or 

Fifth . — By means of criminal force, or show of criminal force, to com- 
pel any person to do what he is not legally bound to do, or to omit to do what- 
lie is legally entitled to do. 

Explanation . — An assembly which was not unlawful when it assem- 
bled may subsequently become an unlawful assembly.” 

As to cases arising under the various clauses of 8. 141 of the Penal 
Code, see the undermentioned cases. 1 


Note 4. 

(1) Cases under Clause (1). 

(1931) 1931 Mad. 484 (486): 54 Mad. 

1025, The Public Prosecutor v. 
Yaddauiudi Satyanarayan. 

(1931) 1931 Cal. 128 (128), Hari Kishore 
Sahn v. Emperor. 

(1931) 1931 Cal. 410 (413): 58 Cal. 1303, 
If amend ra Chandra Pay v. Emperor. 
(1933) 1933 Cal. 361 (362), Ambika 

Charan I>e v. Emperor. 

Cases under Clause (2). 

(1909) 10 Cri. L. Jour. 208 (209): 2 

Sind L. R. 6, Imperator v. Haji 
Baka . _ „ „ _ 

(1923) 1923 Pat. 1(f); 2 ** at - 134 » Em- 
peror v. Abdul Ilainid. 

(1909) 1929 Pat. 206 (206), Pamdarsan 

U ah ton v. Emperor. 

(1925) 1925 Nag. 260 (265), Bit a ram v. 

Emperor . 

(1923) 1923 Mad • 592 (592): 46 Mad. 

1 257. Venkannn v. Emperor. 

/‘\RR9) 1 Weir 64 (65). 

( 1891 ) 14 Mad. 126 (130), Empress r. 

Tirakadu . 

M 918 > 1918 Lull . 332 (333): 1918 Pun. 
(1 ' Re 9, Altar Singh v. Emperor. 

1 1 R 04 1 21 Cal. 392 (397), Moher Sheikh 

' v. Queen-Empress. 

. _ f. o O ( A \ • KK Ttnm 


v (Juecn-rJmpresH . 

/1Q311 1931 Bom. 520 (524): 55 Bom. 

' 725, Pamachandra Saroyan Sastri 

v Emperor. 

/iooo) 1929 Bom. 433 (438), Balchandra 
' ■ k Jlanadio i v . Emperor. 

(1875) 7 N.-W. P. 209 (211), Queen v. 
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5. Any assembly of five or more persons.— The words “any assem- 
bly'' ;ire used as distinguished from “unlawful assembly.” So any assembly of 
five or more persons can be ordered, under this section, to disperse, even if 
it b.as assembled for a lawful purpose if it is likely to cause a breach of the 
peace . 1 Where only three persons moved on carrying flags with the object of 
drawing a crowd and in fact gathered a crowd around them, it was held that the 
whole body of men constituted an assembly of 5 or more men within the mean- 
ing ot this section irrespective of the fact whether the crowd was stationary or 
moving and even though only three persons were responsible for drawing the 
crowd . 2 

6. “Likely to cause a disturbance of the public peace.’— In the 

case of an assembly other than an unlawful assembly this section enables a 
Magistrate or Police-officer, to order the assembly to disperse when lie is con- 
vinced that it is likely to cause a disturbance of the public peace. 1 It is the 
fact that such an assembly is likely to cause a disturbance of the public peace 
that gives jurisdiction to the Magistrate or Police-officer to act under this sec- 
tion. 2 The expression “likely to cause the disturbance of the public peace” 
has not been defined anywhere, but it is clear that before an assemblv can be 
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said to be likely to cause the disturbance of the public peace it must appear 
that the behaviour of such assembly is such as to indicate that it would he an 
active party to the disturbance of public peace or that it is reasonably calcu- 
lated to provoke others to a breach of the peace 3 whether any such assembly 
was likely to cause a disturbance of ' the public peace at the time the order to 
disperse was made, is a question of fact 4 which must be proved by indepen- 
dent evidence. The mere opinion of the officer is not sufficient. 3 In arriv- 
ing at a conclusion on this point, the conduct and behaviour of the assembly 
should be considered.*' 

7. Sub-S. 2. — This sub-section dixl not exist in the corresponding 
S. -ISO of the Code of 1872. S. 127 of the Code of 1882 was made 
applicable to the Police in both the Towns of Calcutta and Bombay. But the 
words “and Bombay’’ were repealed by S. 2 (1) of the City of Bombay Police 
Act. 1902 (Bom. Act IV of 1902;. 

S. Effect of non-compliance with an order under this section. — 

If the assembly, after being commanded to disperse does not do so, the officer 
so commanding may forcibly disperse such assembly under the next S. 128. 
Further in the case of an unlawful assembly the members of such assembly can 
be charged under 8. 145 of the Penal Code and in the case of other assemb- 
lies under S . 131 of the Penal Code . 1 

128 .* If, upon being so commanded, any such assembly 

does not disperse, or if, without being so 
Use of civil force to dis commanded, it conducts itself in such a 

perse ’ manner as to show a determination not 

to disperse, any Magistrate or officer in charge of a police- 
station, whether within or without the presidency-towns, may 
-proceed to disperse such assembly by force, and may require the 
assistance of any male person, not being an officer or soldier in 
Her Majesty’s Army or a volunteer enrolled under the Indian 
Volunt pe rs Act, 1869* and acting as such, for the purpose of 

■ ‘ ‘(CODE OF 1882— S. 128.) _ 

128 If upon being so commanded, any such assembly does not disperse, or if, with- 
’ out being so commanded, it conducts itself in such a manner 

of civil force to ns to show a determination not to disperse, any Magistrate 
V s0 ° or officer in charge of a Police station, whether within or 

disperse. without the Presidency-towns, may proceed to disperse such 

. force, and may require the assistance of any male, person, not being an officer 
assemb \ . Majesty’s Army or a volunteer enrolled under the Indian Volunteers Act, 

or soldier J|g suc h, tor the purpose of dispersing such assembly, and, if necessary, 

1860, an ^ confining the persons who form part of it, in order to disperse such 
arresting * they may be punished according to law. 

assembly, or ui.u ‘ 
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S. 128, 
Notes 
1 — 2 . 


dispersing such assembly, and, if necessary, arresting and con- 
fining the persons who form part of it, in order to disperse 
such assembly or that they may be punished according to law. 


SYNOPSIS. 

LEGISLATIVE CHANGES 
SCOPE OP TIIE SECTION 
“SUCH ASSEMBLY” .. 

“OFFICER-IN-CHARGE OF THE POLICE-STATION 
DUTIES OF CITIZENS 

EFFECT OF DISOBEDIENCE OF THE ORDER TO DIS- 
PERSE 

DUTIES, RIGHTS AND LIABILITIES OF OFFICERS ACTING 
UNDER THIS SECTION 


• • 

• • 


Note No. 
1 
2 

3 

4 

5 

6 


Other Topics. 

Force — Civil force. See Note 2, Pt. 1. 

1. Legislative changes. — 

(1) There was no provision corresponding to this in the Code of 1861 

and any police-man appointed under Act V of 1861 could 

apprehend any of the members of an unlawful assemblv. 1 

(2) Difference between the Code of 1872 and 1882: 

(a) 1 he word male ’ was newly added in 1882 before the word 
“person. ' ? 

(5) Ihe words ‘not being an officer as such” were substi- 

tuted for the words “other than any European or Native 
Troops of Her Majesty acting as such.” 

(r) The words “arresting and confining according to law” 

were substituted for the words “for the purpose of dispo- 
sing it and arresting the persons who form part of it.” 

(3) There is no difference between the Code of 1882 and this Code in 

this respect. 

2. Scope of the section. — S. 127 empowers any Magistrate or 
officer-in-charge of a Police-station to command any unlawful asesmblv 


*The Indian Volunteers Act, 1869, has since been repealed bv the Auxiliary Force- 
Act, 1920. 


(CODE OF 1872— S. 481.) 

481. If, upon being so commanded, any such assembly does not disperse, or if. 

without being so commanded, it conducts itself in such a 
Use of force to disperse, manner as to show a determination not to disperse, any 

Magistrate or officer in charge of a Police station may pro- 
ceed to disperse such assembly by force, and may require the assistance of any person,, 
other than any European or Native Troops of Her Majesty acting as such, for the pur- 
pose of dispersing it, and arresting the persons who form part of it. 

(CODE OF 1861— Nil.) 


Section 128 — Note 1. 

(1) (1870) 13 Suth. W. R. Cr. 75 (76). Qxteen 


v. ±88 an Shurreff. 
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to disperse. This section lays down what the Magistrate or officer-in-charge of 
the Police-station has to do if the assembly disobeys or shows a determination to 
disobey, such order. This section lays- down when civil force is to be used in 
dispersing the unlawful assembly. Ss. 129 to 131, infra enact under what 
circumstances military force can be resorted to. The object of these sections 
is to sec that, as far as possible, only minimum force is used in dispersing the 
assembly. The degree of force which may lawfully be used in the suppression 
of an assembly depends on the nature of such assembly, for the force used must 
always be moderated and proportioned to the circumstances of the case and 
to the end to be obtained. 1 


3. “Such assembly. “—The words “ such assembly” refer to the 
assembly specified in S. 127. It must be an unlawful assembly as defined in 
S. Ml of the Penal Code or an assembly of five or more persons likely to cause 
disturbance of the peace. Where three persons whose object was to draw a crowd 
which was likely to cause a breach of the peace refuse to disperse on being 
commanded to do so and in fact about 60 persons followed them, it was held 
that the three persons with the other crowd of 60 persons constituted an un- 
lawful assembly. 1 


4. “ Officer-in-charge of a Police-station .— See S. 4 (p). It has 
been held in the undermentioned cases 1 that an officer in charge of a petrol 
boat who had no greater powers than that of an officer- in-charge of an out-post, 
and who has no powers of investigation under S. 156, infra, was not an “officer 
in charge of a Police station” and could not act under this section. A Police- 
officer who is superior to the officer in charge of a Police station is also entitled 
to act under this section." 

5. Duties of citizens. — This section does not empower the Magistrate 
or Police-officer to take the assistance of an officer or soldier in Her Majesty’s 
army or of any volunteer enrolled under Act XX of 1869 for dispersing unlaw- 
ful assemblies. He can only require the assistance of any male person for the 
said purpose. Every such person is bound to assist the Magistrate or Police- 
officer. 1 See also 8. 42, ante. 

6. Effect of disobedience of the order to disperse.— The unlawful 

assembly which refuses to disperse may be dealt with as follows: — 

(a) The assembly may be dispersed by force. 1 

( 1 )) Ring-leaders or as many of the persons forming part of it as may 
be necessary may be arrested and confined. 2 

(c) The persons disobeying may be prosecuted under S. 145 of the 
Penal Code. 3 


S. 128, 
Notes 
2 — 6 . 



(i) 


(1898) 


Note 2. 

21 Mad- 249 

Subba iVakfc 
Report >n 
riot 1893 ) 


the 


(259), Empress y. 
(Citing Lord Bowen’s 
Colliers strike and 


( 1 ) 

( 1 ) 

( 2 ) 


Note 3. 

13 ) 7 Bom. 42 (49), Empress v. Tucker. 

Note 4. 

,o \ 1923 Cal. 517 (518) : 50 Cal. 318, 
,3) JLtnhommcd Yunus v. Emperor. 

J3) T Bom. 42 (50). Empress v. 

Tucker. 


Note 6. 

(1) (1931) 1931 Bom. 57 (65) (S. B.), Oha- 

nappa Santirappa v. Emperor. 


( 1 ) 

( 2 ) 

(3) 


Note 6. 

(1904) 1 Cri. L. Jour. 920 (923), Em- 
peror v. Knla Nanji (Kathiawar). 
(1931) 1931 Bom. 520 (521, 6C4) : 55 

Bom. 725, Ramachandra Narain y. 
Emperor. 

(1931) 1931 Mad. 484 (485): 54 Mad. 

1025, Public Prosecutor v. Vadlamudi 
Satyanarayana. 




55S 


Dispersing Unlawful Assembly. 


S. 128, 

Note 7. 


S. 129. 


S. 130. 


7. Duties, rights and liabilities of officers acting 1 under this section. — 

If the Magistrate or officer in charge of a Police station commands an unlawful 
assembly to disperse and the assembly does not disperse it will be the duty of 
the police-officer or Magistrate, before resorting to force to arrest the persons 
who appear to be the leaders of the assembly and see what effect it would 
have on the assembly. If the assembly still persists in not dispersing, 
a warning should be given that if they refused to disperse, force would be used. 1 
Of course, the section authorises the officer to disperse the assembly by force 
even without commanding it to disperse, “if it conducts itself in such a manner 
as to show a determination not to disperse.” But great caution should be 
exercised in exercising the power. 

If the officer is competent to art under this section and acts in good faith 
he is entitled under S. 132, infra , to be protected from prosecution for doing 
such acts. 2 

1 2£>.* If apy such assembly cannot be otherwise dispersed, 

and if it is necessary for the joublic security 
that it should be dispersed, the Magistrate 
of the highest rank who is present may cause it to be dispersed 
by military force. 

1 30.f (1) When a Magistrate determines to disperse any 

such assembly by military force, be may 
require any commissioned or non-commis- 
sioned officer in command of any soldiers 
in Her Majesty’s Army or of any volun- 
teers enrolled under the Indian Volun- 


Use of military force. 


Duty of Officer command- 
ing troops required by 
Magistrate to disperse as- 
sembly. 


* (CODE OF 1882— S. 129.) 

129. If any such assembly cannot be otherwise dispersed, and if it is necessary for the 

public security that it should be dispersed, the Magistrate 
Use of military force. of the highest rank who is present may cause it to be dis- 
persed by military force. 


(CODE OF 1872— S. 482.) 

482. If nil unlawful assembly cannot be otherwise dispersed, and if it is necessary 

for the public security that it should be dispersed, the 
Use of military fo.ee. Magistrate of the highest rank who is present may cause 

it to be dispersed by military force. 


(CODE OF 1861— Nil.) 


+ (CODE OF 1882— S. 130.) 


130. When a Magistrate determines to disperse any such assembly by military 


Note 7. 

(1) (1898) 21 Mad. 249 (252), Empress v. 

Subba Naick. 


(2) (1921) 1921 Cal. 697 (698), Abdul Rahim 

v. Emperor. 
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teers Act, 1869*, to disperse such assembly by military force, 
and to arrest and confine such persons forming part of it as the 
Magistrate may direct, or as it may ‘be necessary to arrest and 
confine in order to disperse the assembly or to have them 
punished according to law. 

(2) Every such officer shall obey such requisition in such 
manner as he thinks fit, but in so doing he shall use as little 
force, and do as little injury to person and property, as may be 
consistent with dispersing the assembly and arresting and 
detaining such persons. 

SYNOPSIS . 

Note No. 

LEGISLATIVE CHANGES .. . . i 

“EVERY SUCH OFFICER SHALL OBEY SUCH REQUISI- 
TION” — SUB-S. 2. .. . . .. 2 

1. Legislative changes. The words “any officer in command of any 

of Her Majesty ’s Troops, whether European or Natives” in S. 484 of the Code 
of 1872 were substituted by the words “any commissioned or non-commission- 
ed officer in command of any soldiers in Her Majesty s Army or of any volun- 
teers enrolled under the Indian Volunteers Act, 1869” in 8. 180 of the Code 

of 1882. 

2. “Every such officer shall obey such requisition ’ ’—Sub-S. 2. 

It is the duty of the Military officers in the service of the Crown to aid the 

civil authorities in quelling: disorder . 1 

force he may require any commissioned or non-commis- 
sioned officer in command of any soldiers in Her Majesty's 
Dutv of officer com- Army or of any volunteers enrolled under the Indian 
mandfng troops required Volunteers Act, 1869, to disperse such assembly by military 
By Magistrate to disperse force, and to arrest and confine such persons forming part 
assembly. ^ as Magistrate may direct, or as it may be necessary 

to arrest and confine in order to disperse the assembly or 

to have them punished according to law. 

Every such officer shall obey such requisition in such manner as he thinks fit; but 
. go d 0 i n g ho shall use as little force, and do as little injury to person and property, as 
171 | )C consistent with dispersing the assembly and arresting and detaining such persons. 


(CODE OP 1872— S. 484.) 


484. When a Magistrate determies to disperse an assembly by military force, he 

may require any officer in command of any of Her 
Majesty’s Troops, whether European or Native, to disperse 
such assembly by such force, and it shall be the duty of 
every such officer to obey every such requisition in such 


Duty of officer com- 
troops required 


TTi n n d i n H troop*8 « - ^ • - ~ •** 

Magistrate to disperse manner as in his discretion appears proper; but in doing 
- - ‘ so he shall use as little force, and do as little injury to 

person and property, as is consistent with dispersing the 


by 

assembly 


*The Indian Volunteers Act, 18G9, was repealed by the Auxiliary Force Act, 1920. 

Section Santirappa v. Reo. 

(!) (193D 1931 Bom. 57 (59), CWiannoppa 
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131.* When the public security is manifestly endangered 
„ „ ... by any such assembly, and when no Magis- 

Powers of commissioned 4/7 ° 

military officers to disperse trate can be communicated with, any 
assembly. commissioned officer of Her Majesty’s 

Army may disperse such assembly by military force, and may 
arrest and confine any persons forming part of it, in order to 
disperse such assembly or that they may be punished according 
to law ; but if, while he is acting under this section, it becomes 
practicable for him to communicate with a Magistrate, he shall 
do so, and shall thenceforward obey the instructions of the 
Magistrate as to whether he shall or shall not continue such 
action. 


Protection against pro- 
secution for acts done under 
this Chapter 


132.f No prosecution against any 
person for any act purporting to be done 
under this Chapter shall be instituted in 


assembly and arresting and detaining such persons as he may be directed by the Magis- 
trate to arrest and detain, or as it may be necessary to arrest and detain for the purpose 
of dispersing the assembly. 


(CODE OF 1861— Nil.) 


* (CODE OF 1882— S. 131.) 

131. When the public security is manifestly endangered by any such assembly, 

and when no Magistrate can be communicated with, any 
Power of Commission- Commissioned officer of Her Majesty’s Army may disperse 
ed Military officers to dis- such assembly by military force, and may arrest and con- 
perse assembly. line any persons forming part of it, in order to disperse 

such assembly or that they may be punished according to 
law; but, if while he is acting under this section, it becomes practicable for him to com- 
municate with a Magistrate, he shall do so, and shall thenceforward obey the instructions 
of the Magistrate as to whether he shall or shall not continue such action. 

(CODE OF 1872— S. 487.) 

487. When the public security is manifestly endangered by an unlawful assembly, 

and when no Magistrate can be communicated with, any Corn- 
Duty of Queen’s officers missioned Officer of Her Majesty’s European or Native 
to suppress assembly. Forces may disperse any such assembly by military force; 

and in doing so, he shall have the same protection as a Magis- 
trate and all officers and soldiers acting under bis orders shall have the protection mention- 
ed in section four hundred and eighty-six; but as soon as such Commissioned Officer can 
•communicate with any Magistrate, it is his duty to do so. 

(CODE OF 1861— Nil.) 
t(CODE OF 1882— S. 132.) 

132. No prosecution against any Magistrate, Military officer, Police-officer, soldier 

or volunteer for any act purporting to be done under this 
Protection against pro- chapter shall be instituted in any Criminal Court except 
sedition for acts done sane tj on of the Governor-General in Council; 

under this chapter. ■, 
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any Criminal Court, except with the sanction of the Local 
Government; and — 

O) no Magistrate or police-officer acting under this 
Chapter in good faith, 

(b) no officer acting under section 131 in good faith, 

(c) no person doing any act in good faith, in compliance 
with a requisition under section 128 or section 130, and 

(d) no inferior officer or soldier, or volunteer, doing any 

act in obedience to any order which he was bound to obey, shall 
be deemed to have thereby committed an offence : 

♦“Provided that no such prosecution shall be instituted in 
any Criminal Court against any officer or soldier in His 
Majesty’s army except with the sanction of the Governor- 
General in Council.” 

♦This proviso was added by the Devolution Act, 1920. 




(a) no Magistrate or Police-officer acting under this chapter in good faith, 

(0) no officer acting under section 131 in good faith, 

( c ) no person doing any act in good faith^in compliance with a requisition under 
section 128 or section 130, and 

<d) no inferior officer, or soldier, or volunteer, doing any act in obedience to anv 
order which under military law he was bound to obey, 

hill he deemed to have thereby committed an offence. 

(CODE OF 1872 — Ss. 483, 485, 486 and 488.) 

483 No Magistrate shall be held to commit any offence by ordering the dis- 

n nf military l ,CTsi i on ; miUtai T force of any assembly, the dispersion of 
When use °* ' which he regards, on reasonable grounds and in good faith, 

force is not an on • as necessary to the public security. 


What acts done in obey- 
ing requisition not an 
offence. 


Acts of inferior officers 
and soldiers, done in obe- 
dience to order, not an 

offence. 

4ft8. No prosecution 


Sanction 

prosecution? 

sections 481 


required to 
for acts done, 
, 482, 484, and 


487 . 


48o. No officer obeying any such requisition shall 
be held to have committed any offence by any act done by 
him in good faith in order to comply with it. 

48(5. No inferior officer or private soldier shall be 
held to have committed any offence by any act done for 
the dispersion of any such assembly in obedience to any 
order which lie was bound by the Mutiny Act or by the 
Indian Articles of War to obev. 

w 

against any Magistrate, officer or soldier, for anv 
act done under the provisions contained in sections four 
hundred and eighty-one, four hundred and eight v-two 
four hundred and eighty-four and four hundred' and 
eighty-seven, shall be instituted in any Criminal 
Court, except with the sanction of the Government of 
India, or the Government of Madras or Bombay. 


Cr. 


(CODE OF 18 


Z— Nil.) ^ 




P. C.— 71 
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S. 132, 
Notes 
1-4. 


SYNOPSIS. 


Note No. 

LEGISLATIVE CHANGES .. .. .. .. 1 

SCOPE OF THE SECTION . . . . . . 2 

DISTINCTION BETWEEN THIS SECTION AND S. 79, PENAL 

CODE .. .. .. .. .. .. 3 

“PROSECUTION” — MEANING OF .. .. .. 4 

“PURPORTING TO BE DONE” . . .. .. .. 5 

EXCEPT WITH THE SANCTION OF THE LOCAL GOVERN- 
MENT . . . . . . . . . . . . 6 

POLICE-OFFICER ACTING UNDER THIS CHAPTER . . 7 

“GOOD FAITH” .. .. .. .. ... 8 

CLAUSE (d) . . . . . . . . . . 9 

WHETHER WANT OF SANCTION IS CURED BY S. 537 . . 10 


Other Topics. 

In obedience to any order. See Note 9, Pt. 2. 

1. Legislative changes. — By Act XXX VIII of 1920 the words “ Local 
Government” were substituted for the words ‘‘Governor-General in Council” 
which stood originally, and the proviso was newly added. 

2. Scope of the section. — This section requires that no prosecution shall 
be instituted against any person for any act purporting to be done under this 
chapter without the sanction of the competent authority. The object obviously 
is to protect responsible public servants against the institution of possibly 
vexatious criminal proceedings in respect of such acts. The policy of the legis- 
lature is to afford adequate protection to public servants, to ensure that they 
are not prosecuted for anything done by them in the discharge of their official 
duties without reasonable cause. The section should therefore be construed as 
broadly as it is framed. 1 

3. Distinction between this section and S. 79, Penal Code. — S. 79 of the 
Penal Code provides that nothing is an offence which is done by any person who 
is justified by law or who, by reason of a mistake of fact, and not by reason of 
a mistake of law. in good faith, believes him to be justified by law, in doing 
it. The protection granted by it is a protection against conviction and applies 
only when all the facts are known, i.e., when the trial is over. But this operates 
even before the trial begins. In other words the protection given by this 

section is one against the trial itself. 1 

4. “ Prosecution ’ ' — Meaning of. — An inquiry which merely results in 
the dismissal of a complaint does not amount to a “prosecution” within the 
meaning of this section. 1 


v. Rama Rao. 

Note 4. 

(1) (1929) 1929 Cal. 229 (231), Santi Ram 

Mandal v. Emperor ( Per Graham, 

J.). 

> 


Section 132 — Note 2. 

(1) (1933) 1933 Mad. 268 (269), Schamnad 

v. Rama Rao. i 

Note 3. 

( 1 ) (1933) 1933 Mad. 268 (269), Schamnad 
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5. Purporting* to be done”. — It is enough for the application of the 
section if a person empowered to act under this chapter purported to act under 
H. It is not necessary for him, before the question of sanction is raised to prove 
that there was in fact such an assembly as is contemplated by this chapter. 1 In 
deciding whether a person purported to act or not the Court is not confined to 
the complaint and the sworn statement. The reason is that appropriate asser- 
tions in the complaint or the sworn statement, even if false, can deprive officers 

of the protection given by this section and this cannot have been intended by 
the Legislature.- 


6. Except with the sanction of the Local Government.— The sanction 
of the Local Government is a condition precedent to the prosecution of any 
person empowered to act under this chapter for any act done or purported to 
have been done by such person under this chapter. 1 

7. Police-officer acting under this chapter.— The power to disperse an 
unlawful assembly is not given by the Code to any police-officer below the rank 
of an officer in charge of a police station. Any officer below that rank, e.g ., 
an officer in charge of a petrol boat who purports to act under section 127, supra \ 
is noc protected by the provisions of this section. 1 

8. “Good faith”. — Under S. 52 of the Penal Code “nothing is said to 
be done or believed in good faith which is done or believed without due care 
and attention” This definition applies also to this Code by virtue of S. 4, 
supra } 

The term is to be interpreted relatively to the position of the person 
doing an act or omission with due regard to the surrounding circumstances. 2 
Where a police-officer did not believe it necessary for the public security to 
desperse an assembly by firing on them, but nevertheless gave orders to shoot 
with the result that a man was shot dead, it was held that he did not act in 
good faith. 3 

9. Clause (d).— A police-officer is not protected simply because he 
obeyed the orders of his superior officer 1 unless the order is one which he is 
bound to obey. He is not bound to obey an illegal order of the superior officer. 
Where therefore an order is manifestly illegal and the subordinate has the same 
opportunities ot observing and judging the circumstances as the superior, it is 
no defence for the former to plead that he obeyed the orders of his superior. 2 
A subordinate obeying the orders of his superior will, however, even if the order 



Note 6. 

(1) (1033) 1033 Mad. 268 (269), Schamnad v. 

,1021) {92T Ca7°* 697 (698). Abdul Rahim 
( v. Emperor. 


( 2 ) 

( 1 ) 


(1933) 

(1933) 


1933 Mad. 268 (269), Schamnad v. 
Rama Rao. 

Note 6. 

1933 Mad. 268 (269), Sctuimnad 

v. Rama Rao. 


(1) (1923) 


Note 7. 

1923 Col. 517 (518): 50 Cal. 318, 
ifahommed Tunas v. Emperor. 


( 1 ) 

( 2 ) 

(3) 


(1898) 
(1868) 
( 1898) 


Note 8. 

21 Mad. 249 (252), 
Subba Naick. 

10 Siith. W. R. Cr. 
S »< run Sahai. 

21 Mad. 249 (252). 

Subba Naick. 


Empress v. 
20 (20), Shea 
Empress v. 


U898) ' <252) ' Em ” 
<2> ,1898> I ,262 >' *-P 

0924) 1924 Sind 33 (35) : „ 8ind 
182, AUahrakhxo v. Emperot 


v. 


R. 


S. 132, 
Notes 
5-9. 
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Notes 
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S. 133. 


is illegal, be entitled to protection under S. 76 of the Penal Code, if, by reason 
of a mistake of fact, lie believes, in good faith, to be bound by law to obey it. 3 

10. Whether want of sanction is cured by S. 537. — As has been seen in 
Note 6, (Mir, the sanction is a condition precedent, to the institution of a prose- 
cution against any person for an act done under this chapter and consequently, 
the absence of a sanction is an illegality which cuts at the very root of the 
prosecution and is not one curable by S. 537. 1 


CHAPTER X. 

Public Nuisances. 

1 33.* (1) Whenever a District Magistrate, a Sub - 

divisional Magistrate or a Magistrate of 

removt 1 i t o 0 f n nuisa 0 nce er f ° r M ie fi rst c ^ ass considers, on receiving a 

police-report or other information and on 
tailing such evidence {if any) as he thinks fit , 

that any unlawful obstruction or nuisance should be 
removed from any way, river or channel which is or may be 
lawfully used by the public, or from any public place, or 

that the conduct of any trade or occupation, or the keep- 
ing of any goods or merchandise, is injurious to the health or 
physical comfort of the community , and that in consequence 
such trade or occupation should be prohibited or regulated or 
such goods or merchandise should be removed or the keeping 
thereof regulated, or 


* ( CODE OF 1882— S. 133.) 

CHAPTER X 

Public Nuisances. 

133. Whenever a District Magistrate, a Sub-divisional Magistrate, or, when em- 
powered by the Local Government in this behalf, a Magis- 

Conditional order for re- trate of the first class, considers, on receiving a report or 
xnoval of nuisance. other information, and on taking such evidence (if any) 

as lie thinks fit, 

that any unlawful obstruction or nuisance should be removed from any way river 
or channel which is, or may be, lawfully used by the public, or from any public place, or 
that any trade or occupation, or the keeping of any goods or merchandize by reason 
of its being injurious to the health or physical comfort of the community, should be sup- 

pressed or removed or prohibited, or 

that the construction of any building, or the disposal of any substance as likely 
to occasion conflagration or explosion, should be prevented or stopped, or 

that anv building is in such a condition that it is likely to fall, and thereby cause 
injury to persons living or carrying on business in the neighbourhood, or passing by, 
that, in consequence, its removal, repair, or support is necessary, or 


(3) [See (3883) 1883 Pun. R«- No. 17, p. 27, 

Niamat Khan v. Emperor. J 


Note 10. o- 

(1) (1907) 6 Oi. L. Jour. 382 (383) : 

’ Mad. 380, In re Perumal Nayad/o. 
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that the construction of any building, or the disposal of 
any substance, as likely to occasion conflagration or explosion, 
shcmld be prevented or stopped, or 

that any building, tent or structure, or any tree is in 
such a condition that it is likely to fall and thereby cause in jury 
to persons living or carrying on business in the neighbourhood 
or passing by, and that, in consequence the removal , repair or 
support of such building, tent or structure, or the removal or 
support of such tree, is necessary, or 

that any tank, well or excavation adjacent to any such 
way or public place should be fenced in such manner as to 
prevent danger arising to the public, or 

that any dangerous animal should be destroyed, confined 
or otherwise disposed of, 

such Magistrate may make a conditional order requiring 
the person causing such obstruction or nuisance, or carrying on 
such trade or occupation, or keeping any such goods or mer- 
chandise, or owning, possessing or controlling such building, 
tent, structure, substance, tank, well or excavation, or owning or 
possessing such animal or tree, within a time to be fixed in the 

order, 

to remove such obstruction or nuisance ; or 

to desist from carrying on, or to remove or regulate in 
such manner as may be directed, such trade or occupation; or 

to remove such goods or merchandise, or to regulate the 
keeping thereof in such manner as may be directed; or 

to prevent or stop the erection of, or to remove, repair or 
support, such building, tent or structure; or 


that any tank, well, or excavation adjacent to any such way or public place should 
be fenced in such a manner as to prevent danger arising to the public, 

such Magistrate may make a conditional order requiring the person causing such 
« instruction or nuisance, or carrying on such trade or occupation, or keeping any such 
or merchandize, or owning, possessing, or controlling such building, substance, tank, 
weU or excavation, within a time to be fixed in the order, 

' tQ rein ove such obstruction or nuisance; or 

t° suppress or remove such trade or occupation; or 
to remove such goods or merchandize; or 

prevent or stop the construction of such building; or 
to remove, repair, or support it; or 

alter the disposal of such substance; or 

« a « lr mall A r nvnn vo f i ai» no 4- 


to 


fence such tank, well, or excavation, as the case may be; or 
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to remove or support such tree ; or to alter the disposal 
of such substance; or 

to fence such tank, well or excavation, as the case may 

be ; or 

to destroy , confine or dispose of such dangerous animal 
in the manner provided in the said order-, or, if he objects so to 
do, 

to appear before himself or some other Magistrate of the 
First or Second class, at a time and place to be fixed by the 
order, and move to have the order set aside or modified in the 
manner hereinafter provided. 

(2) No order duly made by a Magistrate under this 
section shall be called in question in any Civil Court. 

Explanation: — (a) ‘public place' includes also property 
belonging to the State, camping grounds and grounds left 
unoccupied for sanitary or recreative purposes. 


to appear before himself or some other Magistrate of the first or second class, at a 
time ami place to lie fixed by the order, and move to have the order set aside, or modi- 
fied in manner hereinafter provided. 

Xo order duly made by a Magistrate under this section shall be called in question 
in any Civil Court. 

E.r/iUinatioii . — A “public place” includes also property belonging to the State, 
camping grounds and grounds left unoccupied for sanitary and recreative purposes. 

(CODE OF 1872— S. 521.). 

521 . Whenever a Magistrate of the District or a Magistrate of a Division of 

a District, or, when empowered by the Local Govern- 
Magistrate may order ment in this behalf, a Magistrate of the first class, consi- 
removal of nuisances. ders that any unlawful obstruction or nuisance should bo 

removed from any thoroughfare or public place, 

or that any trade or occupation, by reason of its being injurious to the health cr 
comfort of the community, should be suppressed or should be removed to a different 

place, 

or that the construction of any building, or the disposal of any combustible sub- 
stance, as likely to occasion conflag.ation, should be prevented, 

or that any building is in such a state of weakness that it is likely to fall, and 
thereby cause injury to persons passing by, and that its removal in consequence is neces- 
sary, 

or that any tank or well adjacent to any public thoroughfare should be fenced in 
such a manner as to prevent danger arising to the public — such Magistrate may issue an 
order to the person causing such obstruction or nuisance, or carrying on such trade or occu- 
pation, or being the owner or in possession of, or having control over, such building, 
substance, tank or well, as aforesaid, calling on him, within a time to be fixed in the 

order, 
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SYNOPSIS. 

Note No. 

I. LEGISLATIVE CHANGES .. .. .. 1 

II. REMEDIES FOR A PUBLIC NUISANCE . . . . 2 

III. SCOPE AND APPLICABILITY OF THE SECTION . . 3 

III-A. PREVENTIVE ACTION IN RESPECT OF ANTICI- 


PATED NUISANCE .. .. .. 3-A 

IV. SECTIONS 133 AND 144 . . . . . . 4 

V. SECTIONS 133 AND 147 . . . . . . 5 

VI. WHO MAY ACT UNDER THE SECTION . . . . 6 


S. 133. 


to remove such obstruction or nuisance, or to suppress or remove sue!) trade or 
occupation, 

or to stop the construction of such building, 
or to remove it, 

or to alter the disposal of such substance or to fence such tank or well, as t lie 
ease may be, 

or to appear before himself or some other Magistrate of the first or second class 
within the time mentioned in the order and show cause why such order should not be 
•enforced. 

. .. . , Tlie issue of an order under this section shall be a 

Order to be a .ludiciai judicial proceeding, whether or not evidence is taken 

proceeding. therein. 

Such order may be issued on a report or other information which the Magistrate 

• the alter- believes » autl sha11 direct the person to whom it is address- 

Order to be in ‘ ed, citlier to obey it, or to show cause why it should not 

native. be obeyed. The order shall not be made absolute, except 

as is hereinafter provided, until opportunity has been given to the person affected to 

show cause. 

Explanation.— A “public place’ ’ includes property belonging to the State, camping 
grounds, and grounds left unoccupied for sanitary and recreative purposes. 


(CODE OF 1861— S. 308.) 
CHAPTER XX. 

Of Local Nuisances. 


308 Whenever the Magistrate of a District or of a Division of a District may 

consider that any unlawful obstruction or nuisance should 
Magistrate may order be removed from any thoroughfare or public place, or that 
removal of nuisances. any trade or occupation, by reason of its being injurious 

to the health or comfort of the community, should be sup- 

ed or should be removed to a different place, or that the construction of any build- 
? reS ® the disposal of any combustible substance, as likely to occasion conflagration, should 
evented, or that any building is in such a state of weakness that it is likely to fall, 
)<? l^therebv cause injury to persons passing by, and that its removal in consequence is 
anQ ‘ r that any tank or well adjacent to any public thoroughfare should be fenced 

” eCCS8 h a manner as to prevent danger arising to the public, he may issue an order to 
+? 8U prson causing such obstruction or nuisance or carrying on such trade or occupation, 
1 h -nt? the owner or in possession of, or having control over such building, substance, 
° r iT - well as aforesaid, calling on such, persons, within a time to be fixed in the order, 
tank, or obstruction or nuisance, or to suppress or remove such trade or oceupa- 

to remo\ ^ * the construction of, or to remove such building, or to alter the disposal 
-tion, or . gtanee, or to fence such tank or well as the case may be, or to appear 

■° f suc jj Magistrate within the time mentioned in the order and show cause why such 
orderZuld'not be enforced. 
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SYNOPSIS. 

VII. “CONSIDERS” 

(1) “Ox RECEIVING POLICE REPORT OR OTHER INFOR- 

MATION” 

(2) “And. on taking such evidence” 

VIII. UNLAWFUL OBSTRUCTION 

IN. NUISANCE 
X. ‘CHANNEL’ 

XI. “WHICH IS OR MAY BE LAWFULLY US1 

PUBLIC” 

XII. “PUBLIC PLACE ' ' — MEANING OF 
XIII. TRADE OR OCCUPATION INJURIOUS TO THE 

HEALTH OR PHYSICAL COMFORT OF THE 
COMMUNITY 

(1) Community — Meaning of .. 

XIV. BUILDING. TENT OR STRUCTURE OR TREE 

(I) Persons living or carrying on business in the 
neighbourhood or passing by 

XV. FORM OF ORDER 

(1) Directions in the order .. 

XVI. “TO APPEAR BEFORE HIMSELF OR SOME OTHER 

MAGISTRATE OF THE FIRST OR SECOND 
CLASS” 

XVII. “AND MOVE TO HAVE THE ORDER SET ASIDE OR 

MODIFIED” 

XVIII. “ORDER WHEN TO BECOME FINAL” .. 

XIX. ENQUIRY AND FINDING 
XX. PARTIES TO ORDER 
XXI. ORDER. IF A JUDICIAL PROCEEDING . . 

XXII. EFFECT OF DEATH OF PARTY ON ORDER 
XXIII. DISOBEDIENCE OF ORDER .. 

XXIV. JURISDICTION OF CIVIL COURTS, SUB-S. (2) 

XXV. COSTS 

XXVI. FURTHER ENQUIRY 
XXVII. REVISION 


Note No. 

7 

8 
9 

10 

11 

12 

. 13 

14 


• • 


15 

16 

17 

18 

19 

20 


21 

22 

23 

24 
24- A 

25 

26 

27 

28 

29 

30 

31 


Other Topics. 


Acts doin’ on one’s own property. See 
Note 11, Pts. 1-8. 

Bonafide claim of title. See S. 139-A. 
Conditional order. See Note 3, Pt. 3 & 

Note 19, Pt. 1. 

Conditions of jurisdiction under this sec- 
tion. See Note 3, Pt. 1. 

Dropping of proceedings. See Note 22, 
Pts. 1 & 2. 

Discretion. See Note 3, Pt. 2. 

Filling up fencing excavations and tanks. 


See Note 20, Pts. 19 to 22. 

Future obstruction cannot be dealt with- 
See Note 10, Pt. 16 & Note 17, Pt. 7. 
General proclamation to the public. See 
Note 19, Pt. 4. 

Inoculation against small-pox — not a trade. 
See Note 15, Pt. 10. 

Instances of obstruction. See Note 10, Pts. 
8-15. 

Nature of the order. See Note 3, Pt. 3, Sc. 
Note 19. 
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Other Topics. 


Nature of proceedings. See Note 3. Pts. 4 
&■ 5. 

Orders not under the section. See Note 20. 
l'ts. 3-19. 

Order to fix time. See Note 19, Pt. 3. 

Owning of a cremation ground — Not a 
trade. See Note 15, Pt. 10-A. 

Person proceeded against — whether an ac- 
cused. See Note 3, Pt. 4. 

Proceedings — A Criminal trial. See Note 3, 


Pt. 5. 

Proceedings of Magistrates not- empmwr- 
ed . See S. 530 (g). 

Provision under other laws. See Note 2. 
F. N. (1). 

"Revival of proceedings. See Note 30, Pts. 
2 & 3. 

Should be removed. See Note 3, Pt. 1. 

To remove obstruction. See Note 20. 


1. Legislative Changes. — 

Changes introduced in 1872 — 

(1) After the words “division of a District” in the first paragraph the 

words “or when empowered by the Local Government in this 
behalf, a Magistrate of the first class” were added. 

(2) At the end oC the section (80S of 1861) for the words “before such 

Magistrate” the words “before himself or some other Magistrate 
of the first or second class” were substituted. 

(3) The last two paragraphs and the explanation were newly added. 
Changes introduced in the Code of 18S2-- 

(1) The last paragraph of S. 521 of the Code of 1872 was omitted and 

as a consequence (a) after the word “considers” in para. 1 of 
S. 133 of the Code of 1882, the following words were added “on 
receiving a report or oilier information and on taking such 
evidence (if any) as lie thinks fit”. 

(/;) In para. 7, before the word “order” the word “conditional” was 
added. 

(2) In the second para, for the word “thoroughfare” the words “way, 

river or channel, which is or may be lawfully used by the public” 
were substituted. 

(3; In the third para, after the words “trade or occupation” the 
words “or the keeping of any goods or merchandise” were 
added, and before the word “comfort" the word “physical” 
was added. After the word “stopped” the words “or 
prohibited” were added. 

( 4 ) in the fourth paragraph for the words “combustible substance as 

likely to occasion conflagration” the words “substance as likely 
to occasion conflagration* or explosion” were substituted; and 
after the word “prevented” the words “or stopped” were 
added. 

( 5 ) In the fifth paragraph, after the word “persons” the words 

“living or carrying on business in the neighbourhood” were 
added and after the word “removal” the words “repair, or 
support” were added. 

(6) In the sixth paragraph, after the word “well”, the words “or 

excavation” were added. 

Cr. P. C.— 72 


S. 133. 
Note 1. 
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(O In the seventh paragraph, additions consequent on the additions 
indicated above were made; 

The ‘‘place ’ at which to appear was mentioned in the order. 

For the words “show cause why such order should not be enforced” the 

words move to have the order set aside or modified in manner hereinafter 
provided were substituted. 

(M The last but one para, of S. ,'>21 of the Code of 1872 was omitted. 

(9) The last para, of the section corresponding to the present sub-S. (2) 
was newly added. 

Changes introduced in 1S9S — 

For the word ‘report' in para. 1 the word “police report” was substituted 
m sub-S. (7) of S. 133 of the Code of 1S9S. 

Changes wade in 1923 — 

( I j In sub-S. (1), para. 1, the words “when empowered b} r the Local 
Government in this behalf” were omitted. 

(2) In para. 3 before the words “any trade” the words “conduct of’* 

were added and for Ihe words “should be suppressed or removed 
oi- prohibited”, the words “should bo prohibited . . . 
regulated” were substituted. 

(3) In para. 5, after the word “building” the words “tent or structure 

or any tree’’ were added and after the words “repair or 
support” the words “of such building ... of such tree” were 
added. 



After para. 5, a new para, with regard to 
was added. 


“any dangerous animal” 


(•>) In para. 6, appropriate changes and additions of words conse 
quential on the additions referred to above, were made 


2. Remedies for a public nuisance . — See also Note 5 to S. 91 in the 
commentary on the Code of Civil Procedure by the same authors. 

The remedies available in respect of public nuisance are as follows: — 
Under the Civil Law — 

(a) A suit will lie under S. 91 of the Code of Civil Procedure, and in 
such suit, it is not necessary for the plaintiffs to prove that they have sustained 
any special damage. 

(b) A suit will also lie at the instance of a private individual where 
he had suffered special damage by reason of the nuisance. 

Under the Criminal Law — 


(а) The person committing a public nuisance will be prosecuted under 
Chapter 14 of the Indian Penal Code. 

(б) The person committing the nuisance may be proceeded against in 
summary proceedings under Ss. 133 to 144 of this Code. 
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(O The person committing the nuisance may be proceeded against 
under any other special or local law where a remedy is provided in such law 
against such nuisance . 1 

The remedies arc concurrent and the pursuit of one does not bar the 
other. A proceeding under this chapter is therefore not a condition precedent 
to a prosecution under the Penal Code , 2 or to the maintenance of a civil suit . 3 
Similarly the existence of an alternative remedy under the special Act does not 
oust the jurisdiction of a Magistrate to proceed under this chapter . 4 

The proceedings under this chapter are summary and are intended to 
enable Magistrates to summarily deal with cases of urgency or of imminent 
danger to public interest. They are not intended to enable a complainant to 
obtain, by this process any civil relief . 5 Therefore this very exceptional juris- 
diction given in this chapter should be exercised with all possible fairness and 


reasonable precautions ,' 3 and should be so worked as not to become, itself a 
nuisance to the community at large . 7 

It is not open to any member of the public to take the law in his own 
hands and demolish the building or other structure alleged to be a public 
nuisance without recourse to the proper authorities and without adopting the 
proper procedure prescribed by law . 8 
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O. 


Scope and applicability of the section.— This seat, ion enumerates 

certain specific public nuisances and provides a summary remedy for their 

removal. It. is an emergent section framed to deal with evils either existent or 

imminent and is applicable only to physical obstructions or nuisance which is 

capable of being removed and which is actually in situ. It could not be made 

use of to put a stop to and prohibit certain objectionable accompaniments to 

ceremonies practised by a religious sect to the discomfort and annoyance of 
their fellow townsmen. 1 

As the section is intended to provide a speedy remedy in the interests of 
the public, a Magistrate should be on his guard, against any tendency to use it 

• ' gat ion in Civil Courts for the settlement of a private 

dispute. 2 

The proceedings under this section are ex parte and a Magistrate com- 
mencing such proceedings should issue a conditional order in conformity with 
the section, and not issue a notice instead to show cause why action should not be 

taken. 3 As to the effect ol the absence of such a conditional order, see the under- 
mentioned case. 3 *" 

The proceedings are more of the nature of civil than of criminal proceed- 
ings and a party to such a proceeding is not an accused person and there is 
nothing to prevent his being examined on oath, or prosecuted for an offence 
under S. 193 of the Penal Code. 4 But orders passed under this section are 
orders in criminal proceedings and no Letters Patent appeal lies therefrom. 5 

Tlie section does not apply to private nuisances. 0 Further, a proceeding 
under this section is not the proper procedure to follow when there is a dispute 
between the Government and a private individual. 7 See Notes under S. 139-A. 

3-A. Preventive action in respect of anticipated nuisance. — Except in 

the case of the const ruction of a building or the disposal of a substance which is 

likely to occasion a conflagration or explosion, this section only applies where the 

unlawful obstruction or nuisance is actually in existence and does not justify any 

action being taken in regard to an anticipated but non-existent obstruction or 
nuisance. 1 

4. Sections 133 and 144. — The essential difference between this section 
and S. 144, in fra is that the former expressly states that the order passed should 
be only conditional ( i.c .), that it is not to operate if the party shows cause, 
while an order under S. 144 is an order absolute . Where a case falls both under 
this section and S. 144, the order should, under this section, be a conditional one 
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givhiiv the party an opportunity to show cause against the order. 1 But where 
the case dot's not fall under this section, as where an order lias to he passed 
prohibiting burial in certain places on sanitary grounds, it. should be made 
under the more general provision, S. 144. 2 It was held in cases decided under 
the Code of 1861 that where an order could not be passed under S. 308 (corres- 
ponding to this section) an order could be passed S. 62 (now S. 144), provided 
the party is given notice to show cause. 2 Under the Code of 1872, it was held 
that the explanation 1 to S. 518 (S. 144) provided a speedy remedy when resort 
to S. 521 (8. 133) would be too slow, that the former section was merely ancillary 
to the latter section and that therefore it would not apply to cases where the 
latter would not apply. 4 In the absence of such an explanation in the present; 

S. 144, it is doubtful, if t he above decision is any longer law. 

5. Sections 133 and 147. — This section is not a bar to a proceeding 
under S. 147 where a case falls under both t ho sections. Thus the fact that this 
section provides for an order directing the removal of an obstruction to a 
pathway does not imply that an order cannot be passed under S. 147, when 
there is a likelihood of a breach of the peace in respect thereto. 1 But when 
proceedings are taken under this section, no order can be passed under S. 147. 
That section clearly states that the procedure shall be as under S. 145 which is 
entirely different from this section and is entirely for a different purpose. 2 

6. Who may act under the section.— Under the Code of 1861, only the 
Magistrate of a District or Magistrate of a division of a district could issue an 
order under this section. 1 So it was held that a Joint Magistrate while in 
charge of a District Magistrate’s office could not act under the section, 2 though 
he may do so if he is already in charge of a sub-division. 3 

Under the later Codes this power was extended to any Magistrate of the 
first class specially empowered by the Local Government in this behalf. 

After the amendment of 1923, any first class Magistrate may act under 
this section, without being specially empowered in this respect by the Local 

Government. 

It is however only the officers specified in the section that can make an 
order thereunder. A kurnam cannot therefore issue an order for the removal 
of an obstruction from a public way 4 nor can a third class Magistrate make any 
enquiry under this section. * 

7. “Considers”.— It is enough if the Magistrate has before him 
sufficient materials upon which prima facie he can act. 1 Where the acts com- 
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plained of amount to a nuisance, it prima facie gives the Magistrate jurisdiction 
to pass an order under this section. 2 

8. “On receiving police report or other information”. — A proceeding 
under this section is in the first instance ex parte , and the report or other infor- 
mal ion on which, it is based, is no evidence against the opposite party. 1 

9. ' And on taking such evidence". — The expression on taking such 
evidence, “if any, as he thinks fit" does not make it incumbent on the Magistrate 
to hold an inquiry before he makes an order under this section. 1 

10. Unlawful obstruction. — There is no definition of the words 
“unlawful obstruction” and “nuisance" in this Code. But the words “public 
nuisance" are defined by S. 268 of the Penal Code and by virtue of S. 4, 
sub-S. (2), ante, 1 hat definition applies to this Code also. 1 According to that 
definition a person is guilty of public nuisance “who does any act or is guilty of 
an illegal omission which causes any common injury, danger or annoyance to the 
public or to the people in general who dwell or occupy pronerty in the vicinity, 
or which must necessarily cause injury, obstruction, danger or annoyance to 
persons who have occasion to use any public right.” 

Any act or illegal omission which must necessarily cause obstruction to 
persons who may have occasion to use any public right is a public nuisance. 2 
The present section deals, however, with unlawful obstruction of a particular 
kind, namely, those relating to any way, river or channel which is or may be 
lawfully used by the public, or any public place? Obstruction to persons who 
may Have occasion to use other public rights, though a public nuisance, cannot 
be dealt with under this section. Nor docs the section apply to obstruction of 
private rights. 4 

The question wild her there has been an obstruction is a question of fact 
which must be decided having regard to the facts and circumstances of each 
case. 5 The spreading of a branch of a tree 15 feet over a country road, 6 or the 
mere placing of a char pay temporarily on a public road, 7 may not, having regard 
to the nature of the traffic, amount 1o an obstruction. On the other hand, the 
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unlaw till cut ting up of a public* road 8 or the filling up of a portion of a ditch 
or drain forming part of such road, 1 ’ or the placing of erections thereon. 10 or 
the holding of a cattle market resulting in the driving of cattle to and from 
such market through narrow and congested public lanes 11 may amount to an 
obstruction. Similarly an obstruction in the channel of a public and navigable 
canal, 12 or an erection of a bund or dam obstructing the right of the public to 
cross the bed of the river easily and oil foot 13 may amount to an unlawful 
obstruction and a nuisance. The High Court of Lahore has, in the undermen- 
tioned case, 14 however, held purporting to follow a decision of the Calcutta High 
Court 15 that any < ncroachmcnt , however small, on a public road must inevitably 
result in obstruction to persons who may have occasion to use such road, and is 
therefore a public nuisance. The decisions relied upon in that ease do not 
really support that view. It is submitted that the decision cannot be accepted 
as correct on principle. 


In order, however, to constitute an act, an unlawful obstruction, it is 
essential, not only that the obstruction should he to persons who may have 
occasion to use any public right , but also that the obstruction should bo an 
existing and not merely a future one. 10 

The section is not inapplicable merely because the motive for causing the 
obstruction is good 1 ' or the obstruction does not cause practical inconvenience 
to persons using such way 18 or the obstruction affords some convenience to the 
person causing it. 19 On the other hand, it must be remembered that the section 
is not intended to he employed to avoid the necessity of filing civil suits in regard 
to longstanding obstructions, but only for unlawful obstructions lately caused 
in public places and rendering their immediate summary removal necessary. 20 
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A public road will comprise all the ground forming part of the road, 
whether metalled or not, over which the public have a right of way. 21 

11. Nuisance. — The second paragraph of the section deals with the 
removal of a nuisance from any way, river or channel which is or may be lawfully 
used by the public or from any public place. It is not necessary that the place 
where the nuisance originates should be a public place. It may be a private 
place and t lie act or omission may be an exercise of a right in respect of one’s 
own property. 1 Bui the right to use one’s own property as one likes is subject 
to the maxim sic nlcn tno ut aiienum non toed us (so use your own property as 
not to injure the right of another) : In Indra Nath Banerjee v. Empress, I.L.R. 
25 *Cal. 425, their Lordships of the Calcutta High Court observed: 1 ‘We have 
no hesitation in saying that, in our opinion, a private proprietor may be guilty 
of acts done on his private property which may give rise to a public nuisance to 
those living in the neighbourhood. A private owner who fires off blank charges 
from a cannon in his compound may give rise to a public nuisance so far as 
regards persons riding or driving on a public way just outside the compound”. 
The following are illustrations of cases where acts of private user may amount 
to a public nuisance: — 



Where a latrine is used in such a wav as to amount to be a nuisance 


to the neighbours; 2 


(2) Where a burning ghat or ground is kept in such an offensive state 

or the cremation is carried on in such an offensive manner as 
to be a source of danger, injury, or annoyance to persons living 
in the vicinity; 3 

(3) Where a high wall is built with the result that there is no space to 

clear the drainage between it and the neighbour’s house and 
there is consequent accumulation of filth 4 ; 

(4) Where a cooking shop is conducted in such a manner or beef is 

cooked there under such circumstances as may cause annoyance 
to the public or the neighbours; 5 

(5) Where a person allows prickly pear from his land to spread on a 

road used by the public; 0 
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'M: 


(6) Where a toy shop owner exhibits certain clock work toys, 7 or sells 
‘satta' tickets in a shop 8 with the result that a large crowd is 
collected, and there is a dangerous rush; 

In order, however, to constitute an act or illegal omission a public nuis- 
ance, it must, having regard to S. 268 of the Penal Code, — 


(1) cause common injury, danger or annoyance to the public or to 
flic people in general who dwell or occupy property in the 
vicinity, or 


t2) be one which must necessarily cause injury', obstruction, danger, 
or annoyance to persons who may have occasion to use any 
public right. 8 '* 

In cases coining under class 1. above, it is necessary to show that the act 


or the illegal omission actually causes injury, danger or annoyance to the public 
or the people in general who dwell or occupy the property in the vicinity. 


It is not enough to show that the sentiments of certain persons or of a 
class of persons are offended by the act. The nuisance is lex non favet votis 
delicatorum (the law favours not the wishes of the dainty). In other words, the 
law makes no allowance for the susceptibilities of the hypersensitive. 9 So where 
certain Mahommcdans for a religious purpose kill two cows in a private com- 
pound, only partly visible, it will not amount to a public nuisance. 10 But it 
was held that a person wilfully slaughtering cattle in a public street, so that 
the slaughter could be heard and seen by the passers-by, would be committing 
a public nuisance. 11 Similarly, where a person cut up meat on his verandah 
and exposed it to the sight of persons passing along the road, it would not amount 
to a public nuisance merely because the sight would offend some Jains whose 
temple was close by. 1 - So also a cremation held on a particular spot dedicated 
for that purpose 13 or the playing of music before a Mosque 14 or the making of 
noise bv a Chowkidar for keeping thieves away 15 is not a public nuisance simply 
because it may annoy some people nearby . 

In cases coming under class 2, above, it is not necessary to show that it 
has actually caused injury, etc. It is enough to show that the act is such as 
must necessarily cause the injury, etc. The High Court of Allahabad has, 
however in the undermentioned case 10 held that in order to establish a charge 
of committing a public nuisance in a public place to the annoyance of residents or 
vassenaers in the locality , it is necessary to show that somebody was actually 
annoyed though annoyance even to a single person is sufficient. The decision 


(7) 

<B) 

<8-a) 


, Cri L. Jour. 258 (258, 250): 

(iOii) 12 ^ r ' a 368 Emperor v. Root 

568^(508), JIappoo Mai 
( 1924) IN** ^ .. 

A* / *4 F Cr\ f r V. .Tour . 492 ( 493 ) t 
(1906) 4 V”; v ifadho Ham (Temporary 

Section of public thoroughfare i, 

V 7 ° Cri ""V. 381 1385, 388): 
<“>' <lfl0S) »0 Aij. 181. — V 81 ™ 

<10) (1908) jj g7 Y- 30 All. 181, Shatihm Kfutn 

,, 888 ) 10 iSTd^li 6. 47 ). 

(1876) 25 So,h " 

Cr. P- c '-' 3 


R. 72 (73), Muthur 


Ali v. O undnwree . 

(1929) 1929 Lah. 252 (253), Chuhar v. 
Km pc ror . 

(11) (1888) 10 All. 44 (46), Empress v. Zakir- 

addin. 

(12) (1887) 12 Bom. 437 (439), Queen-Empress 

v. iiyramfi Edalji. 

(13) (1896) 19 Mad. 464 (468, 469), Empress 

v. Saminadha Pillai. 

(14) (1931) 1931 All. 674 (686, 687): 53 All. 

836, Janki Prasad v. Karamat 
Husain: 

(15) (1926) 1926 Oudh 414 (414, 415): 29 

Oudh Ca8. 302, Emperor v. Ram- 
char an Ahir. 

(16) (1924) 1924 All. 194 (195), Lallu Ram. 

v. The Crown. 
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'Iocs not advert to the listinction between the two classes of cases specified in 
S. 268 of the Penal Code. It is submitted that the decision cannot be accepted 
as correct. 

The question whether an act or omission causes or must necessarily- 
cause injury, danger, or annoyance is one of fact which depends upon the cir- 
cumstances of each case. 17 In Bam ford v. Turnley , ls Polloch, C.B., observed 
as follows : 

ost ce tainh , in my judgment, it cannot be laid down as a legal pro- 
position or doctrine that anything which, under any circumstances, lessens the 
eomiort or endangers the health or safety of a neighbour must necessarily be 
an actionable nuisance. That may be a nuisance in Grosvenor Square 
which would be none in Smithfield Market. That may be a nuisance at midday 
which would not be a nuisance at midnight. That may be a nuisance which is 
permanent and continual which would be no nuisance if temporary or occasional 
only. A clock striking the hour, or a bell ringing for some domestic purpose may 
l>e a nuisance if unreasonably loud and discordant of which the jury alone must 
l)e the Judge; but although not unreasonably loud, if the owner from some whim 
or caprice made the clock strike the hour every 10 minutes or the bell ring con- 
tinually, I think that a jury would be justified in considering it to be a very 

great nuisance The compromises that belong to social life and upon 

which the peace and comfort of it mainly depend will furnish an indefinite 
number of examples in which some apparent natural right is invaded or 
some enjoyment abridged”. Thus the bare solicitation of chastity 19 or the 
visiting of a prostitute to a Dak bungalow at the request of a person staying 
there, 20 or the letting of water on a public road 21 or gambling in a private place 
or in front of a Zamindary Cutcherry, 22 or mere angling in a tank, 23 or skin- 
ning an animal which dies a natural death 24 or the construction of a latrine on 
one’s own land, 2,1 or the disposal of a corpse on a cremation ground or burning 
ghat set apart for the purpose 20 or allowing one’s cattle or pigs to stray into 
other people’s premises- 7 or the building of a wall on one’s own property 28 or 
the keeping of a cooking shop and cooking beef there 29 or using nightsoil as 
manure’ 0 or the selling of “satta” tickets in a shop along the road-side 81 may 


(17) See (1932) 1932 Mad. W. N. Ill (113), 

Manikkam PiUai v. Emperor. 

(18) 31 L. J. Q. B. 286 (292). 

(19) (1895) Rat. 765 (765), Queen-Empress v. 

Raji. 

(1900) 22 All. 113 (114, 115), Queen- 

Empress v. Nanni (Not one which 
must necessarily cause nuisance) . 

(20) (1870) 2 N.-W. P. 349 (352), Queen v. 

Mussamat Begum. 

(21) (1932) 1932 Mad. W. N. Ill (113), 

Manikkam Pillni v. Emperor. 

(22) (1902 1903) 7 Cal. W. N. 710 (711). 

Sasi Rumor Bose v. Emperor. 
(1867) 1867 Pun. Re. No. 16, pp. 35 (35), 
Crown v. Pustoor Khnn (Gambling 
in a private house) . 

(1880) 1 Weir 240 (241) (Do.). 

(1891) 14 Mad. 364 (365). Queen-Empress 
v. Thandavarayudu. 

(1870) 7 Boin. H. C. Cr. C. 74 (76), 
Reg. v. Hari Nagji (Admitting 

{ramblers to a house) . 

(23) (1883) 1 Weir 231 (231), Punni Besoyi. 

(24) (1914) 1914 All. 363 (363), Emperor v. 


(25) 

( 1928) 

(26) 

( 1902) 


(1916) 


(1881) 

(1898) 


(1896) 

(27) 

(1894) 
( 1868) 


(1866) 

(28) 

(1910) 

(29) 

( 1868) 

(30) 

(31) 

(1886) 

(1929) 


Beni. 

1928 All. 128 (128), Gauri Shankar 
v. Sri Krishna. 

25 Mad. 118 (130, 131), Md. Mohi ► 
din Sait v. Municipal Commissioner. 
1916 Bom. 122 (123), In re JfM- 
kundrni Atmaram Desai. 

2 Weir 64 (64). 

25 Cal. 425 (430), Indranath Ba- 
ne rjee. 

19 Mao. 464 (468, 469), Emperor v. 
Saminndha Pillai. 

I Weir 244 (244), VaUapoo Kokdu . 
9 Suth. W. R. Cr. 70 (71), Onoo- 
ram v. Lamessor. 

6 W. R. 71 (72), Joynath Mundui 
v. Jamul Sheikh. 

II Cri. L. Jour. 665 (667) (Cal.),. 
Khagendranath v. Bhupendra Nara- 
yan. 

1868 Pun. Re. No. 15 Cr. pp. 36 
(38), Assa Hand v. H ossein BuJcsn- 
8 All. 99 (101), Empress v. Jokhu~ 

1929 Lah. 801 (801), Nanakchand v. 
Emperor. 
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not, under the particular circumstances of a case, amount to a public nuisance. 
But the same facts under another set of circumstances may amount to a public 
nuisance. Thus the solicitation by prostitutes in open public place some of 
them carrying ciiarpoys with them, 32 or gambling in the market place 33 or on a 
thoroughfare 34 or cultivating paddy in the bed of a tank used 
for drinking purposes by the public 35 or angling in a tank with a bait which 
is of a foul kind, 36 may, in a given set of circumstances, amount to a public 
nuisance . 


The jurisdiction of a Magistrate to take steps to remove a public nuisance 
cannot be defeated merely because it has been carried on without complaint for 
many years. The reason is that no one can acquire a prescriptive right to com- 
mit a public nuisance. 37 

12. ‘Channel’. — The word ‘channel’ is not defined in the Code but 
is quite wide enough to include a catchment area in the centre of which there is 
a watercourse, any interference with which, justifies an action under this section. 1 


It is doubtful if a field across which surplus water of the neighbouring 
lands used to flow into the tank is a ‘channel’ within the meaning of this section. 2 


13. ‘ ‘ Which is or may be lawfully used by the public”.— It is essen- 
tial for the applicability of the section that the way, river, channel or place 
from which a nuisance is sought to be removed is one which is or may be lawfully 
used by the public. 1 An obstruction, etc., in respect of a private place is not 
within the section. 1 H The fact that the Magistrate has taken action under S. 133 
is however, sufficient prim a facie to show that he considered that the locus in 
quo is a public place. 2 On the passing of the conditional order under this 
section the party proceeded against may appear and claim under S. 139-A, 
infra, that it is not a public place and if, on enquiry, the Magistrate finds that 
there' is reliable evidence in support of such claim, he should stay proceedings 
and refer the party to the Civil Court. 


( 32 ) ( 1900 ) 


(33) 

(34) 

(35) 

(36) 

(37) 


( 1331 ) 

(1915) 

(1381) 

(1881) 

(1882) 

(1927) 


(1931) 


( 1 ) 

( 2 ) 


(1926) 

(1914) 


( 1 ) 


(1919) 

(1923) 

(1874) 

(1876) 

( 1876 ) 


1900 Pun. Re. No. 2, PP- 3 (8. 9), 
A fur Ja" v. Queen-Empress. 

fV P ir 242 (242). 

Cri L. Jour. 254 (254): 1916 
ho3 617. In re Juturi Venkatappa. 

1 Weir 229 (229). 

i Weir 231 (231). 

o Weir 59 (59). Sheikh Mnhidxn. 

?q 27 Pnt 265 ( 266 ): 6 Pat. 428. 

jlgroshan Itharalhi v. Modern Pan- 

?931 Bom. 326 (327). Emperor v. 
Vadilal I>ev Chand (Case under Bom- 
bay District Police Act) . 

Note 12. 

Mad. 165 (166), Ramasvami 
senior v. llama no than Chettiar. 
?9U AII 21S (213): 36 All. 209. 
Jagamath Sahu v. Parameshxcar 

Rarayan. 

Note 13. 

1919 Pat . 528 (529), Teni Prasad 
1 923 * Pa t . S 54 0° '( 5 4 i ) , Rangi Sah v. 
22 flnth 'vf U B- Cr 19 (19). In m 

!hr' w f w*.,. 

2 s‘soth. " Cr'. 72 (73). Bailee 


Muzhur Ati v. Qundoicree Sahoa. 

(1902) 6 Cal. W. N. 886 (886), Adhore 
Chandra Dry v. Ambika Churan 
Roy. 

(1880) 5 Cal. 875 (876). In the matter of 
tho petitioner of Chundernath. 

(1-H) (1864) 1 Suth. W. R. 324 (324), Sham 

Does v. Iihola Doss (Path). 

(1865) 2 Suth . W. R. 36 (36), Queen v. 
Janokenath Bhuttaeharjee. 

(1893-1900) 1893-1900 L. B. R. 574 (575), 
Queen-Empress v. Ma Mya (Path). 

(1925) 1925 Oudh 130 (130), Oauri Shan- 
kar v. Bhapaht Pandey (Path). 

(1866) 5 Suth. W. R. 58 (59), In re Troy - 
lokhnnath Rose (Drain). 

(1871) 15 Suth. W. R. 67 (68), Beeharam 
Bhutto Charjee (Drain). 

(1928) 1928 All. 627 (628): 50 All. 871, 
.1/u/uio Tev.ari v. Chandarbali (Chan- 
nel) . 

(1890) Rat. Un Cr. C. 516 (517, 518), 
In re Jasvantsingji (Channel). 

(1903) 1903 Pun. Re. No. 2, pp. 4 (7), 
Murad (Channel). 

(1867) 8 Suth. W. R. 289 (240), Eshaix- 
chunder Banerfee v. Nund Coomar 
Banerjee (Place) . 

(1921) 1921 Oudh 204 (204): 24 Oudh 

Cas. 327, Emperor v. Stikhdti. 

(2) (1881) 8 Cal. L. R. 399 (400), Imandi 

Khan. 
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It is not necessary to give jurisdiction under this section that the way 
should be one which is generally used by the public. All that is required is that 
the way, etc., should be one which is or may be lawfully used by the public® 

Private property cannot be treated as public, merely because a section 
of the public have enjoyed permissible user over it. 4 Similarly, the fact that 
the residents of a particular village have a right to take their cattle across a 
field does not constitute the field a public way which is or may be lawfully used 
by the public/' But a way or a road may be established to be a public one where 
acts of user by the public are shown to have been acquiesced in by the owner 
of the land over which the way passes and those acts are of such a character as 
to warrant the inference that the owner intended to make over to the public the 
right to use the land as a public highway. 0 

14. “Public place” — Meaning of. — The expression “public place” 
lias not been defined in this or in the Penal Code. 

In Queen v. Wellard / Grove, J., laid down that a public place “is a 
place where the public go, no matter whether they have a right to go or not ” and 
this definition has been accepted by subsequent judicial decisions both in England 
and in India. 10 A place, in order to be public, must consequently be open to 
the public, i.c. t a place to which the public have lawful access by right of per- 
missive usage or otherwise. 2 

Where a place is dedicated to the use of the public, it is of course, a public 
place. But it is not necessary that the title to the place should be in the public. 
A place may be a “public place” though it is the private property of an indivi- 
dual. It will depend upon the character of the place itself and the use actually 
made of it at a particular time, 3 and there are questions of fact which depend 
on the evidence in each particular case. 4 Thus a well belonging to a private 
individual who allows the public to use the water for drinking purposes 5 will 


(3) (1909) 10 Cri. L. Jour. 210 (211) (Cal.), 

Briday Chandra Das v. Shib' Chan- 
dra. 

M) (1924) 1924 All. 1 (7): 45 All. 656. Abdul 

Wahid Khan v. Abdullah Khan. 

•<51 (1906) 4 Cri. L. Jour. 65 (66) (All.). 

Jhunnu Sinph v. Emperor. 

(1930) 1930 Cal. *286 ( 288 ): 57 Cal. 526. 
Pramnath Kundn v. Emperor. 

(1916) 35 Ind. Cns . 355 (355): 1916 Lah . 

214: 1916 Fun. Re. 109, Municipal 
Committee, Karnul v. Mahomed Umar 
Dnraz Alt. 

(1869 1870) 5 Mad. H. C. R. 345 (358). 

Seshaiyangar v. R. Raphunatha 
Rao. 

(1914) 1914 AM. 213 (213): 36 All. 209, 
Japarnath Sahu v. Pannesh war Na- 
rain (User of a field ns a channel). 

| See also (1920) 1920 P. C. 43 (44): 1 
Lah. 117: 43 Ind. App. 25, Mu- 
hammad v. Municipal Committee of 
Karnal City. ] 

i 6) (1880) 6 Cal. L. R. 282 (284), Anderson 

v. Juppodumba Debi. 

Note 14. 

(1) (1884) 14 Q. B. D. 63 (66). 

< 1-a ) (1915) 16 Cri. L. Jour. 704 (704): 1916 

Mad. 474, Emperor v. Govinda. 


( 1916) 
( 1917 ) 

I 190 I ) 

( 2 ) (1925) 
( 1895) 


18 Cri. L. Jour. 7 (8): 1917 Mad. 
124: 40 Mad. 556, In re Musa. 

18 Cri. L. Jour. 650 (650): 1916 
Nag. 15: 12 Nag. L. R. 68, 542, 
Rankaram Lai v. Emperor. 

1 Cri. L. Jour. 349 (352): 31 Cal. 
542, Bari Sinph v. Jadu Nandan 
Sin pit. 

1925 Nag. 123 (123), Sabiniya v. 
Emperor. 

17 All. 166 (166, 167), Empress v. 


S rilal . 

(1906) 3 Cri. L. Jour. 216 (220) : 30 Bom. 

348, Emperor v. Hussein Koor Mo - 
homed (A railway carriage ^ forming 
part of a through special train is not 
a public place within the meaning of 
S. 12 of the Bombay Prevention of 
Gambling Act (IV of 1887) be- 
cause to railway track as such pub- 
lic have no right of access except 
as passengers by train) . 

(3) (1902) 31 Cal. 542 (546), Bari Singh v. 

Jadn Narulan Singh. 

[See also (1924) 1924 All. 768 (769): 46 
All. 787. Tulsidas v. Emperor .] 

(4) (1925) 1925 Nag. 123 (124), Sabimtya v. 


Emperor. 

(5) (1916) 1916 Nag. 15 (15): 13 Nag. L. K 

68, Ram Karan Lai v. Emperor. 
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be a “public place”. Similarly, a railway platform at a time when passenger 
trains arrive 0 or the goods yard of a railway station 7 will be a public place. But 
Railway land, not being a platform or yard to which the public have access is 
not a public place. 8 Nor is the verandah of a private house a public place 
merely by reason of the fact that it is accessible from a public street. 0 Sec also 
the following cases. 9 10 

Under the explanation to the section, a “public place” will include pro- 
perty belonging to the State camping grounds and grounds left unoccupied for 
sanitary or recreative purposes. The Explanation was first enacted in the 
Code of 1872 and gave legislative sanction to the decision in the undermentioned 
case 11 that land, the property of the State, designedly left unoccupied for sani- 
tary or recreative purposes was a public place. 

15. Trade or occupation injurious to the health or physical comfort 
of the community .—Before the amendment of 1923, it was held that the 
section only dealt with trades or occupations which are in themselves injurious 
to the health or physical comfort of t he community and not with trades which 
in themselves were harmless, but in the conduct of which a public nuisance 
might be committed. 1 The addition of the words “conduct of” before the 
words “trade or occupation” now makes it clear that the section applies not 
only to cases where the trade or occupation is in itself injurious to the community, 
but also to cases where the conduct of the trade is injurious to the community. 2 

Where the manager of a bone mill permitted a large stock of bones io 
remain uncovered in the open for a long time with the result that it became 
rotten and emitted noxious smell, it was held that it was a nuisance as it materi- 
ally interfered with the ordinary physical comfort of human existence. 3 

A noise made by the working of an engine in a factory or a mill is a 
serious nuisance if it is sufficient to prevent the neighbours from sleeping at 
night and from concentrating on their work during the day. 4 

ZZToe. T, J. Exch. 393, Davis. 

(6) Born 609 (613), Cawasji Mer- 

(7 ) (1902) 26 » \™ shroff v. G . /. P. Ry 

(Though the public have a limited 

Vorl &rSS (541), Remgi Sah v. 

(8) (1923) 1923 ^ ^ 

(9) (1931) W»1 L “ h 576 <576> ' Ja " aa ^ Em ' 

OQ ,, All. w. N. 17 (17). Bhagwan 

(1881) l 8 (Verandah attached to a 

0 f a private house, looking on 
In° alley is^ not public place within 
S 13 of Act III of 1867). 

? 02 i Oudh 204 (204): 24 Oudh 

(10) (1921) 19 32? Emperor v. Snkhdei (Va- 

cant space between two houses not 

The fMou^'S ."*"«« Unier lh ° 0ambli "<> 

(1881) 1881 'AH. W. N. 8, Empr ... v. 

,1881) WsTaII. W. N. 17, Empr ... v. 

,1887) ImTa”- W. N. 75. Empr'.. v. 

(18o/j jrfiiamdat Khan . 

,1895) uSTMU W. N. 127. Empr". v. 

,1902) “cX. W. N. 83. Khuc l, Sheikh T. 

_ . fq 20 * f Lah. 104, Mania ▼. Emperor. 

(1920) 1920 Lah. 262, Badro-ud-din v. Em- 


peror. 

(1895) 18 Mad. 46, Empress v. Jagannaya- 
kvlu. 

(1913) 14 Cri. L. Jour. 670: 9 Nag. L. 

R. 164, Vithu v. Emperor. 

(1917) 1017 Nag. 154: 14 N. L. R. 137, 
Gafin v. Emperor. 

(1913) 14 Cri. I,. Jour. 167 (Bojd.), Em- 
peror v. Chenappa. 

(1913) 14 Cri. L. Jour. 449: 37 Bom. 651, 
Fnthu Mahomed v. Emperor. 

(11) (1869-1870) 5 Mad. H. C. R. 345 (358), 

Scshaiyangar v. Raghwnatha Rao. 

, Note 16. 

(1) (1888) 1888 P. R. 47, page 118 (119), Mrs. 

Boreiro v. Empress (Keeping a 
house of public entertainment) . 
(1889) 1889 Pun. Re. No. 39, page 142 
(143), Moti Shah (Sowing of maize, 
bajree. etc., near a town). 

(1920) 1920 Lah. 258 (261): 1 Lah. 163, 
Gokftl Chand v. Emperor. 

(2) (1930) 1930 Cal. 757 (758), The Calcutta 

Steam Navigation Co., Ltd. v. Em- 
peror ( Per S. K. Ghose, J. — Gra- 
ham, J., contra). 

(3) (1907) 5 Cri. L. Jour. 45 (48): 34 Cal. 

73, G. Berekafeldt v. Emperor. 

(4) (1931) 1931 All. 433 (433): 53 AJ1. 706, 

Raghunandan Prasad v. Emperor. 
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Tlie dwelling of a prostitute in a quarter inhabited by respectable persons 
cannot by itself be considered to be “injurious to the comfort ” of the community 
and therefore a nuisance/' but the solicitation for immoral purposes by prosti- 
tutes with charpoif.s with them, on a public road and their remaining in open 
space in close proximity to the habitations of respectable citizens and the con- 
duct of their occupation there will be injurious both to the health and physi- 
cal comfort of the community and the public using the road. (! The driving of 
cattle to and from a cattle market through very narrow and congested lanes, 
if it causes obstruction to the public and is a source of danger to human life 
is a trade or occupation injurious to the physical comfort of the community. 7 
An order under this section can be made to prevent a discharge from a factory 
into a river of a noxious effluent which might be injurious to the health of the 
community which has right to the use of the water in such river. 8 


Inoculation for small pox is not by itself an offence, but where it is 
necessary to prohibit it in the interests of the public, proceedings may be taken 
under this section against the inoculator. 9 But where certain persons got 
their children inoculated for small pox, it was held that they could not be said to 
be carrying on any trade or occupation and that the section had no application. 10 
The proprietor of a cremation ground cannot be said to be carrying on any 
trade or occupation within the meaning of this section. 10 * 

The following are not trades or occupation injurious to the health or 
physical comfort of the community: — 

(1) The opening of a new market close to an old one, even if some- 

times people are dragged from one market to the other. 11 

(2) Plying of rival steam launches even though in their rivalry people 

are taken on board from places other than jetties and from 
boats, much to the annoyance and danger to the public travel- 
ling in the launches. 12 

(3) Keeping a house of public entertainment. 13 

(4) Cultivation of maize, jowar or bajra within a short distance 

from the town. 11 

Where there is no effect on public health, the conduct of an occupation 
like a tannery 15 or a lime-kiln 10 or a brick-kiln 17 cannot be ordered to be stopped. 


(1004) 1 Cri. L. Jour. 513 (513): 1904 P- 
R. Cr. 9. Phiraya Lai v. Emperor 
(Rice husking machines) . 

(1920) 1920 Cal. 550 (550), Krishna Mohan 
lianerjei ’ v. A. K. Guha (Noise in 
an iron-vard) . 

(1934) 1934 Nag. 193 (193), Munnalal v. 

Lcle (Noise of mill causing discomfort 
to residents of locality) . 

('») (1875) 24 Suth. W. R. 68 (69), Nwndo 

Kumaree v. Amend Mohan. 

(1900-01) 5 C. W. N. 566 (567), Basant 
llaistabi. 

i 6) (1900) 1900 Pun. R. 2, p. 3 (8, 9), Nurjan. 

(7) (1921) 62 I. C. 822 (822, 823) (Cal.), 

Mohcndra Xarain Roy Choivdhury v. 
Emperor. 

< 8) (1926) 1926 Pat. 506 (507), Deshi Sugar 

Mill v. Tupri Kahar. 

<9) (1893-1900) 1893-1900 L. B. R. 545 

(546), Empress v. Xga San Pu. 


(10) (1914) 1914 D. B. 3 (3): 1 U. B. R. 

180, Emperor v. Xga Kyank Lon. 

( 10-a) (1898) 25 Cal. 425 (431), Indranath 

Banerjee v. Queen-Empress. 

(11) (1904) 14 Mad. L. J. 207 (208), In re 

Moidin Kutti. 

(12) (1930) 1930 Cal. 757 (758), Calcutta Steam 

Navigation Co., Ltd. v. Emperor. 

(13) (1888) 1888 Pun. Re. 47, p. 118 (119), 

Mrs. Boreiro v. Empress. 

(14) (1889) 1889 P. R. 39, p. 142 (143), Uot\ 

Shah v. Croicn. 

(15) (1911) 12 Cri. L. Jour. 146 (147, 148) 

(Lah. ), Emperor v. Fatal Din. 
(1888) 1888 P. R. 17, p. 31 (32), Shad » 
v. Empress. 

(16) (1932) 1932 All. 159 (161): 54 All. 359, 

Lalman v. Bishambhamath. 

(17) (1920) 1920 Lah. 258 (261): 1 Lah. 163, 

Gokal Chand v. Emperor. 
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Though the legislature has under local or special Acts, left certain trades 
or occupations to the control of Local and Municipal Boards and provided 
remedies thereunder, the existence of such an alternative remedy does not 
deprive the Magistrate of jurisdiction to pass an order under this section. The 
Magistrate has jurisdiction to regulate the manner in which a trade is to be 
conducted and not be a nuisance to the community. 1 ® 

But it is generally inexpedient for a Magistrate to take action in such 
cases and he will act wisely if he refers the party to set in motion the machinery 
provided in those local Acts. 19 

This section relates only to existing state of things and not to the possi- 
bility ot‘ future results. Therefore no order can be passed under this section 
on the possibility that the digging of pits for the purpose of brick making may, 
in the future, be injurious to the health of the community. 40 

16. Community— meaning of.— The meaning of the word “ commu- 
nity” cannot be distinguished from the words “public” or “neighbours”. 
Therefore an act found to be injurious to the physical comfort of the neighbours 
must be held to be so to the physical comfort of the community and comes under 
this section even though there may he some part of the community which is not 
affected. 1 But the interference with public comfort must be considerable and 
must be caused to a considerable section of the public. 2 


17. Building, tent or structure or tree. — An order can be passed under 
this section requiring a person owning, possessing or controlling a building, tent, 
structure or tree to prevent or stop the erection of, or to remove, repair, or support 
such building, tent or structure or to remove or support any tree that is likely 
to fall and cause injury to persons living or carrying on business in the neigh- 
bourhood or passing by - 1 

Before the amendment in 1923, the section dealt only with “buildings” 
and the expression “building” was held to indicate some structure whether 
roofed or not 2 intended to afford protection to the persons dwelling inside it 
or the property placed there for custody. 3 It was held not to include any other 
enclosure or structure. 


<18) (1920) 
(1932) 
(1871) 

•(19) ( 1932) 

(1920) 
* 20 ) ( 1920 ) 

(1) (1931) 
(1904) 
<2) (191D 
( 1926) 


io 90 Cal- -*>50 (550). Krishna Mo- 

InnBantrjee v. A . K . Ouha . 

?o 15. 159 (161): 54 All. 359, 
Tniman v. Bishambharnath. 

(j'SfSi W N. Cr. 8 (9 «nd 10), 
j/umWp"' Commissioner of Calcutta 

1932 f 'AlT.'"l59 A "(161) : 54 All. 359. 
Tniman v. Ch. Blshambarnath. 

1920 Cal. 550 (550), Krishna Mo- 
Banerfee v. A . K. Ouha. 

ft S <g«>: 1 Llh - 183 - 

aokal Chand V. Emperor. 

Note lb. 

.noi All. 433 (433): 53 All. 706, 
nnAunanden Prasad v. Emperor. 

| £ Jour. 513 (513): 1904 P. 

i V- o Phiraya Mai v. Emperor. 

Cri L. Jonr. 146 (147), Em- 
“L r v Fatal Din. 
ftZ Judh 414 (414, 415): 29 Oudh 
CaL 302, Emperor v. Charan 

Ahir. 


Note 17. 

H. C. 


a. M*d H. C. App. 34 (35) 

< 1 ) ( 1868 - 69 ) 4 M dang erou 8 and dilapidated 


(House 


(2) (1926) 
(1879) 

(3) (1927) 
< 1879) 
(1879) 
(1925) 
(1929) 
(1881) 
(1930) 
(1916) 
(1874) 

(4) (192R) 

(1887) 


condition) . 

1926 Lah. 28 (29): 6 Lah. 463, 
Ismail v. Crorvn. 

1879 Pun. Re. No. 35, page 97 
(100), Shera v. Empress. 

1927 Mad. 343 (344), Lakshmana 
Koundan v. Emperor. 

1879 Pun. Re. 10 , p. 29 (29), Deed 
v. Crown. 

1879 Pun. R. 35, p. 97 (101, 102), 
Shera v. Empress. 

1925 Lah. 117 (118), Nxamat v. 
Crown. 

1929 Sind 17 (18, 19): 22 S. L. R. 
466, R'ali Mahommod v. Emperor. 
1881 Pun. Re. 1, p. 1 ( 1 ), Jabar 
v. Empress. 

1930 Lah. 414 (415), Bhag v. Em- 
peror. 

17 Cri. L. Jour. 536 (537): 1916 
Oudh 109, Salig Ram v. Emperor. 

6 N.-W.P.H.C.R. 307 (309), 

Queen v. Dullee. 

1928 All. 607 (607), Munshir. Em- 
peror (Open space adjoining a house, 
surrounded by thorns, with no door). 
1887 Pun. Re. 57, page 151 (152), 
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A “railway carriage" or “a brake van” is not a 
this section. 5 


“building” within 


The ground for taking action under this clause is that the building, etc., 
is likely to fall and thereby cause injury. The likelihood of a tree enabling 
thieves to get into a house is no ground for ordering the tree to be removed 
under this section. 0 


The section docs not apply unless the danger or injury is an existing one. 7 


Again, in order to justify the taking of action under this section, the 
state of the building should be dangerous in presenti and not in future. In 
other words, it is the condition of things at the time when the inquiry is held 
that has to be looked to. If at such a time a building or a tree is likely to fall 
and thereby endanger the life of a passer-by, action under the section is justified 
It is not. meant to apply to what may happen at some indefinite time in the 
future or under quite abnormal circumstances. 61 


18. Persons living or carrying on business in the neighbourhood 
or passing by. — The persons who require protection under this section are 
persons living or carrying on business in the neighbourhood or passing by. It 
will not apply to persons living in the alleged dangerous house itself or in the 
servants’ house in the compound. The words “persons passing by” will not 
include persons going to or from the house for their private business or pleasure 
in the exercise of their private rights. A Magistrate cannot therefore issue an 
order under this section to repair a house standing away from a public road in 
its own compound. 1 


19. Form of order . — See Schedule V. Form No. XVI. 


An order under this section is onlv a conditional and not an absolute. 1 
It should be in writing, 2 and should state the time within which, the Magistrate 
before whom and the place at which the person proceeded against may appear 
and move to have the order set aside. 3 It should not be a general order, but 
should be directed to particular individuals. 4 It must not be vague, but must 
be definite. Where the person against whom it is directed cannot learn from 


( 1905) 
( 1919) 


(1921) 


( 1925) 


(1927) 


(5) (1880) 
(0) (1883) 

(7) (1890) 

(8) (1924) 


Deed v. Crown (Cattle enclosure hav- 
ing a wall on one side and thorn hedtre 
on other sides) . 

1905 Pun. Ro. 28, p. 62 (63), Em- 
peror v. Ramzan (Cattle pen). 

1919 Lah. 333 (333), Sundar v. 

Emperor (A Court yard partly sur- 
rounded in the front by a mudwall 
with no roof over it nor any door or 
crate wav) . 

1924 Lah. 623 (623), Buta v. Em- 
peror (A Court yard bounded by walls 
with no door) . 

1925 Lah. 279 (279), Mvlchand v. 
Emperor (A court yard bounded by 
walls on 3 sides only) . 

1927 Mad. 343 (344), Lakhmana 
Koundan v. Emperor (A fencing 
which is a means of merely prevent- 
ing ingress or eprress) . 

1 Weir 436 (436). 

1883 All. W. N. 222 (223), Hiralal. 
1890 P. R. 5, p. 11 (11), Af(. Ra- 
ja wan v. Empress. 

1924 All. 667 (668), Gokul v. Em- 
pe ro r. 


< 1 ) 
( 1 ) 



(3) 


(4) 


Note 18. 

(1898) 20 All. 501 (505), Empress v. Jasnda 
Nand. 

Note 19. 

(1868) 10 Suth. W. R. Cr. 53 (54), In re 
Hari Mohan Malo. 

(1883) 9 Cal. 637 (639), Empress v. Brojo 
Kanto Roy. 

(1870) 2 Agra 1 (2), Government v. Choo - 
neeJal. ' . 

(1368) 10 Suth. W. R. 53 (58), In re Han 
’ Mohan Mulo. _ 

(1915) 16 Cri. L. Jour. 24 (25): 191o 

Cal. 741, Janakindth Chakravarthi v . 
Jnendranath Chakravarthy. 

(1892-96) 1 Upp. Bur. R. 178 (178), Em- 
press v. Nga Po Tun. 

(1883) 9 Cal. 637 (639), Empress v. Bro- 
jokanto Roy. 

(1867) 1867 Pun. Re. 26, p. 46 (46), 
Crau-n v. Babur Mult. 

(1872-1892) L. B. R. 363 (364), Queen- 
Empress v. Shtoe Pe. 

(1886) 8 All. 99 (100, 101), Queen-Empress 

(1887) Rat. Un. Cr. 342 (342, 343), Manel- 
ehaud Lalchand. 
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its terms what it is that ho is to do for the purpose of complying with it. \h<» 
order will be set aside as being- vague and indefinite. 5 An order directing tin* 
demolition of a portion of a structure, must definitely point out and mark off 
how much of the structure should be removed. 0 Again, in a proceeding insti- 
tuted against a number of persons it is essential that the order should state* 
accurately with regard to each person, the specific obstruction made by him and 
which he is required to remove, unless it is alleged that all the persons are 
jointly responsible for all the obstructions. 7 The time specified in the order 
runs from the date of the order and not of the service on the person, and if it 
is served after the expiry of such time, the order is a nullity and all the 
consequent proceedings thereon are void. 8 

20. Directions in the order. — The section gives an exhaustive list of 
the matters in respect of which the Magistrate is empowered to pass orders. 1 
It does not confer general powers to pass orders on any matter he may consider 
necessary.- Thus no order can be passed under this section directing a person 
to refrain from drinking the water of a certain well and to prevent others from 
drinking that water, 3 or not to cultivate certain lands beyond a particular spot. 1 
or to construct a new drain in place of an old one. 5 or a new bund G or to build 
pig styes at a certain distance from the road. 7 or not to use a place as a cremation 
around 8 or to allow a place to bo used as a cremation ground 0 or to deliver 
custody of children. 10 

Again, an order under this section should direct the removal of an 
obstruction or nuisance or the doing of anything thereunder, only in the way 
specified therein and not otherwise. 

Illustrations . 

( 1 ) Where the obstruction to a road was by a fence the order should be for removal 

of the fence and not of the house itself from which the fence was constructed. n 

(2) Where a latrine is allowed to remain in such a condition as to be a nuisance 

to persons using a public place, the order should be to abate the nuisance 
and not to remove the latrine . 12 


(1916) 1916 Bom. 122 (123). In re Mukun - 

fl Q Suth. W. R. 177 (177), Becha- 
( 18 7°) Ghoroow v. Boistubnath Bhoo- 

‘ m«72-1892) S. .T- & K b. B. 363 (364), 

(187- 1 w r Shwe Pe. 

re 1928) 1928 All. 300 (301), Jugal 

[ See al8 ° V. Emperor. ) 

Tl Cri b. Jour. 409 (411): 1917 

(5) (1916) 1,7 J 207 : 44 Cal. 61. Rahimohan 

Q| „. R'SfL V Jour P "i r 3 (214) (C1.». 
(t91 ° Kali Mohan v. Nakari Chandra Pas. 
> ( j 925 ) 1925 All. 310 (310), Emperor v. 

L. Jour. 160 (160): 1915 
Cal. 402 . If hat/at Pershnd v. Ramrup 

<7, ...... g,;C^4i TO “c r 8 i. 4 «°, B <£?> 'ulhll 

M928) 1928 °Lnh . % 87^188 ) . Khemchand 

_ 0 . kCT, 282 (283). District 
(8) (1872) Khandeth v. SUaram. 

Not« 20. 

a i (1893) 1«>3 C A_W. N. 145 (145), «««- 


Empress v. Sheoambar Lai. 

(2) (1874) 22 Suth. W. R. Cr. 19 (19), Soo- 

fant IT ossein. 

(1837-41) 2 Moo. I. A. 428 (435): 3 Moo. 

P. C. 368: l Sar. 215, E. C. Mor- 
on n v . Leech . 

(3) (1893) 1893 A. W. N. 145 (145), Em- 

press v. Sheoambar Lai. 

(4) (1904) 1904 All. W. N. 233 (234), Em- 

peror v. Kalian. 

(5) (1900) 1900 A. W. N. 138 (138), Bishu- 

nath v. Empress. 

(6) (1925) 1925 Cal. 399 (400), Rahimaddi 

Jarnadar. 

(7) S. C. Oudh 60. Empress v. Jodhi. 

(8) (1907) 6 Cri. L. Jour. 370 (371) (Cal.), 

Saran Lai v. Lai Mahomad Lnl 
19) (1875) 24 Suth. W. R. 6 (7), Oudadhur 

Kamula v. Baidanath. 

'in> (1880) 2 Weir 66 (67). 

(11) (1904) 1 Cri. L. Jour. 669 (671), Mow, 

Shwe Ye v. ifounri Pyu. 

(12) (1902) 4 Bom. L. R. RR 2 (882), In re 

Balaji Narayan Chit ale. ' 

(1928) 1928 All. 128 (128), Court Shankar 
v. Shri Krishna. 

\ 1910) 7 All. L. J. (N.) 53, ifadan Lai 
v . King-E mperor. 
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('>) 


• <o.) 


(') 


(8) 


Where the nuisance is caused by the accumulation of filth and want of space 
to clear the drainage between a wall and the neighbour’s house, the order 
should be to abate t lie nuisance and not to pull down the wall. 13 

Where the nuisance is caused by a burning ghat, the order should be to remove 
the nuisance, i.e., take* such steps, ns would result in the cremation of corpses 
ceasing to be a nuisance and not to remove the ghat itself. w 

Where the cooking of beef in a cooking shop under certain circumstances or 
the manner in which the shop is conducted, is a nuisance, the order should 
be to abate the nuisance and not to order the shop to be closed. 10 

While stopping a brick-kiln as being a trade or occupation injurious to the 
public, the order cannot direct the filling up of pits made for the purpose 
of making bricks. 16 

Where the sparks from a forge might set fire to cotton stored in an adjoining 
factory, the order should be to so construct the forge as not to allow sparks 
to issue out of it and not to have the forge removed. 17 

Even where a branch of a tree is likely to endanger human life, the order 

should not be to cut it down but to secure the safety of the* public, by 

directing a proper support to be given so as to prevent the branch from 
falling, is 

(9) In the case of a tank, well or excavation, the order should be to fence the 
same and not to order them to be filled up 16 or repaired. 20 But. where the 
tank, becomes dry and people throw rubbish in it and it ceases to be any 
longer a tank, and becomes a public nuisance, it can be ordered to be filled 
up 27 and in such a case, the method of removing the nuisance should be left 
to the person proceeded against, and to order it to be done in a particular 
way, for example, by excavating it, is improper.22 

21. “To appear before himself or some other Magistrate of the first or 
second class”. — Under the Code of 1861, an order under this section could 
direct a person against whom an order was issued to appear only before the 
Magistrate who issued the order. But under this Code, the order may direct 
such person to appear before the Magistrate who issues the order, or any other 
Magistrate of the first, or second class, except -where the party demands a jury 
under S. 135, hi fra, in which case the matter can be disposed of only by the 
Magistrate issuing the conditional order and not by any other Magistrate . 1 

22. “And move to have the order set aside or modified”. — An order 

under the corresponding sections in the Codes of 1861 and 1872 had to direct 
the party against whom the order was made “to show cause why the order 
should not he enforced” and on cause being shown, the Magistrate was empower- 


(13) 

( 1910) 

(14) 

( 1898) 

< 15) 

( 1868) 

(16) 

(1929) 

< 17) 

(1896) 

(18) 

( 1924) 

( 19) 

(1868) 


( 1929) 


( 1898) 


11 Cri. L. Jour. 665 (667) (Cal.), 
Khagendranath Mitra v. Bhupendra 
X a ray an Dull. 

25 Cal. 425 (431), Jndranath Ba - 
nerjee v. Queen-Empress. 

1868 P. R. No. 15, p. 36 (38), 
Assa X and v. Hooscin Buksh. 

1929 All. 114 (115): 51 All. 489, 
B ha gat Bam v. Emperor. 

Rat. Un. Cr. C. 872 (872), In re 
Lahanu. 

1924 All. 667 (668), Gokul v. Em- 
peror. 

10 Suth. W. R. 27 (27), Bistoo 
Chunder Chakrabutty (Tank). 

1929 All. 114 (115): 51 All. 489, 
Bhagat Bam v. Emperor (Excava- 
tions) . 

22 Horn. 714 (715), In re Sulemanji 
Gulam Jhtsrn (Excavations). 


(1874) 22 Suth. W. R. 19 (19), Soojaut 
Hosseiti (Excavations) . 

(20) (1871) Rat. Un. Cr. C. 50 (50), Reg. v. 

Tatya (Well). 

(21) ( 1868 ) 10 Suth. W. R. Cr. 27 (27), In 

the case of Bistoo Chunder Chukra - 
butty. 

(22) ( 1868 ) 10 Suth. W. R. 51 (52), Paul Dass. 

Note 21. „ A 

(1) See (1927) 1927 Pat. 265 (266): 6 Pat. 

428, Jagrosem Bharthi v. Madan 
Pande. 

(1898) 25 Cal. 278 (279, 280). Preonath 
Dey v. Gobardhone Malo (Code of 
1882). . _ 

(1886) 9 Mad. 201 (202), In re Naras%mha 
(Code of 1882). _ 

(See also (1898) 2 Weir 61 (61), In re Yen- 
knnna ( Do. ) . ] 
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cd to let the matter drop. 1 Under the present section, an order has to direct 

the person proceeded against “to move to have the order set aside, or modified”. 

1 he section thus contemplates that in suitable cases the order initially made may 

not only be set aside, but may be modified and the modified order be allowed 
to stand. 2 


A Magistrate does not act legally if he does not call upon the person with 
whose property he proposes to interfere to appear and show cause. 3 

23. “Order when to become final”.— See Ss. 136, 137 and 139, infra. 

24. Enquiry and finding.— See Ss. 137 and 139-A, infra . 

24-A. Parties to order. — An order under this section binds the per- 
son against whom it is passed, and nobody else. 1 It has to be directed to a parti- 
cular individual and cannot be addressed to the public in general. 2 (Compare 
S. 144 in this respect.) 

25. Order, if a judicial proceeding.— Under the Code of 1861, it was 
held that an order under this section was a judicial proceeding. 1 The Code of 
1872 specifically provided that it was a judicial proceeding. 2 Under the Code 
of 1882 and the present Code, any proceeding in the course of which evidence 
is or may be legally taken on oath is a judicial proceeding, 3 and will include 
an order under this section . 

26. Effect of death of party on order.— Where the individual pro- 
ceeded against under this section dies, the order must be considered spent and 
•ceases to have further effect. If it is necessary to issue an order against the 
successor in interest, separate proceedings must be taken against him. 1 

27. Disobedience of order. — See Ss. 136 and 140, infra. 

28. Jurisdiction of Civil Courts— Sub-S . (2) .—Even before the pro- 
vision corresponding to sub-S. (2) was introduced in 1882, it had been held 
by decisions that a Civil Court could not set aside an order duly made under 
this section. 1 The introduction of the said provision gave legislative effect to 
those decisions. The object of the provision is to enable Magistrates to make 


(1) 

(2) 
(3) 


Note 22. 

8 Cal. 883 <884). Ishur Chandur- 
< 1882) Kali Chandurnath. 

(1025) 1025 All. 310 (311), Jhan Lai v. 

> frSuth' W. R- Cr. 63 ( 68 ), Col- 
( 1871) lector of Ilooghly v. Taraknath Muk- 

hopadhya. 

Note 24-A. 

(1) (1935) 1035 AIK 79 (80), Rom 8M v. 

rq (I 874 T 22 SutV W. R. 461 (462). 
[See (1874) Chutider Das v . j 0 y Chunder 

Pal (Person not party to proceeding 
dispossessed under colour of order 
in proceedings can sue in ejectment 
ground of Burh dispossession).] 
Cal L. R- 231 (232), In the 
.(2) (1883) 1 J f gomul Kisto Bonick (Gene- 

“£d,r directing the public not 
io frequent the roads and public places 
i„ 8 village between certain hours is 

illegal) . 

Note 26. 

<,) (1872) »B. H. C. R. M0 (163). Oanpra.ad 


Bin Sobaram (Overruling 4 Bom. Il 
C. R. 150). 

(1871) 16 Suth W. R. 63 (72, 73), TaraL 
noth. 

(1869-70) 5 Mad. H. C. R. 345 (353), 

Seshaiyangar v. Raghurutth Rao. 

(2) (1874) 22 Suth. W. R. (Cr.) 19 (19), 

Shalt Soojani IT oeaeiti. 

(1875) 1875 Pun. R. 17, p. 23 (24), Abdul 
Kadir. 

(3) [See section 4-1 (m).] 


Note 26. 

(1) (1928) 1928 All. 300 (301), Bohrny Jugal 

Kiahore v. Emperor. 


Note 28. 

(1) (1868) 12 Suth. W. R. 18 ( 19 , 20) 

(F. B . ), Ujala may e Dart v. Chandra 
Kumar Neogi (Overruling 7 W. R. 
95) • 

(I860) 11 Suth. W. R. 434 (435), E. Q. 
Rooke v. Pearee Lai. 

(1867) 7 Suth. W. R. il ( 12 ), Bakas Ram 
A ahoo v. Chumrnun Ram . 

(1872) 1 Bom. P J. 225 (226), District 
Magistrate, Kandesh v. Sitaram. 
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speedy orders and deal speedily with cases where a public nuisance has been 
committed. 2 


This bar is only applicable to a conditional order passed under this 
section but not lo an order absolute which might be made under later sections 
in the absence of a clause similar to this in 8. 140. infra? 


As to the maintainability of a suit for a declaration against any one of 
the public who claims to use the road or place as a public one, see S. 140, infra , 
and the following cases. 1 


As an order under this section cannot be questioned in any Civil Court, 
it ought to be passed sparingly and after great caution. f> 


29. Costs. — There is no provision for payment of costs by one party 
to t lie proceedings to the other and an order for costs is therefore improper. 1 

30. Further enquiry. — As a complaint under this section is not a 
complaint of an offence as defined in S. 4 (1) (/?), supra , S. 436, infra, under 
which further enquiry could be ordered, will not apply to such a complaint and 
there tore any order for further enquiry into a matter coming under this section 
is ultra vires. 1 See further, Notes to 8. 436, infra. 


But there is nothing in law to prevent the Magistrate himself reviving a 
proceeding, 2 or drawing up fresh proceedings 3 under this section regarding the 
same matter which had been previously dropped, provided there are materials 
before him on which he could act. 

31. Revision. — A High Court has undoubtedly jurisdiction to enter- 
tain a revision on grounds of fact, but this power will be sparingly used and the 
rule on which it will so act is that it will interfere where, either there is no 
evidence to support the finding or where the finding arrived at is perverse or 
such as no reasonable man could have arrived at on the evidence produced. 1 But 
a person invoking the revisional jurisdiction of the High Court is bound, 


< 2 ) 

(3) 

(4) 


[See also (1865) 2 Suth. W. R. 287 (287), 
Anund Chunder v. Rokho Taran Cha- 
terjec. ] 

(1871) 15 Suth W. R. 293 (295), Madhab 
Chandra Guho v. Kotnala Kant Chak- 
robutty. 

(1921) 1921 Rom. 29 (30), Rangu Bai 
Guru, Rao, In re. 

(1929) 1929 All. 833 (833): 51 All. 1025, 
Dulichaitd v. Emperor. 

(1929) 1929 All. 833 (833): 51 All. 1025, 
Dulichand v. Emperor. 

(1882) 6 Bom. 670 (672), Nilkantappa. 

(1882) 6 Rom. 672 (673), D. Ckatrakalal 
v. The First Class Magistrate. 

(1893) 17 Bom. 293 (299), Secretary of 
State for India in Council v. Jetha- 
hhai Kalidas. 

(1864) 1 Suth. W. R. 277 (277), Kadar 
Mahomed v. Mohamed Zafar. 

(1867) 7 Suth. W. R. 47 (48), AzeezooUah 
G a zee v. Hank B choree Roy. 

( 1873) 19 Suth. W. R. 426 (426), Gorroo 
Pershad v. Probhoo Ram Ohutto- 
padhya. 

(1881) 6 Cal. 291 (294), Muttee Ram v. 
Moh i Loll. 

(1887) 14 Cal. 60 (63), Ehoda Buksh v. 
Monyling M-undal. 

(1910) 6 Ind. Cas. 46 (46) (Cal.), Ekkar 
Ali v. Amunanji. 


(5) (19 14) 15 Cri. L. Jour. 698 (699): 1913 

Cal. 168: 42 Cal. 158, Manipur day 
v. Bidhu- Bhutan Sarkar. 

(1903) 1903 Pun. Re. No. 2, p. 4 (8), 
Marad. 

Note 29. . ... 

(1) (1925) 1925 Cal. 399 (401), Rahxmaddt 

Jamadar. 


( 1) 





Note 30. v „ 

(1897) 24 Cal. 395 (397, 398), Srinath Roy 
v. Ainaddie Tlaldar . 

( 1925) 1925 Oudh 736 (736), Prittupalr- 
Emperor. 

(1910) 14 Cal. W. N. Iv (lv). 

(1898) 25 Cal. 425 (428), Indranath Baner- 


jee v. Empress. 

(1900-01) 5 Cal. W. N. 173 (174), Ishan 
Chandra v. Pranna Kumar. 

(1931) 1931 Cal. 2 (3), Satish Chandra Sen 
v. Krishna Kumar Das. 

(1885) 11 Cal. 271 (273, 274), Makan Lai 
Saha v. Makhaxi Chora Saha. 

(1924) 1924 All. 1 (4): 45 All. 656, 

Abdul Wahid Khan v. Abdullah 
Khan. . . 

(1871) 7 Rene. L. R. 516 (533), 

pal Commissioners for the i Subur 

of Calcutta v. Amnant Ali. 
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according to the practice of the High Court, to apply first to the Sessions Judge 
or to District Magistrate. 2 

1 34 .* (1) The order shall, if prac- 

Service or notification of v • i i i ^ j . , 

order. ticable, be served on the person against 

whom it is made, in manner herein 
provided for service of a summons. 

(2) If such order cannot be so served, it shall be notified 
by proclamation, published in such manner as the Local Govern- 
ment may by rule direct, and a copy thereof shall be stuck up at 
such place or places as may be fittest for conveying the infor- 
mation to such person. 

SYXOPSIS. 


LEGISLATIVE CHANGES 
“PERSON” 

“HEREIN PROVIDED FOR SERVICE OF A SUMMONS" 

IF SUCH ORDER CANNOT BE SO SERVED 
WHETHER MERE KNOWLEDGE WITHOUT SERVICE SUFFI 
CIENT 

WHETHER DEFECT IN SERVICE OR PROCLAMATION 

CURABLE BY S. 537. .. .. .. ; 

Other Topics . 

Non-service of notice— Effect. See Note 4, Scope of the section. See Note 5, Pt. 1 
Pt. 1. 


Note No. 
1 

2 

3 

3- A 
1 


v (CODE OF 1882— S. 134.) 

Service or notification of 134. The order shall, if practicable, be served on 

•, the person against whom it is made in manner herein, pro- 

vided for service of a summons. 

If such order cannot be so served, it shall be notified by proclamation, published in 
such manner as the Local Government may by rule direct, and a copy thereof shall be stuck 
up at such place or places as may be fittest for conveying the information to such person. 

(CODE OF 1872— S. 622.) 

Service or notification of 522. The order mentioned in section five hundred and 

twenty-one shall, if practicable, be served personally on the 
oraer * person to whom it is issued. 

But if personal service is found to be impracticable, such order shall be notified by 
n n m.t ion and a written notice thereof shall be stuck up at such place or places as mav 
be best adapted for conveying the information to such person. . 

(CODE OF 1861— S. 309.) 

•309 Such order shall, if practicable, be served personally on the person to whom 
• ' ' ifc is issued; but if personal service is found to be impracticable, 

, a„ r vice or notification of the order shall be notified by proclamation, and a written 
® notice thereof shall be stuck up at such place or places as 

^nay^be best adapted for conveying the information to such person. 

'T n9 , 4 ) 1924 All. 1 (4> : 45 AH* ‘ Abdxd B chart Saha v. Phani Bhutan 

(2) (1 Wr „ hid Khan v. Abdulla Khan. Haidar. 

* (1921) SSl ^1. 76 (76): 48 Col. 584. 


S. 133, 
Note 31. 

S. 134. 
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S. 134, 
Notes 
1 — 5. 


S. 135. 


1. Legislative changes. — The words “in manner herein provided 
for service of a summons” were newly added in 8. 134 of the Code of 1882. 
This section and 8. 134 of the Code of 1882 are similarly worded. 

2. “Person.” — The word “person" includes any company or asso- 
ciation or body of persons whether incorporated or not. 1 It can, therefore, 
include all the male adult residents in a certain mohallar 

3. “Herein provided for service of a summons.’— Ss. 69 to 71, 

supra, lay down the procedure for service of summons. An order under 8. 133 

should also be served in the same manner. Thus it cannot be affixed as pro- 
vided by S. 71 unless it is found that it cannot be served as provided by Ss. 69 
and 70. 1 

3-A. “If such order cannot be so served.” — It is only when an order 
cannot be served in the manner provided for the service of summons that a 
proclamation under sub-23. (2) can be resorted to. Thus where the person to be 
served cannot be found, an attempt must be made to serve the order on some 
adult male member of his family (S. 70) or to fix it on some conspicuous part of 
his house. It is only when either of these courses is not possible that a procla- 
mation must be issued . 1 

4. Whether mere knowledge without service sufficient. — -Where the 
parties affected have information of the order issued under S. 133, it is im- 
material that the mode in which it is brought to their notice is not in strict 
accordance with law. 1 

5. Whether defect in service or proclamation curable by S. 537. — 

This section is only directory and an omission to follow the direction given 
therein is an irregularity curable by 8. 537, provided the person or persons 
affected had actual knowledge of the order issued under 8. 133 and could 
have defended themselves under S. 135. 1 


1 35 .* The person against 

whom such order 
is made shall — 
(a) perform, 
within the time 


Person to whom 
order is addressed 
to obey or show 
cause or claim 
jury. 


135. The person against 

whom such order 
is made shall — 
(a) perform, 
within the time 


Person to whom 
order is addressed 
to obey or show 
cause or claim 
Jury. 


*(CODE OF 1882— S. 135.) 

135. The person against whom such order is made shall — 

Person to whom order is (a) perform, within the time specified in the order, 

addressed to obey; the act directed thereby; or 


Section 134 — Note 2. 

(1) See S. 11 of the Penal Code and S. 3 (39) 

of the General Clauses Act 1897. 

(2) (1923) 1923 Lah. 525 (527): 4 Lah . 224, 

Khushi Ram v. Crown. 

Note 3. 

(1) (1926) 1926 Cal. 1208 (1209), Beni 3 fa- 

dlutb Sopni v. Jadunath Sapni. 

Note 3-A. 

(1) (1935) 1935 Cal. 251 (252), Abrfwf Jabbar 

Sarkar v. Emperor . 


Note 4. 

(1) (1X66) 5 Suth. W. R. 4 (4), Hochan v. 

Elliot. . ^ „ 

(1929) 1929 Bom. 433 (436), Bhal Chandra 
Trimbak v. Emperor. 

(1889) 12 Mad. 475 (477), Queen v. Nara- 

(1923) 1923 Lah. 525 (527): 4 Lah. 224, 
Khushi Ram v. The Croton. 

(1900) 1900 Pun. Re. No. 2, page 6, Queen 
v. Mt. Nur Jan. 

Note 6. _ _ 

(1) (1889) 16 Cal. 9 (12), Parbutty Churn 

Axtch. 
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specified in the order, the act 
directed thereby; or 

(b) appear in accordance 
with such order and either 
show cause against the same, 
or apply to the Magistrate by 
whom it was made to appoint a 
jury to try whether the same is 
reasonable and proper. 


and in the manner specified in 
the order, the act directed 
thereby; or 

(b) appear in accordance 
with such order and either 
show cause against the same, or 
apply to the Magistrate by 
whom it was made to appoint a 
jury to try whether the same is 
reasonable and proper. 


S 135. 


SYNOPSIS. 


Note No. 

LEGISLATIVE CHANGES .. 1 

SCOPE OF THE SECTION . . . . " 2 

“APPEAR AND SHOW CAUSE”— CLAUSE (6) 3 

BONA FIDE CLAIM OF RIGHT .. .. 4 

APPLICATION TO APPOINT A JURY . . . . 5 

TO WHOM APPLICATION FOR JURY IS TO BE MADE . . 6 

DUTY OF THE MAGISTRATE TO WHOM AN APPLICATION 

FOR JURY IS MADE . . . . . . 7 

POWER OF JURY UNDER THIS SECTION . . . . g 

FINDING OF JURY— EFFECT OF . . . . . . 9 

EFFECT OF NON-APPEARANCE AND FAILURE TO OBEY AN 

ORDER UNDER S. 133 . . . . . . . . 10 

REVISION •• .. .. 11 


Other Topics. 

Application for jury amounts to a waiver of Parties and witnesses are not competent to 
bona fide claim. See Note 9, Pt. 1. be jurors. See S. 138, Note 7. 

Application for jury should be stamped. Whether a party can show cause and also 
1 See Note 5. a PI ,] y fnr jury. See Note 5, Pts. 1 and 

Civil suit. See S. 139-A. 2. 

(b) appear in accordance with such order, and either 
or show cause or claim jury. show cause against the same, or apply to the Magistrate bv 

whom it was made to appoint a jury to try whether the same 
is reasonable and proper. 


(CODE OF 1872— S. 623, Para. 1.) 

523. The person to whom such order is issued shall be bound, within the time 

specified in the order, to obey the same, or to appear before 
the Magistrate before whom he was required by the order to 
appear and show cause as aforesaid; or he may apply to 
such Magistrate for an order for a jury to be appointed to 


Person ordered shall obey 
or may claim a jury. 


try 


whether such order is reasonable and proper. 
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S. 135, 
Notes 
1 — 5. 


1 . Legislative Changes . — 

(1) There is no material difference between the Codes of 1872 and 

1882 in this respect. 

(2) The words ‘‘and in the manner” have been added in Cl. (a) 

by the Amending Act of 1923. 

2. Scope of the section. — This section enables a party against whom 
an order under S. 133 is made to do any of ihe following things: — 

(a) Obey the order, or 

(b) Appear and show cause against the order, or 

(c) Demand a jury to consider whether the order by the Magistrate is 

reasonable and proper. 1 The reason is as the proceedings under 
S. 133, are ex parte in the first instance, an opportunity is given 
under this section to the party against whom the conditional 
order is made to contest the validity of the order. 2 

3. “Appear and show cause” — Clause (b) . — It is open to the party 
who is ordered lu remove the obstruction to appear before the Magistrate who 
issued the order or before the Magistrate before whom he is asked to appear 
under S. 133, and show that the order ought not to be made absolute. If be 
does so, such Magistrate should proceed under S. 137, infra } 

4. Bona fide claim of right. — See S. 139- A. 

5. Application to appoint a jury. — The third alternative open to the 
person who has been served with a conditional order under S. 133, is to demand a 
jury, to try whether the order passed by the Magistrate is reasonable and proper. 
Before the Amending Act of 1923 it was held that a party cannot both show 
cause and also apply for the jury at the same time. 1 Under the new S. 139-A, 
such party can now set up a private claim and if the Magistrate finds that there 
is no reliable evidence to support that claim, he can still apply for a jury undei 


Person ordered shall obey 

the order, or may claim a 

Jury . 

% 


(CODE OF 1861— S. 310.) 

310. The person to whom such order is issued shall be 
bound, within the time specified in the order, to obey the 
same or to appear before the Magistrate to show cause as 
aforesaid, or lie may apply to the Magistrate by petition or 
an order for a jury to be appointed to try whether the or< er 
is reasonable and proper . 



Section 135 — Note 2. 

<1) (1910) 11 Cri. L. .Tour. 1 (2) (Cal.), 

Upend ra Nath Mandat v. Rampal. 
(1910) 10 Cri. L. Jour. 494 (495) (Cal.), 
Eishori Lai v. Emperor. 

(1907) 5 Cri. L. Jour. 97 (99) (Bom.), 
Emperor v. Abdul Satar. 

(1889) 12 Ma '.l . 475 (477), In re Khafah 
Bhoy. 

(1920) 1920 Mad. 378 (379): 43 Mad. 316, 
Angappa M tidal i v. Ramapuram Peru- 


mal Chetty. 

(2) (1917) 1917 Cal. 207: 44 Cal. 61 

Mohan Karmokar v. Emperor. 


Rai 


Note 3. 

(1) (1899) 1 Bom. L . R. 783 (784). Empress 

v. Ramachandra. 


( 1 ) 


( 1909) 


10 Cri. L. Jour. 494 (495) (Oal.). 
Eishori Lai v. Emperor. 
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lhi*> section . - The application for jury must be in writing and stamped under 
Sch. II of Art. I of the Court-Fees Act. 

(5. To whom application for jury is to be made.— Under S. 133 a Dis- 
trict Magistrate, a Sub-Divisional Magistrate or a Magistrate of the First Class 
may make a conditional order and direct the party to appear before, him or 
some other Magistrate of the first class or second class and have the order set 
aside or modified. Bui if a jury is demanded r . by such party the application 
can be made only to the Magistrate irho made the conditional order. The 
Magistrate to whom the ease is sent under S. 133 has no .jurisdiction to entertain 
such an application. 1 

7. Duty cf the Magistrate to whom an application for jury is made.— 
See Ss. 138 and 139-A, infra. 

8. Power of jury under this section. — The only purpose for which a 
jury is appointed is to try the question whether the order of the Magistrate is 
reasonable and proper. 1 Tims the jury is not to decide on questions of bona-fide 
claim of right as, for example, whether the place is a public or private one. 2 A 
jury appointed under S. 138 can decide the question whether the order is 
reasonable and proper only after taking evidence. See S. 139, infra . 

9. Finding of jury — Effect of. — If the party who is served with a con- 
ditional order under S. 133, applies for the appointment of a jury under this 
section and the jury submits its finding, it is not thereafter open to the party 
to set up a bona-fide claim of private right in him. He must be taken to have 
abandoned and waived that right. 1 See also S. 139-A, infra. 

10. Effect of non-appearance and failure to obey the order under 
IS. 133. — See S. 136. 

11 . Revision. — An order made under this section can be revised by 
the High Court under S. 439, read with Ss. 435 and 423 (1) (c). 1 But a 
Sessions Judge has no jurisdiction under S. 437 to order further enquiry where 
a Magistrate abstains from further proceedings on the ground that the order 
under S. 133 is not reasonable and proper. 2 


m f 1933) ( ' &] • 318 ( S 19h sham}i Tricum 

(2) Iih(ltin v. Ram move. 

Note 6. 

„ 0 _ v , no 7 Pnt. 265 (266): 6 Pat. 428, 
(1) (1927) Y^ rntih(in v. Madnn Rande. 

( 1 886) 9 Mnd . 201 (202). In re Narastmha. 

Note 8. 

mbqqi 26 cm. 869 (870). Kailash Chandra 

( 1 ) (1899) 28WI. fjaJ Millr(l ' 

i »ifl CB 8 . 603 (604): 1915 Cal. 

0914) Mohammad Ashrnfuddtn v. 

sheikh Kareem Bukth. 

v Vl Cri L. -Tour. 305 (305) (Cal.). 

(2) . (1910) nJinr r uiil ]\[ av dal v. a attain Das Man- 

\ Cal W. N. 72 (74): 31 Cal. 

<1964*0 9^9 ^ [nhdari ffeaari v. Tlari Das 

,100*)' nwaJUI. W. N. 151 (152): 50 All. 

, ( ivuo/ Emperor v. Ram Bilat. 

. . uqi \ b Cal. 291 (301), Muthy Ram fiahoo 
(iBbi) v Mohilall Roy. 

Cr. V. C — 75 


(1880) 5 Cul. 875 (876), In re Ohundranath 

Ren. 

Note 9. 

(1) (1931) 1031 All. 257 (257, 258), Abdul 

Shakier Khan v. Emperor. 

(1910) 11 Cri. L. .Tour. 402 (402) (Cal ) 
...... £r?7 iot ha Nath v. Basantha Kumar. 

(1914) 1014 L. B. 81 (32), Ahyway v. Ma 
Oyi. 

22 267 (268), Lachman. 

(1908) 1908 Ail. W. N. 151 (152): 30 All. 
364. Emperor v. Ram Bilat. 

Note 11. 

(1) (1904) 1 Cri. L. Jour. 514 (517): 1904 

; U JV 8, Crown v. Sobha Ram. 

(188.,) In85 Pun Re. No. 42, p, 89, Ram 
Kola v. Ganda. 

(1928) 1928 All. 627 (628) 60 All; 871, 

Munna Tewari v. Ohandar Bali 

( 2 ) (1897) 24 Cal. 895 (398), Srlnath Roy 

Ainaddi. 


S. 135 
Notes 
5-11. 
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S. 136. 


1 3 ©.* If such person does not perform such act or appear 

and show cause or apply for the appoint- 
to C d °o n s s r eDce ° f h,s faUlns ment of a jury as required by section 135 r 

he shall be liable to the penalty prescribed 
in that behalf in section 188 of the Indian Penal Code, and the 
order shall be made absolute. 


SYNOPSIS'. 

Note No. 

SCOPE ON THE SECTION . . . . . . 1 

“IF SUCH PERSON DOES NOT SHOW CAUSE” .. 2 

“HE SHALL BE LIABLE TO THE PENALTY S. 188” .. 3 

“SHALL BE MADE ABSOLUTE” .. .. .. 4 

INVALID ORDER. WHEN CAN BE QUESTIONED BY PARTY 

CONCERNED . . . . . . 5 

POWER OF COURT TO SET ASIDE EX PARTE ORDER - - 6 


• • 


Other Topics. 


if the* party appears to show cause. Sec 
Note 2, Pt. 1. 

No notice necessary for prosecution. See 
Note 3, Pts. 1 and 2. 

Order without jurisdiction. See Note 5, Pt. 


2 . 

Provisions of the section are stringent. See 
Note 1, Pt. 2. 

\ alidity of an order when can be questioned. 
Set* Note 5, Pts. 1 and 2. 


♦(CODE OF 1882— S. 136.) 

136. If such person does not perform such act or appear and show cause, or apply 

for the appointment of a jury as required by section 135, 
Consequence of his failing he shall be liable to the penalty prescribed in. that behalf 
to do so. in section 188 of the Indian Penal Code; and the order shall 

be made absolute. 


(CODE OF 1872— S. 525.) • 

525. If the person to whom the order mentioned in section 521 i3 

issued appears to show cause against the same, as hereinafter 
Procedure in case of dis- provided, the Magistrate shall take evidence in the matter, 
obedience or neglect by per- but if he does not appear, or does not obey the order, 

son ordered . or apply for a jury within the time specified in such 

order, 

he shall bo liable to the penalty prescribed in that behalf in section 188 of the Indian 
Penal Code. * * * 


(CODE OF 1861 — S. 311.) 

311. If the person to whom the order mentioned in section 308 is issued shall not 

obey such order, or show cause against the same as herein- 
Procedure in case of dis- after provided, or petition for a jury within the time 
obedience or neglect by party specified in such order, he shall be liable to the penalty 
ordered.- prescribed in that behalf in section 188 of the Indian Penal 

Code. 
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1. Scope of the section — Where a Magistrate lawfully makes a eon- 
ilit'onal order under S. 133 and the same is served or notified as prescribed by 

'" 4 ' ,lu '. l' elS0n against whom the order is made is bound to do one of die 
t ungs specified in S. 135. If lie fails to do so a conclusive presumption arises 
under this section that the conditional order was correctly made and accord- 
ingly is to be made absolute. He also becomes liable to the penalty prescribed 
l>v S. 1SS of the Penal Code. The whole object of Chapter X is to enable the 
Magistrate to make speedy orders and deal speedily with eases where a public 
nuisance has been committed. ' The provisions of this section are consequently 
stringent the intention of the law being 1o create facilities for conditional orders 
becoming final without needless delay and thereby promptly to ensure public 
safotv. 2 

2. “If such person does not . . . show cause”.— 1 This section has no 
application where the person against whom an order under 8. 133 has been made. 
appeal s and shows cause under 8. 135. In such a case the Magistrate must only 
proceed under S. 137 and cannot make the order absolute under this section. 1 

3. “He shall be liable to the penalty . . . S. 188“.— The failure to 
act in accordance with S. 135, ante is a non-compliance with the law and not a 
disobedience of any orde r such as is contemplated by S. 188 of the Penal Code. 
The intention ol the law is, however, to treat such non-compliance as a contempt 
of authority and to make it punishable and consequently it is specifically 
provided that the person failing to act according to 8. 135 shall he liable to tlic 
penalty prescribed by S. 188 of the Penal Code. 1 ' 11 No notice is necessary to be 
given to the person not complying with S. 135, before he is prosecuted therefor. 1 

Where, the order under S. 133 is made absolute on the failure to comply 
with S. 135, a disobedience of such order is clearly within 8. 188 of the Penal 
Code. In such a case, however, it is necessary that, under 8. 140, infra a notice 
should be given to the person that in ease of disobedience of the order within 
a time fixed hv the Court, he will be liable to the penalty under S. 188 of the 
Penal Code. 2 

Disobedience of the Magistrate’s order cannot be held to take place till 
after the expiry of the term fixed in the order for carrying it out." 

4. “Shall be made absolute . — The object of the section being, as has 
been seen already in Note 1, ante, to deal speedily with cases where a public 
nuisance has been committed, a conditional order, should, if the person against 
whom it was made, does not act in compliance with S. 135, be made absolute as 
early as possible after the dale fixed for his appearance. Where a conditional 
order was made against a person fixing the 14th of August, 1916, for his 
appearance and he failed to appear or to obey the order, but nothing further 


Section 136 — Note 1. . 

(1) (1921) 1921 Bom. 29 (30), Rungubux Guru 

(2 ) ( 1889 ) 12 Mad. r 475 (478), Queen v. Kara- 

y ynnn. 

Note 2. 

(1) ( 1876 ) 26 Suth. W. R. 7 (7). Mmae v. 

(1922) 1922 ^AU. 335 (836), Jaesi v. Em- 
peror . 


• ‘ Note 3. 

(Ia) (1891) 13 All. 577 (57«, 579), Queen v 

Duhambar Lai. 

[See also (1900) 1900 Pun. Re. No. 2 

(1) (1908) S' rr: (C T ) * Nur ’ an v. Empress. \ 

(1) (1908) H Cri. L. Jour. 151 (152): 3] 

(2) ( 1908 ) « a rr- 2 < t°’ I n re Aluvala Ouruviah 

( 2 ) (1908) 8 Cn. L. Jour. 151 (151); 31 

(31 (18891 iftflo An 0, Jr" ^ Mtivala Ouruviah 

(<*) (1882) 1882 All. W. N. 232 (233), Em 

press v. Deni Kishen. 


S. 136, 

Notes 

1-4. 
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S. 136, 
Notes 
4-6. 


S. 137. 


was done (ill 11th September, 1920, it was held that it was improper to revive 
the proceeding in 1920, and that if there was a nuisance in 1920 the proceeding 
should have been commenced di-novo Tinder 8 . 133. 1 

5. Invalid order, when can be questioned by party concerned. — Where 

a Magistrate is lawfully empowered to make an order under S. 133 and makes 
an order, and the person against whom it was made does not act in any one of 
the ways specified in 8. 135, it will he conclusively presumed under this section 
that the order was correctly made and such person cannot, in future proceedings 
against him, question the same. 1 But where a Magistrate lias no jurisdiction 
or is no i empowered to pass the order at all, a failure to act in the manner 
prescribed under S. 135, will not, where a prosecution is instituted against such 
person under this seel ion, disentitle him from questioning the validity of the 
order. 2 

6. Power of Court to set aside ex parte order. — It has been held by the 
High Coin! of Patna in the undermentioned case 1 that there is no express provi- 
sion in the Code. 1 for setting aside orders absolute made ex parte but that on 
general principles Courts are entitled to set aside such orders, if they are 
satisfied with the reasons given for the absence of the party. Sloe also S. 561-A, 
infra for a fuller discussion. 

It was also held in the same case that when an cx parte order absolute is 
set aside and cause is shown against the conditional order, the Magistrate should 
proceed to record evidence as provided by S. 137 and that it is only thereafter 
that the Magistrate could make the order absolute or drop the proceeding's. 


Procedure where he 
appears to show cause. 


1 37.* (1) If lie appears and shows 
cause against the order, the Magistrate 
shall take evidence in the matter as in a 


summons-case. 


(2) If the Magistrate is satisfied that the order is not 
reasonable and proper, no farther proceedings shall be taken in 
the case. 


(3) If the Magistrate is not so satisfied, the order shall 
be made absolute. 


♦(CODE OF 1882— S. 137.) 

Procedure where he ap- 137. If he appears and shows cause against the order, 

pears to show cause. the Magistrate shall take evidence in the matter. 

If the Magistrate is satisfied that the order is not reasonable and proper, no further 
proceedings shall be taken in the case. 

If the Magistrate is not so satisfied, the order shall be made absolute. 


Note 4. (1891) 13 All. 577 (579), Empress v. Bisfi - 

il) (1921) 1921 Bom. 29 (30), In re Ranga ambar. 

Dai. (2) (1898) 20 All. 501 (506), Jasodanand. 

Note 6. Note 6. 

(1) (1889) 12 Mad. 475 (478), Empress v. Na- (1) (1917) 1917 Pat. 124 (125), Ramsaran 

rayana. ' Koeri v. Ram Lagan Ahir. 
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SYNOPSIS. 


SCOPE OF THE SECTION 
“THE MAGISTRATE” 

‘SHALL TAKE EVIDENCE IN THE MATTER’ 

AS IN A SUMMONS CASE 
SUMMONS TO WITNESSES 
SUB-S. 2 

IF THE MAGISTRATE IS NOT SO SATISFIED 
THE ORDER SHALL BE MADE ABSOLUTE 
EFFECT OF THE ORDER BEING MADE ABSOLUTE 
HIGH COURT’S POWERS OF REVISION .. 



Note No. 

1 

0 

3 

4 

5 

(> 

r? 

1 

8 

9 

10 


Other Topics. 


Dropping of proceedings. See Xote 0. 

Hearing objections. Sec Note 3, Pt. 8. 

Illegal order cannot be made absolute. See 
Note 8, Pt. 1. 

Illegality of procedure not cured. See Xote 
10, Pt. 2. 

Magistrate cannot act on personal local 
investigation. See Note 3, Pt. 3. 

Magistrate must take evidence on the matter 
of complaint as also that of the opposite 
party. See Note 4, Pt. 1. 

Non-appearance of objector on the adjourn- 


ed date. See Note 7, Pt. 1. 

Order absolute on different grounds. Sc<? 
Note 8, Pt . 5. 

Order of examination of witnesses — Cross 
examination. See Note 4, Pt. 1. 

Oiders on matters not legal evidence. See 
Note 3, Pts. 3—7. 

Parties cannot compromise nor can Magis- 
trate arbitrate. See Note 3, Pt. 6. 
Procedure. See Note 4. 

Vague* or indefinite orders. See Note 8, Pt. 

1 <*>. 


1. Scope of the section.— A person proceeded against under S. 133 has 
two courses open to him : 

(1) To show cause against the order or 

(2) to apply for the appointment of a jury to consider whether the 

order is reasonable or proper. 


Procedure where person 
ordered satisfies Magis- 
trate that order is not 
reasonable . 


(CODE OF 1872 — S. 627.) 

# 

• 

527. If the person to whom the order of the Magis- 
trate. under section 421, is issued, appears and shows cause 
against it so as to satisfy the Magistrate who issued it that 

it is not reasonable and proper, no further proceedings shall 
be taken in the case. 


(CODE OF 1861 — S. 313.) 


If party ordered satis y 
the Magistrate that the order 
is not reasonable and proper. 


313. If the person to whom the order of the Magis- 
trate is issued, shall appear and show cause against the same, 
and shall satisfy the Magistrate that the order is not reasonable' 
and proper, no further proceedings shall be taken in the case. 


S. 137, 
Note 1. 
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This section applies only where the first course is adopted and Ss. 138 
and 139 apply where the second course is adopted. 1 All the three sections arc, 
however, subject to the provisions of S. 139-A, infra where the order is in respect 
ol a way, riucr, channel or place. In such cases the Magistrate should question 
the person proceeded against whether he denies the existence of any public right 
in respect ol such way, etc., and if he denies it. the matter should first be enquired 
into. It is only where there is no reliable evidence in such inquiry, in support 
of sueh denial that the procedure in this section or S. 138 as the case may be, is 
lo he adopted. Where there is such evidence the proceedings under this chapter 
should be stayed until the matter of the existence of such right is decided by a 
competent civil Court. The provisions of this Chapter are not intended to apply 
to cases where the party lias a bona-fide claim of title. 2 


2. “The Magistrate”. — The word “Magistrate” in this section will 
include both the Magistrate who made the order and the Magistrate before 
whom the party is required to appear under S. 133. ante. 1 Where therefore 
a party is required to appear before a Magistrate other than the one who made 
the order, 1 he former can, under this section take evidence in the matter. 2 
The Magistrate who made the order can, on the evidence so taken, make the 
conditional order absolute.** 4 


n 

O. 


“Shall take evidence in the matter”. — The provisions of this 
section are mandatory. Where a party on whom a conditional order under 
S. 133, supra, has been served, appears and shows cause, the Magistrate is 
hound, before making the order absolute, to record evidence in the matter 1 and 


(1) 

( 2 ) 


Section 137 — Note 1. 

(1909) 10 Cri. L. Jour. 494 (495) (Cal.), 
Kishori Lola Pamiri. 

(1923) 1923 Oudh 152 (153), Bhagiran 
Das v. Emperor. 

( 1923) 1923 Oudh 22 (23), Ram Lakh an 
v. Emperor. 

(1893) 2 Weir 61 (61), Yenkanna. 

(1931) 1931 Lali. 62 (63), Manoharlal v. 
Em pc ror. 

(1903) 1903 Pun. Re. 2. p. 7 (8). Murad. 

(1933) 1933 (*nl. 790 (791), Cma Kanta 

Chatter ji v. lialipada Chotedhury. 

(1930) 1930 Cal. 486 (486): 57 Cal. 368, 
Matabbar MoVa v. Gulam. 

( 1930) 1930 Cal. 144 (144), Dhananjoy Pal 
v. Nayondra. 

(1886) 12 Cal. 696 (703. 704). Lai Miah 
V. Xazir K ha lash i. 

(1885) 11 Cal. 8 (10), Basaruddin Bhu- 

jnh v. It aha r Ali. 


< 1) 
( 2 ) 
<3> 


Note 2. 

(1899) 2 Weir 61 (61). Yenkanna. 

(1904) 1 Cri. L. Jour. 669 (671) (Rang.). 

Moung Shire pc v. Moung Pyu. 
(1898) 25 Cal. 278 (280), Prconath Deg v. 
Qobardhonc Main. 

(1886) 9 Mad. 201 (202). Xarasimha. 
(1924) 1924 Pat. 418 (419). Chandrika 
Koeri v. Itudhu Dusadh. 


( 1 ) 


( 1885) 
( 1926) 
(1917) 

(1900) 


Note 3. 

11 Cal. 271 (274), Makhno Lai Saha 
v. Makhno ('horn Saha. 

1926 Jour. 189 (189), Attar Singh 
v. Ilari Singh. 

1917 Pat. 124 (125), Ramsaran 
Koeri v. Ramlagan Ahir (In this 
ease an ex parte order under S. 136 
had been re opened) . 

5 Cal. W. X. 173 (174), Ishan 


Chandra v. Prasanna (Even if the 
proceedings on the same subject- 
matter hud been dropped previously 
by admission of parties) . 

( 193 J ) 1931 Oudh 397 (397), Emperor v. 
Mulchand. 

(1927) 1927 Oudh 26 (27), Ram Bahadur 
Singh v. Bhagwati Prasad. 

(1922) 1922 Oudh 29 (29), Sant Shai v. 
Lae /mum Singh. 

(1924) 1924 Lnh . 392 (392), Manchand v. 

E m pe, ror. 

(1886) Weir 731 (731), Kolandavelu. 

(1899) 24 Cal. 395 (398), Srinath. Roy v. 
Ainaddi Ilaldar. 

(1881) 8 Cal. L. R. 431 (432), Mohur 
Mandur. 

(1908) 12 Cal. W. N. ccxxiii (ccxxiii), 
Samsul v. Sheikh. 

(1917) is Cri. L. Jour. 738 (738): 1917 
Cal. 800, Chandra Mandal v. Ram 
Mandal. 

(1929) 1929 Cal. 21 (21), Ganya Prasad 
v. KhiUi.sh Chandra Sanyal. 

(1870) 13 Suth. W. R. civ. 13 (17), Moo - 
kerjee v. Collector of IJooghly. 

(1887) 11 Bom. 375 (376), In the matter 
of the petition of Maha Daji Sadashiv 
Tilak. 

(1899) 1 Bom. L. R. 783 (784). Ramchan- 
dra. 

(1927) 1927 All. 350 (351): 49 All. 475. 
Tirkhn v. Xanak. 

(1927) 1927 All. 384 (384): 49 AH. 453, 
Abdul Karim v. Emperor. 

(1927) 1927 All. 825 (826), Jagannath v. 
Emperor. 

(1927) 1927 All. 267 (268): 49 All. 270, 
Bhoora v. Tara Singh. 

(1904) 1904 All. L. J. 229 (229) (N.), 
Re Ram Sakai. 



Removal of Nuisance. 


509 


gi'c ti judicial decision on Ihc e cidcnce so 
•conditional order absolute merely — 


recorded . 2 


Thus he cannot make a 


(1) on the result of his local inspection 3 or 

(2) on his personal opinion -1 or 

Vo) on the report of a tahsildar or panehayatdar 5 or 

(4) on arbitration, even if the parties consent thereto 0 or 

(5) on the evidence recorded or information or report received at the 

time of the conditional order. 7 


Nor can he refuse to take evidence on the ground that the objections 
were filed beyond the time allowed provided they are filed before the case is taken 
up. 8 The fixing of an arbitrary time limit for the cross-examination of 

witnesses is improper. l) 


4. As in a summons case. — Section 244, infra, refers to the taking of 
evidence in a summons case. It lays down that the complainant if any and 
all his witnesses should be examined first before the accused is heard and his 
witnesses are examined. This is the procedure to be adopted in proceedings 
under this section also and the complainant, i.e ., the person who set the law in 
motion, should examine his evidence first, in the presence of the opposite party. 
The latter is not bound to produce his evidence till this is done. He may 
cross-examine the complainant’s witnesses and then produce his evidence if 
so advised. 1 


ni 


(1916) 14 All. L. J. <N.) 13 (13), C'hu 
Lai v. Emperor. 

(1909) 10 Cri. L. Jour. 297 (298, 299): 
31 AH. -IRS, If ingu v . Emperor. 

( 1922) 1922 All. 335 (330). Jassi v. Em- 

(1910) 1910 Cal. 151 (152): 42 Cal. 702, 

' Sarojbasim Pn i v. Sri,, ah Charon 
Chowdhunj ( Dropping of proceedings 
on the person appealing and show- 
ing cause, without tnkinjr evidence 

(Cf (1809*) 12 ^Suth. w. R. 24 (25), The 

[Cf ' Queen v. Allah Buksh (Parties not 
offering to adducing evidence— Fai- 
lure to take evidence not material 
Case under 1801 Code).] 

(2) (1922) ?922 AH. 265 (206), /.mail r. 

,1926) ?926 "All . 193 (193). Knihori v. 

(1901) ? 9 oTpun. T, R. 147. B,, P 'ror v. 

(3) (1921) »>21 [\ il KanhX, ain't. 

(1922) ^22 All.’ 335* ,330). J«H V. Pm- 

(1926) iSSTaII. 193 (193), Kadhori v. 

( 1917) "P*t. 609 r ,510). BMkadra 

(1919) P»t. 172 (173). Biru Thalcur 

(1919) I919°c"b'i*T53 (153), Kaliaaday v. 

< 10 °!) « - ->• « 5 - 

,1934) 19S»Ab" °825 %26). Ra„oa Lai 

,1935, gr&fcM «•>■ ^ '■ 

(1934) m"«l 316 (316), Ramachandra 


Lai v. Emperor. 

(4) (1913) 16 Cri. L. Jour. 207 (207): 1910 

Mad. 304, Duraisami v. Sudarsana. 
(1927) 1927 All. 825 (826), Jagannath 
Prasad v. Emperor. 

(1935) 1935 Lnh. 28 (29), Elmir Din v. 
Wasan Singh. 

(5) (1926) 1926 All. 193 (193), Kadhori v. 

Emperor. 

(1927) 1927 Oudh 26 (27), Ran Bahadur 
Singh v. Bkaguati Prasad. 

(0) (1927) 1927 All. 267 (268): 49 All. 270, 

Bhoora v. Tavn' Singh. 

(1916) 18 Cri. L. Jour. 738 (738): 3917 
Cal. 800, Ohandra Mandal v. Ram 
Manded. 

(3921) 1921 Jour. 28 (4), Raj Balam Rai 
v. Navclakh Singh. 

(1916) 17 Cri. L. Jour. 409 (410): 1917 
Cal. 207: 44 Cal. 01, Raimohan 
Karmnkar v. Emperor. 

(1910) 11 Cri. L. Jour. 1 (2) (Cal.), 

Vpendranath Mandal v. Rnmpal. 

(7) (1897) 24 Cal. 395 (398), Srinalh Roy y. 

Ainaddi Haidar. 

(1916) 17 Cri. L. Jour. 409 (410): 1917 
Cal. 207: 44 Cal. 61, Raimohan v. 
Emperor. 

(8) (1868) 10 Suth. W. R. 27 (27), Case of 

Bisloo Chunder Ohuckerbutty. 

(1877) 26 Suth. W. R. 7, Nimae Churn v. 
Kashie Nath. 

(9) (1921) 02 Ind. Cas. 412 (412), Emperor 

v. Asirttddin Sarkar. 

Note 4. 

(1) (1909) 10 Cri. L. Jour. 297 (298): 31 

All. 453, Hingu y. Emperor. 

(1918) 1918 Mad. 984 (984), Dakshina - 

moorthy, In re. 

(1917) 18 Cri. L. Jour. 888 (888): 1917 
Lah. 243, Sitaram v. Emperor. 

(1897) 24 Cal. 395 (898), Srinath Roy 
v. Ainaddi Haidar. 

(1925) 1925 All. 614 (614): 47 All. 343, 
Beehun Teli y. Emperor. 

(1914) 15 Cri. L. Jour. 23 (23) (All.), 
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Summons to witnesses. — Inasmuch as the procedure as to the 
taking of evidence to be adopted in enquiries under this section is that pres- 
cribed for summons cases and inasmuch as in the latter classes of cases 8. 244, 
sub-8. (2) provides for the issue of summons to witnesses, the person pro- 
ceeded against under the section is also entitled to apply to the Court to com- 
pel the attendance of his witnesses by issuing summons and the Court should 
issue summons to witnesses if necessary in such eases. 1 

6. Sub-Section (2). — Sub-S. (2) provides for the dropping of pro- 
ceedings initiated by an order under 8. 133. But this can be done only after 
the evidence is recorded under sub-8. (1) and the Court is satisfied, on such 
evidence that the preliminary order was not reasonable and proper. 1 The exist- 
ence of a genuine dispute as to title suitable for decision by a Civil Court may be 
sufficient to show that the order was noi reasonable and proper -within the mean- 
ing of this section. 2 

7. If the Magistrate is not so satisfied. — The Magistrate, if he is not 
satisfied that the preliminary order is not reasonable and proper, should 
make it absolute. But as has been seen already such an order can be made 
only on the basis of evidence recorded by him. So where the party appears to 
show cause against the preliminary order and the enquiry is started under this 
section, the Magistrate cannot, even if the party failed to appear at a sub- 
sequent hearing make the order absolute without any evidence, since the pro- 
cedure laid down in this section is that of a summons ease and 8s. 249 — 251. 
infra* require that evidence must be taken on behalf of complainant when the 
other side denies the offence. 1 Where the party proceeded against is required 
to appear before the Magistrate who made the conditional order, the latter 
must himself take the evidence and cannot forward the proceedings to another 
Magistrate for taking evidence, and then act upon the evidence so taken. 2 

8. The order shall be made absolute. — The order referred to in 
sub-S. (3) is the order issued under S. 133, supra . The Magistrate can only 
confirm the order marie under that section. So, if no preliminary order 
exists 1 '® or if the preliminary order was itself illegal as being made without 
jurisdiction 1 or too vague and indefinite 1 ' 1 * it cannot be made absolute under 


Jndar v. Emperor. 

(1030) 1930 Lah. 062 (663): 11 Lab. 247, 
Achhru v. Emperor. 

Note 6. 

(1) (1902) 6 Cal. \V. N . 548 (550). Bhomau 

Munshi v. Dtgambar Doss (Magis- 
trate must make an order either grant- 
ing or refusing application for sum- 
mons — Mere order to ‘file’ is not 
proper disposal) . 

(1903) 13 Cal. W. N. cclxxxiii. 


( 1 ) 



Note 6. 

(1921) 22 Cri. L. Jour. 239 (240) (Cal.). 

$hcu’ KeJaon v. Nation (Ac- 
tion dropped on the report of 
Assistant Commissioner without re- 
cording evidence — Order set aside) . 

(1920) 1920 Cal. 834 (834). Rajakhan 
v. Emperor. 

(1878) 1 Cal. Ij. R. 486 (487). Shonai 
Forma nick v. Jogendro Shaha. 

(1888) 15 Cal. 564 (572). Luckhee Narain 
Banerfce v. Ram Kumar. 

(1882) R Cal. 883 (884), Issur Chmtder 
Nath v. Eoli Ohunder Nath. 


(1898) 25 Cal. 278 (282), Preonath Deyy. 
Gobordhone Malo. 

(1923) 1923 Oudh 152 (153), Bhagwan Das 
v. Emperor. 

(1923) 1923 Oudh 22 (23), Ram Lagam 
v. Emperor. 

(1921) 1921 Cal. 118 (118), Emperor v. 
Astruddtn Sarkar. 

Note 7. 

(1) (1900) 2 Bom. L. R. 818 (819), Ram 

Singh. 

(2) (1922) 1922 Bom. 384 (384): 47 Bom. 89, 

In re Kariyappa Ningappa. 

Note 8. 

( 1-a) (1921) 1921 Bom. 29 (30), Ranguba* 

Gunn an In re (Proceedings started 
and discontinued — Order absolute 
passed after several years set aside 
as not based on any preliminary 
order) . 

(1) (1890) Rat. Un. Re. Or. Cas. 516 (518), 

Jasvnnt Singji Fattesingji. 

(1-h) (1910) 11 Cri. L. Jour. 213 (214) 

(Cal.), Kali Mohan v. Nakari Chan- 
dra Das. 
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this section . The provisions of this chapter should be worked so as not to become 
themselves a nuisance to the community at large. Although every man is bound 
to use his own property in such a way as not to work damage or harm to his 
neighbour, yet on the other hand, no one has a right to interfere with free and 
full enjoyment by another of his property. So an order cannot be made 
absolute except on clear and absolute proof that the act complained of is a 
nuisance and a removal thereof is absolutely necessary. 2 Where the Magistrate 
confirms an order under this section, he should lay down fully the grounds 
on which he acted and in deciding on the objections of the parties, he ought to 
record in each case the grounds of his rejection of such objection. 3 A verbal order 
issued under S. 133, supra , cannot amount to or have the force of an order made 
absolute under this section. 4 The Magistrate cannot make an order absolute 
under this section, on grounds different from those on which the preliminary 
order under S. 133 was issued/’ 

9. Effect of the order being made absolute . — See S. 140, infra. 

Once a Magistrate confirms a conditional order, under this section his 
successor in office cannot go behind it and question its legality. 1 

10. High Court’s powers of Revision. — An order absolute under 
this section can be varied or confirmed by the High Court in revision. 1 The 
provisions of this section being mandatory an order passed in contravention 
thereof is not merely an irregularity within the meaning of S. 537 of the Code 
but is an illegal order made without jurisdiction. 2 The High Court will inter- 
fere in revision in the following cases:— 

fl) Where the Magistrate fails to take evidence under this section 
hut confirms an order on information which is not legal evidence/ 


(2) (1888) 1888 P. R. 17. P- 32. M v. 

Cl) ( 18G9) S'sETi W. R. 24 (25). Queen v. 

, 19 oi) 62* ImL^Ons. 412 (412). Emperor 
(19 “ 1) v Asiruddin Sarkar (Clear finding 
as to tho bona fide 8 of the claim Ret 
Up by tho party against whom order 
is directed is necessary). 

(4) (1915) Ujj jawMnath OhaJcravarthy 

v Jnandranath Chakravarlhi. 

( 5 ) (1019) l ih. 163 (16S). Oakalchand v. 

Crown. 

<» <«“> 

. A^i 0t O?o° (222), Manoharsingh 

(1) (1929) 1929 All. 

,2) (1927) IWtTTmO (351): 49 AM. 475. 

(1927) SStaS: mTwB ): 49 AM. 270. 

,3) W: MfNl 247. 

(6) xv Emperor. 

(1924) 1824 ™«h . 392 (392). X amchand v. 

.<»«> 

( 1922 ) 1922 flr Ou n dh^S%). San, Saha, v. 
(1931) fo^Sudh 897 (S97). Bmpe ror v. 

UuMiand. craocIH (ccxxill), 

(ig07 08 lZu C nu>.r\ Sheikh Haft, 

Cr. P. C.— 76 


(1915) 16 Cri. L. Jour. 415 (416): 1916 
Cal. 151: 42 Cal. 702, Sarojbn.sini 
Drri v. Sripathi Charon Chowdhury. 

(1881) h Cal. L. R. 431 (432), Mvbur 

Mandat. 

(1887) Rat. 320 (321), In re Mnhadoji. 

(1899) 1 Bom . L. R. 783 (784), Ram - 
rhandra Sham Roo. 

(1927) 1927 All. 350 (351): 49 All. 475, 
Tirkha v. Nanak. 

(1904) 1 All. L. Jour. (N.) 229 (229), 
Rani Sakai Rni. 

(1927) 1927 All. 825 (826). Jagannath v. 
Emperor. 

(1929) 1929 Cal. 21 (21), Oanga Pro sad 
v. Khitish Chandra (Order only on 
the statement filed without recording 
evidence) . 

(1887) 11 Bom. 375 (376), In the matter 
of the petition of Mahadafi Sadashiv 
Tilak (Order made absolute solely on 
personal opinion of .Magistrate) . 

(1910) 11 Cri. L. .Tour. 1 (2) (Cal.), 

T’pendranath Mandat v. Ram Pal 
(Order absolute solely on local ins- 
pection) . 

(1917) 1917 Pat. 509 (510), Ralbhadra 
Prasad v. Emperor (Order solely on 
local inspection). 

(1919) 1919 Pat. 172 (173). Riru Thakur v. 

Ookul Rout (Order on local inspec- 
tion ) . 

(1927) 1927 All. 384 (384): 49 All. 453, 
Abdul Karim v. Emperor (Order 
solely on Thasildar’s report) . 

(1922) 1922 All. 265 (266), Ismail Alia* 
C'hotiya Hunda (Absolute order pass- 
ed on the report of Thasildar who 
inspected the spot). 
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1 " > ^ licre the Magistrate calls upon the person served with notice 
to produce his evidence as it the onus is on him and then con- 
sidering that that evidence is of no weight makes the order 
absolute. 4 

< -3 ) Whore he confirms the preliminary order on the evidence recorded 
by another Magistrate. 5 

(4) Where lie drops the proceeding’s under this section without record- 

ing evidence as required by sub-S. (1). <5 

(5) M hero he declines to take evidence because the objections were 

filed beyond the time allowed by the Court though filed before 
the case is actually taken up. 7 

(6) A\ here no refuses to issue summons to the witnesses of the party 

showing cause in order to compel their attendance. 8 

t 7 ) Where lie does not allow sufficient opportunity to the party to 
show cause by arbitrarily fixing the time-limit for the examina- 
tion of li is witnesses or otherwise. 9 

<*) Where an order absolute is made without reasonable and sufficient 
grounds. 10 

({)) Where the order contains no finding on the question of bona fides 
ol the objection of the party showing cause. 11 

( 10) Where he decides on the merits the question of title without leaving 
I he same to the decision of a Civil Court. 12 

Rut vhere the Magistrate has dropped proceeding under sub-S. (2) the 

High Court will not in ter I ere and consider the value of evidence on which the 
Magistrate decided so to act. 13 


(1027) 

( 1001 ) 

(1924) 


( 1925) 


(4) (1909) 
( 1917) 

(192K) 

(1914) 

( 1901) 
CO (1922) 
(6) (1921) 


1927 Ondh 20 (27). Ran, Bahadur 
Singh v. Bhagirnti Prasad (Order 
solely on Thnsildar’s report) . 

14 Mad. I.. Jour. 207 (208), In 
lc Kola, ida ii elu Che tty (Order on the 
report of Subordinate Magistrate) . 

1924 Lai. . 128 (128). lihcdu v. 

77//' Crown (Order due to a previous 
ronvietion under S. 341, 1. P. C. 
in respeet of same property) . 

1925 All. (ill (614): 17 All. 341, 
Bechan v. Emperor (Order absolute 
without evidence on either side). 
10 Cri. L. Jour. 297 (299): 31 All. 
453, Singh v. Emperor. 

18 Cri. L. Jour. 888 (888): 1917 
Lah. 243: 1917 Pun. Re. No. 32. 
■V i fa Ram v. Emperor. 

1928 Cal. 96 (97), Akhny S ardor 

v . Latcha n d Ear da r. 

15 Cri. L. Jour. 23 (23) (All.), 

f "dar v. Emperor (But order was 
no! set aside as it was found sub- 
slant ial just ire had been done in the 
case) . 

1901 Pun. L. R. 147, Malta Ram 
v. Karam Okand. 

1922 Bom. 384 (384, 385): 47 Bom. 
89, Kariappa Ningappa, In re. 

22 Cri. L. Jour. 239 (240) (Cal.), 
Shew Khelaon Ram Kalwar v. Na- 


ll) 

(8) 

(9) 


( 10 ) 


( 11 ) 


I 12 ) 


( 13) 


If an Be pan. 

(1868) 10 Suth. W. R. 27 (27), Case of 
Bistoo Chunder Ghuckrabutty. 

(1901-02) 6 Cal. W. N. 548 (550), Bho- 
mar Munshi v. Digambar Das. 

(1907) 5 Cri. L. Jour. 1 (2) (Lah.), Ohasi 
v. Emperor. 

(1921) 1921 Cal. 118 (118), Emperor v. 
Abe-d Ali. 

(1928) 1928 Cal. 879 (879), Etraj Mandal 
v. Emperor. 

(1923) 1923 Oudh 22 (23), Ram Lacham 

v. Emperor. 

(1871) 7 Beng. L. R. 516, Amanat Ali. 

(1923) 1923 Oudh 152 (153), Bhagwan Das 
v. Emperor. 

(1911) 12 Cri. L. Jour. 146 (148) (Lah.), 
Emperor v. Fazal Din. 

(1923) 1923 Pat. 540 (541), Rangisah v. 
B. N. TT. Ry. Go. 

(1897-98) 2 Cal. W. N. 554 (556), In the 
matter of Mukunda Lai v. Haribole 
Saha. 

(1930) 1930 Cal. 486 (486): 57 Cal. 368, 
.1 Jatabbar Molla v. Oolam Panjaton. 

(1905) 2 Cri. L. Jour. 517 (518): 28 All. 
99, Emperor v. Dost Muhammad. 

(1902-03) 7 Cal. W. N. 117 (118), Rakhal 
Chandra Shaha v. Kailash Chandra. 

(1882) 8 Cal. 883 (884), In re Issur 
Chunder Nath. 
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Procedure 
claims jury. 


1 38 .* (1) On receiving an appli- 
where he ca +i on UU( i e r section 135 to appoint a jury, 

the Magistrate shall — 

(«•) forthwith appoint a jury consisting of an uneven 
number of persons not less than five, of whom the foreman and 
one half of the remaining members shall be nominated by such 
Magistrate, and the other members by the applicant; 

( b ) summon such foreman and members to attend at 
such place and time as the Magistrate thinks fit; and 

( c ) fix a time within which they are to return their 

verdict. 

(2) The time so fixed may, for good cause shown, be 
extended by the Magistrate. 

*(CODE OF 1882— S. 138.) 

Procedure where he claims 138. On receiving an application under section 135 

. to appoint a jury, the Magistrate shall — 

J , v forthwith appoint a ju:v consisting of an uneven number of persons not loss 

■than five of whom the foreman and one-half of the remaining members shall be nominated 
by such Magistrate, and tin- otl.or member* by Hie applicant; 


( b ) summon 


such foreman and members to attend at such place and time ns 


the Magistrate* thinks fit; and 

(e) fix a time within which they are to return their verdict. 

(CODE OF 1872— S. 523. Paras. 2 and 5 and S. 524.) 

********* 

523 . * * 

rm receiving such application, such Magistrate shall forthwith appoint a jury con- 
uu h sisting of an uneven number of persons not less than five, 


Constitution of jury. 


of whom the foreman and one-half of the remaining members 
shall be nominated by such Magistrate, and the other 

members by the applicant. .... , , „ , , . , „ ..... 

•ithin which the report is to be made shall be* fixed by the Magistrate 
The time "> . R t j u> or( ] er for the appointment of the jury, and may from 

time to time be extended by him. When the jury have 

made their report, the order of the Magistrate must be 

founded thereon, except in cases falling under section 528. 

524. Such Magistrate may summon so many jurors 

as may be necessary, and such persons shall be bound to 

attend and make their inquiry and report. 

. T no- to attend, or neglecting his duty as a juror, shall be liable to be 

dealt JSS SI £5i m •' '"* 

(CODE OF 1861— S. 310.) 


Report of jury and order 
thereon. 

Attendance of jury. 


310. 

On receiving * 


Constitution of jury 


, , )e tition, the* Magistrate shall forthwith appoint a jury which 
!UC shall consist of not less than five persons, whereof the 

President and one-half of the members shall be nominated 
bv such Magistrate, and the remaining members by the party 

_ .. * • s it. a i ' ‘ • 


petitioning. TllC 


Magistrate shall suspend the execution of the order pending such enquiry, 
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S. 138, 
Note 1. 


SYNOPSIS. 


LEGISLATIVE CHANGES 
OBJECT OF THE SECTION 
“FORTHWITH APPOINT” 
“THE MAGISTRATE ’ 1 
“FORTHWITH” 


UNEVEN NUMBER OF PERSONS NOT LESS THAN FIVE 
NOMINATION OF MEMBERS OF JURY, HOW MADE 
DUTY OF JURORS 


SUMMONS TO JURORS 
DISOBEDIENCE OF SUMMONS BY JUROR 
EXTENSION OF TIME 
FRESH JURY 

PENDENCY OF CIVIL SUITS 
APPEAL AND REVISION 


Note No. 

1 

2 

3 

4 : 

5 

6 

7 ' 

8 

9 

10 

. 11 
12 

13 

14 


Oilier Topics. 


Appointment obligatory. See Note 3, Ft'. 
1 and 2. 

Appointment to be made in the presence of 
parties. Sec Note 7, Pt. 12. 

Collective opinion of the jury should be 
delivered. See S. 139, Note 4. 

Complainant and his witnesses cannot be 
jurymen. See Note 7, Pts. 0 and 7. 

Effect of verdict. See S. 139. 

Form for order appointing jury. See Sell. V, 
No. 17. 

Jury must be legally constituted. See Note 
6 . 

Magistrate cannot veto the applicant’s 


appointment. Sec Note 7, Pt. 10. 

Nominees of complainant — whether can be 
appointed. See Note 7, Pt. 9. 

Power of appointment — delegation of. See 
Note 7, Pts. 2 and 3. 

Power of jury to decide whether the road is 
public or private. See S. 139-A. 

Procedure to be adopted by the jury. See 
S. 139, Note 4. 

Verdict after time fixed. See Note 11, Note 
12, Pt. 1, S. 141, Note 3, Pt. 6. 

Whether jury bound to take evidence. See 
S. 139, Note 4. 


1. Legislative Changes. — 

Changes introduced in the Code of 1872 — 

A provision providing for the summoning of the jury to attend and make 
their report was newly added (S. 534, para. 1). There was no provision 
corresponding to this in the Code of 1861. 


and be guided by the decision of the jury, which shall be according to the opinion of the 

majority. If the petitioner shall, by neglect or in any other 
Proceeding in case of way, prevent the appointment of a jury, or if from any 
neglect by jury. cause the jury so appointed shall not decide and report within 

a reasonable time to be fixed in the order for the appointment, 
their functions shall cease from the date of the expiration of such period, unless they be 
continued by special order of the Magistrate, and if from any of the above causes no 
decision be made by the jury, the order of the Magistrate shall be carried into effect as 
hereinafter provided. 
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Changes introduced in 1882 — 

Tho las > Paragraph of S. 523 of the Code of 1872 was enacted as a 

sopa late section, m.. S. 141 in the Code of 1882. In other respects the chances 
wore not material. 

('h tinges introduced in 189S — 

Sub-S. 2 was newly added. 

Any juror failing- to attend, or neglecting his duty as a juror shall be 

liable to be dealt with under S. 174 of the Indian Penal Code, have also been 

added in 18/1 ( ode as S. 524, para. 2. I here was no similar provision in the 
1861 Code. 1 

2. Object of the Section. — The provisions for the appointment of a 
jury in eases of alleged public nuisances are intended to operate as a check to the 
exercise of summary and arbitrary dealing with the rights of property. 1 

3. Forthwith appoint . — This section is imperative in its terms. 1 
When a person applies under S. 135 for the appointment of a jurv the Magis- 
trate has no discretion to refuse to do so, hut 2 is hound to appoint one. He 
cannot decide the matter by making a local inquiry himself. 3 Even where the 
Magistrate finds under S. 139- A, that the person has no reliable evidence in 
support of the denial of the public right, the Magistrate is bound to appoint a 
jury where the party applies for it. 4 

It has been seen in Note 6 to S. 135, ante , that 


4. “The Magistrate 

*• v o — ■ ~ ^ ^ aw, mat 

the application for the appointment of a jury should be made only to the 
Magistrate who made, the conditional order. The u Magistrate ’ ’ referred to in 

1 1 • J 1 ^ %»»» * . . 1 .1 _ _ 


O * VAV* x VM LV 1U 

this section and who is to make the appointment is consequently the Magistrate 
who made the conditional order and not the Magistrate before whom the party 
may have been required to apply. Hence the Magistrate who passed the 
conditional order under S. 133 cannot refer the matter for disposal to another 
Magistrate if a jury is demanded. 1 

5. “Forthwith”.— The word “ forthwith ” merely means that the 
Magistrate shall appoint a jury as soon as he reasonably can. 1 

6. Uneven number of persons not less than five. — The section requires 
that the jury shall consist of an uneven number of persons not less than five. 


<» < i8H ' 66 f£Hi- cr ' 384, R ' 0 ' 

<1) ( 1864-66) J 

<» <»09, WW/ ”£ 94 ( ZVo? ,l> - 

(1867 ) f$3h W. R- 37 (37), Queen v. 
Pitti. 

<2) Will] IsfsT™' no NO fl 42 cr. p. 80. 

(1871) le’sufh'w! R.°23 (24), Denonath. 

1 S 7 Ref'w (Cr“)’ p. ' 39. 

. j* \ Empress. 

(3) (1878) 2 C»t L. R- 509 (510), Mothoor 

Chunder. 


(\) (1933) 1933 Ca). 318 (319), ShamH Tri - 

cumaas v. Rammoyi. 

Note 4. 

(1) (1890) 17 Cal. 562 (565), Empress v. Bis - 

essur Sahu . 

(1898) 25 Cal. 278 (280), PreorMh. Dev 
v. Oobardhone Halo. 

01914) 15 Cri. L. Jour. 698 (699): 1915 

n*}' 16 ?>},a 42 d C , r1 - 158, Manipi?r 

Dey v. JJtdhu Bhusan SarJcar 
(1927) 1927 Pat. 265 (266) : 6 Pat. 428, 
Jayroshan Bharat v. Madan Pand r 
( 192 °) 1920 Mad. 378 (879)748 Mad. 

l\l'JX a t<y MUd<di V - 


Note 6. 

(1) (1923) 1923 Lah. 525 (527): 4 Lah. 224 

Khushi Ram v. The Oroxon (Appoint- 
ed 2 days later). 


S. 138, 
Notes 
1—6. 



S. 138. 
Notes 
6—7. 


606 


Removal or Nuisance. 


So a jury of only 3 persons, will not be a properly constituted one and ail 
older based on t ii» • verdict of such a jury will be invalid. 1 Nor is it enough 
merely to have five persons in the jury ; it is also necessary that all of them should 
act iagtthcr. Thus it' one out of the 5 jurors dies, or is ill or refuses to act or 
for some other cause remains absent, the decision of the jury will be wholly void 
and the Magistrate cannot act upon that finding. 2 

7. Nomination of members of jury, how made. — The nomination of 
jurors under this section is to be made partly by the Magistrate and partly by 
the applicant. 1 The irregularity in the appointment of the jury cannot, be by 
itself a ground for setting aside the proceedings. la 


Nomination by M agist rate. — In making nominations of the jurors and of 
tlie foreman, tin* following should be noted: — 

First! Magistrate cannot delegate the function to any one else. 2 


Sufrndl g . — lb- cannot nominate less than half the number of jurors. 
If for instance he nominates only the foreman, or two of the 

jurors it will not be a legally constituted jury. 3 


Thirdly. — He should exercise his own discretion and judgment and 
should not merely accept the persons put forward by the 
complainant-. 4 


Fourthly. — lie should not select persons who will be interested in 
upholding his conditional order, 5 friends and supporters of the 
complainant 0 or the complainant and his witnesses 7 must not 
be appointed. 


If there is any disregard of these principles in the selection of the jury, 
it will be illegal and the finding and further proceedings will be void, because, 
the nomination of a jury is a nomination of the Court which has to try the case, 
and irregularity with regard to that, is an irregularity which goes to the root 
of the proceedings 8 and S. 537, infra , will not cure such irregularity. Thus in 
Re Kothari 0 the Magistrate appointed the nominees of the complainant as jurors 
without exercising his own discretion. They were respectable and impartial 
men: and in fact they gave a finding partly favourable to the applicant who 


(1) (1922) 

(2) (1910) 

(1901) 

(1885) 

(1886) 


Noto 6. 

1922 Lali. 137. A jit v. JamatuUa. 
11 Cri. L. Tour. 402 (402) (Cal.), 
Promotha .Y nth v. Dasanta Kumar 
Bose (One ill). 

1901 All. W. X. 30 (31): 23 All. 
159, Empress v. Kedarnath (Absence 
of two jurors) . 

11 Cal. 84 (85), Vmacharnn Han- 
dle v. Joshcin Sheikh (One absent). 
13 Cal. 275 (279), Durga Churan v. 
Sushi Bhusan. 


Note 7. 

(1) (1921) 62 Ind. Cas. 817 (817) (Cal.), 

Sad hap Shudar Roy v. Rahim Pra- 
manik. 

( 1-a) (1933) 1933 Pat. 676 (677), Digamber 

Ramsingh v. Emperor. 

(2) (1889) Rat. Un. Re. Cr. Cas. 460 (460), 


(3) 

(4) 

(5) 

(6) 

(7) 

( 8 ) 
(9) 


Empress v. Vithu. 

(1881) 10 Cal. L. R. 193 (196), Bhyrub. 

(1928) 1928 Lah. 187 (188), Khem Chxind 
v. Emperor. 

(1929) 1929 Bom. 79 (80), Kothari, In re. 

(1896) 23 Cal. 499 (501), Upendra v. Khi- 
tish. 

(1899) 26 Cal. 869 (870), Kailash Chandra 
Sen v. Ram Lai Mittra. 

(1931) 1931 All. 257 (258), Abdul Shakur 
Khan v. Emperor. 

(1914) 1914 All. 491 (492): 37 All. 26, 
Fernand, Ali v. Hakim Ali. 

(1874) 22 Suth W. R. Cr. 47 (47, 48), 
Brindabun Butt v. Dicarkanath Setn. 

(1930) 1930 Pat. 199 (200), Mahadco Lai 
v. Hossaini Panday. 

(1929) 1929 Bom. 79 (80), In re V. R- 
Kothari. 
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applied for the appointment of the jury: still it was held that the 
of the jury was illegal. 


constitution 


Nomination by the applicant.— The other half of the jury is to he nomi- 
nated by the applicant. It is an advantage given to him and not to his opponent. 

The Magistrate has no jurisdiction to veto the nomination by the applicant of 
any person as a juror. 10 


The appointment of the jury cannot be made by ballot from the ordinary 
list of jurors. 11 


Every appointment or cancelment of the jury should be 
presence of parties. 12 For t lie form appointing a jury, vide Sell. V, 


made in the 
Form No. 17. 


8. Duty of jurors.— The jurors should act together and should give 
their verdict of deliberation; they should not act like partisans. 1 Also see 
Ss. 13S and 139-A. 


9. Summons to jurors. — The Magistrate has the power to issue 
summons to a juror to attend at any particular place and time. The procedure 
laid down in S. 68 and the following sections should be observed in summoning 
the jurors. The time when and the place where the juror is to attend should 
be specifically mentioned in the summons. 1 

10. Disobedience of summons by juror.— See S. 174 of the Penal Code. 


11. Extension of time.— Under the Code of 1861 there was no provision 
for the extension of the time fixed for the return of the verdict by the jury and 
it was held that a verdict submitted after the expiry of the period fixed, was 
invalid. 1 In the later Codes the power to extend the time has been given to the 
Magistrates. The granting of further time is a matter in the discretion of the 

Magistrate. 2 


12. Fresh jury.— When the jury appointed under this section 
perversely refuses to return a verdict 1 or for any other cause the jury fails to 
send the verdict within the time allowed 2 or if the report of the jury is defective 
and illegal because of the non-partieipation of any of the jurors 3 then the 
Magistrate may appoint a fresh jury or may proceed to pass such other order 
as lie thinks fit under S. 141. 


S. 138, 

Notes 

7—12. 


( 10 ) 


(i) 


(i) 

(i) 


(1897) 

(1874) 


(11) (1871) 


(12) (1880) 


(1896) 

(1875) 

(1883) 

(1871) 


1897 Pun. Re. No. 4. Mir Imam 
Ahj .,1 Aziz v. Empress. 

21 Suth W- R- 43 (43 44). Raja 
Shatyanundo v. Camperdown Pres - 

L. R. 516 (532. 533 >. 

ifunicival Commissioner for the 
Suburb of Calcutta v . Amanat 
5 Cal. 875 (876), In ro Ohundra 

Nath. 

Note 8. _ „ 

18 All 158 (159), Queen-Empress 

25 <=>. 

Juffi V. Nassantddin. 

Note 9. 

5 All. 7 («>. Empress v. Ram Saran. 
16 Sutfw. 1 ®. 28 (24), Dinonath 



(1901) 

(1875) 

(1874) 


Chuckerbutty v. Hurgobind Pal. 
1901 All. W. N. 30 (31): 23 All. 
159, Queen-Empress v. Kedarnatli. 
24 Suth. W. R. 68 (69), Nundo 
Kumaree v. Anu/nd. 

21 Suth W. R. 54 (54), Sheikh 
Nozmuddy v. Jlasim Khan. 


(1) 

(2) 

(3) 


Note 12. 

(1922) 1922 All. 297 (297): 44 All. 575. 

ft invar Lai v. Bansidhar. 

(1885) 11 Cal. 84 (85), Umachuran v. 

Jashexn. 

(1908) 8 Cri. L. Jour. 233 (235), Shib 
Chandra Gossaxn v. Mriday Chan- 
dra Das. 

(1920) 56 Ind . Caa. 240 (240): 1920 Cal. 

161, Srimathy Dassya and another- 
v. Nibaran Chandra Ghosh. 
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Notes 
13-14. 


S. 139. 



13. Pendency of civil suits. — The fact that a civil suit is pending with 
reference to i lie question whether the right claimed is a public one or not, will 
not preclude a Magistrate from continuing the proceedings under this section. 1 
But when there is no proof of urgency or imminent danger to the public inte- 
rests, it is improper for a Magistrate to make use of the exceptional powers given 
by this chapter as a criminal act in regard to a matter which is already the 
subject-matter of a civil sn it .- 

14. Appeal and Revision. — There is vo right of appeal from the 
decision of a jury appointed to try whether the order of a Magistrate for the 
removal of a nuisance is reasonable and proper. 1 The District Magistrate 
cannot refer (lie matter to the High Court under S. 435, infra, because the 
decision of the jury is not a proceeding in a Criminal Court which the District 
Magistrate can call for and examine. 2 But the High Court can in its revisional 
jurisdiction vested under S. 439 infra , call for the records and revise the orders 
passed under this section. 3 

1 39.* (1) If the jury or a majority of the jurors find 
^ that the order of the Magistrate is reasona- 

Procedure where jury ® 

finds Magistrate’s order to ble and proper as originally made, or 
te reasonable. subject to a modification which the Magis- 

trate accepts, the Magistrate shall make the order absolute, 
subject to such modification (if any). 

(2) In other eases no further proceedings shall be taken 
under this Chapter. 


*(CODE or 1882— S. 139.) 

139. If the jury or a majority of the jurors lind that 
Procedure where jury the order of the Magistrate is reasonable and proper as 
finds Magistrate’s order to originally made, or subject to a modification which the Magis- 
be reasonable. trate accepts, the Magistrate shall make the order absolute, 

subject to such modification (if any). 

In other cases, no further proceedings shall be taken. 


(CODE OF 1872— S. 523. Paras. 3 and 5 and S. 526.) 

* ** • * • • * 

The execution of the order shall be suspended pending 
such inquiry, and the Magistrate who issued the order or 
Suspension of order. before whom the applicant appears shall be guided by the 

decision of the jury, which shall be according to the opinion 
of the majority. 

■***■**# * 


Note 13. 

<1) ( 1933) 1933 Cal. 318 (318), Shamji Tri- 

rumdas lift alia v. Ram Mye. 

(2) (1897) 1897 Pun. Re. No. 4, 31 ir Imam 

Abdul. 


Note 14. 

(1) (1871) 16 Suth. W. R. 66 (67), Shitatram 

v. Ramnand. 

(2) (1887) Rat. 336 (336). „ , . 

(3) (1874) 21 Suth. W. R. 43 (43), Rajah 

Shalyanundo v. The Camperdoicn 
Pressing (Jo. 
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LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
“MAJORITY OF THE JURORS”.. 

PROCEDURE TO BE ADOPTED BY THE JURY 
OBJECTION TO THE FINDING OF THE .JURY 
■MAGISTRATE SHALL MAKE THE ORDER ABSOLUTE” 
“IN OTHER CA&ES” .. 


BONA FIDE CLAIM OF RIGHT— 


WHETHER JURY CAN TRY 


APPEAL, REVISION . . 


Note No. 



S. 139. 
Note 1. 


Other Topics. 


Acceptance without judgment. See Note 4. 
Pt. 4. 

Evidence— Whether to be taken. See Note 
4, Pts. 1 and 2. 

Omission of some of the jurors t« • :.et . See 
Note 3, Pt. 1. 

1. Legislative Changes.— 


Remitting to another Magistrate. See Note 
<j, Pt. 1. 

Verdict of the jury — Meaning of. See Not* 
3, Pt. 3. 

“Which the Magistrate accepts.” See Note 
7, Pt. 1 and Note t>, Pt. 5. 


Difference betjrun the Codes of 1861 and 1872 — 

The differences between the corresponding sections of the Codes of 1861 

.and 1 S72, were only verbal. 

Difference between the Codes of 1872 and 1882 — 

(1) Under the Code of 1872 the decision of the Magistrate had to be, 
in all cases according to the opinion of the majority of the jury. 


The time within which the report is to be made shall be fixed by the Magistrate in 

the order for the appointment of the jury, and may from 
T? ort of jury and order time to time be extended by him. When the jury have 

made their report, the order of the Magistrate must be 
founded thereon, except in cases falling under section 528. 

526 If, in a case re * errct * *° a j ur y> the jury find that the order of the Magistrate 


thereon 


is reasonable and proper, as originally made, or subject to 
a modification which the Magistrate accepts, the Magistrate 
who issued tlu; order, or before whom cause was shown, shall 
give notice of such finding to the person to whom the order 
was issued, and shall add to such notice an order to obey 
id order, within a time to be fixed in the notice, and an intimation that, in case 
of disobedience, such person will be liable to the penalty provided by section 188 of the Indian 

Penal Code. 


Procedure where jur\ 

finds Magistrate ’s order to 
be reasonable. 


(CODE OF 1861— S. 312.) 


0 If i n a case referred to a jury, the jury shall find that the order of the 

Magistrate is reasonable and proper, the Magistrate shall 
find order of give notice thereof to the person to whom the order was 

1 • I to be reason- issued, and shall add to such notice an order to obey the 

Magistrate order fir8t mentioned within a time to be fixed therein under 

*ble and p 1 * the penalty provided by the Indian Penal Code as aforesaid. 

1 tier order shall not be obeyed, the Magistrate may proceed as in the last preceding 


section . 

Cr. P- 
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S. 139, 

Notes 

1—3. 


Under the Code of 1882, where the jury found that the original 
order was reasonable and proper subject to a modification and 
the Magistrate accepted it then the order, subject to such 
modification had, to be made absolute. 

(2) The words ‘‘In other cases, no further proceedings shall be taken” 
were newly added. 

Difference be (ween 189S and 1882 Codes — 

The words “under this chapter” in sub-S. (2) are new. 

2. Scope of the section. — This section prescribes the procedure to be 
adopted by the Magistrate when a finding is submitted by the jury appointed 
by him under S. 138. Where the majority of jurors find liis original order 
reasonable and proper the Magistrate “shall” make the order absolute. Where 
modifications are suggested by the majority of the jurors and if the Magistrate 
accepts such modifications , the original order shall be made absolute with those 
modifications. In other cases the Magistrate, should not take further proceedings 
under this chapter. 


3. “Majority of the jurors”. — The word “majority” in this section 
means the majority of the persons nominated as jurors and not merely the 
persons attending or acting as jurors. Thus where five persons are nominated 
as jurors and one or more of them do not take part in the inquiry and report, 
the verdict of those who take part is not a finding of a “majority” and the 
Magistrate cannot make the order absolute. 1 

Only the persons appointed under S. 138 could act as jurors. Thus 
where 5 jurors are elected by the Magistrate and the applicant under S. 138, 
and one of them falls ill, his place cannot be filled up by the foreman. The 
finding submitted by the jury so constituted cannot be acted upon by the Magis- 
trate and the original order cannot be made absolute. If it is made absolute 
and the order is disobeyed by the party, he cannot be convicted under S. 188 
of the Penal Code. 2 

Where a number of jurors do not agree with one another in every respect 
but the majority agree that a certain order passed by a Magistrate taken as a 
whole is not necessary, it should be held that the majority considered the order 
not reasonable and proper. 


Illustration . 

7 persons were appointed as jurors in a proceeding under S. 133. 3 of them found 

that the order was reasonable and the other 3 that it was unreasonable. The remain- 
ing juror found that the order to remove the obstruction entirely was not necessary. I 
was held that that the majority of the jury must be deemed to be against the order of 
the Magistrate. 3 


Section 139 — Note 3. 

(1) (1910) 11 Cri. L. Jour. 402 (402) (Cal.), 

Promothanath Bose v. Basanta Ku- 
mar Gltusc (One ill and did not act). 

(1871) 16 Suth. W. R. 23 (24), Dinonath 
v. Hur Gobind (Two jurors did not 
act) . 

(1886) 13 Cal. 275 (279), Durga Charan 
v. Sashi (One did not act and two 
did not send in any opinion at all) . 

(1920) 1920 Cal. 161 (161), Dassya v. 

Kibaran (One juror absent) . 


(1885) 11 Cal. 84 (85), Umachuran v. 

Joshein (One absent, two taking one 
view and the other two another) • 
(1922) 1922 All. 297 (297): 44 All. 670, 
Giru-ar Lai v. Bansidhar (3 did not 
send verdict — Magistrate stayed pro- 
ceedings) . __ , . 

(2) (1881) 10 Cal. L,. R. 193 (196), Bhotru* 

Chunder. 

(3) (1876) 25 Suth W. R. 31 (32), Qr^en v- 

Nahori Paroee. 
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*. rroceaure to be adopted by the jury.— This chapter does not lay 

down any rules as to the procedure to be adopted by the jury before arriving 

at a finding. There is a conflict of opinion as to whether the jurv is bound to 

take evidence in the matter. According to the High Court of Ailahabad thev 

are not so bound 1 while according to the High Court of Calcutta thev are so 
bound . 2 

Whore the jurors do not consult together but deliver separate and inde- 
pendent opinions 3 or where some of the jurors blindly follow the opinion of their 
fellow jurors, 4 the finding of the jury is illegal and cannot be acted upon. 

The recommendations of the jury directing parties to do a certain thin® 
can only be enforced under S. 140, sub-S. (2). They do not by themselves 
constitute a contract between the parlies. 5 

5. Objection to the finding of the Jury.— Objections to the verdict of 

the jury should be made as specifically as possible. They should be of such a 
character as to justify the conclusion that the verdict was not a proper verdict 
because the jury did not in fact apply a judicial discretion to the case, or that 
the verdict was such as the jury could not have arrived at by a proper exercise 
of discretion upon the materials before them. 1 

6. “Magistrate shall maJke the order absolute 0 . — The “Magistrate 0 
in this section refers only to the Magistrate to whom an application under S. 135 
is made and who appoints the jury under S. 138. He cannot transfer the case 
to any other Magistrate after appointing the jury. 1 

If the jury or the majority of the jurors find that the order of the 
Magistrate is reasonable and proper, the Magistrate is bound to make the order 
absolute. 2 He cannot refuse to make the order absolute on the ground that the 
verdict is inconsistent or for any other reason. 3 If on the other hand the jury 
or the majority of jurors do not find the order to be reasonable and proper, the 
order cannot be made absolute. Thus where a conditional order under S. 133 
was to remove the houses of certain prostitutes, the jury appointed under S. 138, 
only recommends that the prostitutes should be asked to mend their habits, the 
Magistrate has no jurisdiction to order the removal of the houses. 4 

If modifications are suggested by the jury and the Magistrate accepts 
such modifications, the original order can be made absolute only with those 
modifications. The Magistrate cannot split up the finding of the jury and 
accept one part and reject the other. 5 See also Note 7 


(1) 

(2) 


(3) 

(4) 

(5) 


(i) 


(i) 


Vote 4. 

» Pri L. Jour. 1 (3): 30 AH. 364, 

Ssniiror v. Ram BUas. 

96 Cal 869 (870), Katiash Ohunder 
Zvn v Ram Lai Mittra. 
r fa! W. N. 886 (887), Adhere 

25 SuU^W .*R m 'Cr. 4 (5). Petam- 

(418. 419): 1910 
Pat 264, Shronnrain Tiwari v. Sa- 
khi Ohan'd Sahu. 

, 1875 ) 23 Salh Nt W.*R. 15 (15), BMaban 

1 v. Dwarka. ^ 

,1920) 1920 JST 378 (379): 43 Mad. 


(1908) 

(1899) 

(1902) 

(1896) 

(1876) 

(1916) 


( 2 ) 


316, Angappa M udnli v. Ramapuram 
Perumal Chetly. 

(1*74) 22 Suth W. R. 86 (86), Nyan v. 
oner Al i. 

(1874) 21 Suth W. K. Cr. 54 (54), Sheikh 

v. 77 a aim Khan. 

( 1882 ) 2 \vS?%2 1 ril? K T Re Pudd ° ^ehan. 

18 “ din' 59 >9 ’ In rC Sheikh Mohi- 

<:i) (1909 > 10 .J ri - E- Jour. 210 (211) (Cal.), 

%%?L< ha " ia na ‘ 0ha ” d '« 

(1864-66) 2 Bom H. C. 384 (388), Rey 
v. Dabtukram Ilaribliai 

(4) ,1901) 5 Cal, W. N. 566 (567), Ba.auta 

v. tmperor. 

(1906) 10 Cal. W. N. lxxxvii fN > 

(5) ,1925, 1925 Cal. 399 (4 oS)/ v"' 

Oner Ali. 


S. 139, 
Notes 
4-6. 
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Notes 
7—9. 


S. 139-A. 


f)12 


7. “In other cases’’. — The other cases contemplated under this 
sub-clause are (a) where the jury or the majority of the jurors find that the 
order of the Magistrate is not reasonable and proper and (b) where the majority 
recommends certain modifications to the Magistrate’s order, which are not 
accepted by him. In both these cases the Magistrate should stay his hands and 
not take further proceedings under this chapter. 1 

S. 141 provides for the case where the jury fails to return a finding. 

8. Bona fide claim of right — whether jury can try. — Vide S. 139-A, 

infra. 

9. Appeal, Revision. — No appeal lies from the decision of a jury 
appointed to consider whether the order of the Magistrate is reasonable and 
proper, 1 nor has the District Magistrate the jurisdiction to call for the records 
of the jury and examine the same under S. 435. 2 


Procedure where existence 
of public right is denied. 


1 39 - 7 ^. ( 1 ) Where an order is made under Section 133 

for the purpose of preventing obstruction, 
nuisance or danger to the public in the use 
of any way, river, channel or place, the 
Magistrate shall, on the appearance before him of the person 
against whom the order was made, question him as to whether 
he denies the existence of any public right in respect of the 
way, river, channel or place, and if he does so, the Magistrate 
shall, before proceeding under section 137 or section 138 , inquire 
into the matter. 


( 2 ) If in such inquiry the Magistrate finds that there is 
any reliable evidence in support of such denial, he shall stay 
the proceedings until the matter of the existence of such right 
has been decided by a competent Civil Court-, and, if he finds 
that there is no such evidence, he shall proceed as laid down in 
section 137 or section 138 , as the case may require. 

( 3 ) A person who has, on being questioned by the Magis- 
trate under sub-section ( 1 ), failed to deny the existence of a 
public right of the nature therein referred to, or who, having 
made such, denial, has failed to adduce reliable evidence in sup- 
port thereof, shall not in the subsequent proceedings be per- 
mitted to malic any such denial, nor shall any question in 
respect of the existence of any such public right be inquired 
into by any jury appointed under section 138 . 
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SYNOPSIS. 


Note 

SCOPE, OBJECT AND APPLICABILITY 

THE MAGISTRATE SHALL QUESTION AS TO EXISTENCE OF 
PUBLIC RIGHT 

CLAIM OF TITLE— TIME TO PLEAD . . 

“SHALL ENQUIRE INTO THE MATTER” 

DELEGATION OF ENQUIRY 

RELIABLE EVIDENCE— SUB-S. (2) .. .. ” 

“SHALL STAY PROCEEDINGS” 

UNTIL DECIDED BY A COMPETENT CIVIL COURT 
PROCEDURE WHERE THERE IS NO RELIABLE EVIDENCE . . 
CONSEQUENCES OF FAILURE TO DENY THE PUBLIC RIGHT. 
REVISION 



2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


Other Topics . 

Dispute between Government and private Procedure. See Note 4. 

* . in XT ✓ 1 \ A - 1. * . I 


individual. See Note 1, P. N. (1). 
Inquiry by Subordinate Magistrate. See Note 

5.' 


X ^ > V • • 

Question shall not be enquired into 1 » v jurv. 
See Note 10, Pt. 1 . 


1. Scope, object and applicability. — This section was newly inserted 
i.i the Code by S. 26 of the Code of Criminal Procedure Amendment Act XVIII 
of 1923 ; prior thereto the Courts had by judicial decisions engrafted on the Code 
a law which may generally be stated as follows Where the party proceeded 
against set up a claim of title in respect of the way, river, channel or place in 
question, the Magistrate had to determine whether such claim was bona fide or 
mala fide and in the former case to refer the parties to a civil suit. 1 The legis- 
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lature lias in the present section given legislative effect to the law, as so declared 
hot with one importanl modification. It is not now necessary that the claim 
should he bona fide. Where the existence of the public right is denied, the 
Magistrate is to inquire into the matter and, if in such enquiry, there is reliable 
evidence in support of such denial, the proceeding should be stayed. 2 The 
object with which this section is enacted is to prevent the Magistrate from 
arrogating to himself the Inactions of a Civil Court and from instituting an 
elaborate enquiry with regard to the rights of the parties. 3 

1 liis seel ion applies only to those cases where the party served with the 
preliminary order denies Ihe existence of the public right over the place 
obstructed and not to the eases where such party admits the public right but 
denies only the tact of obstruction. 4 Where an order under S. 133 has been 
made in respect of a way, river, channel or place, and the party proceeded 
against appears before the Magistrate in pursuance of such order, it is the pro- 
cedure provided by this section that should first be followed, and then if 
necessary that provided in Ss. 137 and 138, antefi In other words even after 
an inquiry under (his section it is open to the person proceeded against to show 
cause under S. 137 or to claim an appointment of the jury under S. 138. The 
fact that the Magistrate found under S. 139-A, that there was no reliable evidence 
in support of the denial of the public right does not disentitle the party from 
claiming the inquiry under S. 137 or 138.° 

2. The Magistrate shall question as to existence of public right. — The 

provisions of this section are mandatory and the first duty of the Magistrate, 
on the appearance of the party in pursuance of the notice under S. 133, is to 
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question him without waiting for the objection being raised by the party, as to 
whether he denies the existence of the public right over the place of obstruction. 1 
Where however the party admits the public right but denies only the obstruction 
■omission to question him in the manner stated above is only an irregularity 
within the meaning of S. 537, infra.' 2 


3. Claim of title — Time to plead. — Under the law as it stood before 
the introduction of this section, the claim of title had to be taken on or before 
the hearing and, if the party claimed a jury without raising the question of 
title he could not subsequently raise that question. 1 It was also held that when 
•a party, in ignorance of his rights or for some other reason asks for the appoint- 
ment of a jury he could not he said thereby to have admitted existence of a 
public right. 2 Under sub-S. (3) of this section the question of title should be 
raised at the time of and in answer to the question bg the Magistrate when the 
party first appears before him. 

4. “Shall enquire into the matter’*. — Even prior to the passing of 
this section it had been held that, where the party proceeded against denied the 
existence of a public right and claimed a title in himself the Magistrate should 
enquire into the matter, but that the enquiry should be, to find out if the claim 
of title was made bona fide or merely to oust his jurisdiction. l a Under the 
present section the Magistrate should inquire into the matter to find out if there 
is a reliable evidence in support of the denial of public right. 1 

This enquiry is clearly something to be kept quite distinct from the 
•enquiry which may be held later under S. 137, if the Magistrate finds that there 
is no prima facie reliable evidence in support of the denial of the public right. 
There is no particular form prescribed in which this enquiry should be 
conducted. The Magistrate is left an absolute discretion as to how far he will 
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£?o or upon what materials ho will act in considering whether the defendant 
seems likely to have such a case in support of his denial as may make it seem 
unfitting for the Criminal Court to proceed. 2 There does not seem to be any 
obligation on the part of the Magistrate to examine witnesses produced in such an 
enquiry. He is to enquire into the matter of existence of a public right and 
if it appears that there is reliable evidence in support of the denial he must stay 
proceedings. The section only requires that the Magistrate should see whether 
there is reliable evidence in support of the denial and not that the non-existence 
of t he public right should be proved. It is therefore not the duty of the Magistrate 
to satisfy himself if the opposite party has succeeded in proving the non- 
existence of the public right. 3 4 Since the enquiry is to find out if there is 
reliable evidence in support of the denial, the party denying the public right 
must bo called upon to produce evidence in support of such denial and such 
evidence must he legal evidence * In order to satisfy himself if there is legal 
evidence, the Magistrate may allow the cross-examination of witnesses adduced 
in support of the denial. 5 The enquiry being of a summary character it is 
not intended that the party complaining of obstruction should be required to 
adduce evidence to counteract the evidence sought to be made out by the other 
party. 0 There is however nothing in this section excluding the inherent powers 
of the Magistrate under S. 540, infra , to allow such evidence to be given. 7 

The provisions of this section are mandatory and cannot be waived by 

the party. The Magistrate is bound to hold the enquiry as required by 
this section. 8 

5. Delegation of enquiry. — The enquiry should be held only by the 
Magistrate before whom the party appears in pursuance of an order under 
S. 133 and cannot he delegated to a Magistrate subordinate to him. The reason 
is tlial it is on the result of the enquiry that the subsequent procedure either 
to stay proceedings or proceed further rests. The question being whether 
there is or is not reliable evidence in support of the denial of the right, the value 
of evidence is hotter determined by t ho Magistrate who hears it himself. 1 

6. Reliable evidence — Sub-S. (2). — It has been seen in Note 4, 
ante, that in coming to a decision as to whether there is reliable evidence in 
support ot the denial set up, the Magistrate should not consider whether the 
claim was established to his satisfaction but only whether it was supported by 
prime t facie evidence. It is not, therefore, necessary to weigh the evidence pro- 
duced on both sides and come to the conclusion. The Magistrate should only 
take the evidence in support of the denial and see whether as it stands he could 
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vomc to the conclusion that the evidence was reliable. 1 Public records such as 
settlement registers revenue records and survey maps which support the person 
denying the existence oi' public right arc ‘reliable evidence’ within the moaning 
of this section. 2 A long user of the property claimed to be public, by the person 
denying the public right was held to be reliable evidence in support of such 
denial so as to oust the jurisdiction of the Magistrate. 3 


7. Shall stay proceeding's \ — The section as lias been seen already 
is imperative and the Magistrate is bound to stay the proceedings if there is 
reliable evidence in support of the denial. He has no discretion in the matter. 1 
The Court is not. however, directed to quash the proceedings altogether hut 
only to stay the same until the adjudication by a Civil Court. 2 The proceedings 
need not he stayed indefinitely and the Magistrate can fix a time for establishing 
the right in a Civil Court. 3 If the party does not, within a reasonable time, 
have recourse to the Civil Court the Magistrate can proceed to make the order 
absolute. 4 There is nothing in law to prevent the Magistrate from drawing up 
fresh proceeding on proper materials even though proceedings may have been 
stayed previously under this section. 5 

8. Until decided by a competent Civil Court.— This section is silent 
as to which party should go first to the Civil Court to establish title. In deci- 
sions decided prior to the enactment of this section in 1923 it was held that the 
Magistrate had power, while staying proceedings, to direct a particular party 
to establish his title in a Civil Court 1 provided he passed such order after 
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consideration of the evidence adduced by the parties. 2 But under the present 

section it has been held that there is nothing in the section which entitles the 

Magistrate to say which party should file the suit. By this stay the Magistrate 

as it were ousts his own jurisdiction to decide anything including the question 
of on us of proof. 3 

9. Procedure where there is no reliable evidence. — Where the Magis- 
trate finds on enquiry that there is no reliable evidence in support of the denial 
of the existence of a public right, he should record his reason for his 
decision and proceed to decide the case under S. 137 or S. 138, ante as the 
case may be without further reference to the claim.’ In such a case, the mere 
fact that the party has filed a civil suit to establish his right is no ground for 
staying the criminal proceedings. 2 

10. Consequences of failure to deny the public right. — Sub-S. 3 of this 
section provides that a failure to deny at the proper time the existence 
of the public right will disentitle the person to make any such denial at any subse- 
quent stage of the proceedings and that t lie existence of such public right cannot 
be enquired into by any jury appointed under S. 138, ante. Even before the 
introduction of this section it had been held that it wap no part of the duty of 
the jury to determine the rights of parties in the property but that they could 
decide only the reasonableness or otherwise of the order passed by the Magis- 
trate. See the following cases. 1 


<’n). 168: 42 Cal. 158. Saqarman 

v . E hi pc rn r . 

(1922) 1922 C«l. 59 (67): 49 Cal. 682. 

Rum Sapor Mnndal v. Alek Naskar. 

<2> (1919) 1919 Cal. 182 (182). Peary Lai 

v . X ii re ndm K risk na . 

«3) < 1920 ) 1920 ,vll. 658 (658): 52 All. 592. 

Roza n v . E m pc ro r . 

<1927) 1927 I .all . 227 (228). navi Chand 
v. Duran Daft. 

(1929) 1929 AH. 220 (222). Manohar 

Si unit, v Emperor. 

(1925) 1925 AIL 79 (80). Ram Sahai v. 

I' Ham Dehi. 

I See also (1924) 1924 Cal. 545 (546): 61 
Cal. 290. Kasha Mandril v. Presi- 
dent. (inpalnagar Union Roard 
( Under the law ns it is. it is the 
party moving for proceedings under 
S. 122 or someliody interested in 
asserting such right who has got to 
eo to the Civil Court to establish its 
existence and not for the second 
party to go to the Civil Court to 

disprove its existence) . 1 

mnt see (1929) 1929 AH. 709 (709). Re- 
sal Singh v. Dal jit Singh (In the 
circumstances of this case com* 
painant was directed to file the suit).] 

Note 9. 

(1 ) (1922) 1922 All. 615 (616): 55 All. 866. 

.1 ft. Ram Kali v. Kripa Shanker. 

(1922) 1922 Oil. 790 (791). Uma Kant. t 

Chntterji v. Kalipada Choiedhury . 

( 1928) 1928 Lah. 856 (857). Ude Singh v. 
.1 fah a m niada . 

(1920) 1920 Lah. 1046 (1047). Hamid Ali 
v. Emperor. 

(1926) 1926 All. 290 (291). Manna Lai v. 
Emperor. 

(1922) 1922 AM. 366 (366). Raghuna idan 
v . X heir X a ndan . 

(1934) 1934 All. 131 (131), Kalka Prasad 
v. Sh in ip Kishorc Singh . 

(1934) 1934 Pat. '145 (145), Nirsn Pande 
v. Emperor (Proceedings to be stay- 


ed only if Magistrate finds that Ihere 
reliable evidence) . 


is 


( 2 ) 


(1934) 1934 All. 131 (132). Kalika Prasad 

Shiam Kishore Singh. 


( 1 ) 


a Cal. W. N. 173 (174). Ishan 


v . 


Note 10. 

(1914) 15 Cri. L. .Tour. 515 (515): 19 lo 
Cal. 113, Mohammad v. Knreem. 
(1871) 15 Suth. W. R. 67 (68). Re Be- 
rlin ram . 

(1871) 1 Shome 11 (12), Re Puddo Lochan. 
(1880) 5 Cal. 875 (876. 877). In the matter 
of Chandranath Sen. 

(1899) 26 Cal. 869 (870), Kailash Chander 
Sen v. Ram Lall . 

(1904) 31 CaL 979 (982). Mathuk Dhart 
Tevnri v. JTari Madhab Das. 

(1871) 15 Suth. W. R. 67 (68). Bccharam 
Rhuttacharjee v. Bnloo Khettar 
Mohan. 

(1874) 21 Suth. W. R. 64 (65). Roy 

Omesh v. Irhanath. 

(1900) 5 

Chandra v. Prasanna . 

(1880) 5 CaL 875 (877). In the matter of 
Chandranath Sen. 

(1881) 6 CaL 291 (301), Mutty Ram Sahoo 
v. Mnhi Lall. 

(1899) 26 Cal. 869 (870). Kailash Chandcr 
Son v. Ram LaU. 

(1917) 18 Cri. L. Jour. 452 ( 452 ) : 1016 
Pat. 171. Sheikh Inirat Ah v. 
Sheikh Am fad Ali. 

(1890) 2 Weir 64 (64), Khaja . 

(1898 1900) 3 CaL W. N. 345 (347). hasa- 
ruddi v. Aki'uddi. 

(1899-1900) 4 CaL W. N. 596 (596). 

Budhainath v. Nil Mahanto. 
(1905-06) 10 CaL W. N. 845 (846). 7>«* 
labram v. Baisnab Charan. 

(1906) 3 Cri. L. Jour. 331 ( 333 ) (Cal ), 
Ramanatha Laskar v. Jaladh 

$ | v 

(1906) 4 Cri. L. Jour. 42 (44) (CaL). 

Dulalram v. Baishnab Charan. 
(1923) 1923 Lah. 525 (526): 4 Lah. 
Khushi Ram v. The Crown. 
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11. Revision. .V non-compliance with the mandatory provisions of 
Ihis section will afford a valid ground for revision. Thus the High Court will 
revise the order of the Lower Court in the following cases: — 


(1) Where the Magistrate weights the evidence and comes to a 

conclusion on the merits instead of staying proceedings where 
there is reliable evidence in support of denial. 1 

(2) Where he proceeds to take evidence under S. 137 without holding 

the enquiry referred to in this section 2 and passes final orders 
under those sections. 8 


S 139-A, 
Note 11. 


(3) Where he overlooks the provisions of this section and passes orders 

on the test of bona fides of the claim and not on the existence or 
non-existence of reliable evidence. 4 

(4) Where he makes over the enquiry contemplated under this section 

to a Subordinate Magistrate. 5 

(5) Where the order negatives the rights given under S. 138 by reason 

of not finding reliable evidence in support of the denial during 
the enquiry. 6 

(6) Where the Magistrate fails to question the party proceeded against. 

if he denies the existence of the public right and fails to ask 
him to produce evidence in support of denial. 7 

As to cases before the introduction of the section see the foilwing cases. 8 



(1900) 

(1914) 


1900 All. W. *• 
Laehman. 

1914 Low. Bur. 31 
V. j/v* 


HO ( HO ) . 
(31), Ah 


1 >i re 
r any 




•(3) 


< 4 ) 

•(5) 

•< 6 ) 


(1926) 

(1927) 

(1932) 

(1925) 

(1928) 

(1930) 

(1930) 

(1933) 

(1926) 

(1930) 

(1933) 

(1930) 

(1932) 

(1929) 

(1933) 


Note 11. 

1926 Pal- 170 (171): 4 Pat. 783, 
rhnkur San v. Abdul Aziz. 

1927 Lah. 745 (746), Nur Ali 

C hnh v. Na t ha . 

1932 Ou<lh 118 (120) : 7 Luck. 583, 
Rilt h .ninth v. Khurshed Ahmnd . 

?925 All 811 < 3I1) - Raghunath 

-0 All. Ml. 

Wanna Truari v. Chandnrbali. 

I 9 30 Lah. 1046 (1047). Hnmid Ali 

193 ^ PaL^lOO (200), Mahadro Lai 
. JJossaxni Pnndny (Even waiver 
on not cure the illegality) . 

933 AH 615 (616): 55 All. 866 . 
if Rom Kali v. Kripa 8 luinkar 
[926 All. 390 (392), Jfunnn Lnl 

|O30 J Cft| r °486 (486): 57 Cal. 368, 

SnUhhar v. Oolam Panjalon. 
Stf^Cal. 790 (791), V makantn v. 

Vnlivadn Chowdhurg. 

S 3 0 Cal. 144 (144), Dhanfoy Pal 
Snaendra Shankar Roy. 

932 AH . 366 (367), Raghunan dan 

929 h Cai "Vi^TbI 3 ) , Masaddar AH 

V »3 ■\ tt% Ca^ a 318 (319), Shamji Trl- 

S«. V. *«”■ 


emperor v 


(7) (1931) 1931 Oudh 397 (397) 

Muli'hnnd . 

(19.11) 1931 Lah. 62 (62), Manohar Lai 

v. Emperor. 

(8) ( 1 899 ) 3 Cal. W. N. 345 (347), AW 

rurfdi v. Akiluddi. 

(1906) 4 Cri. L. Jour. 42 (44) (Cal.), 
Duialram v. BaisKnab Charan. 

( 1906) 11 Cal. \V. N. xxvl (xxvii), He- 
in tighten v. Wertgarth. 

(1906) 10 Cal. W. N. 845 (847): 29 Mad. 

194: 33 Ind. App. 67 (P.C.), Duial- 
rain I)eb v. Bnishnab Charan. 
i 1915) 10 Cri. L. .Tour. 160 (160): 1915 
Cal. 402, Bhagut Pershad v. Rom- 
rup Knrmokar . 

< 1921) 1921 Cal. 118 (118), Emperor v. 
Abed Ali. 

(1914) 15 Cri. L. Jour. 698 (699): 1915 
Cal. 168: 42 Cal. 158, Manipur 
Dry v. Bidhu Bhusan. 

(1905) 2 Cri. L. Jour. 517 (518): 28 

All. 99, Emperor v. Dost Muham- 
mad . 

(1890) 17 Cal. 562 (565), Empress v. 
lixssesur Sahu. 

( 1908) 6 Cri. L. Jour. 33 (35) (Bom.), 
p? rc Muse Rayas Abheram. 

(1913) 14 Cri. L. Jour. 74 (74) (Bora.), 
In re Dnyanoba Pandurana . 

(1902) 4 Bom. L. R. 687 (688), In re 
Narayan Jivan. 

(1902 03) 7 Cal. W. N. 117 (118), fib aha 
v. hal/nsh . 

(1889) 4 C P. L. R. 182 (143), Empress 
v. Satigram Sutcul. 
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1 40 .* ( 1 ) When an order has been made absolute under 

Section 136, Section 137 or Section 139, the 
made C absoiute. 0rder bemg Magistrate shall give notice of the same to 

the person against whom the order was 
made, and shall further require him to perform the act directed 
by the order within a time to be fixed in the notice, and inform 
him that, in case of disobedience, he will be liable to the penalty 
provided by Section 188 of the Indian Penal Code. 

(2) If such act is not performed within the time fixed, 

the Magistrate may cause it to be perform- 

Consequences of disobe- „a m A . r? i? 

dience to order. eel, ancl may recover the costs of perform- 

ing it, either by the sale of any building* 
goods or other property removed by his order, or by the distress 
and sale of any other moveable property of such person within 
or without the local limits of such Magistrate's jurisdiction. If 
such other property is without such limits, the order shall 
authorize its attachment and sale when endorsed by the Magis- 
trate within the local limits of whose jurisdiction the property 
to be attached is found. 

(3) No suit shall lie in respect of anything done in good 
faith under this section. 


♦(CODE OF 1882— S. 140.) 

140. When an order has been made absolute under section 136, section 137 or sec- 

Procedure on order being tion 139, the Magistrate shall give notice of the same to- 

made absolute. the person against whom the order was made, and shall fur- 

ther require him to perform the act directed by the order 
within a time to be fixed in the notice, and inform him that, 
in case of disobedience, he* will be liable to the penalty provided by section 188 of the 
Indian Penal Code. 

It such act is not performed within the time fixed, the Magistrate may cause it to 

be performed, and may recover the costs of performing it, 

Consequences of dis- either by the sale of any building, goods or other property 

obedience to order. removed by his order, or by the distress and sale of any other 

moveable property of such person within or without the local 
limits of such Magistrate’s jurisdiction. If such other property is without such limits,, 
the order shall authorize its attachment and sale when endorsed by the Magistrate within the 
local limits of whose jurisdiction the property to be attached is found. 

No suit shall lie in respect of anything done in good faith under this section. 


(CODE OF 1872— Ss. 525 and 526.) 

525. If the person to whom the order mentioned in 
Procedure in case of dis- section 521 is issued appears to show cause against the same- 

obedience or neglect by per- as hereinafter provided, the Magistrate shall take evidence in. 
son ordered. the matter, but if he does not appear, or does not obey the- 

order, 
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LEGISLATIVE CHANGES 
NOTICE 

FORM OF NOTICE 

NOTICE OP ORDER ABSOLUTE UNDER S. VM RV WHOM TO 
BE GIVEN 

NON-COMPLIANCE WITH NOTICE— EFFECT OF 
“IS NOT PERFORMED WITHIN THE TIME FIXED” 

DEATH OF PERSON AGAINST WHOM CONDITIONAL ORDER 
IS MADE 
COSTS 

TITLE TO PROPERTY REMOVED 

“MOVEABLE PROPERTY ’—MEANING OF 

SUIT IN RESPECT OF ACTS DONE UNDER THE SECTION 


mi 1NU 


1 


4 

f> 

7 

8 
9 

10 

11 


or apply for a jury within the time specified in such order, 

he shall be liable to the penalty prescribed in that behalf in section 188 of the Indian 
Penal Code; 


and the Magistrate who issued such order may proceed to carry it into execution at 
the expense of such person, and may realise such expenses, either by the sale of any building 
goods, or other property removed by his order, or by the distress and sale of such moveable 
property of such person within or without his juiisdiction. If such property is without his 
jurisdiction, the order shall authorize its attachment and sale when endorsed by the Magis- 
trate in whose juiisdiction the goods arc attached. 


No suit shall lie in respect of anything necessarily or reasonably done in carrying out 
the provisions of this section. 

526. If, in a ease referred to a jury, the jury find that the order of the Magistrate 

is reasonable and proper as originally made, or subject to a 
Procedure where jury finds modification which the Magistrate accepts, the Magistrate who 
Magistrate’s order to be issued the order, or before whom cause was shown, shall give 

reasonable. notic * of * ndi "? to the P«*on lo whom the order was 

issued, aud shall ada to such notice an order to obey the 

aforesaid order, within a time to be fixed in the notice, and an intimation that, in ease of 

disobedience, such person will he hable to the penalty provided by section 188 of the Indian 

Penal Code. 

If such latter order is not obeyed, the Magistrate may proceed as in section 525. 


(CODE OF 1861— S. 311.) 

311 If the person to whom the order mentioned in section 308 is issued shall not 

obey such order, or show cause against the same as hereinafter 


Procedure in case of die- 
obedience or neglect by 
party ordered. 


provided, or petition for a jury within the time specified in 
such order, lie shall be liable to the penalty prescribed in that 
behalf in section 188 of the Indian Penal Code, and the Magis- 
trate who issued such order may proceed to carry such order 
• m pvrvution at the expense of such person, and may realize such expenses either by the 
“5 Tiny building, goods, or other property removed by his order, or by the distress and 

88 * Personal property of the person aforesaid, and no suit or action shall be entertained 
sale OI p«-»B 1 . oTvvtliinrr necessanlv or rpaflonnhlv /!««« . . 


in any Court in 
order. 


respect of anything necessarily or reasonably done to give effect to aueh 


S 140. 
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1. Legislative changes. — 

1. Difference between 1861 and 1872 Codes: 

The words “such moveable property of such person ” which occurred 
in the Code oi' 1861 were substituted by the words “the personal property of 
the person/* 

2. Difference between 1872 and 1882 Cades: 

The words “anything necessarily done in carrying out the provisions 
of this section *’ which occurred in the last paragraph of 8. 525 of the Code of 
1872 were substituted by the words “anything done in good faith under this 
section. ” 

2. Notice. — The provisions of the section as to the issue of notice are 
mandatory and the Magistrate lias no discretion to refuse to issue such notice. 
Thus he cannot refuse to issue it on the ground that a civil suit has been filed 
against the person proceeded against and a temporary injunction obtained res- 
training him from doing the act ordered to be done by the order absolute. 1 

The notice must however, direct only the removal of the miisance. The 
Magistrate cannot direct the manner in which the nuisance is to be removed. 2 

3. Form of Notice. — See Schedule V. Form XVIII, infra. 

4. Notice of order absolute under S. 137, by whom to be given. — 

Where a conditional order directs a person to appear before a Magis- 
trate other than the Magistrate issuing the order, and the former, after enquiry 
under 8. 137 makes the order absolute, it is he who is entitled to issue the notice 
under this section and not the Magistrate who originally issued the condi- 
tional order. 1 

5. Non-compliance with notice — Effect of. — Non-compliance with the 

notice will render the person against whom it is issued liable to a prosecution 
under 8. 188 of the Penal Code. The Magistrate may also proceed against him 
in the manner prescribed by sub-8. (2) of the section. 

The question, however, whether and what action should be taken on the 
failure to comply with the notice, is a matter of judicial discretion to be exer- 
cised bv the Court after taking into consideration the whole of the circum- 
stances of the case. 1 Thus, where after a notice was issued under this section 
to a party a temporary injunction was issued in a civil suit restraining him 
from performing the acts ordered to be done by the notice, it was observed by 
the High Court of Calcutta that the Court can, under such circumstances, 
desist from any further proceedings against him under this section until the 
conclusion of the civil suit. 2 But a Magistrate has no power to refuse to en- 
force the orders of his predecessor merely on the ground that it was not 
or valid 3 though a refusal to enforce an order on the ground that sue 


(1) 

( 2 ) 


Section 140— Note 2. 

(1931) 1931 Cal. 787 (787): 58 Cal 

1088, Bovku Behari v. Emperor 
(1897) 25 Cal. 425 (431). Indra Noth v 
Queen-Empress . 


( 1 ) 


Note 4. 

(1899) 2 Weir 61 (61). Venkanna. 
(1886) 9 Mad. 201 (202), In re 


Nara - 


si mho . 

Note 6 - „ , 

( 1 ) (1931) 1931 Cal. 787 (787): 58 Cal. 

Banku Behari x. Emperor. 

(2) (1931) 1931 Cal. 787 (787): 58 Cal. 10 b», 

Bonk it Behari v. Emperor. 

(3) ( 1923 ) 1923 Cal. 589 (589), K'ran Chan- 

dra Choudhury x. Rameeh Ohaiutra. 
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on tom'inont has become unnecessary is not ultra vires * So also the question as 

to the validity ot an order passed under S. 133 cannot be raised in a trial for an 
offence under S. 188, I. P. C. for disobedience of the order. ■ 

6 - “Is not performed within the time fixed’’.— The time to be allowed 

tor removing the nuisance is entirely within the discretion of the Magistrate 
who should exercise such discretion after taking into consideration the 'dam-er 
and inconvenience to the public. 1 Where the Court fixes a time for the removal 
of the nuisance, no action can be taken by the Magistrate for non-compliance 
with the notice before the expiry of the period so fixed. 2 

7. Death of person against whom conditional order is made. Where 

the person against whom an order for removal of nuisance is made dies, the 
order ceases to have any force, and no further steps as provided by this section 
can be takep against his legal representatives. 1 

8. Costs. — Where the Court itself proceeds to carry out the order 
under the provisions of this section only the actual costs incurred for that pur- 
pose can he charged to t he party. If. in so carrying out the work the Court 
undertakes to combine some other work also and the actual costs could not 
therefore be ascertained, the party could not be made liable for any approxi- 
mate amount. 1 

The question as to who is liable for the costs of the removal of a nuisance 
where more than- one person is proceeded against under S. 133 is to be deter- 
mined on a consideration ot the question as to who was actually served with 
notice of the proceedings and it would obviously he unjust for the Magistrate 
to make an order for recovery of the costs from a party who was not aetuallv 
served with notice of the proceedings. 2 

9. Title to property removed.— The party against whom the order is 
enforced is entitled to the piopertv gathered as a consequence of the removal. 
The Court has no right to dispose it of as it thinks most beneficial to the general 
public and if any of it is so utilised by the Court the party is entitled to claim a 
deduction of its value from the costs. 1 

10. “Moveable property Meaning of.— The words “by the 

distress and sale of any other moveable property” shows that the words 
“moveable property” in this section mean tangible moveable property. 1 

Suit, in resnect of acts done under the section — q 


J.4.1 — - a — ' V JL/1 v IUCO 

, suit shall lie in respect of anything done in good faith under this sec- 
Thus a suit for damages will not lie in respect of anything so done. 1 It 


that no 
tion. 

/°"„ r 3 ° 5 Kk 1S “ 

(J984) %)) : 60 Cal .1886, 

(19 ' Ttsmcmbrancer of U gal Affairs, 

Shah. 


(5) 


Remembrancer of Ia 

flenf/al v. Khodabaksha 
, * / 1 881) 10 C.L.R. 193. Empress v. 

o rub Chun der Datta (Irregularity 
In constitution of Jury on whose 
report order was based— Disobedi- 
rmce of order — Conviction quashed). 
e ,o Cal. L. R- 231 (282). In re 
(1883) Krislo Bonick (Conviction for 

disobedience of illogal order) . ] 

Note 6. 

(X) (1662) 2 Weir 59 (59), In re SMtch UoM- 

(2) (1862, gai. ?>• (238), 


Note 7. 

(1) (1928) 1928 All. 300 (301). Bohray Junnt 

v. Emperor . 

Note 8. 

(1) (1673) 10 Suth. W. R (Cr. ) 51 (52). 

rani Doss. 

(2) (1927) 1927 Cal. 70 (71). Shahabuddin 

Ahmed v. Abdul Kader. 

Note 9. 

(1) (1868) 10 Suth. W. R. ( C r.) 51 (52). 

Paul Dass. 

Note 10. 

(1) (1917) 18 Cri. L. Jour. 1 (2): 1917 Mud. 

748. Secretary of State v. Sengnm- 

. Note 11. 

(1) (1888) 15 Cal 460 (469). Chuni Lai v. 

Sam Kishen Sahu (No ‘suit' pre- 
sumably refers to a auit for damages) 


S. 140. 
Notes 
5-11. 
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)ms been lielcl by the Full Bench of the High Court of Calcutta that a suit to 
xct aside the order of the Magistrate or to prevent him from carrying his order 
into effect, is also barred. 2 Sir Barnes Peacock. C. J. in delivering the judg- 
ment of the Full Bench said: — 

“The object of the Act was to enable the Magistrate to make an order 
speedily, and speedily to carry that order into execution. 8. 311 provides that 
no suit or action shall he entertained in anv Court in respect of anything neces- 
sariiy or reasonably done to give effect to such order. It would, as it appears 
to me, be mere trifling with the Act, if when it says that no action- shall be enter- 
tained in any Court in respect of anything necessarily or reasonably done to 
give effect to an order of lliis nature, we should hold that the Civil Courts 
could interfere to restrain the Magistrate from giving effect to his order at all/' 

But this section does not bar a suit for a declaration that the property 
treated as a public thoroughfare is the private property of the plaintiff. 3 Nor 
does a failure to resort to the remedies provided for in this chapter for the 
removal of a public nuisance, debar a person from instituting a civil suit to 
abate such nuisance where he suffers special damage thereby. 4 

A person who is not a party to the proceedings under this chapter and 
who is dispossessed under colour of an order passed in such proceedings can 
bring an ejectment suit in a Civil Court on the basis of such dispossession. 4 '* 

Independent of this section a Magistrate acting judicially is, under S. 1 
of the Judicial Officer’s Protection Act (XVIII of 1850), not liable to be sued 
in a Civil Court for any act done* or ordered to he done by him in good faith in 
the discharge of his judicial duty/’ 

14 1 *. If the applicant, by neglect or otherwise, prevents 

Procedure on failure to the appointment of the jury, or if from 
appoint jury or omission to any cause the jury appointed do not return 

their verdict within the time fixed or 


return verdict. 


Procedure on failure to 
appoint jury or omission to 
return verdict. 


*(CODE OF 1882— S. 141.) 

141. If the applicant by neglect or otherwise pre- 
vents the appointment of the jury, or if from any cause the 
jury appointed do not return their verdict within the time 
fixed or within such further time as the Magistrate may in 
his discretion allow, the Magistrate may pass such order as 


(1873) 19 Sutli. W. R. 345 (346), Mcc- 
chn Chuvder Sircar v. Ravenskaw . 
4 2) (1870) 12 Suth. W. R. 18 (19) (F.B.), 

Queen v. Chundcr Seekur Roy (7 
W. R. 95 overruled) . 

[See also (1880) 6 Cal. 291 (299, 300): 3 
Shorn. L. R. 254, Mutty Ram 
Sahoo v. Mohi Lall Roy. 

( 1916) 1916 Pat. 264 (266), Sconarain Ti- 
wari v. Sakhx Chand Sohu (Suit to 
set aside an order of refund of 
amount deposited in pursuance of a 
previous order) . 

(1868) 2 Ben. L. R. (S. X.) 15 (15), 
Chinta Monee v. Digambcr Milter . ) 
-r:) ( 1888 ) 15 Cal. 460 (468, 470), Chuni Lai 

v. Raw Kishcn Sahtt . 

( 1881 ) 6 Cnl . 291 (299, 300), Mutty Ram 
Sahoo v. Mohi Lall Roy. 

(1867) 8 Suth. W. R. 269 (269), Gooroo 
Churn Goon v. Gunga Gobind Chat- 


trrjec. 

(1866-67) 8 Bom. H. C. R. A. C. 94 
(96). Lalji Vkhsla v. Joxcba Dowbha. 
(4) See Note 5 to S. 91 in Chitaley and Annajj 

Rao's commentary on tho Civil 
Procedure Code. 

(1877-78) 3 Cal. 20 (23), Raj Kootnar 
Singh v. Sahc.bzada Roy. 

(1895) 22 Cal. 551 (556), Abzul Miah v. 
Na-sxr Mahommad. 

(1886) 9 Mad. 463 (465), Adamson v. 

Arumugam. . 

( 4-a ) (1874) 22 Suth. W. R. 461 (462), Deb 

Chundcr Doss v. Joy Chundcr Pol- 
io) See (1871) 16 Suth. W. R. 63 (64, 74), 

The Collector of Hooghly v. Taruck- 
nath Mookerjee (Reviewing and over- 
ruling 13 Suth. W. R. 13). 

(1869-70) 5 Mad. H. C. R. 345 (354), 
Seshaiyangar v. R. Raghunatna 
Row. ' 
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within such further time as the Magistrate, may in his discretion 
allow, tlie Magistrate may pass such order as he thinks lit, and 

such order shall be executed in the manner provided hv Section 

140. ‘ 

SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES .... ! 

“WITHIN SUCH FURTHER TIME AS THE MAGISTRATE MAY 

IN HIS DISCRETION ALLOW” . . . . ’ 2 

“TH E MAGISTRATE MAY LASS ORDER AS HE THINKS FTT” '} 


Other Topics . 


Considerations of equity ami justice should 
guide the order. Sor- Note 3, I *t . 1. 

If jury fails to give verdict Magistrate could 
pass order under S. 137. See Note 3, 


Pt. 5. 

Omission to deliver 
See Note 3, Pt 2 


vc i diet — Fresh jury 


lie thinks fit, and such order shall be executed in the manner 
provided by section 140. 


523. 


When order may be made 
absolute. 


(CODE OF 1872, S. 523, Para. 4.) 
****** 

If the applicant by neglect or otherwise prevents, or 
if he docs not claim, the appointment of a jury, or if from any 
cause the jury so appointed do not decide and report within 
a reasonable time, the Magistrate may pass such order as he 
thinks proper, which order shall be carried out in the manner 
hereinafter provided. 


(CODE OF 1861— S. 310.) 

310. The person to whom such order is issued shall be bound, within the time 

specified in the order, to obey the same or to appear before 
the Magistrate to show cause as aforesaid, or he may apply 
to the Magistrate by petition for an order for a jury to bo 
appointed to try whether the order is reasonable and proper 
On receiving such petition, the Magistrate shall forthwith 
appoint a jury which shall consist of not less than five 
persons whereof the President and one-half of the members 
shall bo nominated by such Magistrate, and the remaining 
...embers by the party petitioning. The Magistrate shall 
suspend the execution of the order pending such enquiry and 
be guided by the decision of the jury, which shall be according 
U, the opinion of the majority. If the petitioner shall by 
neglect or in any other way, prevent the appointment of a iury 
or if from any cause the jury so appointed shall not decide 
and report within a reasonable time to be fixed in the order 
for the appointment, their functions shall cease from ' the 
. date of th . e ex Pi™ti 0 n of such period, unless they be continued 
• by special order of tfie Magistrate, and if froin any of the above causes no decision be made 
*by the jury, the order of the Magistrate shall be carried into effect as hereinafter provided. 

Cr. P. C\— 70 


Person ordered shall obey 
the order, or may claim a 

jury- 

r . 9 

• f - ; / - • 

Constitution of jury. 


.( . 


Proceeding iu 01180 

\ neglect by jury. 


of 


S. 141. 
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S. 141, 
Notes 
1—3. 


1. Legislative Changes. — 

(.1 ) Difference between the Code of 1861 and that of 1872 — 

II was expressly provided in the Code of 1861 that the time within 
which the jury were to report, should he fixed in the order of 
appointment and that the Magistrate was empowered to extend 
the time by means of a “Special order”. S. 523 of the Code- 
of 1872 did not provide for the fixing of such period, but the 
jury had to decide and report “within a reasonable time.’' 


(2) Difference be tween the Code of 1872 and those of 1882 and 1898 — 


The Code of 1882. provided for the fixing of a time for the decision of 
the jury and for extending the time when necessary. This 
provision is repeated in the present Code. 


2. “Within such further time as the Magistrate, may, in his direction 
allow”. — Where a reasonable application is made for extension of time the 
Court should grant it. 1 Where it so grants further time it should fix the date 
by which the verdict is to he returned. It was held in the undermentioned case 
decided under S. 310 of the Code of 1861, that the fixing of a time for the return 


of the verdict is a condition precedent to the exercise by the Magistrate of the 
power to decide the case himself and that where the Magistrate granted further 
time, directing the jury to report “as soon as possible”, without fixing a time, 
and passed an order before the receipt of the report, it was held that the order 
was illegal and contrary to law. 2 


Where an application is made for extension of time for return of the 
verdict, it should be disposed of before any further proceedings are taken in the 
matter. No proceedings taken before it is so disposed of will be valid. 8 


3. “The Magistrate may pass order as he thinks fit”. — The words 
“may pass such order as he thinks fit” show that the Court has discretion as to 
what order should be passed in the matter. The discretion however is a judicial 
one to be exercised on considerations of justice and equity. 1 Thus where, owing 
to no fault of person proceeded against, the jury perversly refuse to act or fail 
to return their verdict within the time fixed therefor, the Court may on a proper 
application by the party concerned appoint a fresh jury 2 or allow him to show 
cause by evidence against the conditional order as he could have done originally 
under S. 135, a?ifc. 3 Even if there is no application, the Magistrate cannot 
straightaway make the order absolute without any attempt to investigate- the 
rights and circumstances which surround the affair; the words “pass such order 
as he thinks fit” must mean that if the jury for any reason does not return his 


Section 141 — Note 2. 

(1) (1901) 23 All. 159 (161), Queen v. Kedar 

, Nath , 

(2) (1870) 14 Suth. W. R. (Cr.) 69, In the 

tnntter of Shama Kant. 

(3) (1901) 23 AM- 1S9 (161), Queen v. Kedar 

Nath . 

■ k # 

• w • 

. ..Note 3 . 

(1) (i8B9) Rat. 460, Queen-Empress v. Vithu. 
<«) (1922) 1922 All. 297 (297): 44 All. 575, 


Shgam Sunder v. Emperor . 
(1864-66) 2 Bom. H. C. R. 384 (387), 
Reg. v. Dalsukqram Hart Ji hat. 
(1908) 8 Cri. L. Jour. 233' (235) (Cal ). 

Sahib Chandra Oossain v. HrtaGw 
Chandra Das. 

(3) (1923) 1923 Pat. 229 (230), Jipal Teli v. 

Gena Sahu. 

(1909) 10 Cri. L. Jour, 494 (495, 496 r 
(Cal. ) , Kishori Lai Panuri B+r 
peror. 
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venlict the Magistrate must inquire into the matter before iie passes an order.* 

Where a jury failed to return a verdict within the time allowed, whereupon the 

Court gave the parties an opportunity to adduce evidence and, on their 

fadure to do so, inspected the locality and made the order absolute, it was held 
that, the procedure adopted was quite proper. 5 

W here the jury sent in their verdict after the expiry of the time allowed 
therefor but before the Magistrate actually passed orders under this section it 
was held that the Magistrate should duly consider the verdict given and not 
appoint a fresh jury discarding such verdict. 0 

1 42 *. (1) If a Magistrate making an order under section 

133 considers that immediate measures 
m£ acti0a Pcnding in should be taken to prevent imminent 

danger or injury of a serious kind to the 
public, he may, whether a jury is to be, or has been, appointed 
or not, issue such an injunction to the person against whom the 
order was made, as is required to obviate or prevent such danger 
or injury pending the determination of the matter. 

(2) In default of such person forthwith obeying such in- 
junction, the Magistrate may himself use, or cause to be used, 
such means as he thinks fit to obviate such danger or to prevent 
such injury. 

(3) No suit shall lie in respect of anything done in good 
faith by a Magistrate under this section. 


♦(CODE OF 1882— S. 142.) 

142. If a Magistrate* making an order under section 133 considers that immediate 

measures should be taken to prevent imminent danger or in- 
In junction pending in- jury of a serious kind to the public, lie may, whether a jusv 
quiry . is to ,,e - «'• ,lf,s been . appointed or not, issue such an injunc- 

tion to t lie person against whom the order was made as is 

required to obviate or picvent such danger or injury. 

In default of such person forthwith obeying such injunction, the Magistrate mav him- 
self use, or cause to be used, such 'means as he thinks fit to obviate such danger, or to prevent 

such injury. 

No suit shall lie in respect of anything done in good faith by a Magistrate under 
this section. 


Injunction pending inquiry 
by jury. 


(CODE OF 1872— S. 528.) 

528. If the Magistrate who issued the order considers 
that immediate measures arc necessary to be taken to prevent 
imminent danger or injury of a seiioug kind to the public he 
may issue such an injunction to the person to whom ’the 


Pat 131 ( 132), Ajodhya. 

:• <£> 1923 Pt 65fJ (660 ), sh{am Sundar 

(B) (1020) i K{ n<,Emperor. 

(6) (1864-66) 2 Bom- H. C. R. 884 (888). 


, DaUukam Bari lihai. 

1 74 R * S'- 54 Sheikh. 

Xozummuddy v. Ba*im Khan. 


S. 141. 
Note 3. 


S. 142 
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S. 142. 
Notes 
1 — 2 . 


SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES .. .. .. .. 1 

INJUNCTION— WHEN CAN BE ISSUED AND EXECUTED . . 2 


1. Legislative Changes. — 

(1) Difference between the Codes of 1861 and 1872 — 

Tlie words "pending the enquiry by a jury” were replaced by the 
words “whether a jury is to be or has been appointed or not’*. 

(2) Difference between the Codes of 1872 and 1882 — 

The words ‘who issued the order” and ‘to whom the order under 
S. 521 was issued,” in S. 528 of the Code of 1872 were 
omitted and the words “making an order under S. 133” and 
“to the person against whom the order was made” were 
substituted. 


(3) Difference between the Codes of 1882 and 1898 — 

The words “pending determination of the matter” have been newly 
added at the end of clause (1). 

2. Injunction— When can be issued and executed.— Under S. 314 of 
1861 an injunction could be issued only “pending the enquiry by a jury” and 
hence where the Magistrate had not appointed a jury, though asked to do so, 
the order of injunction was held to be irregular and set aside. 1 This is no longer 
law in view of the change in the wording of the section. Vide Note 1. 

Under this section immediate measures may be taken only to prevent 
imminent danger or injury of a serious kind to the public. 2 If the measures 


order under section 521 was 
jury, whether a jury is to be 


issued, as is required to obviate or 
or has been, appointed or not. 


prevent such danger or in 


In default of such person forthwith 

taken by such injunction, the Magistrate ma 
as may be necessary to obviate such danger 


taking all necessary measures ordered to he 

y himself use, or cause to be used, such means 
or to prevent such injury. 


No suit shall lie in respect of anything necessarily or reasonably done for that purpose, 


(CODE OF 1861— S. 314.) 

314. If, pending the enquiry by a jury, the Magistiate shall consider that imme- 
diate measures are necessary to be taken to prevent imminent 
Issue and enforcemeut of danger or injury of a serious kind to the public, it shall be 
injunction. lawful for such Magistrate to issue such an injunction and 

order to the peison mentioned in that behalf in section 308, 
as shall be required to obviate or prevent such danger or injury, and in default of such 
person forthwith taking all necessary measures ordered to be taken by such injunction or 
order, the Magistrate may himself use or cause to be used such moans as may be necessary 
to obviate such danger or to prevent such injury, and no suit or action shall be entertained 
in respect of anything necessarily or resonably done for that purpose. 


Section 142 — Note 2. Rajah lndo Booshun Deb Roy. 

(1) (1864) 1 Suth. W. R. 8 (9), Queen v. (1874) 21 Suth. W. R. 86 (88), Queo* 

Ru jah Indu, Booshun Deb Roy. v. Brojendra . 

(2) (1864) 1 Suth. W. R. 8 (9), Queen v. , 
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wore taken after the danger had passed away the procedure is irregular. 3 
Likewise, where after the order of injunction 1o remove in two days certain 
alleged obstruct ions to a road-way, passed on the 23rd August, 1873, nothing 
further was done till the 4th September, 1873, on which date on a petition 
presented to the District Magistrate, lie made over the matter for enquiry to 
the Joint Magistrate, it was held that the Magistrate must he held to have 
abandoned the proceedings, under this section. 4 

1 43 *. A District Magistrate or Sub-divisioml Magistrate, 

Magistrate m a y prohibit °J an ? » tbei> Magistrate empowered by the 
iepetition or continuance Local Government or the District Magis- 
01 public nuisance. trate in tliis behalf, may order any persou 

not to repeat or continue a public nuisance, as defined in the 
Indian Penal Code or any special or local law. 


SYNOPSIS. 


Note No. 

SCOPE i. •• •• • • .. 1 

“MAY ORDER ANY PERSON” .. .. .. 2 

“PUBLIC NUISANCE” .. .. .. .. 3 

REVISION .. •• •• •• .. 4 


‘ Other Topics ' \ 


Form of order. See Note 
20 . 

Not to repeat or continue. 
2 . 


2 , Rch. V Form 
See Note 1, Pt. 


Orders by Magistrates not empowered. See 
S . 530 . 

Punishment for repeating continuing offence. 
See Note 1 . 



Magistrate may prohibit 
repetition or continuance of 
public nuisances. 


♦ (CODE OF 1882— S. 143.) 

143. A District Magistrate or Sub-divisional Magis- 
trate, or any other Magistrate empowered by the Local 
Government or the District Magistrate in this behalf, may 
order any person not to repeat or continue a public nuisance, 
as defined in the Indian Penal Code or any special or local 
law. 


Magistrate may prohibit 
repetition or continuance ot 
public nuisances. 


(CODE OF 3872 — S. 519.) 

519. A Magistrate of the District, or a Magistrate 
of a Division of a District, or any Magistrate specially em- 
powered, may enjoin any person not to repeat or continue a 
public nuisance, as defined in section 208 of the Indian Penal 
Code or under any local or special law. 


(CODE OF 1861— S. 63.) 

Magistrate may prohibit «*• Any Magistrate may enjoin am 

the repetition or continuance repeat or continue a publrc nuisance. 

of public nuisances 


person not to 


(3) (1804) ljg * hjjfc Bhoothun ) Deb U Rou y ‘ 


(4) (1874) 21 Suth. W. R. 86 (88), Owm 

v. Brojendra. 


S. 142, 
Note, 2. 


S. 143. 
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S. 143, 
Notes 
1—4. 


S. 144. 


1. Scope. — This section contemplates that where a nuisance has been 
ascertained to be a public nuisance’ after a trial under the foregoing provisions 
the Magistrate empowered in that behalf may prohibit its repetition. 1 A 
summary order under this section should not be passed without giving the party 
affecJcd an opportunity to defend himself. 1 * The Magistrate cannot prohibit 
what was lawful before his order and thereby make .such a legal act punishable 
under the Indian Penal Code. 2 8. 291 of the Indian Penal Code provides the 
punishment for disobedience of an order under this section. 

2. ‘May order any person’.-— The order under this section must be 
addressed to a particular person in the form prescribed in Seh. V, Form No. 20. 
Pnless such an order is served on an individual be would not render himself 
liable under 8. 291 of the Penal Code. 1 

3. ‘Public nuisance’. — As to what is meant by a “Public 
nuisance ’ See S. 268 of the Indian Penal Code and the undermentioned casevS. 1 

See also 8. 133 ante . 

4. Revision. — See S. 435, infra . 



1 44 


Power to issue 
order absolute at 
once in urgent 
cases of nuisance 
or apprehended 
danger. 


CHAPTER XI. 

$ 

Temporary orders in Urgent Cases of Nuisance or 

Apprehended danger. 

144*. (1) In cases, where, 

in the opinion of 


(I) In cases where, 
in the opinion of 

a District Magis- 
trate, a Chief 
Presidency 
Magistrate, Sub- 


Power to issue 
order absolute at 
once in urgent 
cases of nuisance 
or apprehended 
danger. 


a District Magis- 
trate, a Chief 

Presidency 
Magistrate, Sub- 


*(CODE OF 1882— S. 144.) 


CHAPTER XI. 

Temporary Orders in Urgent Cases of Nuisance. 

144. In cases where, in the opinion of a District 
I owei to issue order Magistrate, a Sub-divisional Magistrate or of any other 
absolute at once in urgent Magistrate specially empowered by the Local Government or 
cases of nuisance. the District Magistrate to act under this section, immediate 

prevention or speedy remedy is desirable, 


Sectiou 143 — Note 1. 

(I) ( 1 903 ) 1903 Pun. L. R. 34. p. 146 (148), 

Pharayamal v. Emperor. 

(1934) 1934 Pol . 305 (306), Jagadish 

A a ra i ti v. Phanukhdhari Prasad 
(The act must have been already 
forbidden by a competent tribunal — 
Section is not for original use). 

(1935) 1935 Cal. 108 (108), Jogendra Lai 
Pal v. Sheikh Anjti. 

(1935) 1935 All. 79 (80), Ram Sahai v. 

TJttama Debi (Order under S. 143 
cannot be passed against person not 
party to prior proceedings under 
S. 133). 

(1-ft) (1934) 1934 Pat. 305 (306), Jagadish 

y a rain v. Dhanukhdhari Prasad. 


(1935) 1935 Cal. 108 (108), Jogendralal 
Pal v. Sheikh Anfu. 

(2) (1896) 19 Mad. 464 (469), Queen Empress 

v. Saminadha Pillai. 

Note 2. , 

(1) (1886) 8 All. 99 (101), Queen v. Jokhu- 
[See also (1917) 1917 Bom. 45 (46), 

Abdul Hamid Rajabali v. Emperor. 

Note 3. 

(1) _(1S65) 2 Snth . W. R. (Cr.) 32 (32), 

Queen v. Shabuckram Bukkolee. 
(1878) 2 Cal. 383 (383), Empress 

Halodhur Poroe and others (Strew- 
ing branches in a river for fishing 
purposes is not a public nuisance) - 
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divisional Magistrate, or of any divisional Magistrate, or of any S. 144. 
other Magistrate specially em- other Magistrate not being a 
powered by the Local Govern- Magistrate of the third class 
ment or the Chief Presidency specially empowered by the 
Magistrate, or the District Local Government or the Chief 
Magistrate to act under this Presidency Magistrate or the 
section, immediate prevention District Magistrate to act 
•or speedy remedy is desirable, under this section, there is 

sufficient ground for proceed- 
ing under this section and im- 
mediate prevention or speedy 
remedy is desirable, 

such Magistrate may, by a written order stating the 
material facts of the case and served in manner provided by 
section 134, direct any person to abstain from a certain act or 
to take certain order with certain property in his possession or 
under his management, if such Magistrate considers that such 
direction is likely to prevent, or tends to prevent, obstruction, 
annoyance or injury, or risk of obstruction, annoyance or injury, 
to any person lawfully employed, or danger to human life, 
health or safety, or a disturbance of the public tranquillity, or 
a riot, or an affray. 

(2) An order under this section may, in cases of emer- 
gency or in cases where the circumstances do not admit of the 
serving in due time of a notice upon the person against whom 
the order is directed, be passed ex parte. 

(3) An order under this section may be directed to a 
particular individual, or to the public generally when frequent- 
ing or visiting a particular place. 

( 4 ) Any Magistrate may (4) Any Magistrate may, 
rescind or alter any order made either on his own motion or on 
under this section by himself the application of any person 
or any Magistrate subordinate aggrieved, rescind or alter any 
to him or by his predecessor in order made under this section 

office. ky himself or any Magistrate 

subordinate to him, or by his 
predecessor in office. 

(5) Where such an application is received, the Magistrate 
shall afford to the applicant an early opportunity of appearing 
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S. 144. 



before him- either in person or by pleader and showing cause 

against the order ; and, if the Magistrate rejects the application 

wholly or in part , he shall record in writing his reasons for so 
doing . 


such Magistrate may, by a written order stating the material facts of the case, and 
served in manner provided by section 134, direct any person to abstain from a certain act or 
to take certain order with certain property in his possession, or under his management, if 
such Magistrate considers that such direction is likely to prevent, or tends to prevent/ 
obstruction, annoyance or injury, or risk of obstruction, annoyance or injury, to any per- 
son lawfully employed, or danger to human life, health or safety, or a riot or an affarv. 

An order under this section may, in cases of emergency or in cases where the cir- 
cumstances do not admit of the serving in due time of a notice upon the person against 
whom the order is directed, be passed ex parte. 

An ordoi under this section may be directed to a particular individual, or to the public 
generally when frequenting or visiting a particular place. 

nr ,nv A ML M ; ,? f 1!lt i "r' ! eS ° ilK ! , or alter an )' or<1er made under this section by himself 
or any Magistrate subordinate to him or by his predecessor in office. 

No order under this section shall remain in force for more than two months from 
the making thereof; unless, m cases of danger to human life, health or safety, or a likelihood 

direct" 1 an 10 j0<: ' Govprnmellt - }, y notification in the official Gazette, otherwise 


(CODE OF 1872— S. 518.) 

CHAPTER XXXIX. 

Local Nuisances. 

’ ,IH ‘ A M;, £ Tsrrfitr ut district, or a Magistrate* of a Division of a District, or 
MAfrintrofo mo • a * l,V specially empowered may, by written order, 

orders to nreveT’h T™ pPrson to abstain f™, a certain act, or to take 

tions dancer to 1 3 rf C ® art!un order with certain property in his possession, or under 

or riots K lfe ’ hls management, whenever such Magistrate considers that 

siu h direction is likely to prevent, or tends to prevent, 

p.„ ” ***■ • H,k 01 

or danger to human life, health or safety, i 

. or a riot or an affrav. •*. ‘ * 

• a « 

. .bfPtoMtion /.—This section is intended to provide for cases where a speedy remedy 
is desirable, and where the delay which would be occasioned by a resort to the procedure 
contained in section 521 and the next following sections would, in the opinion of the Magis- 
trate, occasion a greater evil than that suffered by the person upon whom the order was 
made, or would defeat the intention of this chapter. 

Explanation II. An order may, in cases of emergency or in cases where the circum-. 
stances do not admit of the serving of notice, be passed ex parte , and may in all cases be 
made upon such information as satisfies the Magistrate. 

Explanation ///.—An order may be directed to a particular individual, or to the 
public generally when frequenting or visiting a particular place. 

Explanation IV. Any Magistrate may recall or alter any order ' made . under this 
section by himself or by his predecessor in the same office. '* ’ . ' A* a : 
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(6) No order under this section shall remain in force for 
more than two months from the making thereof ; unless, in cases 
of danger to human life, health or safety, or a likelihood of a 
riot or an affray, the Local Government, by notification in the 
Official Gazette, otherwise directs. 

SYNOPSIS. 


Note No. 


I SCORE OF THE SECTION 
II SECTION 144 AND Ss. 145 AND 107 COMPARED 
III POWER OF MAGISTRATE UNDER THE SECTION TO 
OVERRIDE PRIVATE RIGHTS 

IN' “WRITTEN ORDER STATING THE MATERIAL FACTS'* 
V WHO CAN PASS ORDER UNDER SECTION 

VI NATURE OF ORDERS THAT CAN BE PASSED UNDER 

THE SECTION 

(1) Ordkr to Abstain from certain Acts 

(2) Direction to take certain order with property 

VII EFFECT OF ORDER UNDER THE SECTION . . 

VIII EX PARTE ORDER— SUB-S. (2) 

IX ORDER AGAINST THE GENERAL PUBLIC— SUB-S. (3) 

X RESCISSION OR ALTERATION OF ORDER— SUB-S. (4) 


Enquiry into applications to rescind or alter the 
ORDER — SUB-S. (5) 

XI PROCEEDINGS ARE JUDICIAL 
XII DURATION OF THE ORDER — SUB-S. (6) 

XIII REVISION 

XIV DISOBEDIENCE OF ORDER UNDER THE SECTION 

XV SUIT TO ESTABLISH CIVIL RIGHTS INFRINGED BY AN 
ORDER UNDER THIS SECTION 


1 

2 

3 

4 

4 -a 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 


Other 

Conflict between public and private interest. 
See Note 3, Pt. 3. 

Danger to human life. See Note 10, Pt. 2, 

Dispute 0 of' civil nature. See Note 1, Pt. 

P 7 ami Note 1, Pt. 15 a»d Note 2, Pt. 2. 
Dispute relating to hats. Sue Note 7, Pt.. 

G to 10. 


Topics. 

Dispute relating to land and water. See 
Note 2. 

Enquiry into possession. See Note 2, Pt. 11. 
Improper orders. See Note G. 

Obstruction, annoyance or injury. See Note 
G, Pts. 31, 31 -a. 

Order as to processions in public street. See 
Note 10. 


G2. 


(CODE OF 1861— S. 62.) 

It shall be lawful for any Magistrate, by a written order, to direct any person 

to abstain from a certain act, or to take certain order with 


W — ' • * / * 

to abstain from a certain act, or to take certain order with 
certain property in his possession, or under liis management, 
whenever such Magistrate shall consider that such direction 
is likely to prevent, or tends to prevent, obstruction, annoy- 
ance, or injury, or risk of obstruction, annoyance, or injury, 
sons lawfully employed, or is likely to prevent, or tends to prevent, danger tv> 

to any p . or* safety, or is likely to prevent, or tends to prevent, a riot or an 

human Jut • 

aff ray . 


Magistrate may issue 
orders to prevent obstruc- 
tions, etc. 


Cr. 


P. C.— 80 


S. 144 
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S. 144, 
TIote 1. 


Order contrary to civil decree. Sec Note 2, Note 8, Ft. 1. 

F.N. 10 and Note 2, Pt. 5. Service of order how to be made. See Note 

‘ ‘ Particular place. ” See Note 10, Pt. 2 (a). 4, Pt. 7. 

Questions of title. See Note 1, Pt. 8 and 

1. Scope of the section. — This section provides for temporary orders 
beir.o; passed in urgent cases of nuisance or apprehended danger. Two condi- 
tions are necessary 1<> bo satisfied before a Magistrate can act under this section. 

(1) The Magistrate must he satisfied that immediate prevention or 

speed n remedy is necessary. 1 It is in fact, the urgency of the 
case that vests the Magistrate with jurisdiction to exercise the 
powers conferred by this section. 2 A mere statement that he 
considers the case to be urgent is not sufficient if the facts show 
that, in reality, there is no urgent necessity for action. 3 

(2) The Magistrate must he satisfied that the direction to abstain from 

a certain act or 1o take certain order with property is likely to 

prevent or tends to prevent obstruction, ct'b, as specified in the 
section. 1 

Injury to property as distinguished from injury to person or danger to 
human life is not one ot 1 he objects for the prevention of which order can be 
passed under this section. 4 ’ 11 

The power conferred by this section is a discretionary one and being 
laigc and extraordinary, should bo used sparingly and only where all the con- 
ditions prescribed are strictly fulfilled. 5 

Where the Magistrate has satisfied himself as to the existence of the con- 
ditions necessary for taking action under the section, he should pass a written 
order stating the material facts therein. 6 

The section does not empower a Magistrate to decide disputes of a civil 
nature between private individuals and thereby usurp the functions of a Civil 


Section 144 — Note 1. 

(1) (1931) 1931 Horn. 313 (513), Emperor v. 

Moti Lai Gangadar . 

(1924) 1924 Pat. 145 (1461, Akal Mali tan 
v. Mahabir Mnhton. 

(2) (1928) 1928 All. 14 (15): 50 All. 414. 

Ilafizuddin v. Laborde. 

(1919) 1919 Cal . 584 (584). Chandra nath 
Mukrr jee v. Emperor. 

(1900) 27 Cal. 918 (920). Pah,, alia Taluk- 
da r v. MuluiruUa . 

(1931) 1931 Mad. 242 (246), Sri K u mo- 

rn urt hi v. Emperor . 

(1925) 1925 All. 678 (679). H oji Ali v. 
Emperor. 
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'Court which alone lias jurisdiction to decide such disputes. 7 It is not within 
the province of a Magistrate acting under this section to adjudicate upon 
•questions of title or possession, 8 although for the purposes of passing a proper 
and reasonable order lie can take into consideration the nature of the claims 
set up by the parlies in order to .see whether or not it is possible to afford pro- 
tection to those who .seek only the lawful exercise of any legal and natural 
rights/ The Magistrate cannot also question the legality or propriety of a 
Civil Court’s decree nor interfere with the execution of a Civil Court decree. 10 
He is bound to respect the findings and directions given by a Civil Court. 11 
Where the party applying has a proper and appropriate remedy in a Civil 
Court, the Criminal Court should not assume jurisdiction under this section. 12 
Thus where there was a bona fide dispute as regards the possession and manage- 
ment of a temple between two persons, one claiming to be a hereditary trustee 
and the other claiming to be a trustee appointed by the Hindu Religious Endow- 
ments Board, it was held that it was not a case for interference under this 
rsection and that the proper remedy was to apply to the Civil Court. 13 It is not 
also permissible for a Magistrate under cover of an order under this section to 
dispossess a particular individual from certain property or to direct delivery 
of possession of the property where the object of the order is not to prevent 
obstruction, annoyance, or injury to any person lawfully employed. 14 Where 
the matter is likely to be decided by the Civil Court shortly and there i t s no 
apprehension of any imminent breach of the peace, there is also no necessity 
for action under this section. 15 


2. Section 144 and Ss. 145 and 107 compared.— This section is a 
larger and more general section than S. 145 which is limited in scope and applies 
only to cases of disputes relating to land or water , where there is a danger of 
the* breach of the peace. Again this is discretionary while S. 145 is mandatory. 
The latter section further provides for a thorough enquiry into the disputes 
;as to possession of the parties which tends to a breach of the peace. 1 
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Ordinarily when there is a dispute relating to the possession of land or- 

water and there is no emergency , action should be taken under S. 145, which 

would m a proper inquiry determine once for all the right to possession of 

either party claiming the property in dispute. 2 3 4 The provisions of this section 

should not he resorted to in such cases and an enquiry into possession thus 

evaded/* Where however there is in reality no dispute as to possession of land 

oi u a ter, as tor instance, where it is clear upon the materials before a Magis- 

i(i\t tliai one party is in actual possession and that another whose claim to 

possession is a mere pretence is threatening to interfere with that possession 

t u r agistiate is clearly entitled to resort to the special and summary procedure 

under this section provided the conditions prescribed by this section are ful- 

i u . Similarly, where the Civil Court has put one of the parties in posses- 

-s'on there is m law no dispute as 1o possession and action under this section is 
justified in such cases. 5 


It has been held in a number of cases'* that where the Magistrate hods 
that there is a bona fide dispute relating to Ihc possession of land or water, he 
should take action under S. 145 and not under this section; and that even in 
eases where he takes action under this section he should convert the proceedings 
into one under S. 145. 7 This however is only a rule of propriety and convenience, 
and does not affect the question of jurisdiction of a Magistrate to act under 
this section, for there is nothing in S. 144 to oust the jurisdiction of a Magis- 
trate in eases of bona fide disputes as to possession. In cases of emergency 
wioie immediate prevention or speedy remedy is desirable and there are suffi- 
cient grounds for proceeding under this section a Magistrate can take action 
und-r this section even though there is a dispute or even a bona fide dispute 
relating to possession. 8 Thus, where there are crops on the land which if not 
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harvested by the party in actual possession would be ruined, and there i.s a 
likelihood of a riot or an affray it has been held, that the Magistrate is justified in 
passing an order under this section restraining the opposite party from inter- 
fering with the harvest of crops even though there is a bona fide dispute as to 
the possession of the land. 9 

It lias been held that where the Magistrate finds one of the rival parties 
in actual possession of 1 lie land and there is a likelihood of the breach of the 
peace, he has a discretion to proceed either under S. 144 or S. 145 
or S. 107. 10 Except in cases where the exclusive possession of one of the parties 
ip undisputed or admitted or is concluded by some decisions of a competent 
Court, it has been held, that the Magistrate cannot pass a final order under 
either of these sections without an enquiry into possession. Where as a result 
of the enquiry, the Magistrate finds possession is not exclusive with one party 
but both parties have a joint right to possession the proper course is to bind 
over both the parties under S. 107 in order to avert a breach of the peace. 
Where however the Magistrate finds exclusive possession with one party then 


he can restrain the other party by an order under this section or S. 145. Where 
the question of possession is disputed and the case is one of emergency , the pro- 
per course is to pa r ss a temporary order under this section and then to institute 
an enquiry into possession, or straightaway take the proceedings under S. 145 
by attaching the property in dispute. 11 Where owing to ill-feelings prevailing 
between certain persons likely to attend a meeting a breach of the peace was 
expected, it was held that the Magistrate should proceed under this section and 
not institute proceedings under S. 107 and arrest the persons. 12 

Where a breach of peace is apprehended as a consequence of a person 
exercising his legal rights the proper course is to bind over the person likely to 
cause the breach of peace, under S. 107, and not to restrain under this section 
the person seeking to exercise his legal rights. 12 - 8 

When a Magistrate has several courses open to him to meet the emergency 
before him and he adopts any of these courses, the propriety of his action is 
not to be judged in the light of the fact that at a later stage when the emergency 
can be viewed on a different basis it may be considered that another course 
might have been followed more properly. 12 * 

A Magistrate should state distinctly in his order under what section he 
is proceeding, and it should not be left to the High Court to speculate as to 
whether S. 144 or S. 145 applies. 13 


3. Power of Magistrate under the section to override private 
rights. Courts Civil as well as Criminal exist for the protection of the rights 
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of private individuals, and therefore the authority of a Magistrate under this 
section should ordinarily ho exercised in defence of such rights rather than in 
their suppression . 1 But the powers under tins section are not confined to the 
protection of the private rights, they are intended to be exercised also for the- 
protection of the public including private individuals and for the preservation 
oi tlie public tranquillity . - The preservation of the public peace is a 
paramount function of the. Government, and in the performance- 
oi such function it may be necessary to override temporarily private 
rights. Where there is a conilict between public interest and private interest, 
the former must prevail and a Magistrate can under this section override tem- 
porarily private rights although such rights have been declared or upheld by 
a Civil Court* Thus, although a person has an absolute right to use his pro- 
perty as he please, s, yet if the mode of enjoyment of the property, innocent and 
lawful as it may be, results or tends to result in a breach of the public peace- 
the Magistrate lias power to restrain him temporarily from so using the pro- 
perty . 4 In such a case regard for the public welfare is allowed to override- 
temporarily the private right and the Magistrate is authorised to interdict its 
exercise . 1 a 


An order in suppression of legal rights ought not, however, to be made 
unless the Magistrate considers that such action is absolutely necessary and that 
the powers vested in him under t lie other provisions of the Code to avert a breach 
of the peace are not likely to prove adequate or sufficient . 5 The Magistrate should 
try as far as possible to uphold the rights declared by Civil Courts 5 * 14 and should 
resort to the provisions of this section only when there is no time or opportunity 
lor any other course . 0 An order under this section, if made, should never be 
disproportionate but should always lie commensurate to the emergencies of any 
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particular situation 7 and il is incumbent on the Magistrate to hold a full and 
sufficient enquiry as to the circumstances which make it likely that a breach of 
the peace will occur. 54 The authority of the Magistrate to override temporarily 
private rights in cases of emergency is co-oxtcnsivc with the emergency and 
when it ceases he should secure to every person the enjoyment of his legal rights 
and by means of proper precaution^ deter those who seek to invade the rights 
of others. 9 


Where however there is no apprehension of a breach of the public peace 
a Magistrate should not restrain the liberty of a private individual by means 
of an order under this section. Thus where it is found that a person is doing 
a thing which he is legally entitled to do and his neighbour chooses to take offence 
and threatens to create a disturbance in consequence, it is clearly the duty of 
the Magistrate not to deprive the former of the exercise of the legal rights 
but restrain the latter from illegally interfering with the exercise of such legal 
rights. 10 Where, A, mutivalli of a mosque appointed one II as leader of prayers 
in the mosque and mqst of the members of the congregation were dissatisfied 
with the appointment of //, and the Magistrate directed that no person of 
either party should be allowed to read the prayers in the mosque, it was held 
that the order was misconceived and that the proper course for the Magistrate 
was to ascertain which party was in the wrong and was interfering unneces- 
sarily with the legal exercise of the rights of the other party and to restrain 
that party from committing any act which may lead to a breach of the peace. 11 

When a breach of t he peace is anticipated, action is to be taken against 
the potential law-breakers and not against the peaceful citizens whom it is 
expected that the law-breakers will molest. 12 

4. “Written order stating the material facts'’. — Where the Magis- 
trate is satisfied that there are sufficient grounds for proceeding under this 
section and that immediate prevention or speedy remedy is desirable, he should 
pass a preliminary order stating the material facts of the case 1 and such order 
should be a written order. 2 Before a Magistrate passes such an order there 
ought to be evidence or information before the Magistrate that the act prohibit- 
ed is likelv to cause a riot or affray or danger to human life, etc. 3 The informa- 
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3. 144, 
Notes 
4-6. 


tion may, however, be oral 4 or may be in a police report. 5 But a Magistrate 

on the report of an interested person, as for instance, the 
manager of the factory in which the accused persons are employed. 0 

The order should be served upon the persons proceeded against in the 
manner provided tor by S. 134 of the Code. 7 The notice issued to the party 
must follow the terms of the order in pursuance of which it is issued. 7 * 11 

It is desirable that the order should show in clear and unmistakeable 
terms the authority under which the Magistrate takes action under this section 
and professes to act. s 

An order under the section should be clear and definite. 8 * 41 

Omission to state material facts in the order — Effect of. — It has been 
held that a mere omission to set out in the order the material facts, where there 
are as a matter of fact grounds justifying t he order, will not justify interference 
with the order. 0 But where there are no such materials 10 and the order does 
not show any emergency 11 it has been held that the order is one passed without 
jurisdiction, and can be set a, side. 

4- A. Who can pass order under section. — Where a Sub-divisional 
Magistrate to whom an application had been made for an order under this 
section fixed a certain day for enquiring into the necessity for the order but 
did not attend Court on that day it was held that another Magistrate who was 
in charge of the current file of hi,s Court and who was not otherwise disqualified 
to pass an order under the section could dispose of the matter and pass orders 
thereon. 1 

5. Nature of orders that can be passed under the section. — The 

section contemplates two kinds of orders: — 

(1) Order directing a person to abstain from a certain act ( See Note 6, 

infra) and 

(2) Order directing a person to take certain order with property in 

his possession or management (See Note 7, infra ) . 

6. Order to abstain from certain acts. — An order of this description 
in order to be valid should fulfil the following requirements: — 
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3 Maul. 354 (357), Elavarasu. 

1924 Oudh 338 (340), Jang Baha- 
dur v. Emperor. 

16 Cri. L. Jour. 320 (320): 1915 
Call. 733, Emperor v. Rabbi Rauf. 
1923 Ram;. 146 (147): 1 Rang. 

49, Thudumavara v. Emperor. 

1935 Cal . 251 (252), Abdul Jabbet 
Snrhnr v. Emperor (Proclainatioi 
not to be resorted to unless service 
iu manner of summons is not possi- 
ble). 

) 1934 Cal. 393 (396), Abdul Majid 
Basil uia v. Nripendranath J [mum- 
da r. 

1923 Rang. 146 (146): 1 Rang. 49. 
Thudamarara v. Emperor. 

) 1935 Bom. 33 (33, 34), Sorab 
Sharaksha Batlivala v. Emperor 
(Order directed to public when fre- 
quenting: public or private streets in 
particular city is sufficiently definite 
as to place). 

1934 Oudh 162 (163): 9 Luck. 543, 
Emperor v. Ninzu Khan (The fact 
that an order passed under S. 144 
relative to taking out processions con- 


tains reference to customary rules and 
customary timings in the matter of 
taking out tazias does not make the 
order indefinite. It is for the ac- 
cused to find out what the customary 
rules and timings are). 

(9) (1917) 18 Cri. L. Jour. 892 (893): 1917 

Cal. 6, Brojendra Mohan Pal Ghati- 
duri v. Chairman of Madanpur 
Municipality. 

(10) (1929) 1929 Pat. 714 (716), Radhe Das v. 

Jairam Mahto. 

(1933) 1933 Cal. 348 (353), Francis Duke 
v. Jogendra Kumar. 

(1916) 17 Cri. L. Jour. 464 (464) : 1916 
Cal. 69, Chandrakanta Kanji Lai v. 
Emperor. 

(11) (1924) 1924 Pat. 145 (146), Akal Wanton 

v. Mahabir Mahton. 

(1914) 1914 Mad. 697 (697 ) f ^Oobinda 
Chctty v. Emperor. % • 

Note 4-A. ... 

(1) (1934) 1934 Cal. 393 (394), Abdul Majid 

Basunia v. Nripendranath Mazum- 
dar. 
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The order should be addressed to a definite person .— Thufs an 
order addressed to the crews, lessees, proprietors or any other 
persons having control over the movements of boats regulating 
the boat traffic at a certain landing, 1 or an order forbidding 
the “owners of cattle” from allowing their animals to 
stray, 2 or an order directing a person not to go to a certain 
village or allow ‘‘any of his servants, relations, or friends” to 
go theie, 3 lias been held to be indefinite and not authorized by 
flic section. Similarly, an order addressed to ‘‘A.B. and all 

other persons who may be concerned in the project” is vague 
and bad in Law. 3 '® 


(») The order should be addressed to a. party to the, proceedings and 

not to a third person .— On this principle, it has been heid that 

an order directing a village munsif to take possession of the 

Property in dispute 4 or directing the police to see that a person 

is allowed to go to a particular land and cut the crops 5 is 
ultra vires. 


(in) The net prohibited should be a certain and definite aot .— On this 
ground the following orders have been held to be not valid 

(1) An order directing a person not to do any illegal act that is 

likely to cause a breach of the peace. 0 

(2) An order directing a person not to collect rents from the ryots 

generally without mentioning any particular ryot. 7 

(3) An order in general terms forbidding two persons to use any 

musical instrument in the neighbourhood of each other’s house. 8 

(4) An order directing certain persons not to commit any act that 

may be likely to induce a breach of the peace and not to take 
forcible possession of certain property. 0 

(5) An order intimating that the tenants will be liable for a pativari 

cess . 10 


It has been held in the undermentioned case 11 that an order should direct 
.a person to abstain from a certain act and not a series of acts done at certain 
intervals and spreading over a period of time. 

(iv) The order should be to abstain from a certain act and not to do 
a certain act .— The section permits only a restrictive order 
and does not authorize a Magistrate to make a mandatory or 


Not* 6. 

or. ml 852 (850), Empress v. Pra- 
(1) (1898) 35 (j founder (Order of Magistrate was 

r».«med on the ground that the ovor- 

fwtwdinir of b0HtS WOS dan 8 L ‘ rouB t0 

the" health of the resident* of the 

,1*72) STsiih W. R- 21 (21). ilozuffer 

) N. 422 (423), Ooolam 

/ 3 ) (1808) S'-"* Bhiiban Mohan Moitra. 

Bom. 135 (138): 55 Bom. 
(8-a) (1981) E m peror ▼. Oanesh Vatvdev. 

L. Jour. 190 (191): 1917 
«*T <* 916) Mad. 629, Bhagantha Servai ▼. 

Or. P. C.— 81 


(5) 

( 6 ) 
(7) 


(8) 

(9) 

( 10 ) 

(U) 


Valayee. 

’ <420 >- 
a906, v° otovl <cb “ Ti) ' 

(1889) biifv v<V 84 ’ - 85) ' /«»■-•«. 

/ , qqo\ Stetetwari Debi. 

( 1892) 19 Cal. 127 (131, 132), Anand 

(1806) fw ^ aehar i— v. OaroUpher 

’ Vr a &" o?„ab° <40) ’ 

OuX’s 4 C -^ a L 65 J °T 456 , 400 > I0M.) 

Lai C 65, E mpreea v - Kandhai \ 
(1867) 2 Weir 67 (68). 
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Note 6. 


s 


642 


Order absolute in urgent cases of nuisance. 


S. 144, 
Note6. 


positive order directing* a person to do a particular act. 12 Thus 
it has been held that the Magistrate ha<s no power to pass the 
following orders: — 

(1) Directing the removal of a bund already put up. 13 

(2) Directing an owner to rebuild a building which had fallen 

down 14 or to fill up certain excavations already made. 14 ® 

(3) Directing a party to open a channel in his land. 15 

(4) Directing the removal of an embankment. 16 

(5) Directing the demolition of a sluice. 17 

(6) Directing the removal of a granary on the ground that, it has 

been improperly built. 18 

(7) Directing the removal of an obstruction. 19 

(8) Directing certain trees to be cut down. 20 

(9) Directing the owner of a tank in a dry bed of the river to- 

destroy the banks of the tank on the ground that they are an 
obstruction to the public in the lawful enjoyment of the 
river. 21 

(10) Directing a well to be repaired. 25 * 

(11) Directing a party to vacate his house and take his quarters in 

a different place. 23 

(12) Directing a person to remove an obstruction to a culvert through 

which the drainage of certain railway quarters flows into a 
tank on the ground that rainfall in an hour would flood the 
quarters and compel evacuation. 24 

(13) Directing the restoration of a child to the custody of the 

parents. 25 

(14) Directing a person to remove himself from the district and to do 

so by the next available train. 26 

(15) Directing the division of crops between the tenants and a rival 

zamindar. 26 * 

(16) An order directing a person to abstain from residing in any 
place where he is at the time is virtually a mandatory order 


(12) (193B) 1933 Cal. 724 (725), Kusum Kumart 

Debi v. Hem Nalini Debt. 

(1931) 1931 Cal. 263 (263): 58 Cal. 1037, 
Emperor v. Sasmal. 

[But see (1869) 6 Bom. H. C. 36 (41, 42), 
Ramchandra Eknath (Held order to 
widen and heighten the doorway 

(13) (1929) SB? At. 523 (525), Tdak Kohar 

y. Emperor. 

[See however (1907) 11 Cal. W. N. cvn 
(evii), Gopal 

(14) (1895) 17 All. 485 (489) (F. B.), In re 

Rahmat Ullah. 

(14-a) (1933) 1933 Cal. 724 (725), Kusum Ku- 

v ffem Nal . na DeM 

(15) (1914) 15 Cri. L. Jour. 291 (291) : 1914 

' . Mad. 239, Subrainania Iyer v. Muthu 

Ambalam. 

Mf,) (1870) 5 Mad. H. C. App. 19 (19). 


(17) (1867) 2 Weir 65 (65). 

(18) (1869) 4 Mad. H. C. R. A PPl 3 

(19) (1874) 21 Suth W. R. 24 (25), Brindab 

t -0, (1870) ?3 U Suth W. R. 72 (73), Uttam CTon- 

der v. Ram Ohunder COutfkny*- 

(21) (1868) 10 Suth W. R. 86 (37),’ Qholam 

Darbesh. n 

(22) [See also (1871) Rat. Un. Re. 

50 (50), Reg. v. Tatya.] 

(23) (1898) 2 Cal. W. N. 70 (71), In re Bines 

war Basu Mafumdar. 

(24) (1919) 1919 Cal. 584 (584), Otondranath 

Mukerji v. E. I. Ry . Co«f ¥ 

(25) (1872) 2 Weir 66 (67). . - . l037 

(26) (1931) 1931 Cal. 263 (263): 58 Cal. 10 

Sarvial v. Emperor. 

(26 a) (1905) 2 Cri. L. Jour. 168 (169). 

154, Umatal Fatima ▼ . N smai 
Benerji. 
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directing him to remove himself from such place and hence 
is not warranted by the section. 2011 

(v) The object of the order should be one of those specified in sub - 
section .— An order under tins section ought not to be passed on the mere ground 
that pecuniary loss would be caused to one party. 2 ' Thus an order preventing 
the ryots from reaping the crops they have sown owing to an apprehension that 
it tney are allowed to reap them, the Government or other landlord might lose 
rent, is not justified. 28 Similarly the loss arising from the establishment of a 
nval hot is not an injury within the meaning of the section. 29 An order cannot 
afso be passed for the mere protection of one’s own property. Thus, an order 
directing the removal of a certain dam obstructing flood is not competent. 30 

An act prohibited under the section must only be so prohibited if it is 
likely to prevent obstruction, annoyance, etc., and this likelihood or tendency 
must be a reasonable or proximate one. It is not enough to say that by stretching 
several possibilities one after the other that it is possible to establish a connection 
of cause and effect between the act prohibited and likelihood of a disturbance 
of the public tranquillity. Thus an order prohibiting the public from wearing 
Gandhi caps in the absence of any evidence to show that it was necessary to 
pass such an order in the interests of the public peace was set aside by the Madras 
High Court. 31 

The word - ‘annoyance” in the section has been held to include mental as 
well as physical annoyance. 31 " 

The. following orders have been held to be competent and valid unde 
this section as being orders to abstain from certain acts -. — 

(1) An order directing a person to abstain from interfering with a 

certain mutt and the property appertaining to it. 32 

(2) An order directing a person not to interfere with the manage- 

ment of a certain temple. 33 

0 

(3) An order directing a trustee requiring him to abstain from in 

any way, interfering with the conduct of the admjapakam 

service in a temple. 34 

f 4) An order directing certain persons not to interfere with the 

Bodi es in the performance of the daily pooja of God Vithoba 

at Pandharpur. 35 


) 


57 ) 


v ,034 Rang. 124 (125): 12 Rang. 
56-b) ( l934) 0 io ' Thakin It a Thounp v. Emperor. 

W. * 1«* <100.191). 

(190*0 \uinr Stih u v. Kishunput Ram • 

sssiy o“ 3) 9 cai - 103 an * 

L. Jour- 11 HD (Cal.). 
(1910> RamaMtar Sahu v. Kishunput (Order 
Ra “ erection of an embankment) . 
- i° ST r Jour. 248 (250) (Cal.), 
(1904) 1 V x fon dal v. Emperor. 

V R. Cr. Lett. 2 (2) . 
(1872) 18 goth W. r Cr 26 (27) B anee 

(1874) 2 1 Su oh y Woomanath Roy. 

L. Jour. 64 n. (64 n.). 
(I905) Ohandi Sarkar v. Emperor. 


(30) (1883) 

(31) (1931) 
(31a) (1931 

(32) (1881) 

(33) (1901) 

(34) (1918) 

(35) (1902) 


9 Cal 103 (104), Empress v. Pra- 
Mao Singh. 

/ JJ ad ^ 236 ( 239 ). Satganara - 
t/ana Choudhari v. Emperor 

Uo 93 i Bom - 135 (128) : 55 Bom. 
322 Emperor v . Ganesli Vasuder. 

3 ^ a< *\ 4;»4 (357), Eluvarasu Yana- 
mamalai Ramanuja Jeeyarswami v. 

* n namamalai Ramanuja Jee.yar. 

24 Mad . 45 (46), Ramnandan Ohetty 
v. Murugappa Chetly. 

,19) - 1,1 re 
582 < SM >' » 
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{')) An order directing a particular time to be observed by the 
H ana ft and Shaft sects for daily worship in a mosque and 
directing* either sect to abstain from worshipping during the 
time fixed for the other. 36 


(6) An order prohibiting the slaughter of votive animals except in 

the slaughter house in order to prevent a breach of the peace 
between Hindus and Muhammadans. 37 

(7) An order directing a person to- refrain from interfering with 

the crops on the land. 38 

(8) An order directing the Mcl varamdar to abstain from exercising 

his rights as Melvaramdar. 39 


7. Direction to take certain order with property. — The word 

“property" refers only to and is restricted to immovable property and the 
Magistrate cannot make an order with regard to the custody of moveable 
property, such as money, on the ground that there is a likelihood of a breach 
of the peace with regard to the same. 1 Further an order of this description 
should relate to an interference of some kind to the property itself. 2 


The property in respect of which the order is made should be in the 
possession or management of the person restrained by the order. Thus .the 
section does not apply to a subletting owner not in actual possession or 
management of the property. 3 

The section does not however authorise the attachment of properties. 4 
Soy can the Magistrate direct that a list be prepared of articles concerning 
which the parties are in dispute and that the same should be removed to the 
Court and should remain there for two months or until the decision of a pending 
civil suit. 5 


A common class of cases relating to property in respect of which action 
is sought for under this clause are Hat disputes or disputes relating to the 
holding of a market. Every person i.s ordinarily entitled to exercise all rights 
of ownership on his property and the holding of a Hat on one’s own property 
in the exercise of such a right is not per se a wrongful act. The law as regards 
the preservation of the public peace is based upon an apprehension that either 
a certain person or certain persons are likely to commit a breach of the peace 
by their own acts or that they are likely to do wrongful acts which may occasion 
other people to commit a breach of the peace and there is a clear distinction 
between interfering with the rights of private proprietors with whatever 
ulterior motives they may do acts which they have a right to do and the 
perpetration of wrongful acts by such proprietors. Hence it has been . held 
that a Magistrate cannot restrain a person under this section from holding a 


■ :Ui) (1901) 24 Mad . 262 (265), Empress v. 

Abdullah Sahrb. 

[See however (1876) 1876 Pun. Re. No. 
10, pape 16 (16), Shahab TJddin.) 
CJ7) (1885) 1885 All. W. N. 258 (258), Abdullah 

v. Nanak Chand. 

•:;*) (1917) 1917 Pat. 217 (219), Punit Mahton 

v. Sirajulhaq. 

<:>.9) (1914) 1914 Mad. 150 (151), In re Meyya- ■ 

yarn Ammal. 
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(2) 

(3) 

(4) 

(5) 


Note 7. * ' '■ 

(1869) 12 Stith. W. R. 38 (38), Queen ▼. 

Goluck Chunder. , 

(1892) 19 Cal. 127 (130), Ananda Chanara 
Bhattacharjee v. Corr Stephen. 
(1878) 1 Shome 30, Emperor v. Sreenatn. 
(1908) 13 Cal. W. N. cxuc (cxix), Nawab 
Sued if ohiuddin Mina. _ , . 

(1908) 8 Cri. L.. Jour. 230'(232) (Cal.)» 
Leong Mow v’. Tchun Chyn. 
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Hat altogether on his land. 0 In India the right to hold a market cannot he 
conferred by grant from the Crown or acquired by prescription and the 
proprietor of an old Ilai lias therefore no monopoly or privilege which is entitled 
to protection and immunity from competition. 7 Where a breach of the peace 
is anticipated in such cases the proper course, is to take action under S. 107 and 
to bind over both the parties. 8 Although it is not open to a Magistrate to 
restrain a person altogether from holding a Hat on his property he can where 
there is a likelihood of a breach of public peace, impose restrictions as to the 
holding of Hats by, for instance, directing him not to hold it on certain specific 
days in the week. 9 But he cannot direct that a person should hold his Hat, only 
on a particular day and not on other days. Such an order is not within the 
scope of the section. 10 


8. Effect of order under the section. — An order under this section has 
not the effect of disturbing either title or possession, though it may prevent and 
does prevent the exercise of the rights which a person in possession would other- 
wise be entitled to exercise, during the continuance of the said order. 1 Nor can 
the order be treated as substantive evidence of possession in subsequent pro- 
ceedings. 2 Where the Magistrate, while passing an order under this section 
makes an incidental observation as to possession of a certain property, the 
observation cannot have the force or effect of an order under S. 145. 3 


An order under this section does not bind a person who was not a party 
to the proceedings under it. 4 

9 Ex parte order — Sub-S. (2) . — It is permissible for a Magistrate to 
pass an ex parte order under this section but that can he done only in cases of 
emerqency 1 or where the circumstances of the case are such that they do not 
admit of the serving in due time of a notice upon the person against whom the 
order is passed. 2 Thus the Magistrate can pass an ex parte order immediately 


(6) (1922) 
(1912) 
(1907) 

(1897) 

(1882) 

(1865) 

(1879) 

(1934) 

(7) (1933) 

(8) (1922) 
(1907) 

(1906) 

(1934) 

(9) (1 910) 

■ (1872) 

(1872) 


Cal r »69 (570). Rrnotrari Lai 
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ip,V# Dn/i Sin oh V. Emperor. 

Mtf L Jour. 43 (44) (Cal.). 
llidhu Unnjan Majundar v. Ramesh 
Chandur Ra'- R 4l0 (412 , 413). 

"A 

V. Tnro»o . m Choud J ^heebrhandur 

4 bUiR | 
y , Sndttl ?/• 

1034 PM. 104 (105). Saliyram Sinyh 
To33°CaT^48 ,n f331). Francis Dale 

SfS. V 56^ SSTirl M 

i>rnnab Krishna. 
t Jour. 43 (44) (Cal.). 

M"’ umd " r ' ■ n " U ‘ ,,h 

Chandra Boy. ^ (435. 436) 

4 Cai r ‘), SaH*h Chandra Roy v. Em- 
V er °l" p Bt . 104 (105). Sal iff rata 

Sinifh v. Ba *lg at fiSi)^ h Nayendranath 
1919 Cft • n aj.fr a i r>a* Sinhn. 

fa'gShT’W. R. 47 (53). 
lS”sut Cr. 22 (23), T.aVa 


Miller jit Siiir/h v. Rajcnomar .Sircar. 
(1869) 11 Suth. W. R. 5 (5), Kalikaprc- 
shad. 

1 J. G. 23. Abidurriju v. Dolqobind. 
(1922) 1922 Pat. 84 (86). Parmeshunr Rai 
v. Emperor. 

(10) (1904) 1 Cri. L. Jour. 778 (780): 31 

Cal. 990, Shamanand Das Paharaj 
v. Emperor. 

Note 8. 

(1) (1921) 64 Ind. Cas. 572 (573) (Cal.), 

Nasiram Bibi v. Salim Akanda. 

(2) (1925) 1925 Pat. 17 (20), Gita Prasad 

Sinf/h v. Kinp-Emperor. 

(1930) 1930 Pat. 556 (557), Saddiaue v 
Sheikh Mohind. 

(3) (1925) 1925 Pat. 514 (516), Munni Lai v. 

Gatti Ahir. 

[See also (1903) 7 Cal. W. N. 142 (143), 
Saroda Prosad v. Emperor. 

(1931) 1931 Cal. 262 (263), Aeuini Kumar 
Dhara v. Emperor.] 

(4) (1921) 1921 Pat. 415 (420), Moinuddin v. 

Emperor. 

Note 9. 

(1) (1900) 27 Cal. 785 (787), Joyantx Kumar 

Mocker ji v. Middleton. 

(1916) 14 AH. L. J. (N.) 39 (39), Asa 
v. Emperor. .. . ». 

(2) (1898) 2 Cal. W. N. 747 (749), Mahamaddi 

Mollah v. Empress. 
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Oil the receipt of a police report where he is satisfied therefrom that immediate 

action is necessary 3 or where he apprehends that unless immediate 

action is taken, he cannot with the force at his disposal prevent a 

breach of the peace. 1 lie should, however, in such cases record his reasons 

for considering the occasion to he one of emergency and the materials on which he 

considered immediate-action necessary 5 where the record does not show that either 

of the two conditions justifying an ex parte order exists, the order is liable to be 
set aside. 0 

It is open to a person aggrieved by an ex parte order under tills sub-section 
to apply under sub-S. (4) to rescind or alter the order. 7 Where the legality and 
propriety of an ex parte order is challenged, it is not proper to postpone the 
healing until about the termination of the order; such matters ought to he dis- 
posed of quickh in order to avoid unnecessarily encroaching on the civil rights 
and liberties of the subject. 8 

10. Order against the general public— Sub-S . (3) .—A Magistrate has 
no power, under the section to pass an order directed against the general public 
simplicitcr } The order can only be directed to the general public when 
f) equalling or visiting a particular placer The expression “particular place” 
implies that the place to which the restriction applies should be sufficiently 
paiticularised, i.e. % specified in the order, so that the public might feel no 
wgueness or uncertainty about it. It has not so much to do with the area of 
the place as to its description. Whether a place is properly particularised or 
not would depend upon it,s description in the order but the mere mention of a 
municipal unit cannot be regarded as sufficient specification for a penal provi- 
sion. The area and boundaries of such a unit may shift from time to time and 
the general public will have only a vague and rough idea as to their outlines. 
Hence, the mere reference to a municipal town or a municipal ward without any 
further description cannot be regarded as sufficient. Blit the expression 
particular place” need not be confined to a restricted area such as a park or 
market but may also apply to a municipal town or municipal ward provided 
that the boundaries of the area to which the order is intended to relate are 
clearly defined therein ,so that the general public may be reasonably expected 
to know what they are. 2a A Magistrate can thus validly issue a general order 


(4) 



( 6 ) 


<7) 
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Rev. X. Rondy. 
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directing that no person should sacrifice or cause to be sacrificed any cow or 
bullock within a specified boundary . 3 Similarly, an order directed against all 
nd sundry persons attending the Audinatha Swami temple on the occasion of 
the Vaikasi festival is valid. 4 But an order directing the public to refrain from 
taking ;< Prabhat Pheris" (morning processions) in the city and cantonment 
of Belgaum 3 or prohibiting the taking part in any processions within the 
Municipal limits of Erandol city and all public places within such limits, was 
held to be too wide and did not conform to the requirements of the section. 6 
So also, an order prohibiting meetings to be held in any ‘‘place of public resort’' 
in a city is much too vague to come within the terms of the section. 6 a But an 
order directed to the public when frequenting public streets in a particular 
eity was held to be sufficiently definite as to place to comply with the require- 
ments of this section. 6 ' 1 * 


It is essential that the “particular place” should be one which is 
frequented or visited by the public or in other words, the place must be one 
which is open to the public as such. Hence it has been held that the public 
cannot be prohibited from putting up national flags in a private house not 
frequented by the public. 7 Similarly where an order under this section forbade 
the public in general to give caste dinners in the city owing to the prevalence 
of cholera and a dinner was given in a private house to about four hundred or 
five hundred persons, it was held that the conviction for disobedience of the 

order was illegal. 6 

It has been held that an order under this section cannot be made until 
't is shown that the public actually attend or frequent the particular place. 
L 1 an order directing the public to abstain from attending a hat was held to 
be had since it was not. until the public attended the hat that the order could be 

binding on them. 9 

Where an order was addressed to a portion of the community and had 
ern with the public generally frequenting or visiting a particular place, 
n °d C there was also nothing to show that the Magistrate considered that immedi- 
aT1 +* was necessary it was held that the order was not competent under 
ate act *?^ 10 where an order under this section is directed neither to a parti- 
t e sec 1 * nor t0 the public generally when frequenting or visiting a parti- 
cular inclrv < is one raa de without jurisdiction. 11 

cular place, tne uiu 

ii Rescission or alteration of order— Sub-S. (4). — An order under 
■' is liable under sub-8. (4) to be rescinded or altered on cause being 
this sec ^ iai J jurisdiction conferred by that sub-section is however, not appel- 
shown. but is a special one whereunder the Magistrate is empowered 
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(9) (1926) 1925 Cal. 625 (626), Ashytosh. Roy 

v. Harisli Chandra Chaltopadhya. 

(10) (1888) 8 All. 99 (101), Empress v . Jokhu. 

(11) (1914) 1914 Bon>. 198 (198), Emperor v. 

lihagubai Du-arkadas. 


S. 144, 
Notes 



648 


Order absolute in urgent 


CASES OF NUISANCE. ; 


S. 144, 
Notes 
11 — 12 . 


to rescind or alter the original order. 1 but not substitute an entirely new order 
ol Ins own. Thus, where the Deputy Magistrate prohibits the second party 
rom doing a certain act. the District Magistrate could not substitute a new 
older forbid i ng the first party from doing the act. 2 Similarly, a District 
Magistrate cannot under this sub-section, prohibit the counter-petitioners from 
doing a certain act which they were permitted to do by the order passed bv the 
Subordinate Magistrate. The word “alter", ii I, as been observed, cannot mean 
the substitution of the names of one party for the other. The sub-section con- 
templates only a change in the nature of the order and not a change in the party 
against whom it has been made.’ On the same principle, it has been held that 
the District Magistrate cannot, while setting aside an order under this section 
direct that proceedings under S. 145 should be drawn up," although there is 
nothing improper in Ins merely suggesting such a course for the guidance of the 

Subordinate Magistrate/' 

A rescission or alteration under the sub-section is justified where the 

reasons for the order no longer exist, or has varied in such a manner as to make 

an alteration a necessary corollary, or where the order is one that ought not to 
have been made. 0 

the mere fact that a Magistrate is interested in the matter to which the 
order Under the section relates does not disqualify him from exercising his 
powers under this sub-section. ° « 

1 lie section contemplates the passing of only one order rescinding or 

altering the original order and not intermediate or* interlocutory orders pend- 
ing final orders. 7 

Oi by his predecessor in office — An order passed by the Acting 
ist 1 id Magistrate who has subsequently reverted can be altered or rescinded 
or > 1 K‘ then District Magistrate and the latter cannot therefore transfer an 

application under this sub-section for disposal by the former/ 

12. Enquiry into application to rescind or alter the order — Sub- 

* Where the Magistrate acts under this section it is his duty to give 

an early opportunity to any person or persons aggrieved by his order to show 
cause against it and to hold an enquiry into the circumstances of the case to see 
if that order has to he rescinded or altered. 1 He should consider whether the 
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claims advanced by one or other of the parties are within, or in excess of ih.-ir 
leita! and natural rights and whether any alterations or restrictions to the order 
already passed are reasonably necessary in order to obviate undue hardship to 
one or other of the parties and to see that protection is given to the persons who 
act within the hounds of their legal and natural rights without being molested 
by the breakers of law. having at the same time due regard to the paramount 
necessity of preserving: public tranquillity. 2 

An enquiry under the section is a judicial enquiry 3 and the Magistrate is 
bound to take evidence in the usual way by examination and cross-examination 
of witnesses. 4 He is bound to consider the evidence and arguments submitted 


to him and cannot act solely on the evidence recorded by him ex parte and behind 
the back of the parties/’ The accused is also entitled to a copy of the infor- 
mation upon which the Magistrate acted to enable him to show that it is 
unfounded or insufficient. 0 


It lias been observed in the case cited below 7 that a Magistrate can depute 
another Magistrate subordinate to him to hold an enquiry but that he. must come 
to his own independent conclusion on the materials as to the necessity for action 
under the section. 


13. Proceedings are judicial.— As already seen in Note 12, supra , 
the proceedings under this section are judicial. A person who applies to a 
Magistrate for an order under this section institutes criminal proceedings against 
that person within the meaning of S. 211 of the Penal Code. 1 

14 . Duration of the order — Sub-S. (6).- — An order under the section 
can remain in force only for two months from the date of such order. It should 
not be in its nature irrevocable and must be f such that can be recalled at the 
expiry of two months. 1 The section does not authorise a Magistrate 1o pass an 
order the effect of which would be the granting of a perpetual injunction. 2 
Thus an order prohibiting the rival disputants from collecting rent until such 
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time as the rights oil both the parties arc established by a competent Court, 3 
or directing a person to abstain from taking any part in the management of a 
temple until another person should be evicted from the management in due course 
of law 4 is illegal and without jurisdiction. The section does not also authorize 
a Magistrate to enlarge the duration of the order beyond the period of two 
months by passing successive orders or renewing the order at the end of every 
two months. Such a procedure is illegal and amounts to an evasion of the law. 5 
Where an order does not prove sufficient for the purpose, the proper course is 
to take action under S. 107° or move the Local Government to extend the dura- 
tion of the order. 7 The Local Government unlike a Magistrate, is empowered 
under the section to extend the duration of the. order even for an indefinite 
period as for instance that it should remain in force until cancelled by a notifi- 
cation in the official Gazette. It is not necessary that the Local Government 
should state the reasons for extending the duration of the order. 8 

The order of the Magistrate remains in force for two months from the 
date of the making of the order and not from the date of the confirmation of the 
order on a subsequent date. 0 

It is not necessary that an order under this section should state expressly 
that its operation is confined to two months or some shorter period. 10 

15. Revision. — Under the Code of 1861, it was held by a Full Bench 
of the High Court of Calcutta, 1 that the proceedings under S. 62 of that Code 
(corresponding to the present section) were not judicial proceedings and there- 
fore not subject to the revisional jurisdiction of the High Court under S. 404 
(now 435). Under the Code of 1872 the Legislature obviously with a view to 
give effect to the aforesaid Full Bench decision enacted a new provision in 
S. 520 of that Code which expressly declared that proceedings under S. 518 (now 
144) were not judicial proceedings, and consequently it was held that the High 
Court’s powers of revision were excluded. 2 Under the Codes of 1882 and 1898 
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£>. 520 of tin* 1872 Code was omitted by the Legislature, but a new sub-8. (3) 
was added to 8. 435 which declared that orders under S. 144 were not proceed- 
ings within the meaning of 8. 435. The effect of this change was also to ex- 
clude the revisional jurisdiction of the High Court. 3 Although the Old Codes 
thus forbade revision, if was held that the High Court could, by virtue of its 
powers of superintendence under 8. 15 of the Charter Act (S. 107 of the Gov- 
ernment of India Act) interfere with the orders of Magistrates under this sec- 
tion where they were in excess of jurisdiction or resulted in grave miscarriage 
of justice. 4 

Under the present Code as amended in 1923 the legislature has omitted 
sub-8. (3) to S. 435. and there is also no corresponding provision as in 8. 520 
of the Code of 1872. The effect of this change is that the ban which has been 
placed on the High Court’s powers of revision by the Legislature from 1872 to 
1923 with regard to orders under this section has been removed, and that such 
orders are now subject to revision under 8. 435. a The provisions of xnb-S. (4) 
are no bar to the entertainment of a revision application by the High Court 
Where the order of the Magistrate is one made without jurisdiction the fact that 
the petitioner has not availed himself of the remedy provided for by sub-S. (4) 
has been held to be no ground for refusing to interfere in revision. 6 

It is prima facie tor the Magistrate who knows the local conditions to say 
whether an emergency exists or not and the High Court will not ordinarily 
interfere with his findings unless there be clear evidence that no reasonable man 
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could have held that there was an emergency . 7 Where the elements necessary 
for action under t he section are shown to exist upon materials legally before 
the Court the High Court will, in exercising its powers, respect the opinion of 
the local authorities as to the gravity of t lie danger and as to the steps necessary 
for the maintenance of the peace . 8 


The High Court will interfere in 


revision in the following cases: — 


(u) Where there are no materials justifying the issue of order . 0 

(b) Where the grounds of action as stated in the order are either un- 

founded in fact or insufficient in law 10 or where it is shown that 
the order violates the conditions laid down by the section . 11 

(c) Where t lie order is beyond the scope of the section 12 as for ins- 

tance when it purports to decide the rights of parties which is 
not necessary for the order. 12 *" 


(d) Where the order is passed without preliminary notice to the 

persons proceeded against and without hearing them . 13 

(e) Where the order is based upon no legal evidence . 14 

Where the order of the Magistrate has spent itself, or in other words 
the two months’ period has elapsed at the time of revision, the High Court will 
not generally interfere in revision 15 save in exceptional cases 15a involving ques- 
tions of jurisdiction 10 or where the party against whom the order was passed 
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sicami Nadar v. Muhammad Rov- 

193*0 Mad. 242 (242, 243): 53 

Mad. 320, Muthmswami Servaxgarau 

v. Thangammal Ayyar. 

1929 Pat. 46 (48): 7 Pat. 269. 

Gobind Ram Mancari v. Basantilai 
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has boon seriously prejudiced. 17 

16. Disobedience of order under the section.— A person disobeying 
:m order under this section is liable to be punished under S. 188 of the Penal 
^ ode. The prosecution in such a case has to be launched under the provisions 
of S. 195 or S. 476 of the Code. 1 

In order to punish a person under S. 188. I.P.C., the following condi- 
tions should be fulfilled: — 

(1) The order under this section should be a valid order. Where the 

order is one not warranted by the section, or the requirements 
of the section are not duly complied with a prosecution cannot 
stand.- The legality of the order is liable to be questioned in 
proceedings under S. 188, I. P. Code. 3 

(2) The accused should be proved to have had actual knowledge of the 

order. The knowledge cannot be presumed. 4 

(3) The accused should be proved to have disobeyed the order 5 and 

that too at the time of the continuance of the order. 6 

(4) The disobedience should have caused or tended to cause obstruction, 

annoyance or injury or the risk of obstruction, annoyance or 
injury to any person lawfully employed or danger to human 
life, health, safety, or riot or an affray. 7 


S. 144, 
Notes 
15—16. 



(1927) 1927' Tat . 432 (432), Latifan v. 
(1927) n h„ m ,nnd Ibrahim. 

,iQ271 19*7 Lah. 430 (430). Khazan 

(1927) y- T1 CW.„. 

1935 Pat. 224 (225). Puran Singh 

<17, < 1935) Tn^jhar. Koer. 

Note 16. 

ioo*> Pat. « 4 («6). Parameswar 

<D (1922) 19 ?V Emperor. 

Cri' L. Tour. 464 (464): 1916 
(1916) VTj r 6g Chandra Eanta Kanji Lai 

1Q . 'k CrT ?) L° r '.Tour. 113 (113): 1919 
(1919) jog, Napemdranath Bxhwqh v. 

*"( 1867^ 2 Agra* Cr. 23 (23. 24). 

government v. Vot'd Bfkeh. 

. q cal 336 (337). MrUunjoygon 
(1919) l 91 Em „ er or (Magistrate who made 

order is not competent to try a 
jr under S. 1*8. I. P. Code). 
o h / n Sad 262 (264). Empress v. 

(1901) if.jyjia Sahcb (Do.). 

, 1873) fo Bom- H. C. R. 424 (424). 

(18731 1 Tfanrhod Dayal. 

% nn Re. Cr. Cas. 904 (905). 

(1897) v. Langaday Baba Koli 

... Peri l. lour. 166 (168) (Cal. ), 

(2) ( l90o) *,~ m ’hand Singh v. Dharmdas 

Q . o iU r»\ R \V. N. 70 (71), Bireshwar 
(1898) 2 Ca • 0rder directing prostitutes 

their zamindara, under whom 
Si hold the land to remove the 
of the* former from a parti- 
h0 ,‘ r site and to take up their quar- 
on the opposite aide of a Railway 
*?” ° 0 n the ground that viaitora to 
Jie prostitutes have to cross the Rail- 




v » 


(1893) 

(1894) 


wuum do endangered 
ivas ultra vires) . 

(1870) 13 Sutli. W. R. Cr. 72 (73), 

Uttam Chunder Chatter jee v. Ram 
Ch under Chatter jee . 

1 c ,; R . 174 (175), Empress 
v. Nawab Khan. 

1 U. 13. R. 183 (185, 186), Em- 
press v. Nga Shwe Maunn. 

(1870) 1870 Rat. bn. Cr. Ca? 30 (30), 

Keg. v. Mardan Hueen (No written 
order) . 

(1872) 17 Suth. W. R. Cr. 57 (57), In 
re Pdambcr Day (Do.). 

(3) (1921) 1921 Cal. 258 (259), Jiaratdin v. 

Emperor. 

(4) (1927) 1927 Ca). 28 (28): 54 Cal. 152, 

Ram Das Singh v. Emperor. 

(1927) 1927 Cal. 306 (307), Sheikh Abdul 
v. Emperor. 

(1899) 1 Born. L. R. 524 (524), Empress 
v ‘ Anant Shxtaram Kulkami. 

( 190o) 2 Cri. L. Jour. 719 (720): 1905 

Pun. Re. No. 36, Mulraj v. Em- 
peror. 

(1935) 193.) All. 552 (553), S hander v. 

Emperor (Whether person has know- 
ledge of order promulgated is matter 
of evidence). 
rSee also (1875) Suth. 

(58), Queen v. 

(o) (1932) 1932 Mad. W. 

Veeratagavulu v. 

(1889) 16 Cal. 9 (13), 

Aich. 

(6) (1920) 1920 All. 223 (224), Ram Das v. 

Emperor (Disobedience 50 years 
later — No offence). 

J® 115 Sheodin. ' 

(7) (1930) 1930 Cal. 131 (132), Dabruddin 

Mohammad v. Emperor. 


W. R. Cr. 57 
Subban Singh. ] 

N. 1073 (1073), 

Emperor. 

Parbutty Churn 
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Parties are entitled to resist the execution of an order under this section 
which is vitro virc s and no offence would be constituted by such resistance pro- 
vided the limits of the right of private defence are not exceeded . 8 


17 . Suit to establish civil rights infringed by an order under this 
section. — An order of a Magistrate under this section which interferes with 
the legal rights of a person furnishes that person with a cause of action to file 
a suit in a Civil Court for the establishment of such rights. The existence of the 
order is no bar to the maintainability of such a suit . 1 


Thus where an order under this section forbids a person or a body of 
persons from using a highway for the purpose of procession, it furnishes that 
person or persons with a cause of action for bringing declaratory suit for the 
establishment of that right where it is alleged to be an infringement of legal 
right, although such order is intro vires. No proof of special damage is neces- 
sary to succeed in such an action . 2 Similarly where the order of the Magistrate 
was that all music should cease when any procession is passing a place of wor- 
ship (a mosque), it was held that a suit lies to declare the right to take proces- 
sion with music . 3 


The Civil Court ha,s no power to cancel or set aside such an order in a 
suit to which the Government is not a party ; the proper way to question or set 
aside such an order is by a revision petition to the High Court. However as 
already seen the existence of the order is no bar to the Civil Court’s adjudi- 
cating upon the rights of the parties which are infringed by the order and where 
the Civil Court declares the rights it is open to the parties to approach the Local 

e e t to modi f^ or cancel the order in the light of the Civil Court’s 
declaration . 4 


(1920) 1920 Cal. 520 (521), Kumudnath 
Chakravarthy v. Ajoo Bamnnik. 

(1919) 1919 Cal. 990 (996). Sujal Biswas 
v . Sa m irud di n .1 / a ndal . 

(1900) 4 Cal. W. X. 226 (228), Brojonath 
Ghost’ . 

(1910) 11 Cri. L. Jour. 49 (50) (Cal.), 
Projapat Jha v. Emperor. 

(1904) 1 Cri. Ij. Jour. 778 (780): 31 

Cal. 990. Shamananda Das Paharaj 
v. Emperor . 

(1905) 2 Cri. L. .Tour. 760 (760): 32 

Cal. 796. Ram Gopai Date v. Em- 
peror. 

(1932) 1932 Cal. 868 (869). Chuni Loll 

Afoti Lai v. Emperor . 

(1922) 1922 Pat. 84 (86). Paramcstear Rai 
v. Emperor . 

(1868) 4 Mad. H. C. R. App. V (VI) 

(1886) 1886 All. W. X. 251 (252), Em- 
press v. Habibullah. 

(1908) 8 Cri. L. Jour. 431 (433, 434) 

(Bom.), Emperor v. Govind. 

(1916) 18 Boin . L. R. 554 (550), In re 
Mukundrai Atmaram Desai. 

(1874) Rat. Un. Re. Cr. Cas. 81 (82), 
Reg. v. Bapuji Bcchar. 

(8) (1921) 1921 Pat. 415 (420), AfomtufeKn 

v. Emperor. 

Note 17. 

(1) (1919) 1919 Mad. 674 (675): 42 Mad. 

271, Yalan Pakkiri Taragan v. Sub- 
bayya Samban (1928 Mad. 448 over- 



(3) 

(4) 


ruled) . 

(1922) 1922 Mad. 123 (125). P. Baba Sha 
v. K. G. Mahomed Husain. 

(1909) 1 Ind. Cas. 716 (718, 719): 32 
Mad. 478, Kandaswamy Mudali v. 
Sub ray a Mudali. 

(1884) 2 Weir 89 (90), In re Ramanuja 
Aiyangar. 

(1873) 5 N.-W. P. 8 (9), Thakoor Singh 
v. Sheo Pershad. 

(1877) 3 Cal. 20 (23) (F.B.), Raj Kaomar 
Singh v. Sahcbzada Roy. 

(1903) 5 Cal. 7 (20), Gopi Alohun Mullic 
v. Taramoni Choxvdhrane . 

(1919) 1919 Mad. 674 (675, 676): 42 Mad. 

271 (F.B.), Yalan Pakkiri Taragan 
v. Svbbayan Samban. 

(1910) 5 Ind. Cas. 902 (902) (Mad.). 

Muthia v. Sudalai Muthn (Following 
1 Ind. Cas. 716) . 

[But see (1878) 2 Bom. 457 (468), Satku 
Yalad Kadir v. Ibrahim Aga Yalad 
(Held, proof of special damages ne- 
cessary. This decision was not 
followed in 34 Bom. 571). 1 

(1880) 2 Mad. 140 (142), Aluthudn 

Chetty v. Banpun Saib. 

(1922) 1922 Mad. 123 (124), Baba Sah v. 
K. G. Mohammad Hussains 

[See also (1874) 6 N.-W. P. 104 (108. 

109), Kedarnath v. Rughonath 
(Held, such portion of the order as 
is beyond the scope of the section 
can be cancelled by civil order).] 
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Procedure where dispute 
concerning land, etc., is 
likely to cause breach of 
peace. 


CHAPTER XII. 

Disputes as to Immovable Property. 

1 45 .* (1) Whenever a District Magistrate, Sub-divisional 

Magistrate or Magistrate of the first class 
is satisfied from a police-report or other 
information that a dispute likely to cause 
a breach of the peace exists concerning 
any land or water or the boundaries thereof, within the local 
limits of his jurisdiction, he shall make an order in writing, 
stating the grounds of his being so satisfied, and requiring the 
parties concerned in such dispute to attend his Court in person; 
or by pleader, within a time to be fixed by such Magistrate, and 
to put in written statements of their respective claims as respects 
the fact of actual possession of the subject of dispute. 

(2) For the purposes of this section the expression “ land 
or water” includes buildings, markets, fisheries, crops or other 
produce of land, and the rents or profits of any such property. 

(3) A copy of the order shall be served in manner provi- 
ded by this Code for the service of a summons upon such person 
or persons as the Magistrate may direct, and at least one copy 
shall be published by being affixed to some conspicuous place at 
or near the subject of dispute. 


(4) The 


Magistrate shall 
then, without re- 
inquiry as to ference to the 

possession. merits Qf thfi 

Claims of any of such parties 
tn a rieht to possess the subject 
of dispute, peruse the state- 
ments so puti n, hear the part- 


(4) The 


Inquiry as to 
possession. 


Magistrate shall 

then, without 
reference to the 

merits of the 
claims of any of such parties to • 
a right to possess the subject of 
dispute, peruse the statements 
so put in, hear the parties,. 


♦(CODE OF 1882— S. 146.) 

CHAPTER XII. 

Disputes as to Immovable Property. 

Whenever a District Magistrate, Sub-divisional Magistrate or Magistrate of the 
140 • Faet C1 t s9 ,a t Ba “fled from a police report or other information 

„ nredure where dispute that a dispute likely to cause a breach of the peace exists 

Pr °“ “ land, etc., « concerning any tangible immovable property, or the boundaries 

concerning breac h of thereof, within the local limits of his jurisdiction, he shall 

likely t0 make an order in writing, stating the grounds of his being 

P eace ■ 80 satisfied, and requiring the parties concerned in such d£ 

tc to attend his Court, in person or by pleader, within a time to be fixed by such Magistrate, 


S. 145. 
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ies, receive tlie evidence pro- 
duced by them respectively, 
consider the effect of such 
evidence, take such further 
evidence (if any) as he thinks 
necessary, and, if possible, 
decide whether any and which 
of the parties was at the date 
of the order before mentioned 
in such possession of the said 
subject : 


receive all such evidence as 
may he produced by them res- 
pectively, consider the effect 
of such evidence, take such 
further evidence (if any) 
as he thinks necessary, and, if 
possible, decide whether any 
and which of the parties was at 
the date of the order before 
mentioned in such possession 
of the said subject: 


Provided that, if it appears to the Magistrate that any 
party has within two months next before the date of such order 
been forcibly and wrongfully dispossessed, he may treat the 
party so dispossessed as if he had been in possession at such 
date : 

Provided also, that, if the Magistrate considers the case 
one of emergency, he may at any time attach the subject of dis- 
pute, pending his decision under this section. 


(5) Nothing in this section shall preclude any party so 
required to attend, or any other person interested, from showing 
that no such dispute as aforesaid exists or has existed ; and in 
such case, the Magistrate shall cancel his said order, and all 
further proceedings thereon shall be stayed, but, subject to such 
cancellation, the order of the Magistrate under sub-section (1) 
shall be final. 


(6) If the Magistrate decides 

that one of the 

Party in pos- p ar ties was in 

session to retain Jr** u ^ 

possession until such possession 
legally evicted. , . , 

of the said sub- 
ject, he shall issue an order 
declaring such party to be en- 
titled to possession thereof 
until evictad therefrom in due 
course of law, and forbidding 


(6) If the Magistrate decides 

that one of the 


Party in pos- 
session to retain 
possession until 
legally evicted. 


sub-section 


parties was or 
should under the 
first proviso to 
(4) he treated as 


being in such possession of the 
said subject, he shall issue an 
order declaring such party to 
be entitled to possession thereof 
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until evicted therefrom in due S. 145. 
course of law, and forbidding 
all disturbance of such posses- 
sion until such eviction, and 
when he proceeds under the 
first proviso to sub-section (4), 
may restore to possession the 
party forcibly and wrongfully 
dispossessed. 

(7) When any party to any 
sxich proceeding dies, the 
Magistrate may cause the legal 
representative of the deceased 
party to be made a party to the 
proceeding, and shall thereupon 
continue the inquiry, and if any 
question arises as to who the 
legal representative of a 
deceased party for the purpose 
of such proceeding is, all per- 
sons claiming to be representa- 
tives of the deceased party shall 
be made parties thereto. 

(8) If the Magistrate is of opinion that any crop or other 
produce of the property, the subject of dispute in a proceeding 
under this section pending before him, is subject to speedy and 
natural decay, he may make an order for the proper custody or 
sale of such property, and, upon the completion of the inquiry, 
shall make such order for the disposal of such property, or the 

sale-proceeds thereof, as he thinks fit. 

(9) The Magistrate may, if he thinks fit, at any stage of 
the proceedings under this section, on the application of either 
party, issue summons to any witness directing him to attend or 
to produce any document or thing. 

(10) Nothing in this section shall be deemed to be in 

derogation of the powers of the Magistrate to proceed under 
section 1 07- _ _ 

to put in written statements of tlieir respective claims as respects the fact of actual 
possession of the subject of dispute. 

Cr. P. C.— 83 


all disturbance of such posses- 
sion until -.such eviction. 


(7) Proceedings under this 
section shall not abate by 
reason only of the death of any 
of the parties thereto. 


S 145 
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Note No. 

HISTORY OF THE SECTION . . .. .. 1 

LEGISLATIVE CHANGES .. .. .. .. 2 

SCOPE AND APPLICABILITY OF THE SECTION . . .. 3 

APPLICABILITY TO CASES ARISING UNDER THE BENGAL 

ALLUVIAL LANDS ACT . . . . . . 3-A 

Ss. 107, 144 AND 145 COMPARED .. . . .. 4 

NATURE OF PROCEEDINGS END ER THIS SECTION .. 5 

WHO CAN TAKE ACTION UNDER THIS SECTION . . . . 6 

“IS SATISFIED" . . .. .. .. .. 7 

POLICE REPORT . . . . . . . . . . 8 

“OR OTHER INFORMATION” .. .. .. 9 


Tho Magistrate shall then, without reference to the merits of the claims of any of such 

parties to a right to possess the subject of dispute, peruse 
Enquiry as to possession, the statement so put in, hear the parties, receive the evidence 

produced by them respectively, consider the effect of such 
evidence, take such further evidence (if any) as he thinks necessary, and, if possible, decide 
whether any and which of the parties is then in such possession of the said subject. 

If the Magistrate decides that one of the parties is then in such possession of the said 

subject, he shall issue an order declaring such party to be 
Party in possession to entitled to retain possession thereof until evicted therefrom 
retain possession until in due course of law, and forbidding all disturbance of such 
legally evicted . possession until such eviction . 

Nothing in tliis section shall preclude any party so required to attend from showing 
that no such dispute as aforesaid exists or has existed; and in such case the Magistrate 
shall cancel his said order, and all further proceedings thereon shall be stayed. 

(CODE OF 1872— S. 530.) 

CHAPTER XL. 

Possession. 

530. Whenever the Magistrate of the District or a Magistrate of a Division of 

a District, or Magistrate of the first class, is satisfied 
Magistrate how to proceed that a dispute likely to induce a breach of the peace 
if any dispute concerning exists concerning any land or the boundaries of any land, or 
land, etc., is likely to cause concerning any houses, water, fisheries, crops or other produce 
breach of the peace. of land, within the limits of his jurisdiction, 

such Magistrate shall record a proceeding stating the grounds of his being so satisfied, 
and shall call on all parties concerned in such dispute to attend his Court, in person or by 
agent, within a time to be fixed by such Magistrate, and to give in a written statement of their 
respective claims as respects the fact of actual possession of the subject of dispute. 

Such Magistrate shall, without reference to the merits 
Party in possession to be of the claims of any party to a right of possession, proceed 
continued until ousted by to inquire and decide which party is in possession of the 
due course of law. subject of dispute. 

After satisfying himself upon that point, he shall issue an order declaring the party 
or parties to be entitled to retain possession until ousted by due course of law, and forbi g 
all disturbance of possession until such time. 

Explanation . — Such Magistrate may satisfy himself of the existence of a dispute 
likely to induce a breach of the peace from a report or other information; but the ques ion 
of possession must be decided on evidence taken before him. 
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SYNOPSIS. 


Note No. 

EFFECT OF PREVIOUS CIVIL PROCEEDINGS ON THE 

INSTITUTION OF PROCEEDINGS UNDER THIS SECTION. 10 


“DISPUTE”, MEANING OF .. . . .. n 

LIKELY TO CAUSE A BREACH OF THE PEACE . . . . 12 

SUBJECT OF DISPUTE . . . . . . . . 13 

“WITHIN THE LOCAL LIMITS OF HIS JURISDICTION ” . . 14 


EFFECT OF NON-COMPLIANCE WITH THE PROVISIONS OF 


THE SECTION 
PRELIMINARY ORDER 

STATEMENT OF GROUNDS IN THE PRELIMINARY ORDER.. 
OMISSION TO STATE GROUNDS— EFFECT OF 
“PARTIES CONCERNED IN SUCH DISPUTE ’ 

ADDITION OF PARTIES 

NON- JOINDER OF PARTIES— EFFECT OF 

CONTINUATION OF PROCEEDINGS BY OR AGAINST LEGAL 
REPRESENTATIVES— SUB-S. (7) 


“HIS COURT” 

WRITTEN STATEMENTS 
“FACT OF ACTUAL POSSESSION” 

-LAND OR WATER OR THE BOUNDARIES THEREOF” 
SERVICE AND PUBLICATION OF THE PRELIMINARY ORDER 

— SUB-S. (3) 

OMISSION TO SERVE OR ? RDER ' • 

ATTACHMENT IN CASE OF EMERGENCE 
APPOINTMENT OF A RECEIVER 

“CROPS OR OTHER PRODUCE SUBJECT TO SPEEDY AND 
NATURAL DECAY” — SUB-S. (8) 


15 

1C 

17 

18 

19 

20 
21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 


(CODE OF 1861— S. 318.) 

CHAPTER XXII. 

Of Dispites relating to the Possession of Land or the Right of Use of any 

Land or Water. 

318 Whenever the Magistrate of the District or other Officer exercising the powers 

of a Magistrate shall be satisfied that a dispute, likely to induce 
Magistrate how to proceed a breach of the peace, exists concerning any land, premises, 
if any dispute concerning water, fisheries, crops, or other produce of land, within the 
land etc is likely to cause limits of his jurisdiction, he shall record a proceeding stating 
breach of the peace. the grounds of his being so satisfied, and shall call on all 

parties concerned in such dispute to attend his Court in 

person or bv agent, within a time to be fixed by the Magistrate or other Officer as aforesaid, 
and to give ‘in a written statement of their respective claims, as respects the fact of actual 

possession of the subject of dispute. The Magistrate or 
Party in possession to be other Officer as aforesaid shall, without reference to the 
continued until ousted by merits of the claims of any party to a right of possession, 
due course of law. proceed to enquire which party is in possession of the subject; 

of dispute, and after satisfying himself upon that point, 
shall record a proceeding declaring the party whom he may 
decide to be in such possession, to be entitled to retain possession until ousted by due course 
of law and forbidding all disturbance of possession until such time. 


S. 145. 
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Nolte 

PROCEDURE AT THE INQUIRY 

ISSUE OF SUMMONS TO WITNESSES— SUB-S. (9) . . 

POWER TO ADJOURN ENQUIRY 
PERUSAL OF STATEMENTS .. 

“HEAR THE PARTIES” 

“RECEIVE ALL SUCH EVIDENCE AS MAY BE PRODUCED’ 
“CONSIDER THE EFFECT OF SUCH EVIDENCE AND TAKE 
SUCH FURTHER EVIDENCE AS HE THINKS NECES- 
SARY” 

PROCEDURE IN RECORDING EVIDENCE 
LOCAL INQUIRY AND LOCAL INSPECTION 
POSSESSION AT THE DATE OF THE PRELIMINARY ORDER 
REFERENCE TO ARBITRATION 
QUESTION OF TITLE 

EFFECT OF PRIOR PROCEEDINGS ON THE INQUIRY INTO 
POSSESSION 

JOINT POSSESSION . . . . 

FORCIBLE AND WRONGFUL DISPOSSESSION ‘WITHIN TWO 
MONTHS NEXT BEFORE DATE OF ORDER’ . . 

“FORCIBLE AND WRONGFUL’ —MEANING OF . . 
CANCELLATION OF THE PRELIMINARY ORDER— SUB-S. (5) 
FINALITY OF THE PRELIMINARY ORDER 
“ANY PERSON INTERESTED” 

ORDER UNDER THIS SECTION 

“DECLARE THAT SUCH PERSON IS ENTITLED TO POSSES 

STON ’ ’ 

< j l '.'ii •• •• •• •• • 

EVICTED IN DUE COURSE OF LAW .. 

RESTORATION OF POSSESSION 
POWER TO AWARD COSTS 
EFFECT OF ORDER UNDER THIS SECTION 
EFFECT OF AN ORDER UNDER THIS SECTION ON 
LIMITATION 

PERSONS BOUND BY THE ORDER 
POWER TO PROCEED UNDER S. 107 
CONVERSION OF PROCEEDINGS 
REVISION 


No. 

32 

33 

34 

35 

36 

37 


38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 
61 


Other 

Damages for malicious prosecution. See 
Note 5, Pt. 12. 

Duration of the order. See Note 53. 

Effect of non-compliance with the provision 
of the section on jurisdiction. See Note 
15. 

Effect of order on subsequent civil suit. 
See Note 56. 

Fact of actual possession . — 

Legal right and actual possession. See 
Note 2, Pts. 2-4 and Note 25, Pts. 1 
and 2. 


Topics. 

Possession is real and tangible. See Note 
25, Pt. 3. 

Possession must be continuous. See Note 
25, Pts. 6-10. ' 

Nature of possession. See Note 25, Pts. 
10-16. 

Fresh proceedings. See Note 56, Pt. 18. 
Joint possession. See S. 146, Note 6. 

Object and principle of the section. See 
Note 1, Pt. 1, Note 2, Pts. 5-7 and Note 
5, Pts.- ,2-4> . ... ’ • . 
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Order in respect of joint possession. See 
Note 5*2. 

Orders that cannot be made. See Note 512. 
Parties concerned in dispute . — 

Agent, manager or servant. See . Note 19, 
Pts. 8 and 9. 

Landlord and tenant. See Note 19, Pt. 
10 (a). 

Two communities in dispute. See Note 19. 
Pt. 11. 

Receiver. See Note 19, Pt. 10. 

Pendency of civil suit is no bar to an order 


under this section. See Note 2, Pts. 
8-11 . 

Previous decision of a Oiiminal Court as to 
possession — Effect of. See Note 5G. 

Prior decree of a Civil Court — Effect of. See 
Note 11, and Note 44. 

Removal of wrong-doer. See Note 54 and 
Note 5(5. Pts. 3-4. 

Review. See Note 56, Pts. 15 and 10. 

TrnnstVr of proceeding*. See Note 5, Pt. 
f> . 


1. History of the section. — Legislation concerning disputes likely to 
cause a breach of peace, and relating to immovable property began with 
Reg. XLIX of 1793. The object of such legislation was the prevention of a 
breach of the peace and the method was to bring before the Court the disputing 
parties, to ascertain who was in possession, and to constitute him the custodian 
of the property until the rights of the parties are effectively determined by the 
proper tribunal. The object and the method have remained the same throughout 
in all the subsequent legislations — only, the jurisdiction in such matters which 
originally was vested in the Court of the Dewanny Adalat by Reg. XLIX of 1793 
was, by Reg. XV of 1824, transferred to the Magistrates. 1 

The following are the various legislations that were passed with regard 
to disputes relating to immovable property 

(1) Reg. XLIX of 1793. 

(2) Reg. VI OF 1813. 

(3) Reg. XV of 1824. 

(4) Reg. II of 1829. 

(5) Act IV of 1840 

( 6 ) 

( 7 ) 


( 8 ) 

(9) 


• • 


Cr P. Code, XXV of 1861, S. 318. 

Do. X of 1872, S. 530. 

Do. X of 1882, S. 145. 

Do. V of 1898, S. 145. 

2. Legislative Changes. — 

(1) Changes introduced in 1898 — 

(a) For the words “Concerning any tangible immovable property’ • 

occurring in S. 145 of the Code of 1882 the words “concerning 
any land or water or the boundaries thereof’’, were substi- 
tuted. See Note 26, infra. 

( b ) Sub-Ss. (2) and (3) as also the first proviso to sub-S. (3) 

were newly added — See Note 46, infra. 

•(c) Second proviso to sub-S. (3) was also added. See Note 29, 
infra. 

(2) Chany es introduced by the amendment of 1923 — 

(a) In sub-S. (6), the words “or should under the first proviso to 
,sub-S. (4) be treated as being in’’ and the words “and when 


Section 146 — Note 1. 

/,qoo) 1928 Cal. 610 (626) (P. B.), 

( 19-8 J Kiimar Das v . Mantazcddin. 


[See also (1903) 30 Cal. 165 (166-169), 
Krishna Kainini v. Abdul Jubbar. J 
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he* proceeds under the first proviso to sub-S. (4), may restore 
to possession the party forcibly and wrongfully dispossessed” 
are new. See Note 54, inf ra. 

( b ) Sub-S. (7) is new and has been substituted for the words 

“Proceedings under this section shall not abate by reason 
only of the death of any of the parties thereto”. See 
Note 22, infra. 

(c) Sub-Ss. (8), (9) and (10) are new. See Notes 31, 33 and 59, 

infra. 

3. Scope and applicability of the section. — This section provides the 
procedure to be followed where the Magistrate is satisfied that — 

(1) a dispute exists concerning any land or water or the boundaries 

1 hereof within the local limits of his jurisdiction, and 

(2) such dispute is likely to cause a breach of the peace. 

Where he is so satisfied, the section is imperative that the Magistrate 
must pass a preliminary order under sub-S. (1) and afterwards make an enquiry 
under sub-S. (4). 1 The inquiry is, however, limited to the question as to who 
was in possession in fact on the date of the order, irrespective of the question 
as to the rights of the parties. 2 A party forcibly and wrongfully dispossessed 
within two months of the date of the order may for this purpose be treated as 
if lie had been in possession on the date of the order. Any party concerned 
in the dispute may, in .such inquiry show that there is no dispute at all or that 
the dispute is not such as to be likely to cause a breach of the peace. If the 
Magistrate finds that this is so, he should cancel his preliminary order, inasmuch 
as the conditions for the applicability of the section are absent. 8 Otherwise 
the inquiry aforesaid must be held and if the Magistrate is able to decide that 
one of the disputing parties is in possession on the date of the preliminary 
order, he should pass a final order declaring that such party is entitled to 
possession of the property until evicted in due course of law, and forbidding 
all disturbance of such possession until such eviction (sub-S. 6). If he is 
unable to decide as to who was in possession on the date of the preliminary 
order he should attach the properties under the next section until a competent 
Court has determined the rights of the parties or the person entitled to the 
possession of the property. 4 

The primary object of the provision is the prevention of the breach of 
the public peace arising in respect of a dispute relating to immovable property , 
in order to achieve the object, the section enables the Magistrate to settle t e 
matter temporarily so far as the Criminal Courts are concerned, and to maintain 


Note 3. 

(3) (1927) 1927' Ran*. 177 (178): 5 Rang. 

129, Mount 7 Pu v. Maung Chit Pxt. 

(1926) 1926 Sind 53 (55), Mahomed Mahdi - 
shah of Pir Jhando v. Walidal Shah. 

(2) (1901) 25 Bom. 179 (186), In re Pandu- 

rung Qovind Pujari. 

< 3 ) (1901) 25 Bom. 179 (185), In re Panda- 

rang Oovind Pujari. 



(1920) 1920 Cal. 104 (105), Jharu Khan 
v. Sarada Oharan Sikadar (If so 
dropped High Court will not inter- 

( 4 ) (1928) 1928 Cal. 610 (615) (F.B.), Affni 

Kumar Das v. Mantazaddxt (To 
attach under S. 146 is wiser than 
acting under S. 107). 
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tiie status quo until the rights of the parties are decided by a. competent Court. r> 
The principle on which the section is based is that whether a person has the best 
or the worst claim in the world lie should not take the law into his own hand and 
disturb the public peace. 0 The result of the proceedings may be to deprive the 
rightful owner of the possession of his property temporarily and to subject him 
to other inconveniences, but this and other considerations are necessarily 
subordinate to the imperative necessity of preserving the peace. 7 


The pendency of a civil suit in respect of the right in question 8 or of 
proceedings under the Indian Companies Act 9 is no bar to action being taken 
under this section. But a proceeding under thi r s section being a quasi executive 
action having for its justification the prevention of the breach of the public 
peace 10 should be taken with promptitude and finished as quickly as possible. 11 
As to whether the fact that a Civil Court has adjudicated on the rights of the 
pari ies puts an end to tlio dispute so as to make tliis section inapplicable, 
see Note 44 below. As to the effect of a suit being filed pending the proceedings 
under this section, see Note 48, infra. 


The jurisdiction to institute proceedings under this section is an excep- 
tional one and the provisions of the section should consequently be strictly 

followed when action is taken under it, 12 

3_A Applicability to cases arising under the Bengal Alluvial Lands 

Act Tbe B en g a l Alluvial Lands Act (Bengal Act V of 1920) makes pro- 

vision for the prevention of disputes concerning recently formed lands and in 
case* covered by that Act, the proper course would be to institute proceedings 
under that Act and not to proceed under this section. Where the Collector 
takes 1 proceedings under that Act. all proceedings under this section including 
attachment of the property have to be stayed under the provisions of S. 10 of 
that^Act 1 It has been held however that the provisions of S. 145 have not been 


<5) 


( 6 ) 

(7) 

<«) 


1925 Tat. 593 (594). Abd,U Shakur 

Etnperor v> 

26 n CaE H 625 (628). Daulat Koer v. 
Jiamesunr K ^ eri ^ 26 (4 28). Tarugnn 

"•■'-Vi as,. 

CAgnrf 3f “" a 3R6 (390). Khnjah 
JJS&wi ' v. Kbhtn 

Sonndxtr Sytrmo^ ^ (144) . 1917 

, 1 C 204 In tp TAngaraja Mxsro. 

m7 Tat. 606 (608), Ghasi Ram v. 

(614, 615) (F.B.). 

Zii Kumar Pa* v Sliatazadr, in 

1 Ra J , r) t 5 n '(i95) (F. B . ), Krishna 

3° C fJ; I ' Abdul JMar. 

Kami ni • (329), Abdur Rah- 

1029 v! Dinelh Haidar. 

rfri l -Tour. 399 (400): 36 

Cal 37°- K ( " hori 1x11 Rov v * 8ri ‘ 
IU ith nog. m0 Cal ?08 (712) 

*AU Mohammad Hon dal v. Fakirud- 


din Munshi. ] 

(1920) 1920 Cal. 824 (828). Indian l.vn 
and Sterl Co., Ltd. v. Ransn Gopal 
(When the dispute rvlatcd to right to 
hore for coal — Action tinder S. 107 
to Ik* taken). 

(9) (1933) 1933 Cal. 433 (434), S. .V. Mukher- 

}ee v. Krishna Dost. 

(10) See Note 5 infra . 

(11) (1928) 1928 Rang. 314 (315), Ma Nyain 

Mga v. Maung Po Hatik. 

(1907) 5 Cri. L. Jour. 91 (92, 93): 29 
Mad. 561, Raja of Karvetnagar v. 
Ladd Gouinda Doss Krishna Doss. 

(12) (1926) 1926 Lah. 205 (206): 7 Lah. 134, 

Atma Singh v. Harunam Singh. 
(1927) 1927 Lah. 805 (807), Dhaniram v. 
Kaliram. 

(1933) 1933 All. 96 (97). Emperor v. Him 
Lai. 


(1930) 1930 Lah. 895 (895, 896), Sis Ram 
v. Emperor. 

(1927) 1927 All. 286 (286, 287): 49 AH. 

325, Banka Singh v. Goktd. 

(1913) 14 Cri. L. Jour. 277 (277) (All.), 
Jhengar v. Baif Nath. 

Not* 3-A. 

(1) (1929) 1929 Cal. 646 (647, 648), Digendra 

Behari Roy v. Jnnnkl Nath Roy. 
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impliedly repealed by S. 10 of that Act. and that if any proceedings have been 
taken under this section, they are not without jurisdiction. 2 

4. Sections 107, 144 and 145 compared. — -A Magistrate is responsible 
for the preservation of the law and order within the local limits of his juris- 
diction and for this purpose is entrusted with several weapons under the Code 
tor the maintenance of the peace. Thus, under S. 107, ante , he has power to 
take security from a peipon who is likely to disturb the peace. In cases of 
emergency he has power to make temporary orders under S. 144. Where there 
is a dispute as to immovable property and such dispute is likely to cause a breach 
of the peace, he has powers under this section of declaring the possession of one 
of the disputing parties and of forbidding any disturbance of such possession. 1 

The exercise of the powers under S. 107 and S. 144 is discretionary , 


while this section requires that the Magistrate 
in. 2 Where a dispute relating to immovable 


shall proceed as provided there- 
property is likely to cause a 


breach of tin* 


peace but there is no emergency , 8. 144 will not of course apply" 


and the most appropriate remedy will be to proceed under this section. 1 Sup- 


pose now that the circumstances of a particular case satisfies the conditions 
necessary for the applicability of S.107, S. 144 as well as of this section. What 
course is the Magistrate to adopt .’ It has been held generally that the Magis- 
trate is not limited to the exercise of the powers under this section only 
but he may act under Ss. 107 or 144 5 though the proper course 


(2) (1924) 1924 Cal. 980 (981), Abdul Jabar 

Munshi v. Mafizuddi Sarkar. 

Note 4. 

(1) (1928) 1928 Cal. 610 (613) (F.B.), Agni 

Kumar Dae v. Mantazaddin. 

(1917) 18 Cri. L. Jour. 967 (968): 1917 
U. B. 5: 3 U. B. R. 17, Nga Po 
Hmi v. Mi Sh-tce Tha . 

(2) (1922) 1922 Pat. 435 (438): 2 Pat. 94. 

Shebalak Singh v. Kamaruddin 
if an dal . 

(3) (1918) 19 Cri. L. Jour. 1002 (1002): 

1918 Pat. 300, Lachman Ram v. 
Dhiru Dusadh. 

(1900) 27 Cal. 918 (920), D aim nil a Taluk > 
dar v. Maharulla Taluk dar . 

(4) v 1920) 1920 Pat. 176 (176. 177), Tarapada 

Jlhattarharji v. Emperor. 

(1920) 1920 Pat. 215 (216), Jlliniro Gope 
v. Emperor . 

(1920) 1920 Pat. 219 (219), Jhaman Mah- 
ton v. Tha lev H Mahton . 

(1921) 1921 Pat. 392 (393), Madan Lai 
v. Fulchand Ram. 

(1921) 1921 Pat. 410 (411), Tiloki Rai v. 
King-Emperor. 

(1924) 1924 Pat. 145 (146), Akal Mahton 
v. Mnhabir Mahton . 

(1917) 18 Cri. L. Jour. 967 (968): 3 

C. B. R. 17: 1917 U. B. 5, Kga 
Po TT ini v. Mi Shice Tha. 

(1918) 19 Cri. L. Jour. 1002 (1002): 1918 
Pat. 300. Lachman Ram v. Dhiru 
Dusadh . 

(1935) 1935 Pat. 224 (225), Puran Singh 
v . Ra m jha ri Koer. 

(5) (1922) 1922 Pat. 435 (438): 2 Pat. 94. 

Shebalak Sing v. Man- 

dal. 

(1918) 1918 Pat. 228 (229), Bansi Singh 
v. Emperor . 

(1918) 1918 Pat. 663 (665), Mt . Kaniz 

Amina v. Emperor. 

(1922) 1922 Pat. 228 (230), Ratanchand 
' Sahu r. Mohanlal Sahu. 

(1929) 1929 Pat. 415 (416), Lachman Das 
v. Ramchhabila Missir. 


(1934) 1934 Pat. 308 (308, 309) : 13 Pat. 

76, JJarihar Singh v. Upendranath 
Banarji. 

(1928) 1928 Cal. 610 (613, 614) (F.B.), 
Agni Kumar Das v. Mantazaddin . 

(1929) 1929 Cal. 468 (469, 470), Ahmed 
Ali Sheik v. Sabrd Sardar. 

(1929) 1929 Pat. 714 (715), Radhe Das 

v. Jairam Mahio. 

(1903) 26 Mail. 471 (473). Belagal Rama- 
chart u v. Emperor (Magistrate has 
a discretion to act under any of the 
sections) . 

(1909) 10 Cri. L. Jour. 221 (223): •-> 

N. L. R. 94, Hira Singh v. Mohan 


(1928) 

(1929) 

(1929) 


(1909) 10 Cri. 

N. L. R 
Singh . 

(1906) 28 All. 


(1906) 28 All. 406 (407, 408), Emperor 

y. Ram Baran Singh. 

(1875) 23 Suth. W. R. (Cr.), 58 (58), 
In re Kali Prosunno Rog. 

(1902) 6 Cal. W. N. 883 (884), Btdhu 
Bhusan v. Annoda Churn. 

(1903) 7 Cal. W. N. 746 ( 748 , 749), 

King-Emperor v. Basiniddxn Mullah. 
(1913) 14 Cri. L. Jour. 559 (562) : 36 
Mad. 315, In re Muthia Moopan 
(1905) 2 Cri. L. Jour. 170 (176): 32 

Cal. 178, Ekcouri Mukerjee v- 
Emperor. 

(1905) 2 Cri. L. Jour. 769 (170 ) : 32 Cal- 
966. She ora j Roy v. Ohaitet Roy 
(He has a discretion to act under 
either of the section) . 

(1909) 10 Cri. L. Jour. 231 (232, 233). 

2 8. Jj. R. 18, Imperator v. La- 

kha-no T Yd. Murid. ... 

[See also (1903) 7 Cal. W. N. 29 (30). 

Balai v. Nobin (Breach of peace 
contingent upon an attempt to 
cise acts of possession-— Procedure ia 

not under S. 107 but under 

[ B ut see* ( 1889) 1 1 2 Suth . W . R ; 66 ( 68 ) . 
Rajbultub Addhya r. Goftjndo Ohun 
der Moitro (Case under the Code of 

1861 ) » 
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(6) (1922) 

( 1927) 
(1929) 


Mahaden 


■would bo to proceed under tins section/’ The question is really one of proprie- 
ty and not of jurisdiction. 7 The Magistrate may find that after an order is 
passed under 8. 107 or under S. 144 the likelihood of a breach of the peace 
no longer exists. In such a ease action under this section becomes 
unnecessary. 8 On the other hand pending proceedings under this section, 
the emergency referred to in 8. 144 may arise. In such a case an order under 
8. 144 is not without jurisdiction / 

But whether action has been taken under 8. 107 or S. 144 or not, the 
Magistrate must if the conditions as to its applicability exist, take action under 
this section either in supercession or in continuation of the orders, if any, pass- 
ed under 8s. 107 or 144. 10 In this sense the section is mandatory, 11 and the 
Magistrate cannot rest satisfied with, or continue from time to time the order 
passed under those sections and thus avoid an en q uiry under this section. 12 If 

( 1918 ) 19 Cri. L. Jour. 1002 (1002): 

1 1918 Pat. 300, Lachman Ran v 

Dhiru Dnsadh (It is not applicable 
to cHSt*s of dispute) . 

(1921) 62 InU. Cas. 590 (591) (Pat.;. 

, Kali Pc rshad Gope v Dhadhai Gope 

(When possession is disputed S- 107 
.levs not apply hut only S. 14*>).) 

1 Q «>2 Pat. 435 (438): 2 Pat. 94. 

ShebaJak Singh v. Kamaruddin Jfnn- 

1927 Pat. 432 (432). Latifon v. 

Mohammad Ibrahim. ... 

1929 Pat. 67 ( 68 ). Amanal Alt 

Emperor. 

(1903) 25 All. 537 ( ; .4°. 541). 

frluV" W® R. (Or.) 67 (67). 

187 “Queen v. Mohesh Chun der Roy. 

(1892) 19 Cal. 127 (.130), Aaanda Chan - 

' * f i ra fihultachnrjec v. Stephen. 

nftOR v oi Cal 559 (561). Dobgobxnd 

(1898) 2 O v Dhanu Dhan. 

(1898) « Cal. 798 (800). »n«rv. <?««- 
(1899) fa!"'*’. N - 463 (464K Bei0,J 

, W 76*776). Dur,a 

he"' 1 ^jiV’^r/eSO^CsL). 

(1905> BrZiroy. O^Ss^’lor, 

( i908) h g a . jLft Das Babaji v. 

<1918> llw- Chandra Wanda/ v. 
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(1918) ms'Lah. 344 (344), JnM v. 

(1922) fs^X Caa. 555 (556) (Pat.), 

(1922) o’ s a need v. Emperor. 

( 1918 ) 1918 , Pat 500 (501). Flimmat Mian 

_ . lOQ-f 'pat. 0 ' 584 (585). Jagernath 

(!933) 1033 r* l Ram j aH singhm 

[Sc0 ( 1930 ) }^nand ' KuLnVha. f'**™ 
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< 1922) ' 4 Sin ff h 43 V/ Kamaruddtn 

Mandalf Nothing in S. 144 oust* 
fhi* jurisdiction of a Magistrate in 
ra ses J falling within S. 145). 

/ox ^928 Cal. 610 (613, 614), Agni 

( 8 ) (1928) 192» y ^ antazaddin . 

(9) (See (1 . j{ umar pas V. Jfan(azadd» 7 i 

/The question was left open) . ] 

(10) (1922)^922 PaL 435 (440): 2 Pat. 94. 


( 11 ) 

( 12 ) 


Shebalak Singh v. Kamaruddin 
Mnitdal . 

(1922) 1922 Pal. 557 (557). Xandkishorr 
Son v. Rika it Singh. 

(1925) 1925 Pat. 514 (516). Mitnni Lai 

v. Gatli Ahir . 

(1929) 1929 Pat. 46 (48): 7 Pat. 2«9. 

(inhind Rum Moricari v. Basantilal 
Mo near i . 

(1930) 1930 Pat. 162 (163). Kishori Jhn 
v. Anand Kish ore Jha (It is the 
]»roper course). 

(1920) 1920 Cal. *41 (841). Amxdya Cha- 
ron Surkitr v. Amritn Lai Mukherjcr 
(Magistrate's discretion in applying 
S. 107 instead of S. 145 cannot 
1 m* interfered with). 

(1865) 4 Suth. \V. R. (Cr.) 12 (12). In 
re Rajah Anundnulh Roy. 

(1918) 1918 Pat. 481 (481), Chadhuri Ahir 
v. Raja Rom Singh (Magistrate first 
initiating proceedings under S. 144 
then under S. 145 — Procedure not 
irregular) . 

(1920) 1920 Pat. 219 (219). Jhaman Moh- 
ton v. Thalcuri Mahton (After order 
under S. 144 it is open to the Magis- 
trate to start proceedings under 
S. 145). 

(1921) 1921 Pat. 392 (393), Madun Lai 
v. Fulrhand Ram. 

(1922) 1922 Pat. 228 (230), Ratan Chand 
Sahu v. Mohanlul Sahu. 

(1928) 1928 Pat. 574 (576. 577). Amir 

Ali v. Dukhan Mohan . 

(But see (1868) 10 Suth. W. R. (Cr. ) 

1 (1), Lutes f Hussain. In re (Case 
under the Code of 1861). 

(1921) 22 Cri. L. Jour. 224 (Cal.). 

Antalya Charon Sircar v. Amritn 
Lai Maker ji (When Magistrate has 
elected to act under S. 107, High 
Court will not interfere in revision). 

(1934) 1934 Pat. 463 (465), II arihar Singh 
v. Emperor (When Magistrate acts 
under one or other of the powers. 
High Court will not interfere).] 

See cases cited in foot-note 12. 

(1922) 1922 Pat. 435 (440): 2 Pat. 94, 
Shebalak Singh v. Kamaruddin 
Mandal . 

(1922) 1922 Pat. 557 (558). Xandkishorc 
San v. Bikan Singh. 

(1928) 1928 Pat. 574 (576), Aimr Ali v. 
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(1929) 1929 Pat. 46 (48): 7 Pat. 269. 

Gobind Rom Mamcari v. Basantilal 
Manrnri . 

(1907) 5 Cri. L. Jour. 76 (78) (Cal.), 

Parka r Mahton v. Ram Khelwan. 
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Mad. 315, In re Ifufftta Moopan. 
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he does so his action will amount to an abuse of the process of the Court. 13 

It is inadvisable that proceedings under S. 107 and under S. 1-14 or 
8. 145 should be allowed to go on at the same time. 14 

5. Nature of proceedings under this section. — A proceeding under 
this section constitutes an “inquiry” within the meaning of S. 4 ( k ), ante. 1 
It is of a quasi executive character.- The action is of a purely preventive and pro- 
visional nature in a civil dispute pending formal adjudication of the rights of 
the parties 3 and is not of a punitive nature nor a matter relating to an offence 
for the application of Ss. 1S‘2 and 185. infra . 4 

It has been held lhat a proceeding under this section is a case within 
the meaning of Ss. 192, 52(> and 528, infra/' In this view the District Magis- 
trate has power under S. 192 to transfer a proceeding of which In* has taken 
cognizance and he can be said to have taken cognizance of a proceeding only 
when he has satisfied hinnHI* that there are grounds for proceeding under this 
section and passed a preliminary order. 0 See Ss. 192, 526 and 528, infra. He 
can transfer the proceeding to any Magistrate, subordinate to him empowered to 
pass orders under this section and it is not necessary that such Magistrate 
should have territorial jurisdiction over the subject of the disputes. 7 It has 
been held in the undermentioned cases that a proceeding under this section is 
a 'criminal’ case. 8 The High Court has power under S. 526, infra , to transfer 


(13) 


< J 4 ) 


(1918) 1918 Pat. 660 (665), Aft . Eaniz 

Amina v. Emperor. 

(1920) 1920 Pat. 496 (498). Gouri Dutt 

v . (I ohin <t S i n f/h . 

(1922) 1922 Pat. 430 (440): 2 Pat. 94. 

Sheba 'ok Singh v. Kamaruddin 

Mnndnl . 

(1918) 19 Cri. L. Jour. 367 (3G7) (Cal.), 
A b inash Chandra Mnndnl v. Lohe • 
noth Gnni. 


11) (1901) 
( 1909) 


( 1903) 
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(2) (1901) 
(1934) 
( 1925) 
(1926) 


( 1915) 


(3) (1915) 


(1918) 
< 4 ) (1914) 
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Note 5. 

25 Bom. 179 (184). In re Pandu- 
run it ( inrind Pujnri. 

9 Cri. L . Jour. 278 (270. 280) 
(Cal.), Ali Mnhomnd Khan v. Torah 
Chandra lianerji. 

7 Cri. L. .Tour. 423 (425): 11 
Omlh Cas. 61, .$ 'ardor Karan* Singh 
v. IT ear scy. 

22 Pal . 898 (901, 902), Satish 

f'handra Panda// v. Rajendra Narain 
It ay chi. 

25 Bom. 179 (184, 185), In re 

Panda rang Gobind Pujnri. 

1934 Nap. 194 (195), Madho Kunbi 
v. Til ah S in oh . 

1925 All. 316 (317), Nanhe Mai v. 
Jamihtr Rahman. 

1926 Pat. 51 (52), Harbans Narain 
Singh v. Mohammad Sayed (But 
apart from this section Magistrate 
cannot take action purely in his 
executive '•apaeitv) . 

16 Cri. L. Jour. 249 (249): S 

S. L. R. 215: 1914 Sind II, Farid 
v. Pint (Quasi civil). 

16 Cri. L. Jour. 249 (249, 

250): 8 S. L. R. 215: 1914 Sirnl 
11, Farid v. Piru. 

1918 U. B. 8 (9): 3 U. B. R. 33, 
Nga Chit v. Nga Ya. 

1914 All. 473 (474), Rvdra Partap 
Sahi v. Daivan Singh. 

3 Cal. W. X. 148 (150), HarbuUahh 
v . Bajrang . 


(5) (1922) 1922 All. 99 (100), Mahendra Singh 

v. Mt. Rajpati. 

(1923) 1923 Pat. 366 (367), Abdul Hamid 
v. Ilasan Raza. 

(1905) 3 Cri. L. Jour. 83 (84) (Cal.), 

Guru Das Nag v. Gajendra Nath Ta- 
gore (Even if the transfer is not 
valid, it can be cured under S. 529). 
(1895) 22 Cal. 80S (901, 902), Satish Chan- 
dra Pan day v. Rajendra Narain Bay- 
rh i. 

(1903) 26 Mad. 188 (188), 
dan, In re. 

(See also (1900) 5 Cal. W. N. 686 (688), 
Raj Mohan v. Prosunno.] 

[But see (1901) 4 Cal. W. N. 821 (822), 
Ahbar Ali Khan v. Domi Lai (A 
Magistrate of first class duly em- 
powered has power only to transfer 
an inquiry or trial relating to an 
offence under S. 192). 

(But see (1919) 1919 All. 311 (313), Brah- 
ma noth v. Sundar Nath.] 

(6) (1933) 1 933 All. 264 (266): 55 All. 301 

(F. B.), Kapoor Chand v. SuraJ 

Prasad. , 

(1928) 1928 Mad. 1230 (1231): ^2 Mad. 

241, Chellapathi Naidit v. Subba 

Naidtc. __ , 

(7) (1928) 1928 Mad. 1230 (1231): 52 Mad. 

241, Chellapathi Naidn v. Subba 

Naidu. , , 

(8) (1895) 22 Cal. 898 (902). Satish Chandra 

Pantlay v. Rajendra Narain Bagchi. 
(1903) 26 Mad. 188 (188), Arumuga Te- 
gundan and others. 

(1900) 3 Oudh Cas. 247, Mathura Parshad 
v. Queen-Empress. 

(1908) 7 Cri. L. Jour. 423 < 424 * : . 1 . 1 

Oudh Cas. 61, Sardar Karam Singh 
v. L. Hearsey. . 

(1905) 2 Cal. L. Jour. 60 n., Bhuiya 
Ahhoy Narain v. Rani ^ ar \P. r /^ a ' . 
(1912) 13 Cri. L. Jour. 452 < 453 .) : 34 

All. 533, Jaggu Ahir v. Murli Shit- 

ktd. 
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a proceeding under this section. 9 See S. 526, infra . But as sub-S. (8) of 
S. 526 does not in terms apply to a proceeding under this section, a party is 
not. entitled to an adjournment of the proceedings under that sub-section. 10 

An application to a Magistrate to take action under this section is not 
a complaint [S. 4, Cl. (h) ] as it does not relate to an offence. 11 The initiation 
of a proceeding under this section may, in proper cases, constitute malicious 
prosecution of 'the other party so as to entitle him to claim damages in a civil 

action . 12 

6. Who can take action under this section. — Any of the Magistrates 
mentioned in the section rany institute proceedings if he is satisfied that there 
is a dispute concerning land or water which is likely to cause a breach of the 
peace - the mere fact that a Sub-divisional Magistrate declined to take action 
in a Particular case is no bar to th» District Magistrate instituting proceedings 
if on the same materials he is satisfied as to the likelihood of a breach of the 
peace 1 even though no application has been made to him. 2 But where an order 
has been passed by a Magistrate under this section, it is not competent for 
another Magistrate also to take action while that order is in force; the pro- 
per course for him is to give effect to the order in case there is any likelihood of 

a breach of the peace. 3 

Tt avis held in a case decided under the Code of 1872 that a Bench of 

Magistrates' has no power to institute proceedings under this section. 1 Under 
ma D istia e t j, e Local Government may empower any Bench 

^^Magistrates to ’ exercise the powers of a first class Magistrate and this will 
include the power to take action under this section. 

7 “Is satisfied. It is essential for the assumption of jurisdiction 

_ ■ ... 1 „vnnpedin<rs under this section that the Magistrate should be satisfied 

to initiate l , ot ] iel . information that a dispute likely to cause a 

from a Po ice J 1 exists . 1 Such a finding should be clear and unambigu- 
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oils .. 2 It is not possible however to lay down any hard and fast rule to specify the 
sufficiency of the materials upon which a Magistrate ought to be satisfied, before 
he assumes jurisdiction in any particular case.* lie is not bound to take action 
on a Police Report or upon an expression of opinion by the Police, 4 — but he should 
have a statement of facts before him so that he may exercise his own judgment 
in arriving at a conclusion as to the necessity of taking action under this 
section.'* lie should however proceed with great caution where there is no 
Police Report and the only materials before* him are statements of interested 
persons. Where there are no materials at all before the Magistrate on which 
he could come to any finding, tin* mere fact that he states he is satisfied is not 
sufficient to give him jurisdiction under this section . 7 

The question whether upon the materials placed before him, proceedings 
should be instituted under this section, is one entirely within the Magistrate’s 
discretion 8 and the High Court or the District Magistrate has no authority to 
direct a Subordinate Magistrate to institute proceedings under this section . 9 
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The High Court will not go into the sufficiency of the information which has 
satisfied the Magistrate, in case the ease comes before it in revision, 10 as the 
preliminary order passed by the Magistrate is final. Sec sub-S. (5). 

The Magistrate is entitled to form his own opinion on any information, 
not necessarily on evidence at all, and he need not summon or examine any 
witnesses before passing the preliminary order. 11 The cases decided under the 
Codes of 1861 and 1872 to the effect that the Magistrate ought to afford oppor- 
tunities to the parties to adduce evidence to satisfy him as to the likelihood of 
a breach of the peace are no longer of any importance in view of sub-S. (1) of 
the present section. 12 

The mere fact that a Magistrate issues an order under sub-8. (1) would 
not necessarily lead to the inference that the Magistrate was satisfied regarding 
the existence of a dispute likely to cause a breach of the peace. But when it 
is found that the Magistrate had ample ground for apprehending a breach of 
the peace and that he did issue an order under sub-S. (1) it can be held that 
he was satisfied regarding the likelihood of a breach of peace although he omit- 
ted to say so in his order. 13 

8. “Police Report.” — in the corresponding sections in the Codes 
of 1861 and 1872, the words “Police Report” were absent, and it was held in 
cases decided under those Codes that the Police Report was inadmissible as 
evidence even to show that a dispute likely to cause a breach of the peace 
existed 1 ’ Under the present section, the Magistrate is entitled to peruse a 
Police Report for the limbed purpose of satisfying himself as to the likelihood 
of a breach of the peace, and as to the identity of the subject matter and of the 
contending parties. 2 It is inadmissible as evidence in the inquiry relating to 

the possession of the parties. 

The Police Report to a Magistrate suggesting initiation of proceedings 
ii n dpi* the section should not be confined to written reports which the Police 
themselves mi-ht have received. The Police themselves must inquire whether 
a breach of the peace is likely and state their grounds for their opinion and it 
7 " inciuirv and not merely a copy of the reports which they 

ly h.TlivId l >» I n' <Ki’nmi,niei.,ed the Magistrate.* 
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9. “Or other information.” — A proceeding 1 under this section being 
one to prevent u breach of the peace, the Magistrate has the widest possible 
latitude in interpreting the words “other information. ' M Thus they are wide 
enough to include the knowledge derived from ant/ source whatever; it is not 
necessary that any person should have actually informed the Magistrate. 2 The 
Magistrate can base his action on the complaint filed by one of the parties 3 or 
on the statement on oath of the person who presented the complaint 4 or on a 
perusal of the petitions filed by the parties in another proceeding. 5 

[See also Note 5, supra.] 

10. Effect of previous civil proceedings on the institution of proceed- 
ings under this section. — Sec Note 11, infra. 


11. “Dispute”, meaning of. —There is nothing in the section to 
show that the word dispute as used in this section has anything other than its 
ordinary meaning of disagreement, struggle, scramble or quarrel. 1 Where there- 
fore there is any dispute concerning land, etc., it would seem to be proper for 
the Magistrate to act under this section, independent of the question whether 
such dispute is reasonable or bona fide, or where a decree has been passed in 
favour of a party or possession has been delivered to him in execution. 2 Indeed, 
the question whether a dispute is reasonable or bona fide would necessitate 
an inquiry into the rights of the parties' which is prohibited by the section. 
[See sub-S. (4)]. It has however been held in the undermentioned cases 
that the dispute must be a reasonable 4 or bona fide one. 1 * It has also been held 
that where the rights of the parties have been “within a time not too remote 
adjudicated between the parties by a decree of a Civil Court there can be no bona 
fide dispute between the parties. 6 According to yet another class of 
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kar v. The Collector of Muzaffarpur. 
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[See also (1876) 25 Suth. W. R. (Cr.) 

18 (18), Nobin Chunder Koondoo v. 
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See cases cited in footnote (10) below. 
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1929 Pat. 415 (416), Laehman Das 
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cases 7 the dispute means a dispute as to possession in the eye of the law, and that 
where a party to a Civil Court’s decree has been placed in possession by the Court 
in execution of the decree there is thereafter no dispute as to possession in the eye 
of the law and the Magistrate has no jurisdiction to take action under this sec- 
tion. If there is a likelihood of a breach of the peace in such cases the dutv 
of the Magistrate in such cases is to maintain the Civil Court's decree or posses- 
sion, 8 by taking action against the unsuccessful party under Ss. 107 or 144. 
ante* It is submitted that the reasons stated above for these views are not correct. 
If the views are correct they would involve the consideration by the Magistrate 
of the questions as to the nature and form of the Civil Court’s decree or of the 
execution proceedings, the binding nature of the decree or of the deliverv of 
possession on the parties before him, whether the parties were properly repre- 
sented in such proceedings, whether such decree or execution proceedings are 
final or are challenged or set aside in subsequent proceedings, and what events 
have happened subsequently which have the effect of altering or modifying the 
rights of the parties as conferred by such decree or delivery of possession . m 
That the Magistrate has no power to enquire into such questions is stated ex- 
pressly in sub-S. (4) by the use of the words “the Magistrate shall then with- 
out reference to the merits of the claims of any of the parties to a right to pos- 
sess the subject, etc." A decree-holder or auction-purchaser placed in possession 
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by the process of Court lias to maintain his own possession and the law gives 
him the same assistance as it gives to other persons in possession and leaves to 
him the same liberty to part with his possession. 11 But if he is forcibly and 
wrongfully dispossessed within two months of such delivery of possession, the 
Magistrate has power to restore his possession under sub-S. (6) as a forcible 
disturbance of possession is contrary to criminal law. But if he does not com- 
plain of such dispossession for over two months and sleep over his rights to 
claim reinstatement, he has the right thereafter to come to a Criminal Court and 
ask the Magistrate to maintain the Civil Court’s decree or delivery of posses- 


sion. 12 

v 12. Likely to cause a breach of the peace.— The jurisdiction conferred 
upon a Magistrate to institute proceedings under this section is of an exceptional 
character, and can lie exercised only when the dispute is such that it is likely 
to cause a breach of the peace d It is thus determined by an apprehension of a 
breach of the peace, and not by any infringement of private rights 2 or by the 
dispossession of any of the parties,* and the Magistrate should be very careful 
in acting under this section, to guard himself against the danger of assuming 
jurisdiction in cases, where the “suggested apprehension of the breach of the 
peace is little more than colourable and made simply to induce the Court to deal 
with matters properly cognizable by a Civil Court.” 4 

The Magistrate should satisfy himself from the materials on record that, 
on the date he purports to act, there is present a fear that there will be a breach 
of the peace owing to the dispute, unless proceedings are taken under 
this section. 5 Thus where there is no present danger of a breach of the peace, 
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the fact, that a bleach of the peace is likely to take place at some future time will 
not justify a Magistrate in taking action under this section. 0 But it is not neces- 
sary that there should ho a danger of an imminent breach of the peace 7 or that 
there should have been any overt acts of violence. 8 It is sufficient for Magistrate 
to institute proceedings if there is a reasonable apprehension that a disturbance 
of the peace is likely to occur. 9 Though all the persons concerned in the dis- 
pute may be of a peaceful disposition, yet if the dispute is, in its nature, of such 
a kind that it is likely having regard to known conditions of society to lead to 
a hr each of the peace, it is enough to give the Magistrate jurisdiction under this 
section. 10 But where a breach of the peace has already occurred and a complaint 
is filed alleging several offences, the Magistrate lias no jurisdiction to institute 
proceedings under 1 his section, and the proper course is to inquire into the 
offences and order redelivery of possession if necessary under S. 522, infra. 11 

Where the Magistrate finds that no breach of the peace is likely, he has 
no jurisdiction to give any directions regarding the subject of the dispute. 12 

13. Subject of the dispute. — The subject of the dispute must be 
land or water or the boundaries thereof. A dispute relating to the distribution 
of fees payable to pilgrims is not one within the section. 1 * 8 The subject-matter 
•of the dispute should he ascertained definitely and described clearly in the pre- 
liminary order. 1 The absence of clear specification of the subject of the dispute 
is a serious defect 2 though it will not vitiate the proceedings when the parties 
were under no misapprehension regarding it. 3 
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Where a land consist- of several plots and each plot is the subject of a 
separate dispute and each such dispute stands on its own footing, it is not pro- 
per for the Magistrate to cllib all such items together and treat them as one for 
the purposes of an inquiry under this section. 4 Where however none of the 
parties to the proceeding were prejudiced by such a course 3 or where all such 
items were covered by the same state of circumstances and there was only a 
single dispute in respect of all of them 0 the mere fact that the Magistrate did 
not institute separate proceedings in respect of each such item is not sufficient 
to invalidate the proceedings. 

Where the dispute relates to possession of an undivided share in a pro- 
perty, the Magistrate has no power to institute proceedings under this section, 
as the subject of the dispute cannot he ascertained definitely.' As to cases where 
the dispute relates to joint possession between co-owners in respect of a definite 
piece of land, see Note 45, infra. 

14. “Within the local limits of his jurisdiction. ’ ’ — It is only where 
the dispute relates to property within the local limits of the Magistrate’s juris- 
diction, that the Magistrate is empowered to institute proceedings under this 
section.- 1 Thus where a purl ion only of the subject of dispute lies within the 
Magistrate's jurisdiction, he has power to pass orders only in respect of such 
portion: an order passed in respect of the whole property is ultra vires.- The 
Magistrate has however jurisdiction to decide if the subject of the dispute is 
within the local limits of his jurisdiction, 3 and where it is uncertain as to 
whether the subject of dispute is situate in one or the other of two local areas, it 
has been held that the proceedings may be taken by a .Magistrate having juris- 
diction over any of such areas. 4 

• « ^ i 

An objection to the jurisdiction (territorial) of the Magistrate should be 
taken at the earliest opportunity, and a party will not be allowed to wait, take 
a chance of a judgment in his favour and being unsuccessful raise the questions 


(. 1 ) (1907) 5 Cri. L. Jour. 91 (93): 29 Mad. 

56 J. Raja of Karvetnagar v. Lodd 
■ ' Gobinda Dass Krishna Dass. 

(1874) 21 Sutli . W. R. Cri. 55 (55), 

Modhoosoodhun Shaha v. Bejoy Go- 
' bind Chowdhary. 

(1867) S Suth. W. R. 63 (63), Messrs 
Watson and Cn. v. Ranee Surnn- 
moyee . 

[gee also (1902) 6 Cal. W. N. 206 (207). 
Manik Mandal v. Govinda Mandal. ] 

(5) (1901) 5 Cal. W. N. 544 (545), I Saar 

Chunder Ohowdhry v. Ambiea Chum 
Majwmdar. 

• (1928) 1923 Pat. 545 (545. 546), Gajadhar 
Mull y. Thalcur Singh. 

(1888) 15 Cal. 31 (34). Eatubul Singh v. 
Vuia Singh. 

(1910) 14 C. W. N. ccxxiii. 

(6) (1903) 30 Cal. 155 (200) (F. B.), Krishna 

Kamini v. Abdul Jabbar. 

(1,882) 10 Cal. L. R. 523 (524), Azim 
Mollah v. Satoo Poramanik. 

(1921) 59 I nd. Cas. 378 (381) (Mad.), 

Vein. Malavarayan v. Kuppusamy 
Pill ay. 

(1901) 5 Cal. W. N. 710 (712, 713), Sadar 
AH v. Abdul Karim. 

(1924) 1924 Cal. 539 (589), Sajani Kanta 
Roy v. Shamsher AH Sheik. 


(7) (1896) 23 Cal. 80 (82-86), Surb Narain 

Singh v. Biraj Mohun Thakwr. 
(1903) 7 Cal. W. N. 462 (464), Monmohan 
v. Rajendra GoomaV. ' ' ’ 

(1910) 11 Cri. L. Jour. 370 (370, 371) 
(Cal.), Bhabanath Ohakravarti v. 

Peam Sarma. in1i: 

(1915) 16 Cri. L. Jour. 284 ( 286 ) : 1.915 
Mad. 1105, Bulkis Bivx v. Nagoor 
Kanni Rowther. 


(1) (1928) 

(1922) 

(1902) 

(2) (1905) 

(1872) 

(3) (1920) 

(4) (1910) 


Note 14. „ , 

1928 Mad. 1230 (1231): 52 Mad. 
241. Chcllapathi Naidu v. Subba 

1922* Pat. 219 (220), Raja Kalanand 
v. Hirde Misser. 

29 Cal. 885 (886), Jshnn (thunder 
v. Garth (Even though on J jepon 
of a police-officer of another district) . 
2 Cri. L. Jour. 406 (407): 32 Ca - 
444. Korban Molla v. Raja Snnatn 

17 Suth. W. R- Cri. 33 (34). Golw* 
Chunder Roy v. Raj -Mohan Bose. 
1920 Cal. 912 (912), Rajani l Kanta 
De v. Debendra Nath Singh .. 

11 Cri. L. Jour. ^69 (71): 12 ! Out h 
Cas. 400, lklas Kunivar v. Kagnu 


raj. 


i i 


. I 



DlSl’UTK concerning land, etc. 


675 


of jurisdiction in revision/* 

Eftect of non-compliance with the provisions of the section. The 

jurisdiction of a Magistrate to institute proceedings under this section arises on 
liis being satisfied :• — 

(«) that there is a dispute concerning land or water or the boundaries 
thereof, and 

(b) that such a dispute is likely to cause a breach of the peace/ 

Thereupon the section provides for the procedure to be adopted in respect 
of the action that the Magistrate is empowered to take under this section. As 
has been seen already the provisions of the section are mandatory and should 
be strictly followed. (Set Note 3, ante.) The question however arises as to 
what is the effect of non-compliance with all or any of such provisions on the 
proceedings taken by the Magistrate under this section. It has been held that 
a non-compliance, in the undermentioned instances being a violation of a manda- 
tory provision of law rendered all subsequent proceedings void and without 
jurisdiction . 

(a) Failure to draw up a preliminary order. - 

(b) Failure to set out the grounds in the preliminary order/ 
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( {•) Failure to specify the property in dispute, in the preliminary 
order. 4 

(d) Failure to serve or publish the notice as required by sub-S. (3). 5 
( f ) Refusal to receive the evidence adduced by the parties — Sub- 


s. (4).« 

It is submitted that this view is not correct on principle. The jurisdiction 
of the Magistrate does not depend upon how he proceeds. 7 As pointed out by 
their Lordships of the Privy Council in Abdul Rahiman v. Emperor , R the bare 
fact of an omission or irregularity in a matter of procedure unaccompanied by 
any probable suggestions of any failure of justice having* been occasioned there- 
by* is not sufficient to invalidate the proceedings. The only test therefore in 
such cases is whether the parlies have been prejudiced by reason of such irre- 
gularity or omission {see S. 537, infra), and if in spite of a failure to conform 
to the provisions substantial justice has been done, the defect is cured under 
S. 537, infra, and the final orders thereon will not be interfered with in 
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R. 207, Farid v. 


(1917) 

(1908) 

(1912) 

(1904) 

(1933) 

(1927) 

(1935) 


100 ( 102 ): 1917 


16 Cri. L. Jour. 

Sind 8: S S. L. 

Piru. 

18 Cri. L. Jour. -nsni 

Oudh 400: 19 Oudh Cas. 136, I7da» 

Phan Pratab Singh v. Ram Samaja. 
7 Cri. L. Jour. 28 (28, 29): 80 
Mad. 548, In re Ghinnappnudayan. 
13 Cri. L. Jour. 753 (757, 759). 
36 Mad. 275, Eamal Kutty v. 

Vdayavarama Raja. 

7 Oudh Cas. 334 (334), Bidya Dfuir 

v. Jagadish Pershad. ... 

1933 All. 264 (267, 268): 55 AU- 
301. Eapurchand v. Sura) 

1927 Rang. 177 (178) : 5 Bang- 
129. Mating Pu v. Mating Chit Pgu. 
1935 Oudh 316 (325), Atjrftan Eha- 
nam v. Emperor (Where there is no 
want of jurisdiction but a mere 
omission to frame the order 
sub-section 1 in accordance with law, 
the defect is curable under S. »»•#• 
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16. Preliminary order.— On the Magistrate being satisfied that pre- 

ventive action under this section is necessary ( see Notes 7, ante), he should 
anike a preliminary order in writing- containing the following particulars: 

(1) A statement that the Magistrate is satisfied as to the existence of a 

dispute likely to cause a breach of the peace. Sec Note 12, anti. 

(2) The grounds of his being so satisfied. Sec Note 17, infra. 

(3) A correct description of the property in respect of which the pro- 

ceedings Are instituted. 

(4) A statement of the names of persons concerned in such dispute. 

see Note 19. infra. 

(5) A direction requiring such persons to attend his Court within a 

time to be fixed and to put in written statements of their claims 

in respect of the fact of actual possession. 

The object of such an order is to give all persons concerned in the dis- 
pute notice that the Magistrate is taking action under this section to prevent a 
breach of the peace, and to provide them opportunities to prove their claims 
before him so as to enable him to decide which of the parties was in possession 
of the property at the date of the initiation of the proceedings. 1 It is not how- 
ever necessary that the order should be in any particular form or recorded in 
a separate sheet. 2 

It was held in the undermentioned cases that it is the preliminary order 
that gives the Magistrate jurisdiction to proceed under this section, and there- 
fore that an omission to draw up a preliminary order renders all proceedings 
vHtliout jurisdiction. { It is submitted that this view is not correct. As has 
been seen in Note 15. supra, the jurisdiction of the Magistrate arises on his being 
satisfied as to the existence of a dispute likely to cause a breach of the peace and 

the direction to draw up a preliminary order under sub-8. (1) is only a 
matter relating to procedure and not to jurisdiction . 1 As to the effect of a 
failure to draw up a preliminary order, see Note 15, supra. 

17. Statement of grounds in the preliminary order.— It is 

obligatory on the Magistrate to state in writing the <j rounds of his 
being satisfied that there is a likelihood of a breach of the peace on account of a 
dispute concerning immovable property. 1 The object of requiring the grounds 
to be stated is firstly to inform the parties concerned in the dispute against whom 


Noto 18. 

(1) (1927) 1927 Lah. 805 (806). Dham Ram v. 

in\ 10 Suth. W. R. Cri. 16 (16), 

(2) (186 ) j Singh v. Jupnarain Dooby. 

(1866) 6 Snth. W. R. Cri. 50 (50). In 

re Bfxbhts Sinph* 

( 3 ) (1930) C»l. 443 (444). Sukaru Do.dah v. 

Jtnm Pergaeh Singh. 

11876) 25 Suth. W. R. 74 (76-78), Sheikh 
' Mungloand Peer Khan v. Dwrga 

Narnin Nag. 

( ifl27) 1927 Lah. 805 (806), Dhanxram v. 
Kali Ram. 

MR69) 3 Beng. L. R. 76. Kaehi Kiehor 
K Roy v. Tarini Lahori. 

( 1019 ) 1919 Nag. 160 (160), Mahomed 
( ^ Basham v. Mahomed Shami. 

fSee also (1933) 1933 All. 96 (97), Bira 
1 Lai r. Emperor .] 

( 4 .) (19821 1982 All. 446 (447, 448), Madan 
' ' Mohan Lai ▼. Mt. Sheoraj Kurnoar. 

Bee cases in foot-note 9 to note 15, eupra. 


(1) (1032) 
(1865) 
(1866) 
(1893) 

(1933) 

(1871) 

(1901) 

(1905) 

(1879) 


Note 17. 

1932 Mad. 368 (369), Venkatapathi 
v. Sanyaeirajxi. 

2 Suth. W. R. 31 (31), Queen v. 
Itanjeet. 

6 Suth. W. R. 61 (63), Amritha- 
natha Jho v. Ahmed Iteza. 

6 C. P L. R. Cri. 21 (23), Mus- 
snmat Pnikabi v. Jegannath. and 
najaranu. 

1933 All. 96 (97), Emperor v. Bira 
Lai. 

16 Suth. W. R. 64 (64), Tarafdi 

Mundul v. Chunder Bhoosan Baner - 
}ee. 

2H Cal. 416 (418), Jagomohan v. 
Ilam Kumar. 

2 Cri. L. Jour. 342 (343): 32 Cal. 
771, Nityanund Roy Bahadur v. 
Pareeh Nath Sen. 

\r Ca J" In re Kunund 

Narain Bhoop. 
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the proceedings are instituted of the reasons which have induced the Magistrate 
to take action 2 and secondly to enable the High Court, in case the matter should 
come up subsequently in revision, to ascertain whether the institution of pro- 
ceedings under those circumstances was justified. 3 The term “‘ground” 
includes the particulars of the information which have satisfied the Magistrate 
that action is necessary and does not merely mean the source of the Magistrate's 
information . 4 

It is not necessary that the grounds should be furnished in any parti- 
cular form, it is enough if thev exist and appear in the records of the proceed- 
nigs. 3 Thus it is a sufficient compliance with the provisions of sub-S. (1) if 
the Police Report* or the complaint filed by any of the parties 7 sets out the 
grounds sufficiently and is expressly referred to by the Magistrate in his preli- 
minary order. II is not absolutely necessary that they should be stated seriatim 
in the preliminary order itself A As to the effect of omission to set out the 
grounds, sec Note 15, supra. 

18. Omission to state grounds — Effect of. — See Note 15, supm. 

19. “Parties concerned in such dispute.” — It has been seen already that 
the Magistrate’s jurisdiction to institute proceedings under this section is de- 
pendent upon his being satisfied that there is a dispute likely to cause a breach 
of the peace, llis jurisdiction to require particular persons to attend the pro- 
ceedings would equally depend upon his being satisfied that they were concern- 
ed in such dispute. 1 it is therefore the duty of the Magistrate to ascertain as 
far as he can, on the materials before him, who are the parties concerned in such 
dispute before be initiates the proceedings." lie should men tion their n ames 


CJ) (1893) 20 Cal. 520 (525. 526). Queen-Em- 

pres* v. Onvind Chandra Pcs* and 

others. 

(1903) 7 Cal. W. N. 599 (600. 601), Sabul 
Mondul v. Lakshmi Mondul. 

(1905) 2 Cri. L. Jour. 637 (644, 645): 

33 Cal. 352, Khosh Mohamed Sirknr 
v. Nazir Mahomed. 

(1905) 9 Col . W. N. cclxiii. Radakishorc 
Chose v. Puma Chandra Pundit. 

(3) (1872) 18 Snth. W. R. Cri. 11 (14), In 

the matter of J. P. Sutherland. 

(1932) 1932 Sind 145 (147. 148): 26 S. 

L. R. 353. Xatho Khun v. Em- 
peror. 

(1925) 1925 Nag. 448 (449). Ramaehandra 
v. Gan pat . 

(1899) 12 C. P. L. R- Cr. 2 (3). Tula ram 

Son v. lih earn m. 

(1893) 20 Cal. 520 (525. 526). Quern- 

Empress v. Gobind Chandra Pas. 

{ 4 ) (1905) 9 Cal. W. X. cclxiii, Radha Kish ore 

v. Puma. 

(1873) 19 Suth. W. R . 10 (11). Kishoree 
Mohan Roy v. Baboo Darya 

Mohan Pass. 

< 5 ) Bee foot-notes (6), (7) and (8). 

[See (1925) 1925 Nag. 448 (449), Rama- 
chandra v. Gan/iat.] 

(1867) 8 Suth. W. R . 83 (84). Bisseshur 
v. Narain Mali tar. 

(1905) 2 Cri. L. Jour. 102 (103): 27 

All. 294. Aziz addin v. Emperor 

(There was nothing in the records 
to indicate that a dispute likely to 
cause a breach of peace existed) . 

(1900) 27 Cal. 981 (982, 983), Mohesh 

v. Narainbaffh (But it is not suffi- 
cient if the Magistrate simply orders 
that a preliminary order should be 
drawn up in accordance with the 
Police report). 


(6) (1905) 2 Cri. L. Jour. 637 (641): 33 

Cal. 352, Khosh Mohamed Strcar v. 
Nazir Mahomed. _ ... 

(1920) 59 Ind. Cas. 401 (402): 1920 AH. 
227. Muxsannnat Liar Plan 
.Y a Hi a Lai. ~ , 

(1905) 2 Cri. L. Jour. 670 (673): 33 Cm. 

33. Kuiada Kinar Roy v. Panesh Mir. 
(1906) 3 Cri. L. Jour. 48 (49) (All./, 
Uarprasad v. Pandurang. 

(1905) 2 Cri. L. Jour. 679 (681): 32 

Cal. 1093. Tara Pa da Bis teas 
Nural Eugu. 1Q1I7 

(1917) 18 Cri. L. Tour. 23 (24): 19 * 

Mad. 610. Krishnappa Aautu v, 

Ala melts Animal. . „ . 

(1920) 1920 Pat. 745 (746), Isrt Prasad 
Chatrdhri v. Warasat JTtwaflin. 
(1881) 7 Cal. 46 (49): 4 Shome L. «• 

Kali Kris to Thakur v. Ghulam Alt 

(1886) 13 Cal. 175 (179), Goluek Chander 
Pa! v. Kali Char a n. . \ 

(7) (1906) 3 Cri. L. Jour. 487 ( 48S > ( ^ ad ^ 

Sained Mahomed Ghous Saheb 
Say id Khadir Badsham Saheb. 

(1932) 1932 Sind 145 (146): -6 S. • 

353. Xatho Khan v. ^»»^ r0 \ n x 
(1906) 3 Cri. L. Jour. 48 (49) (- 

nor Prasad v. Pondurnn.^- „ 

(1917) 18 Cri. L. Jour. ^Javoy 

Mad. 1203, In re Me dot una.uv » 

Tint malayappa Xudaliar. 

(8) (1917) » 

Tirnnialayappa Mudaliar . 

(1) (1897) 24 Cal N 55 e 'll). Protab Narain v. 

r) „ 897 , i* m " 

(1M5) Xarayan r. 
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specifically in the preliminary order and require them to attend his Court and 
put forward their claims to possession of the property. 3 

The words “parties concerned in .such dispute” do not mean merely Hie 
persons actually disputing, 4 or persons actually present at or near the land and 
concerned in the threatened breach of the peace. * They refer to persons claim- 
ing to be in possession at the lime of the preliminary order — though not actually 
concerned in the apprehended breach of the peace. 0 It was however held in the 
undermentioned cases that the words include all persons interested or claiming 
a right to the property in dispute and that the Magistrate is therefore hound to 
make them parties to the proceedings. 7 

The owner or proprietor of the property who is in possession through his 
servant or manager is a person concerned in the dispute and is therefore a 
necessary party to t lie proceedings. 6 It is not necessary in such cases to make 
the servants or the manager parties to the proceedings as their possession is 
simply that of their master or proprietor. 9 A Receiver appointed by a Court 
who is in possession on behalf of the Court cannot he said to be a person “con- 
cerned in the dispute” and cannot, be made a party to the proceedings without 
the leave of the Court appointing him. 10 

In a dispute between rival landlords however, the tenants who are actu- 
ally in possession in their own right are necessary parties to the proceedings. 10 * 

In a dispute between two communities, the Magistrate may choose the 
right persons to represent each community and pass an order binding on the 
communities though there is no provision corresponding to 0. 1. R. S of the 

Civil Procedure Code. 11 


(1902) 
(1900) 
(3) (1900) 
(1901) 
(1900) 
t 4) (1894) 
(1900) 
(1903) 
(1925) 
<5) (1910) 

(1925) 
(0) (1903) 
(1894) 
(1925) 
(1925) 
< 7) (1894) 
(1900) 
(1917) 

<8) (1917) 


Chandrabhaga . 

6 Cal. W. X. 101 (103), Mongol 
Haidar v. Naimudhi Fakir. 

24 Bom. 527 (532), In re Pandu - 

iiinti G ov ind Pujan. 

•>7 Cal. 892 (917), Laldhari Singh 

T Sukden N a rain Singh . 

Cal . \V. N. 900 (903), Beni 

sin ah v. Omrao MafUo. 

o. t Bom. 527 (532), In re Pandu- 

7... |, n Go rind Pujari. 

21 Cal. 29 (32, 33), Ram Chandra 
~i)as v. Monohur Roy. 

4 C«! W. X. 753 (754, 755), 
Ganesh Jalia v. Ayubali Chaudhuri. 
.jO (,'al. 155, Krishna Kamini v. 
Abdul Jubbar. 

1925 Ou dll 484 (484), Ram Rushan 
/j,.o v Ram Lakhan Sahu. 

17 Cri. L. Jour. 449 (449): 1917 
Cal. 173, Manmotha Nath v. Ganga 

/<><>5 Outlh 190 (192), Abadi Be- 
n'nm v. Mirza Ahmad Mirza Beg. 

■{o Cal. 155 (194-200), Krishna 

Kamini v. Abdul Jabbar. 

2 i Cal. 404 (417), Bechu Sheikh 
v Deb Kumari Dasx. 

1925 Oudh 484 (484), Ram Bhu- 
tan Das v. Ram Lakhan Sahu. 
1925 Oudli 190 (192), Abadi Be - 
nam v. Mirza Ahmad Mirza Bag. 

: >1 Cal. 29 (32, 33), Ram Chandra 
Das v. Monohur Roy. 

4 Cal. W. N. 758 (754, 755), 

Gave ah Jalia v. Ayubali Chaudhuri. 
,H Cri. Li. Jour. 44 (44): 1917 

Mad. 742. Nagofi Rao v. Subba- 
r ayahs Naidu. 

jfl Cri. L. Jour. 44 (44): 1917 

Mud. 742, Nago)i Rao v. Subba- 


rn yahi N aid u. 

(1894) 21 Cal. 915 (919), Bchuri Lull v. 

Darley (It is not enough to unplead 
the manager of a company in a 
proceeding. The company is itself 
a necessary party) . 

(1902) 6 Cal. W. N. 206 (207), ilanik 
Man dal v. Govinda MandaJ. 

(1903) 7 Cal. W. N . 208 (209), Jhabu 
Singh v. Ruther Ford. 

(1880) 6 C. L. R. 193 (194), Jitbahan 
v. lUmxrup Dhs>bi. 

(1898) 25 Cal. 423 (424), Broiun v. 

10 it hi raj Mandal. 

(1904) 1 Cri. L. Jour. 49 (53): 31 Cal. 

• 18 , Dhondhai Singh v. G . R. Fullet. 
(But where the proprietors were oot- 
side the jurisdiction held the pro- 
ceedings against the manager or 
agent were not vitiated). 

(1894) 21 Cal. 916 (917), Newaz Ali v. 
Ram Rallabh Chakravarti. 

(9) (1912) 16 Pul. \V. N. c (O, Gopat Mundol 

v. Hart. 

(10) (1903) 30 Cal. 593 (598), Dunne. v . 

Kumar Chandra Kishore. 

(1911) 12 Cri. L. Jonr. 185 (185) (Mad.), 
Maddifiotti Chinna v. Narayuna- 
samy Natdu . 

(10-a) (1900) 27 Cal. 892 (917), Laldhari 

rc , V ' Sukde <> Narain Singh. 

[See also (1901) 28 Cal. 446 (451), Anesh 

,. nin l r 0 olt ° h . v Ejaharuddi MoUah. 

(1915) 16 Cri. L. Jour. 590 (590): 1916 
Cal. 727. Haridas Samanta v. Abdul 
Malleb Uallik. 

(1880) 5 Cal. L. R. 287, Haratch Narain 
v, LticJimi Jinx . 1 

(11) (1925) 1925 All. 316 (317), Nanhe Mai 

v . JamU-U r- Rahman . 
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Sec also the following: eases. 154 

As to the effect of non-joinder of necessary parties, see Note 20, infra. 

20. Addition of parties. — The section contains no provision for addi- 
tion of parties after the commencement of the inquiry. Sub-8. (5) merely en- 
ables third parties (persons interested) to intervene for a limited purpose, viz., 
that of shewing that no dispute likely to cause a breach of peace exists: it does 
not enable m w parties to be added. 1 Tl has however, been held that the Magis- 
trate has power to add parties even after the initiation of the proceedings pro- 
vided that such parties were originally concerned in the dispute which is the 
foundation of tin* proceedings, but that such power of adding parties should be 
exercised before. the commencement of the inquiry under sub-8. (4). 2 After 
the commencement of t lie inquiry however, new parties cannot be added but if 
they are added, the inquiry should commence de novo in their presence. 3 

The question of non-joinder or mis- joinder of parties to a proceeding 
under this section is a matter relating to procedure and does not affect the 
jurisdiction of the Magistrate.’ It is at the most an irregularity which may 
be sufficient to vitiate the proceedings only if the parties are prejudiced by 
reason of such irregularity. Sac. 8. 537, infra. 

21. Non joinder of parties — Effect. — Sec Note 20, supra. 

22. Continuation of proceedings by or against leg’al representa- 
tives — Sub-S. (7). — There was no provision in the Code of 1882 for substi- 
tution of legal representatives for deceased parties and it was held that the 
son could not he made a party on the death of his father pending the proceed- 
ings — as he was not a “party concerned in the dispute.” 1 This Code as 
it stood before the amendment provided however that proceedings under this 
section shall not abate by reason only of the death of any of the parties thereto. 
But it was held in the undermentioned case 2 that as there was no specific provi- 
sion for bringing in the legal representatives on the record all that the Court 
had to decide was whether the proceedings had not abated by the death of an} 


(12) (1925) 1925 Cal. 1040 (1045). Ishan 

Chandra Samanta v. Uaridcy 
Krishna Bose. 

(1872) 18 Suth . W. R. 54 (55), In the 
matter of the petition of Gobinda 
Chandra ■ Ghose . 

(1879) 4 Cal. 050 (054), In re Kunund 

Narain Bhoop. 

Note 20. 

( 1 ) (1879) 4 Cal. 050 (654), In re Kunund 

Narain Bhoop. 

(1900) 4 Cal. W. N. 748 (749), Rajkumar 
Singh v. Mahadeo Singh. 

(1901) 5 Cal. W. X. 900 (903), Beni 

Singh v. Umrao Mahto. 

(1899) 3 Cal. W. N. 329 (331), Janoki 

Nath Roy v. Queen-Empress . 

(1900) 4 Cal. W. N. Ixxxiii, Khetter 
Mohan v. Nanki Ram. 

(2) (1903) 30 Cal. 155 (201), Krishna Kamini 

v. Abdul Jabbar. 

(1916) 17 Cri. L. Jour. 449 (449): 1917 
Cal. 173. Manmotha Nath Ohatterjce 
v. Ganga Giri G ossa in . 

(3) (1903) 30 Cal. 155 (201), Krishna Kamini 

v. Abdul Jabbar. 

[See also (1916) 17 Cri. L. Jour. 449 
(449): 1917 Cal. 173, Manmotha 

Nath Chatterjec v. Ganga Giri 
Gossain . ] 


» (4) (1903) 30 Cal. 155 (200), Krishna Ifamwj 

v. Abdul Jubbar (In view of this 
decision, 5 Cal. W. N. 428 ; 28 
Cal. 446; 6 Cal. W. N. 101, are 

no longer good Jaw) . c . 

2 Cri. L. Jour. 202 ( 203 ): 32 Cal. 

287, lthola noth Singh v. W°oa- 
1917 Pat. 204 (265), Jatan Singh 

v. Dukhia Singh. , 

1920 Cal. 417 (418) : « C a « 6 ' 
Moiram Bewah v. Mpjan Sardar . 
1926 Pat. 67 (67, 68 ), Nandan 

Singh v. Sivaram Singh. 

1934 All. 853 (854), , *«« T’. 
Emperor (As the P» rt ' e ®"f”tian). 

6 al Caf 8 ' ”°206 "(So?). 

Ma tidal v. Govind Mandat. 


(1905) 
(1917) 
(1920) 
(A) (1926) 
(1934) 

(1905) 

(1902) 


Note 22. c hfil-h 

(1) (1894) 21 Cal. 404 (411),. Bechu Sheikh 

v. Deb Euman Dasi. r «64). 

[But see (1878) 2 C. L. • jjuchmon 
Ranee Anondmoyee ' • 

Per shad. \ , fi77 \ . 1915 

(2> (W,4) W*- 

linga Thevan. 
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of the parties. The introduction of sub-S. (7) by the amendment of now 
specifically provides for bringing in of the legal representatives of deceased 
parties on the record and the Court has no power to drop the proceedings on the 
death of any of t lie parties.*’ 


It has been held, however, that the j 
tended to applications for revision under S. 
tion, and that therefore that an application 
any of the parties thereto. ' 


lower of substitution cannot be ex- 
435 against orders under this sec- 
tor revision abates on the death of 


23. “His Court”. — The preliminary order should direct that the 
parties should attend the Court of the Magistrate issuing the order. The juris- 
diction to make the filial order is however not personal to the Magistrate making 
the preliminary order. 1 


24. Written Statements. — The object of requiring the parties to file 
written statements of their claims to possession is merely to assist the Magistrate 
in ascertaining the grounds on which they claim possession; they are not in the 
nature of pleadings in a civil action. The inquiry into the question of posses- 
sion is therefore not necessarily limited to the allegation made in the written 
statements 1 and the failure oi:‘ the parties to file their statements will not deprive 
the Magistrate of his jurisdiction to make the inquiry. 2 

As the object of the proceedings is to settle the disputes though temporarily 
on a judicial inquiry into the question of possession, the Magistrate should not 
ordinarily refuse to provide opportunities to the parties to file their statements 
although he has a discretion to refuse to grant an adjournment for the purpose. 3 


25. “Fact of actual possession”. — The words ‘actual possession’ mean 
actual physical possession— not necessarily lawful possession. 1 It includes the 
possession of a mere trespasser. 2 It should however be real and tangible, 3 that is 
there should be effective occupation and control over the property. 4 A stealthy 


(3) (1934) 

(4) (1919) 

(1916) 

(1) (1906) 

(1) (1915) 

(2) (1923) 

(3) (1908) 
(1924) 

(1910) 

(1) (1928) 
(1928) 

Cr. 


1934 Cal. 7*7 (788), MisU Mirdha 

P- *• 

23 Kr is he u Deo Si ugh 


v . 


Uari 


Siit'J h . 


389 (390): 1917 


17 *Cri L. Jour. 3*9 
Mad. 664, Siibbaraju v. Rama- 

chandra Raju. 

Not© 23. 

l Cri L. Jour. 223 (226, 227) 

?riil ) Ram Kin tore Roy v. 
Duarka Nath Sen. 

Note 24. 

16 Cri. L. Jour. 525 (526): 1916 
Mnd 967, N a ray a n v. Kandasamy. 

1923 Pat. 369 (370), Ramjaria v. 
Pint Korri. 

12 Cal. W. N. 896, Sheikh Mansar 
Ali v. Matiullah. 

1924 Pat. 783 (783), Raghunath 

Kuer v. Rafkishore Kuer (The 
Magistrate should not reject a 
written statement on the ground that 
it was not filed in time). 

14 Cal. W. N. ccxvi (ccxxvi) . 

Note 25. 

1928 Cal. 610 (619), Agni Kumar 
Das v. Mantazaddin . 

1928 Cal. 344 (347): 55 Cal. 826, 

P. c.— so 


Ambnr Ali v. Piran Ali. 

(1915) 16 Cri. L. Jour. 525 (526): 191G 
Mad. 967, Narayann Asari v. Kan- 
dasamy Amiri. 

(1905) 2 Cri. I,. Jour. 28 (30) (Bom.), 
In re Srtiif/anbasa ira kom Basappa. 
(1924) 1924 Lali. 678 (679), Bhny wandas 
v . M a ula Dad khan . 

( 1905) 2 Cri. L. Jour. 408 (410) (Cal.), 
llajendra Sum in Roy v. Muhammad 
Arzumand Khan Choirdhury . 

(1913) 14 Cri. Ij. Jour. 633 (633) (All.), 
Kuitji Lai v. ICmperor . 

(1934) 1934 Nag. 217 (219). Emperor v. 
Hakim Khan-. 

(1879) 2 All. 46;> (467), Govindprasad, 
I u re . 

(2) (1928) 1928 Cal. 344 (347): 55 Cal. 826. 

Am bar Ali v. Piran Ali. 

(1928) 1928 Cal. 610 (619), Ayni Kumar 
Da* v. Mantazaddin. 

(1928) 1928 Nag. 284 (285-287): 24 N. 

L. R. 148, Shriram v. Sami mini. 
[But see (1871) 6 Mad. H. C. App. 13 
(13, 14), High Court Proceedings. 

, 9(/t January. 1871, No. 35.1 

(3) (1875) 23 Suth. W. R. 45 (48). Be joy 

Nath Chattrrjee v. Bengal Coal 
Company . 

(4) (1922) 1922 Pat. 371 (372), Ram na rain 

Singh v. Dhourai Gone. 
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act of ploughing and sowing in the absence of the other side is neither real 
nor tangible possession. 5 The possession contemplated by the section should 
also be continuous. 0 An isolated act of trespass or the possession of the property 
for one day in a year or one day in a week is not such possession as is contem- 
plated by t lie section. 7 By continuous possession is meant however such posses- 
sion which a party in possession may have to exercise, has exercised or exercises 
whenever lie likes. 8 The continuous possession should therefore be understood 
to be such possession as the nature of the property is susceptible of. 9 Actual 
possession is not however confined to mere bodily possession. 10 It includes the 
possession of the master through his servant, 11 of the proprietor through his 
agent or manager 11 ' 11 of the landlord through his immediate tenant 12 or of a 
usufructuary mortgagee. 13 Thus in a dispute between rival landlords, the 


Magistrate may make an inquiry as to who holds the property though the ten- 
ants are in actual occupation of the land. 14 But where the dispute is between 
the landlord and his tenant, the Court cannot find possession of the landlord 
through his tenant. 15 Similarly the possession of a servant which is simply 
that of his master and merely permissible cannot be maintained as against his 
master. 10 


26. “Land or water or the boundaries thereof”. — The expression 
‘land or water’ is described in sub-S. (2). The Codes of 1861 and 1872 con- 
tained a similar definition of land or water. In the Code of 1882 however the 
words were replaced by the words “concerning tangible immovable property or 
the boundaries thereof”. Tn cases decided under that Code it was held that 
disputes regarding incorporeal rights such as rights to ferry or rights to fishery 
or rights to collect rents and profits in respect of immovable property, would 
not come within the meaning of “tangible immovable property” and that there- 
fore such disputes should if at all be properly dealt with only under S. 147, 
infra , and not under this section. 1 Such rights have now been included within 
the purview of this section by the introduction of sub-S. (2) in this Code. 
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The following classes of disputes have 
vide of this section : — 


been held to fall within the pur- 


% 


(i) 

(ii) 
(Hi) 

( iv) 

(v) 
( ri ) 
(vii) 

(viii) 

(ix) 

(x) 


Dispute regarding the right to collect the rent in respect of 
immovable property ; 2 

Dispute relating to possession of standing crops 3 and crops har- 
vested but still on the land ; 4 

Dispute as to trees growing on the land ; 5 

Dispute as to the right to the lac grown on the trees and as to 
the right to tap the trees ; 0 

Dispute as to possession of a bund ; 7 

Dispute as to possession of a temple ; 8 

Dispute as to mining and boring rights ; 9 

Dispute as to right to ferry ; 10 

Dispute as to right to fishery ; 11 

Dispute as to channel rights when (lie channel is used for irriga- 
tion purposes . 12 


The following classes of disputes have been held not to conic 
■ purview of this section : — 


within the 


(/> 

i ii) 


Disputes as to crops cut and removed 

Disputes as to the right to share in 
immovable property ; 14 


from the land ; 13 

the rents and profits of 


/on / i oqcn 11 Cal. 413 (416, 417) (F.B.), 
(2) (1885) 11 BhuM na [>eb Roy v. 

Dooroa Churn Bhatlacharji. 

( 1 888) 15 Cal. 527 (530. 531), Saraba- 
(1888) na ndd Basil UoMumdar v. Pran 
Snnkar Ron Choivdhuri. 

(1889) 12 Mad. 88 (89). Ramatamy v. 
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(191/) 217, Punit Mahton v. Sxrajul- 

. 1017 ) J^cri L. Jour. 156 (157): 1918 
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' (1927) 1927 99 (100), SUa Das v. 
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^ C»17) HS-T (184) ’ 
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311, Emperor v. X arsing das Ganqa- 
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(1918) 1918 Pat. 237 (237), Jibhlal Mato 
v. Emperor. 

I Uut sec (1920) 1920 Cal. 708 (710), AH 
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<9) (1922) 1922 Pat. 340 (344), Mahadoe Dutt 
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(1919) 1919 Pat. 210 (212), Andrew Yule 
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X a rain Singh v. Luchmeswar Pro- 
sad Singh. 

(1905) 9 Cal. W. N. ccxv, M oh ini Nath 
v. Surat . 

(11) (1919) 1919 P. 210 (212), Andrew Yule 

d‘ Co. v. A. 77. 'Skone. 

(1907) 6 Cri. L. Jour. 398 (399): 35 

Cal. 117, Bala jit Singh v. Bhaju 
Ghose . 

(12) (1924) 1924 Oudh 341 (341, 342), Chote 

Lai v. Emperor . 

(l->) (1903) .JO (al. 110 (ill), Ramzan Ali v. 
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(1927) 1927 All. 99 (100), Situ Das v. 
Jairi Das. 

(1928) 1928 Rind 193 (195): 22 S. L. 
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(1906) 3 Cri. L. Jour. 52 (53): 28 AH. 

266, Chaurasi v. Ram Shankar. 

[But see (1928) 1028 Sind 68 (69): 22 

S. L. R. 151, Rahimdino v. Em- 
peror. ] 
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Ciii) 

( iv ) 

(v) 

(vi) 


( vii ) 


( r Hi) 


(«) 


Dispute as to the rights to weigh grain in a market; 1 '* 

Dispute as to the right to perform puja in a temple; 1 ' 1 

Dispute regarding collections and offerings in a temple; 17 

Dispute relating to collection of fees from pilgrims at Sradli 
Ceremony at Gaya; 18 

Dispute regarding the right to remove sandalwood paste from 
an idol. 19 


Dispute as to the right of succession to a mutt and its appur- 


tenances : 


• .20 


<.* 


Disputes as to rights to joint possession of immovable property. 


21 


Moveable property as such would not ordinarily come within the purview 
of the section unless it is in the shape of standing crops or other produce of land 
or rents and profits of the land in dispute. 22 But where such moveable property 
is included in the immovable property or is in the premises of such immovable 
property, prima facie it belongs to the person entitled to possession of the immo- 
vable property and the Magistrate has jurisdiction to pass orders under this 
section even in respect of such property. 23 

In cases of disputes likely to cause a breach of the peace but not coming 
strictly within the purview of this section, the Magistrate should take security 
from both the parties to the dispute under S. 107. 24 

See Note 2, supra. 

27. Service and publication of the preliminary order sub-S. (3). — 
Sub-S. (3) provides that a copy of the preliminary order should be served on 
such person or persons as the Magistrate may direct in the manner provided for 
the service of summons. (See Ss. 68 — 74, ante), and that it should also be pub- 
lished by being affixed to some conspicuous place at or near the subject of the 
dispute. The object of publication of the order is to bring the proceedings to 
the notice of all persons interested in the property in dispute besides the persons 


(15) 

(16) 


(17) 


(18) 

(19) 

(20) 
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named in the preliminary order and also to inform them of the grounds on which 
the proceedings are instituted. 1 The order should specify the date 2 and the 
place 3 where the inquiry by the Magistrate is to be held, in order to enable the 
parties to put in their written statements and to adduce evidence in support of 
their respective claims. 

The Magistrate takes action under this chapter on behalf of the Crown 
with the sole object of preventing a breach of the peace, and therefore all pro- 
cesses for service or publication of the order should ho issued at Government 
expense, and the parties named in the preliminary order should ho ranged on 
one side, as first party, second party and so on. 4 * 


The Magistrate should satisfy himself before proceeding to make the 
inquiry under sub-S. (4), that proper service of the order has been effected 6 
and where a party appears and complains that he was not properly served, it is 
the duty of the Magistrate to afford him an opportunity of adducing his evidence 
if it is found that he was not properly served. 6 


28. Omission to serve or publish the order. — It has been held in some 
eases that the use of the word ‘then* in sub-S. (4) indicates that a compliance 
with the provisions of sub-S. (3) is a condition precedent to the jurisdiction of 
the Magistrate to make the inquiry under sub-S. (4) 1 and that as the provisions 
of sub-S. (3) are mandatory, a failure to carry out the provisions renders the 
proceedings of the Magistrate without jurisdiction 2 and therefore that such a 
defect is not. curable under S. 537, infra. 3 On the other hand a contrary view 
has also been held that the use of the word ‘then* in sub-S. (4) indicates merely 

-« !• . f ,1 ^ 1 . A * 1 . _ A "I • 


I V » V' * J — — ^ w v« N* * 

has been held not an error of jurisdiction, but if anything only an irregularity 

which mav be sufficient to invalidate the proceedings in cases where the parties 

are prejudiced by reason of such irregularity. 3 See Note 15. ante, for a fuller 

discussion as to the effect of non- compliance with the section. 


(1) (1905) 


( 2 ) 

(3) 

(4) 

(5) 


( 6 ) 


(1918) 

(1930) 

(1903) 

(1925) 

(1904) 

((1905 

(1872) 

(1904) 

(1920) 


(1) (1905) 


0 Cri L° .Tour. 01* (624) : 33 Cal. 
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(1904) 1 Cri. L. Jour. 1055 (1056): 7 
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29. Attachment in case of emergency. — The power to order interim 
attachment of the property in dispute is limited to such cases only, where a 
likelihood of a breach of the peace is so imminent as to call for immediate action 
to prevent it; 1 and should therefore be exercised with great caution 2 inasmuch 
as the effect of the order may be to deprive the rightful person in possession, of 
tile possession of the property. The Magistrate has tints no jurisdiction to 
attach a property merely for the purposes of avoiding future litigation. 3 The 
question whether the matter is one of such emergency as to justify an attachment 
is one within the Magistrate’s discretion, and the exercise of such a discretion 
for the maintenance of the peace would not be lightly interfered with. 4 


Apart from the power to attach the property in urgent cases, the Magis- 
trate has no jurisdiction under this section to pass any other temporary order in 
respect of the property pending inquiry into the question of possession. 4 ” Thu« 
he has no power to order that neither party should cultivate the land during the 
pendency of the proceed ings. 4 h 


The attachment is not effected merclv bv an order of restraint on 

• « 

alienation as in civil cases.”' The object of the provision is to keep effective 


control of the subject in dispute so as to prevent the contesting parties from 
creating a breach of the peace in their attempts to obtain physical possession. 0 
( See Form No. XXIII). The Magistrate should take possession of the 
property and manage it during the pendency of the proceedings and for this 
purpose it is quite competent for him, in his administrative capacity, or in the 
exercise of his inherem jurisdiction to appoint some person to manage on his 
behalf and subject 1o his control and supervision. 7 But the person so appointed 


is only an agent of the Magistrate, and has not got all the powers of a receiver 


OutlH Cns. 334. Bidya Dhar v. 
J nodish Pershad. 

(1018) 1018 Pal. 578 (580. 581). Ram 
Salmi v. Deonandam Prasad. 

(1927) 1927 Nap. 284 (234), Sega Patel 
v. Para shram. 

(1913) 21 I ml . Ohs. 564 (564, 565): 38 
Mad. 432, Parasuranwyya v. Rama- 
chaudrudu . 

(1908) 7 CTi . L. Jour. 28: 30 Mad. 548. 
In re Chiuuappnudayan. 

(1925) 1925 Rang. 270 (270): 3 Rnnsr. 

169. Manny Maul: v. Maung Pa 
Tin. 

(1924) 1924 Nag. 171 (172), Bhure Khan 
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(1915) 16 Cri. L. Jour. 224 (224): 1915 
All. 9. Ran, Bihari v. M n nr slier 

(The mere feet that the dispute is 
not mentioned in the notice does not 
deprive the Magistrate of his juris- 
diction) . 

(1908) 3 Cri. L. Jour. 119 (120, 121): 

35 Cal. 774. Sajjad Ahmed Chau- 
dhury v. Parbaticharan Roy (Irregu- 
larities and prejudice to parties so 
great as to amount to want of juris- 
diction ) . 

(1907) 6 Cri. L. Jour. 113 (114): 1907 
P. R. 7, Abdulla Khan v. Gunda 
(In this case the parties were pre- 
judiced as they were not heard — But 
the order was held to be without 
jurisdiction ) . 

(1918) 1918 Nag. 44 (45), Madho Pra- 


sad v. Jayyansi (Do.). 

(1922) 1922 Pat. 77 (78), Basauan Pan- 
dey v. Tilalc Gape (Held where pro- 
visions of sub-S. 3 are not com- 
plied with and prejudice is caused 
thereby, even then the jurisdiction of 
the Magistrate is affected). 
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(4) (1933) 1933 Lah. 409 (410) : 14 Lah. 615, 
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[But see (1918) 1918 Pat. 197 (193, 201), 
Mcwa Lai v. Emperor.] 

(6) (1925) 1925 Nag. 297 (298): 21 Nag- 

Ij. R. 191, Dashrath r. Tarachand. 
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[But see (1905) 2 Cri. L. Jour. 13 (l*> 
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appointed under S. 146.* The various modes in which an attachment can be 
effected are indicated in S. 88, sub-S. (4), ante 0 but it has been held that apart 
from this power of the Magistrate to appoint a person to manage the property 
on his behalf, the Magistrate has no jurisdiction to appoint an interim receiver 
of the property in dispute. 10 

The custody of the Court during an attachment effected under this section 
enures for the benefit of such party as is found by the Magistrate to be in 
possession of the subject of dispute at the institution of the proceedings. 11 As 
to the effect ot' an attachment under S. 146. see Notes to S. 146, infra. 

An order of attachment may, in case of emergency, be made at any time 
provided it is during the pendency of the proceedings. The Magistrate has no 
jurisdiction to pass an order of attachment before drawing up the preliminary 

order. 12 

Where a partv is dispossessed by an order of attachment under this 
section he cannot file a summary suit under S. <) of the Specific Relief Act for 
recovery of possession, as the dispossession is not “otherwise in duo course of 

law" within the meaning of that section « 

30 . Appointment of a receiver . - 

31 ‘‘Crops or other produce subject to speedy and natural decay” — 

Sub S (8) The word “ produce ” is not necessarily confined to what is grown 

from the ground It refers also to finished articles or semi-finished articles made 
from raw material and hence molasses being the produce of the factory can be 
sold under the provisions of sub-S. (8), if subject to natural and speedy decay. 1 

32 Procedure at the inquiry. — The procedure to be adopted in the 
enquiry under this section is prescribed by the section itself. 1 It is analogous 
to thou°'h distinct from, the procedure adopted in the trial of summons cases. 2 

See S. 244, infra. 

The witnesses should be examined in chief, cross-examined and re- 
examined; it is not proper to allow one party to examine all his witnesses in 
chief and’ postpone the cross-examination until all the other witnesses are 


Sec Note 29. supra. 
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Ivintmwi Pillai Sathayappa PH- 

1933 Lah. 409 (411) : 14 Lah. 615, 
(1933) v Brrtarsx Das. 

iV IQ‘ 13 ) 1933 Lah . 409 (411): 

[See also^ ( ^15, p rem Kaur v. Benarsi 

(10) (1929) v 223 ■ 10 Lah - 80 °. 

(10) (1 nituan Chand v. Emperor. 

, 1o10 * u Cri. L. Jour. 536 (536) (Mad.). 
(1910) l i hhd amm a y. Satyam Suami. 

,10031 1933 Mad. W. N. 917 (918), Rama - 
(1933) wo pUlai v. Narayanan Ohettiar. 

rSoc also (1918) 1918 Pat. 197 (198, 201), 
[boe a wa Lal v> Emperor. 

( 1 926 ) 1926 Cal. 782 (786), Abinash Oha- 
(1J ' ran Chowdury v. Tarini Outran 

Ohowdhury. 

1 1 890) 17 Cal. 814 (819): 5 Sar. 528, 
^ Khapendra Narain v. Malangini. 
f 10321 1932 Cal. 29 (31): 58 Cal. 1070. 
( Raijabali Khan v. FaJcu Bibi (Pos- 

session of receiver appointed tinder 
sub-S. 4 enures to the benefit of 


successful party) . 

M912) 13 Cri. L. Jour. 23 (23) (Mad.). 
IsmaV Ghavti Annual v. Fatima 
Rnv’thrr (Do.). 

M2) (1921) 1921 Pat. 353 (353), Ja.nuna Pro- 

Had S inr/ It v* Mohan Karri. 


M3) ( 1 908) 7 Cal. L. .Tour. 547 (548, 551-553), 

L' o ’if no re v. Sfovnranjan Guha. 
(1918) 1918 Cal. 137 (137), Azimuddin 
A timed v. A laud din Bhimya. 

(1878) 1 Cal. L. R. 86 (87), In the matter 
of Ran Soondari Debee. 

Note 31. 

(1) (1930) 1930 Oudh 165 (166): 5 Luck 462, 

Filial Chu ud v. Jai Ram. 


(ID 


( 1 ) 

( 2 ) 


Note 32. 

(1923) 1923 Pat. 53 (54), Moti Singh v. 
DhanuJcdhari Sin r/h. 

(1920) 1920 Pat. 520 (520), Ram P,usad 
Sahn v. Emperor (Though there is 
nothing in S. 145 to suggest which 
party should begin the case it 16 
unusual for the second party to be- 
gin his evidence) . 
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examined in chief. 3 The inquiry should be commenced quickly 4 and should go 
on from day to day until all the evidence is taken and arguments are heard. 
The order should be passed as soon as possible. 5 

The inquiry is necessarily a short and summary one and the words ‘if 
possible r in sub-S. (4) show that it is unnecessary for the Magistrate to formu- 
late a decision on the question of possession if it should present insuperable 
difficulties. 0 lie should either proceed under S. 146, infra or under the provi- 
sions of S. 107 in such cases. 7 

33. Issue of summons to witnesses — Sub-S. (9) . — The procedure to be 
followed is laid down in the section itself and the provisions of 
the Code relating to the procedure to be adopted in summons cases 
are not applicable to proceedings under this section. 1 It was held 
in cases decided before the amendment of 1923 that as S. 244, infra 
is not applicable to a proceeding under this section, the parties were not 
entitled to obtain processes to enforce attendance of their witnesses and that 
the Magistrate could issue summonses only under S. 540, infra if he considered 
their evidence essential.” It was however held in other cases (also decided 
before 1923) that the direction in sub-S. (4) to receive the evidence produced 
implies a duty on the Court to assist the parties in enforcing the attendance of 
their witnesses it it is shown that their evidence cannot be enforced without 
such assistance, 3 and that the Court should not arbitrarily refuse to issue process 
to witnesses cited by the parties. 4 Sub-S. (9) has been newly introduced by the 
Amending Act of 1923, on the linos of S. 244. sub-S. (2), infra to give effect to 

the latter view. 5 

34. Power to adjourn enquiry. — Having regard to the object of the 
proceedings under this section, namely to prevent a breach of the peace, an 
elaborate and protracted inquiry is not contemplated; 1 it is incumbent on tic 
Magistrate to dispose of the case as quickly as possible with diie regaid to e 
rules of procedure prescribed by the section. 2 But as the en qu iry is of a quasi 


(3) (1923) 1923 Pat. .">3 (.14), Midi Singh v. 

Dhanukhdari Singh. 

(4) (1923) 1923 Pat. 53 (54), Mali Singh v. 

Dh a mi kh it a ri S t ngh . 

(1934) 1934 Pat. 471 (472), Gaya Prasad 
Singh v. Ram S amber 8 a ran Singh. 
15) (1924) 1924 Pat. 689 (690), Sastu Saha- 
s’. Matt mmi Thakur. 

(6) (1901) 25 Bom . 179 (184), In re Pand li- 

ning (In riii d Pujari. 

(1926) 1926 Bom. 313 (3 13), MaHappn 

Basappa KurnahuUa, In re. 

(1922) 23 Cri. L. Jour. 166 (167) (Lah.). 
Atm a Rain v. Allah Wasayn. 

(7) (1926) 1926 Bom. 313 (313), Malta ppa Ba- 

sap pa KurnahaUu. In re. 

Note 33. 

(1) (1905) 32 Cal. 1093 (1097), Tarapada 

llisivas v. Nurul Ilaq. 

(1903) 30 Cal. 508 (515), Surjaya Knnta 
Acharjec v. TTem (’hander Chou- 
dhnf. 

[But see (1918) 1918 Pat. 301 (301), Dha- 
bari Mian v. Gorakh Prasad. 

(1885) 11 Cal. 762 (766), Hurendra Narnia 
v. Baruani. 

(1894) 21 Cal. 29 (33), Ramehandra Das 
v. Monohur Ray.] 

(2) (1905) 2 Cri. L. Jour. 679 (684, 685): 

32 Cal. 1093, Tarapada Bisieas v. 
Nural Hague Mia. 


(1911) 38 Cal. 24 (26), Harendra Kumar 
Bose v. Girish Chandra Mitra. 

(1922) 1922 Pat. 226 ( 227 ). Ar/un Mali- 
ton v. Jugannath Stngh. 

(1915) 16 Cri. L. Jour 284 (284 28.0 . 

1915 Mad. 1105, Bulkis Bibi \. 
yagoor Ganni Rowther. _ r . 
,3) (1903) 30' Cal. 508 (515), Surjaya Kanta 

Aeharjee v. Bern Chunder Choi. 

[See (1930)’ 1930 All. 319 (319) : 52 All. 
91, Chakrapan v. Em perot-l 

(4) (1894) 21 Cal. 29 (33), Ram Chandra / • 

v. Monohur Roy. .. ., » 

(1903) 30 Cal. 508 (515, 516), Madh i 

Chandra Tanti v. Xnrain 

(1885) 11 Cal. 762 (766), BurendioJ atom 
Singh Choudhry v. Bhobanx / 

(1872) wTutt. W. R. 64 (65), 

sunkar Mazoomdar v. Annndomye 

(1914) mfeal. 753 (753), n ° W ’ 

ladar v. Amuddx Bowladar. 

(5) "We have added this mb-Seetton on ,he hi ^ 

of S. 244 (2) Report of the JOiM 

Committee (1922). 

Note 34. 

( 1 ) Sec Note 32, ante. . 

(2) (1923) 1923 Pat. 53 (o4), Motx Singh. s. 

Bhanukdhari Singh. 
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* ^ ^ ^ l < i ^ i 1 vale lmjs ii discretion in proper cases to adjourn the 
enquiry to enable the parties to file written statements of their claims or to 
adduce evidence in support of their claims to possession. 3 See S. 344, infra. 

Bui the parties are not entitled to an adjournment under the provisions 
of S. 526, infra, as S. 526 has no application to proceedings under this section. 4 

Sec S. 526, infra. 

35. Perusal of statements. — A written statement is not evidence bv 
itself, and the .Magistrate should take evidence in proof of such a statement. 1 
Even when* ore of the parties is absent and the other party files a statement 
alleging that In* is in possession, the Magistrate cannot make an order in favour 
of the second party merely on the strength of that statement without taking 
evidence in support thereof. J 

36. “Hear the parties”. — Sub-S. (4) easts upon the Magistrate the 
obligation of Inuring the parties, he should not debar a party from exercising 
his right of audience 1 on the ground that there is no documentary evidence in 
the case 2 or that such party has not filed any written statement in support of 

his claim. 3 

37. “Receive all such evidence as may be produced*’. — It is obligatory 
•on the Magistrate to receive all such evidence as may be produced by the parties 
to prove the fact of possession. 1 He has however a discretion to curtail the 
number of witnesses to prevent the ends of justice being defeated or delayed but 


[ Sen 


(3) 


r>..i 1 '.ri < lf>6). Raatesh Chan- 

(1918) lOlSCnL ’ Sheikh . 

< 1 ra Sen v. « :51 (6 32) (Cal.). 

<3904) 1 j-u. • )dra ('hakrabutly v. Ni- 

llhuttarharjee (If the 

Ms.-i-ction in rcfus.nK (■»>..• has ben 
properly exercised it will not be inter- 

x ^ re ;Li Wi 5 h> Jour. 303 0103) (Cal.). 
(19l3) )>Jnnl din Moll nh V. Tntajncssn 

j-iibi (Do.)- 3 - . A(i) (C ol.). 

<1909) J?SmV ftwuf Mia v. If ah inn add in 

m , ,, (The Magistrate cannot ad- 

-TO-. 

h0 7 " eN ( ( ‘al . ) . Gliru Da * 11 (U ru ' ' 

,1925) ! 92 5 26.1 <259). *'"•<*« Ali v. 

Rajindfah. 40 (Cul.). 77 a ri- 

(1913) 14 , „j„l v . So n nasi < 7/ -> ra u 

n"suaf f ( 1* is >»'* obligatory on him 

( 10 - 21 ) 1 V 1 0 8 °Tour. 32 (2). It ixt-nmbhar 
(1921) Auliu <idin (. Magistral? >vrong- 

lv • exercised discretion in refusing on 
adjournment for production of mate- 

26 S. L R 

..so Xathn Khan v. hmperor (But 
where such a document ia not mate- 
<he discretion of the Magistrate 
uns not interfered with). 

ioi l Cul . 557 (557), Lakhan Chan- 
lin, 7to„ v. Yakub Mandat. 

Note 36. 

a ml W. N. 642 (643). Gobind 
(1) ( 1**04 ) (, han j ra (’fuikrabuthj v. Nibaran 

Chandra lihiUtarharji. 

Set *1*. ' n i 


Note 36. 

(1) f 10 1 8 1 1918 Pat. 301 (301), Dhaburi v. 

(•oral; Prasad. 

(1920) 1920 Pat. 383 (383), Ghtuum Sib • 
fain v. Khaniz Khatoon. 

(1933) 1933 Lali. 115 (146), Turab AH 
Khan v. Shromani Curd warn Par- 
bandhnk Committee. 

( 2 ) (1917) 1917 Pat. 261 (266), Jntan Singh 

v. Dulchiu Singh. 

<:t) (1923) 1923 Pat. 369 (370), Ramjhnria v. 

Piar Koeri. 


( J ) ( 1917) 


( 1917) 


( 1929) 


(1911) 

(1870) 


( 1907) 


( 1932) 


( 1904) 


(4) (1914) 


(1934) 
( 1866) 


the cases in roui *. 

' r t’nl. W. X. 71 (72). Kcfalullay 
(2) (1901) -> ^ eru2uddin j fiah. 

T.. -Tour. 27 (28) (Cal.). 


' v Feruzuaam wn. 

ziofiftV « Cri. 1^. Jour. 27 (28) (Cal.), 

(1908) y m Mi rd ha v. Jamalali Khalifa. 

( 1928 ) 1923 p«t.«369 (370), Ramjhria v. 

piar.Kvevi.... 

Or. P- O.— 87 


( 1918) 
(1918) 
(1918) 


Note 37. 

IK Cri. L. Jour. 1024 (1025): 1918 
(. al. 901, Ynr Mohammad Saha v. 

17 ay at Mahommed Saha. 

18 Cri. L. Jour. 36 (37): 1916 

Lah . $78, Tara Chand v. Tichnri 

Lai . 

1929 -Mad . 84 7 (848), Chinnappa- 

reddijnri Sid da Rrddi v. Mala Da- 
sari Adiffiidu. 

lo Cal. \N . N. exliv, Gaisudden v. 
if oh am me d. 

6 Mad. H. C. App. 4 (4), High 
Court Proceedings 28th November. 
1*70. 

6 Cri. L. Jour. 452 (454): 34 

(^al. 810. Kolha Kner v. Muneswar 
J € ran. 

1 Cri. L. Jour. 774 (774): 31 Cal. 
685, Maiunatlui Nath J/if/er v. Ba- 
rodn Prasad Roy Chowdhry. 

1934 Pat. 471 (472), Gaya Prasad 
Singh v. Ram Sarober Sara,n Singh. 
■» Sufh. \V. R. Cri. 79 (79), ilahor 
raja Gobind Nath Rai v. Rajah 
A mind Nauth Rai (Evidence cannot 
be rejected merely because it is oral 
evidence) . 

1918 Cal. 94 (95), Sakhayat AH v. 
Alhadi Hazi (Do.). 

1918 Nag. 136 (136, 137), Jakwaidi 
v. Ramrao. 

1918 Najr. 138 (138, 139); PUaji 
v. Darya.' 
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such a discretion siiouid be exercised not arbitrarily 2 but with due care and 
caution and with a careful regard to the circumstances of the case. 3 Thus the 
fact that there was a local inspection 4 or that there were documentary evidence 
in the case 5 or that the police report contained some admissions by the parties, 
cannot justify a Magistrate in refusing to receive oral evidence produced by the 
parties. But the mere rejection oi a document produced by the parties, or the 
omission to receive certain evidence adduced by the parties is not sufficient to 
vitiate the findings arrived at by the Magistrate unless such evidence is material 

and the parties are prejudiced by such rejection or omission. 7 

38. “Consider the effect of such evidence and take such further 
evidence as he thinks necessary”.— The Magistrate should come to a decision 
only on evidence adduced before him; he cannot decide the question of the 
actual possession of the property in dispute on no evidence at all 1 or merely on 
the written statements of the parties 2 or on his personal impressions 3 
or on the report of a local inspection 4 or on a police report 5 or 
on statements of the parties not made on oath. G In such cases and 
in cases where the evidence before him is not sufficient to enable him to come t< 
a conclusion, he should himself call for further evidence and exercise the power 
of summoning witnesses. (S. 540, infra), to enable him to decide the question 
of possession 7 even though he may act suo mutu. s The Magistrate is bound 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(1915) l(j Cri. L. Jour. 78ft (789): 1916 
Mad. 917, Ydaynda Kone v. 
Nnrayana Kone. 

(1921) 1921 Pat. 308 (310), Biswanath 
Mnhapatra v. Shivanand Surasivathi 
(If the refusal to examine witnesses 
has prejudiced the parties. the pro- 
ceedings are vitiated). 

(1917) 1917 Mad. 594 (596), Marudanayat n 
Pillai v. Moshannamanao Rowthen. 

(1906) 3 Cri. L. Jour. 423 (425) (Cal.), 
Samir Sheikh v. Jahed Sheikh. 

(1924) 1924 Pat. 534 (536, 537), Mr. IT 'a- 
hid-un-vissa v. Piehit Lai Misir. 

(1919) 1919 Cal. 67 (67): 46 Cal. 1056, 
Sahadat Khan v. Taijaddi Sheikh. 

(1920) 1920 Mad. 566 (567), Sree Mana- 
vedava Rujn v. Parapravan Naidv. 

(1921) 1921 Pat. 176 (178), Khuhi Singh. 
v. Pnrbari Mahton. 

(1868) 9 Suth. W. R. 64 (65), Mussamat 
Anundee Koer v. Ranee Soonact 
Koer. „ , v 

(1906) 3 Cri. L. Jour. 193 (194) (Cal.), 
Lai Behari Saha v. Bejog Sankar 
Sikda r. 

(1922) 1922 Lah. 348 (349): 2 Luh. 372. 
Ml. Mai an v. Mckhan „ 

(1904) 1 Cri. L. Jour. 717 (7187*ICnl. ). 
Lovscn Sanlal v. Kali Gharan San- 
tal. 

(1920) 1920 Mad. 566 (567). Sreemona- 

vedava Rajic v. Parapravan Naulu. 

(1909) 10 Cri. L. Jour. 6 (Mad.), Pas»- 
pathy A[udali v. Subramomi/a Guruk- 
kal . 

(1921) 1921 Pat. 433 
Singh v. Sheo 

(1917) 1917 Pat. 145 

v. Qanapathy Kuer. 

(See (1921) 1921 Pat. 308 (310). Bisiva- 
noth Mahapatra v. Shxvanand 
Sarasioathi . 1 


(4) 


(484), Hanumnu 
Ohandra Singh. 
(146), Paitali Singh 


(D 


Note 38 . 

(1924) 1924 Cal. 544 (544), 

Chaprasi v . Osimaddy . 
(1917) 22 Cal. W. N. xxxix. 
Nath v. Nur j an . 


Haternali 

Girindra 


(1922) 1922 Mad. 437 (438), Palani 

Gnuvdan v. Kulandai Y elu . 

(1910) 11 Cri. L. Jour. 90 (90) (Cal.), 
Asfandyar Klian v. Irshad Khan. 

(1901) I Cri. L. Jour. 716 (717) (pal.)* 
Jogendra Nath Rai v. Abu Shaikh 
(Magistrate cannot pass final orders 
merely on the evidence of a person 
not called by either party) . 

(1916) 1916 Lah. 368 (369): 1916 P. R- 
4. Palish. Sher Khan v. Emperor 

(1882) 1882 All. W. N. 18 (18), Govind 
v. Jagcshar (No order as to pos- 
session can lx* passed without taking 
evidence) . 

(2) Sec note 35 supra. 

(1922) 1922 Oudh 256 (256) : 2.» Oudh 

Cas. 148, Mirza Raza Hussain v. 
.IP. Mehadi Hasan Mirza (Import- 
ing his personal knowledge ot evi- 
denco recorded in mutation pro- 
ceedings — Illegal). 

(1871) 16 Suth. W. R. 13 < 13 ' . 14) ',,S 

Government v. Kali Ghundro Shah. 
(1907) 6 Cri. L. Jour. 384 ( 384 * , 335 *' 
31 Mad. 82, Arumuga • 

Ycnkatasubbier (Magistrate cannot 
act on evidence recorded b> a Su 
ordinate Magistrate at a local ms 

1927 0n Cal. 327 (329), Rani Shashi 
Mukhi Chaudhurani v. Sarat Cha 

dra Ghakravarty. ir,,ihanx 

(1920) 1920 Pat. 483 (485), f”% anS 

Narain Singh v. Ramstdh ^ngh. 
(1906) 10 Cal. W. N. cn, Denonath law 
patra v. Taroo. 

(1871) 16 Suth. W. R. 13 (13, 14 ) * 

Government v. Kali Ohandra • 

(1924) 1924 Pat. 509 (511). 

v. Human Rai (But it on the w 

deuce produced he is satisfied ■ 
who is the party in actual poss- es 
sion he need not take further evi 

(1914) Su’d*. 812 (812 ) Juthan Sin S h 
V. Ram Narain Singh . . 

(ft) (1914) 1914 Cal. 812 ( 812 ), S.ng* 

v. Ram Narain Singh. 


(5) (1927) 


(6) 

<7) 
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even in eases where one part}* is absent, to satisfy himself by examining the 
evidence adduced by the other party that the other party is entitled to an order 
in his favour. 1 ' But where one of the parties admits the possession of the other, 
the Magistrate is entitled to act on such admission; it is not necessary that he 
should call for anv fresh evidence . 10 


39. Procedure in recording evidence. — The evidence of witnesses in 
proceedings under this chapter should be recorded in the manner provided bv 
Ss. 356, 357 and 359. infra.' It is not sufficient to record only a memorandum of 
such evidence. (S. 355.) Irregularity, in recording* the evidence will not, 
however, vitiate, the proceedings unless such irregularity lias in fact occasioned 
a failure of justice and lias prejudiced the parties. 2 The Magistrate is bound 
to record the evidence of the witnesses himself and cannot delegate the duty to 
a subordinate Magistrate. 3 An order passed by a Magistrate on the evidence 
recorded by a subordinate .Magistrate is one passed without jurisdiction. 4 


The parties to a proceeding under this section are not in the position 
of ‘accused persons V* Therefore where a Magistrate has recorded the evidence 
of witnesses in part and is succeeded by another Magistrate, the latter should 


record the rest of the evidence and pa,ss final orders under S. 350. infra and the 
parties have no right to insist on a dc novo inquiry under the proviso to S. 350.° 
(iSee S. 350, infra). Similarly the provisions of S. 360, apply to proceedings 
under this section subject to the qualification that there is no accused whose 
presence at the reading of the evidence is necessary. 7 See S. 360, infra. 


40- Local inquiry and Local inspection. — Where the Magistrate finds 
it necessary to understand the topography of the property in dispute or to 
ascertain its features to enable him to appreciate the evidence offered in Court 

he may either : 


(9) (1902) « Cal. W. N .J25 (925). 

(1 9‘>9) <»• 817 <? 4 S > ;. 

(1J “ ' ti’tl/linari V. Dcson Adtgadu . 

(1902) 6 0.1 'V. K; 925 ,925 '’ K """" 

krUhna v.. (352) „,, r „ 

(10) ( 1903) ‘ sirdar V. Gobi, id Saha. 

( (fanyadharam Iyer v. Sankarappa 

Naidn . 

Noto 39 . 

(1) (1373) 20 • auth. 14 (in> h,rUr °- 

or! o’udh 280 ( 280 ). Ghoudhuri 
(1925) Mnha^nad Ayab v. Chaudhuri Sar- 

o /.cftsT lo'crL L. Jour. 192 (192): 
(1 ?1 Cal 381: 1915 Cal. 664. Krista 
Itondal Sadtnwiida Mondul v. Krista 

<2) ( 1921 ) sry. 2 , < 3> ' 3tMr 

y ' K v. Jtishwanath. 

/lO'll) 1931 AIL 3 (6) : All. 172, 

(19J1) * y jfnshiruddi n . 

1928 Oudh 112 (112), Sumaran 

( ^ Singh v. Emperor. 

( 1932) 1932 Sind 145 (146): 26 S. L. R. 
(1932) Nat ho Khan v. Emperor. 

1932 Mad. 368 (369), Oadagamma 
(3) (1932) ™f* katapai M v . Balia rsiruhurni 

Sanyasirafu. 


- r 


[ 


•;/ V ,ncI • /I nimu(/n Goundan v. 

I rnUafaKubha Iyer. 

(4) ( 1932) 1932 Mad 308 (369), Gadagamma 

Vc nkutapalhi v. RafiarMwAMrni 
Sanyastraju . 

(1868-69) 4 Mad. H. (J. App. 20 (20), 
High Court Proceedings, 16 th No- 
... vemh er. 1875, No. 2820. 

(») ( 192u) 1 9 25 Oudh 286 (286), Choudhwri 

Mo/u! mould Ay ub v. Chaudhury 
Surf ruz Ahmed. 

(6) (1924) 1924 rat 786 (786), Sondi Singh 

v. Govind Singh* 

(1910) 11 Cri L. Jour. 440 (410): 37 

/,/um Kheikh v. /i/ w . 

he licit . 

(1923) 1923 Cal 483 (484). Sped Sadek 

Mono* «,/"• v V a >■ tundra Afl/h 

(1909) 9 ( n. L. Jour 278 (280) (Cal.). 

J/| M oh a toed Khan y. Tarak Oka a - 
/ianerj i. 

[See (1875) 23 Suth. W. R . 6 2 <6'M 

2“ r “ Cr * Mr »‘ •*«« v. Kali Nath Das 
Biswas. I 

<7) (1925) 1925 Cl. 822 (831): 52 Cal. 721 

A are nd ra Chandra Jiudra Pul v ’ 
Subfir( di Bhuiya. 

(1922) 1922 Pat. 371 (372), Ram 2Vara<* 
a s, Oh v. Dhonrai dope. 

[But see (1925) 1925 Cal. 678 (678. 679): 

v 2 P^'ti ? 37 ’ Kumar ' Dutt 
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(?) direct a local inquiry 

or 


-Sec S. 148, infra. 


( H ) make a local inspection of the property — See S. 539-B» infra. . 

He has no power however to direct a Subordinate Magistrate to inquire 

into the question of possession and to make a report thereon.- ^ 

As to local inquiry by a Subordinate Magistrate .see S. 148. infra. 

The power of holding a local inspection should be used very sparingly 
and in exceptional cases and that only for the purpose of understanding and 
appreciating the evidence adduced in the case. 3 The reason is that the party 
aoninst whom the result of the local inspection is used is put to a considerable 
disadvantage in having to remove any wrong impression which the Magistrate 

mav have formed at sueh inspection. . , 

The Magistrate should hold the local inspection only after due notice to 

,he parties' and should make a record of any relevant facts observed at such 
inspection r ' But a failure to make such a memorandum is not by itself suffi- 
cient to vitiate the proceedings, unless the parties have been prejudiced by 

°41 SS "possession at the date of the preliminary order.— The Magistrate 
has to decide on inquirv and give a finding as to whether any and which of the 
parlies was in possession of the property in dispute at the date of he preUm- 

has been forcibly and' wrongfully dispossessed within two months of the date i of 
the order in which case the Magistrate has to treat such person as haying beer 
in possession at the date of the preliminary order, under the proviso to sub-sec- 
tion.^ ' Sec Notes 43. 47. infra). Except as provided by the 

ed the Magistrate is not concerned with previous possession- or the fi uestl0n aS ’ 
how the possession was obtained, though he may take these into common 
in deciding the question of poss ession at the date of the prelimin ary order. 

** . _ . A D 


Note 40. 

n) (1922) 1922 Pat. 249 (251). Ram Rat an 
} ' Knar v. Tarak Nath. Bhattarbarp. 

( 1923 ) 1929 Pat. 31 (32). Lachmi karatu 
A i/o rtrala v. dlukhram Man-fin. 
(1923) 1923 Put. 366 (368). Abdul Ilanud 
v. Jin situ linza. 

o) (1908) 8 Cri . L. .lour. l"»iy ( l.>t') (Mad.). 

lit re If am a swam y Nayakar. 

(18791 3 Cal . h. R- l'.U (135 136). In 

the matter of liailcumt Kumar. 
(1932) 1932 Mad. 368 (369), Gadagamma 
Yeukalatuithi v. Baliarsintburni San- 

(1912) 13 Cri. L. .Tour. 777 (778) (All.), 
Pitambar Lai v. Sarada Prasad. 

. 3 ) (1923) 1923 Pat. 366 ( 368 ). Abdul Ilamid 
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( 4 ) (1920) 1920 Pat. 749 (749). Ram Rabat 

S inph v. Dnarka Sin fib.. 

(5) (1922) 1922 Pat. 294 (294). Ramuundar 

v. Krsho Prasad Singh. 

,6) (1925) 1925 Cal. 1246 (1247): 53 Cal. 

46, Forbes v. Malm mi. tad An Hai- 
dar Khan. 
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(1926) 1926 Xa ff . 371 (371, 372), Kayo 

v. Ahna ram. 

(1906) 10 Cal. W. N. xlvii, Dhoran, v. 
M numohan . 
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arrivin'** at a decision, lu* should have due regard to the nature of the property 
and the mode in which acts of possession may be exercised over the property. 4 
A single act of trespass or a stealthy act of ploughing will not constitute dis- 
possession of the paily who is otherwise in possession thereof. 5 

Where the Magistrate passed an order first under S. 144 restraining both 
parties from exercising acts of possession over t lie* properly and subsequently 
instituted proceedings under this section in respect thereof, it was held that the 
Magistrate was right in finding possession on the date of the preliminary order 
with the party who was in possession at the date of the order under S. 144, as 
in spite of the order under S. 144, the possession of such party should ho deem- 
ed to have continued in law though he was restrained for the purpose of pre- 
vention of a breach of the peace from exercising acts of possession for a parti- 
cular period. 6 

The Magistrate has no power to decide who should be in possession of the 
property in future without reference to possession at the date of the prelimi- 
nary order. 7 Thus where the parties referred the question of possession to 
certain arbitrators and the arbitrators without deciding the question of posses- 
sion on the date of Ike order passed an award stating who should be in posses- 
sion in future it was held that the Magistrate should not act upon the award of 
the arbitrators regarding future possession and that the proper course for him 
to adopt would be to drop the proceedings on the settlement of the dispute under 

sub-S. 5. 8 

The Magistrate is not concerned with possession on the date of the 
inquiry » as no change of possession pending the proceedings is contemplated 

by the section. 10 

Where the Magistrate on inquiry decided the question of possession on 
the date of the preliminary order but omitted to mention the words “on the 
, p , * nreliminarv order'' in his final order, it was held that the omission 

was° only an irregularity curable under S. 537, infra 

Where the subject of dispute is a very considerable area of land, and the 


is not the simple question of wno is m possession 
possession of the constituent portions of the land piece by piece by the hands 

of his ryots. 12 


IK Col 281 (288). Jaunt Kixhore 
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1929 Nag. 285 (286). Ganuadhar 
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20 Suth. W. R. 51 (52), Pritltiram 
(1 ’ Chovdhrv v. F . T. Woodroffe. 

[But see (1879) 2 Weir 98 (99). Chokka - 


lingo tn v. Ammalalchi. 
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(1886) 12 Cal. 521 (521), Chunder Kumar 
Poddar v. Chandra Khanta Ghnse.] 

(10) (1886) 12 Cal. 539 (541, 542), Krishna 
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(1885) 11 Cal. 365 (372, 373), Ambler v. 
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42. Reference to arbitration. — As has been seen already .the section 
directs that the Magistrate should himself receive all the evidence produced by 
the parties, and come to a conclusion on the evidence. Hence it is not proper 
to delegate the inquiry into possession, even with the consent of parties to 
arbitrators, 1 or to a Subordinate Magistrate. 2 Where however, the matter has 
been compromised, then there i.s no longer any “dispute likely to cause a breach 
of the peace* ' and the proper course for the Magistrate to adopt in such cases 
is to cancel the preliminary order and stay all further proceedings thereon 
under sub-S. (5). 3 Even where the Magistrate passes an order in terms of the 
compromise, it should in reality be treated as an order under sub-S. 5 4 and not 
as a final order under sub-S. 6. If it purports to be a final order, such an order 
is without jurisdiction, and the Magistrate is competent to institute fresh 
proceedings in respect of the subject of dispute. 5 But where the parties refer 
the question as to who was in possession on the date of the preliminary order to 
arbitration, Ihe Magistrate may accept the findings of the arbitrators as evidence 
of possession and pass an order under sub-S. (6) on the basis of such evidence. 6 

43. Question of title. — The words “without reference to the merits 
of the claims of any such parties to a right to possess" in sub-S. (4) show that 
the Magistrate should confine himself only to the question of actual possession, 
and has no power to inquire into and decide on the lights of the parties to 
possession of the property. 1 But where he finds on such inquiry that the 


Note 42. 

(1) (1921) 1921 Cal. <>37 (638), Jaw mm Dos 

Kijritenla v. Hanuman Baksh Mar- 
va r» . 
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evidence us to possession adduced by the parties is equally balanced, and that 
he is unable to conclude from such evidence, which of the parties was in posses- 
sion, he is entitled to inquire into the rights of the parties and to corroborate 
the evidence as to possession, by the presumption that possession follows title. 2 
But such a presumption cannot be applied to cases where the evidence as to 
possession on both sides is equally unworthy of credit. 3 In such a ease the 
proper course for the Magistrate to adopt would be to pass an order under 
S. 146, infra. 4 

44. Effect of prior proceedings on the inquiry into possession. — It has 

been seen already in Note 11, ante that the mere fact that a decree had been 
passed by a Civil Court awarding possession of the property in dispute or that 
possession of the property was delivered by that Court to one of the parties will 
not affect the jurisdiction of the Court to institute proceedings under this 
section. The question, however, arises as to what is the effect of such decree or 
delivery of possession on the inquiry into the question of possession by the 
Magistrate. It was held in the undermentioned cases 1 that it was the duty of 
the^Ma gist rate in such cases to find possession in accordance with the Civil 




< 2 ) 


• - 


7 Suth w. R. 3 (4. 5), Koomar 
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Court s decree or order and to maintain such possession, and that to take pro- 
ceedings which had the effect of modifying or cancelling such decree or order 
was to assume a jurisdiction which the law did not contemplate. It is submitted 
that this view is not correct. The Magistrate who initiates the proceedings 
under this section has to determine the question of actual possession with 
reference io a particular point of time namely, the date of the preliminary 
order and in investigation of this question any previous order of a Civil or 
Criminal Court relating to possession of the property may throw considerable 
light upon the matter.- Thus the fact of delivery of possession or the entry in 
t lie Record of Rights may raise a presumption in favour of the continuance of 
that possession unless the other party can show thal subsequently they have 
succeeded in effectively displacing the person put in possession . 3 But there is 
no inflexible rule of law that a Magistrate is concluded by every previous order 
of a Civil or Criminal Court relating to the property and the weight to be 
attached to any such previous order must depend upon the facts and circum- 
stances of the particular ea.se . 4 The value of such order or decree as a piece of 
evidence must necessarily vary inversely with the time that has elapsed since 
the date of such order or decree and a delivery of symbolical possession is of 
liltle value as against third persons in possession under independent titles . 5 
The Magistrate is however bound to refer to the Civil Court’s decree or order 
relating to possession and to give his reasons in case he comes to a conclusion 
at variance with it c and he cannot discard other evidence relating to actual 
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possession simply on the ground that there has been a previous delivery of 
possession in respect of the property. 7 

As to the effect of a previous order under this section or proceedings 
under this section sec Note 56, infra. 

45. Joint possession. — See also Note 13, ante. 

It was held in the undermentioned eases 1 that where the parties had 
joint rights to possession of the property in dispute the Magistrate had no juris- 
diction to institute proceedings in such cases as the dispute was between co- 
owners regarding the mode of possession and was not therefore one contemplated 
by this section. It is submitted that this view is not correct. On being satis- 
fied that a dispute exists concerning land or water or the boundaries thereof 
( Sec Note 11, ante) the Magistrate acquires jurisdiction to inquire into the fact 
of actual possession. He cannot consider the question whether the parties have 
a title to possession jointly or have a title to separate possession. l a ( See Note '413. 
supra). In the inquiry into actual possession, however, three cases may arise 
for the Magistrate's consideration:— 

Case ( i ). — The Magistrate may decide that one of the parties was in 

possession in fact on the date of the preliminary order; 
even though the parties may be entitled only to joint 
possession. In such a case the Magistrate should uphold 
the possession of the person in actual possession irres- 
pective of the rights of the parties. 2 Where the manag- 
ing member of a joint Hindu family is in possession of 
the property his possession being exclusive can be main- 
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tained against the other members of the coparcenary. 3 
Even in cases where one member is in fact in actual posses- 
sion, an order should be passed upholding his possession 
even as against the other members who may be entitled 
to joint possession. 4 

Case (ii ). — The Magistrate may find that one party was in actual 

possession of a specific portion of the property or of some 
particular items and that the other party was in posses- 
sion of the rest and that the possession of one party is 
not likely to interfere with the possession of the other. 
In such a case each separate portion or plot should for 
the purposes of this section be considered as a separate 
subject-matter of dispute and orders should be passed 
under sub-S. (6) maintaining the possession of the 
parties in respect of their respective portions. 5 

Case (Hi ). — The Magistrate may find that on the date of the preli- 
minary order, both the parties were in joint possession of 
I lie property. In such a case he cannot pass an order 
under sub-S. (6) upholding the possession of one of the 
parties to the exclusion of the other, nor can he uphold 
such joint possession. 0 The reason is that the words such 
possession in sub-8. (6) refer to “ actual” possession 
in sub-S. (1) and therefore an order under sub-S. (6) 
can lie passed only in cases where one of the parties is 
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<«> 
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found to be in actual or exclusive possession of the 
property. 7 

As to whether an order can in such cases be made under S. 146. see S. 146, 

infra . 

46. Forcible and wrongful dispossession ‘within two months next 
before date of order’. — There was no provision under the Codes of 1861, and 
1872 corresponding to the first proviso to sub-S. (4). It was hold in cases 
decided under those Codes that the Magistrate should find who was in peaceable 
possession of the property and should not therefore uphold the possession of a- 
trespasser who by virtue of sheer force obtained possession — or in other words that 
the Magistrate should find who was in actual possession at the time the dispute 
originated } It was also held in other cases that it was the duty of the Magis- 
trate to uphold the possession of the person who was in exclusive possession 
at the date of the order even though such possession was obtained on forcibly 
dispossessing the other party. 1 ' 11 These cases are no longer of any practical 
importance in view of the first proviso to sub-S. (4). 

The Magistrate should first decide who was in actual possession of the 
property in dispute on the date of the preliminary order. If however such a 
party, in de facto possession of the property, is found to have obtained possession 
by forcibly and wrongfully dispossessing the other party within two months 
next before the date of the preliminary order, the Magistrate should treat the 
party so dispossessed as if he had been in possession at such date and restore to 
possession such party under sub-S. (6). 2 The proviso is based on the principle 
that a forcible and wrongful dispossession cannot be recognised under criminal 
law 3 and merely recites the circumstances under which a presumption of posses- 
sion mav be made in favour of the dispossessed party. 4 - 

The Magistrate should find the actual date of dispossession in respect of 
every item of the property in dispute before proceeding to apply the proviso. 5 
Where a person dispossessed of the property, moves the Criminal Court to take 
action under this section within two months of such dispossession, but the Court 
does not pass the preliminary order until after the expiry of two months of such 
dispossession, has the Court power to restore to possession such party under 
this section? The High Court of Madras 6 has held that the object of S. 145 
■'being to provide against forcible and wrongful dispossession, a liberal inter- 
pretation consistent with such object ought to be adopted, and therefore that 
“the Magistrate has power, under the section to restore the possession of such 
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party. The High Courts of Lahore" and Allahabad 8 the Judicial Commissioner’s 
Court of Nagpur 9 and Oudli 10 have however held that such considerations, 
cannot alter the plain interpretations of the words of the statute and that there- 
fore the Magistrate has no power to interfere in such cases. Where however 
no preliminary order at all was passed, the Magistrate has no power to apply 
the first proviso to sub-S. (4). 11 

In calculating the period of two months, the period during which one 
party was restrained hv an injunction from entering into t lie property by an 
order under S. 141 cannot be excluded. 1 - As to the power of the Magistrate 
to restore possession, see Note 54, infra. 

47. “Forcible and wrongful’*, meaning of. — The dispossession should 
be both forcible and wrongful. 1 A distinction is drawn in this section between 
forcible entries which are rightful and forcible entries which are wrongful , and 
it depends upon whether the person entering was entitled to use force and not 
merely on the question whether he had a legal right to possession. Thus where 
a person armed with a warrant of delivery of possession makes a forcible entry 
into the property, it is not a case of wrongful dispossession; but if the person 
had onlv a ri<;hr to nossession and taking the law into his own hands makes a 
forcible entry, it is a case of wrongful and forcible dispossession. 2 The word 
“ wrongfully thus means no more than “otherwise than in due course of 
law. ’ (Sec Specific Relief Act. S. !). ) 

In order that a dispossession should be “forcible”, it is enough if it is 
effected by a show of criminal force sufficient to intimidate those in possession 
and to deter them from resistance: it is not necessarv that actual force or 

t 

violence should be used. 4 But, where a person enters upon the land of another 
in his absence removes his things and enters into possession, it has been held 
that such a dispossession is not “forcible” within the meaning of this section. 5 

48. Cancellation of the preliminary order — Sub-S. (5). — It has 

already been seen in Note 15. ante, that the existence of a dispute likely to cause 
a breach of the peace is a condition precedent necessary to give the Magistrate 
jurisdiction to institute proceedings under this section. If in the course of 
such proceedings the Magistrate finds at any stage that there is, or has been no 
dispute, his jurisdiction ceases and he should cancel the preliminary order and 
stay all further proceedings thereon. 1 A party to the proceeding is not in the 
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(11) (1933) 1933 Lah. 143 (144), Ghulam Hus- 
sain v. Snjaval Shah. 

18 Cri. L. Jour. 301 (3011: 1917 
Cal. 100, Srinath Roy v. Probhat 
Chandra. 


(12) (1917) 


Note 47. 

(1) (1925) 1925 Pat. 33 (34): 3 Pat. 809, 17. 

Y. Low and Co., Ltd. v. Manindra 
Chandra. 
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v. Chandulal Ambalal. . , 

(1921) 1921 Cal. 553 (554), Sxlanath Shalta 

Bhowmie v. Harvey. . „ , • 
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position of a plaintiff in a civil suit and has no right to require a decision on 
the points in dispute.- Sub-8. (5) provides for a special case in which the 
parties to the proceedings and even third parties (“persons interested”) are 
given the right to show that no such dispute exists or has existed. * But the 
sub-section does not take away the power of the Magistrate to drop the proceed- 
ings suo motu on satisfying himself on proper materials from any source what- 
ever that the state of things does not exist which alone would give him jurisdic- 
tion to proceed with the inquiry. 4 Thus where one of the parties tiles a suit in 
respect of the property and the Civil Court appoints a receiver thereof, there 
can be thereafter no dispute likely to cause a breach of the peace, and the Magis- 
trate is justified in dropping the proceedings under this section.'* But the mere 
institution of a civil suit 0 or the fact that a decision as to possession was inci- 
dentally arrived at in a criminal case, 7 or the fact that one of the parties gives 
an undertaking not to enter the land 7- " does not per sc put an end to the dis- 
pute likely to cause a breach of the peace. 

The question whether upon the materials before him the proceedings 
should be dropped is one entirely within the Magistrate’s discretion. 8 It is 
not obligatory on him in case he proceeds suo motu to record any evidence or 
to afford opportunities to the parties to adduce evidence to the contrary 9 and 
it is not oren to any party to question the propriety of the order dropping the 
proceedings in revision. 10 Where however the Magistrate passes such an order 
without am) materials whatever, the order being without jurisdiction can be 

set aside in revision. 11 

On the making of an order dropping the proceedings, the Magistrate is 
functus officio and has no jurisdiction thereafter to pass any order relating to 
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the claims of tii<* parties 1 - or to the disposal of the property 1 - 8 or the crops 
thereon 13 and tie* parties should he left to settle their rights in a 
competent Court or in any manner they choose. 14 Any attachment effected 
in the course of the proceedings automatically ceases, and the position of the 
parties is precisely the same as if no proceedings had been instituted at all 
under this section. 1 ’' Where the profits, rents or realisations from the attached 
property are in Court deposit, the proper course to adopt, on the cancellation 
of the preliminary order, would be to keep the amount in Court deposit, until 
the party entitled to it has established his rights in a proper proceeding ; 10 the 
Magistrate has no power to pass an order under S. 517, infra. 17 

Where the proceedings are dropped under sitb-S. (5), the Magistrate has 
no jurisdiction to revive tin* proceedings on any ground whatever. 1 " However, 
he can start fresh proceedings if there are fresh materials sufficient to give him 
jurisdiction to do so. 10 

49. Finality of the preliminary order. — The preliminary order passed 
under sub-8. (1> is final, t’nless it is cancelled as stated in Note 48 above, 
and the Magistrate has no jurisdiction to strike off proceedings on any other 
ground. 1 It is not, therefore, necessary for the Magistrate at the time of the 
final order, to come to a finding that there is or was no likelihood of a breach 
of the peace. - 

50. “Any person interested.” — The “person interested” who is en- 
abled under sub-8. (5 ) to show that no dispute exists or has existed comes in 
for the limited purpose— that of bringing the proceedings to an end and does* 
not thereby become a “party” to the proceedings. 1 The Magistrate cannot 
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therefore pass the final order under sub-S. (fi) in his favour. 2 

A tenant of part of the property in dispute is a person interested with- 
in the meaning of sub-S. (5). 3 

51. Order under this section.— A final order under sub-S. (6) should 
satisfy the following requirements: — 

(a) It should decide that one of the parties was in possession or should 

be deemed to be in possession under the proviso to sub-S. (4), 

ante. 

( b ) It should declare that such party is entitled to possession until 

evicted in due course of law. See Note 52, infra. 

(c) It should forbid disturbance of possession until such eviction. 

(d) In case the Magistrate proceeds under the first proviso to sub- 

S. (4). it should restore possession to the party dispossessed. 

See Note 54, infra. 

It is not necessary for the Magistrate to record a finding as to the likeli- 
hood of a breach of the peace. 1 He should however give a definite finding as to 
which of the parties was m possession ot the subject of the dispute 
on the date of the preliminary order.- Such a finding should he based 
on proper inquiry and on a consideration of the effect of the evidence 
both oral and documentary adduced before him/ and should also be supported 
by a statement of the reasons which have influenced the Magistrate in coming 
to such a conclusion. 4 The Magistrate has no general powers to pass any final 
order except as provided by sub-S. (6). 5 Thus he cannot- direct that a bond 
which is subject of the dispute should he removed,' 1 or that superstructures 
standing on the land in dispute should be demolished. 7 

The final order should accurately specify the property in dispute with 
boundaries descriptions, etc., in respect of which it is passed . 8 The Magis- 

/o\ fiQIR) 19 Cri. L. Jour. 653 (654, 655) : 

(«) (1918) l gig ‘ Cal 117 Radhamohan Rai 

v. Naimuddi Molla. / 371) . 37 

/o\ 11 rvi L. Jour, o 71 KOIX). 01 

(3) (1910) 285, In re Baran Uandal. 

(1) (1928) 1923 I SNS (253). Oanpa *«. 

(1932) IwfuL /» (684), Ghiranji Lai v. 

(1925) ?92 , 5^udh < 605' (606), Ml. M^(,n- 

<2> (1B28) RoJln v/’fl-to «»<- 

<»08) <Ca, ' > ' 

melu Ammal (Where a Magistrate 
1 a finding as regards possession — 

It refers only^o the dete of preliminary 

11 t„r__And Uie mere omission of the 

werdTon the date of preliminary 
or does not vitiate the order). 

(1923) SS? ss. < l81 >- ri ™«» ' 


f92i aI P«t. AT 483 (484), Banuman 
(1913, fTSiTtf J-r. 138 (189) (Inth.). 

m ss ta T- 

(1928) 1928 Mad. 180 (181), V. .rap fa 


Chettiar v. Kathayee Animal. 

(1884) 7 Mad. 460 (465, 466), Subha A 'a 
yah v. Trincal (An order without 
proper inquiry is bad). 

(1920) 1920 Pat. 245 (246), KaUaah Behari 
Lai v. Jai N a rain Rai . 

(1928) 1928 Nag. 255 (256), Emperor v. 
Reghunath. 

(1923) 3923 Pat. 588 (588), Lakpal Oopc 
v. Emperor . 

(1927) 3927 Pat. 301 (302), In the matter 
of Adbud Alisser. 

(4) (1924) 1924 Col. 848 (849), Motuherali v. 

Eshaque. 

(1925) 1925 Cal. 1040 (1045), Ishan Chan- 

dra S a innan t a v. Uarxdoy Krishna 
Rose. 

(1922) 1922 Cal. 382 (382): 49 Cal. 187, 
Bhuban Chandra Hazara v. Nibaran 
Chandra Santra. 

<o) (1868) 9 Suth W. R. 20 (21), Queen v. 

Hemendronath Tagore. 

(1915) 16 Cri. L. Jour. 434 (435): 1915 

V» 0, /V , 9 . 8, In re D Uwappa Baagunda 
t alii (An order merely stating “not 
to obstruct” is not a final order un- 
^ der sub-S . 6). 

(6) (1905) 2 Cri. L. Jour. 552 (554): 32 

Cal 602. Prayag Mahton v. Gobind 
M anion . 

(7) (1913) 14 Cri. L. Jour. 138 (139) (Lah.), 

Boghe v. Emperor. 

(8) (1920) 1920 Cal. 904 (905), Abdul Hamid 

v. Yaein Munehi. 
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Irate lias no .jurisdiction to pass a final order in respect of lands not covered 
by the preliminary order* nor in respect of any moveable property. 1 " If how- 
ever tiie order is passed in respect of both moveable and immovable property, 
that part of the order relating to immovable property is valid. 11 As to the 
effect of an order under this section, see Note 56. infra. 

The Magistrate should pass his final order as far as possible in accord- 
ance with Form No. 22 in Sell. V “with such variations as the circumstances of 
the case require '* (X. 555) but the use of the form however is not obliga- 

tory 12 

52. “Declare that such person is entitled to possession”. — The Magis- 
trate should declare that the person found to be in possession on the date of the 
preliminary (niter is entitled to the possession of the property until evicted in 
due course of law. 1 He has no jurisdiction to order that one party should be in 
possession throughout the year but that during certain seasons they should be 
in joint possession with the other party 1 * 11 or that one party should be in pos- 
session until he reaped the harvest and then surrender possession to the other 
party. 2 Similarly having found possession with one party he cannot declare 
possession of a portion only of the property leaving out the other portions for 
pathways. 3 Nor can he permit the other party to cultivate the land pending 
establishment of his possessory rights* nor can he order division of the crops 
on the land. 5 But he can find possession of the property restricted in its enjoy- 
ment by a right of way over it in favour of the other party and declare such 
restricted possession. 0 Similarly a declaration of a right to possess a temple 
subject to performance of pu.ja in it by the other party is permissible.* 

53. Evicted in due course of law. — A final order under sub-S. (6) is 
intended to be effective only up to the time a competent Court takes seisin of the 
matter and passes an order of delivery of possession to the unsuccessful party to 
the proceedings, or passes such orders as may be necessary for the protection of 

the property. 1 Thus an order of a Civil Court appointing a receiver in respect of 

the property 2 or awarding restitution of the property under S. 144 of the Civil 


(9) (1907) 

(1924) 

( 1923) 

(1914) 
Hi) (1907) 

11) (1917) 

12) (1918) 

1) (1921) 
(1864) 

(1918) 

(1902) 


11 Cal. W. N. xliii, Chaman Singh 
v. 6. P. Cook. 

1924 Pat. 589 (591): 3 Pat. 288, 
T'ttim Singh v. Jodhan Ruja. 

1923 Pat. 528 (529), Sukhari 

Naina v. Rninkhehran. 

18 Cal. W. N. xei (xcii). 

6 Cri. L. Jour. 291 (292): 4 L. B. 
R. 75, San Du v. Emperor. 

1917 Pat. 183 (185), Sundar Mall v. 
Jhari Lai. 

1918 Cal. 901 (903), Tar Mohammad 
Saha v. JIagat Mohammad Saha. 

Note 52. 

1921 Pat. 176 (178), Ehubi Singh 
v. Darbari Singh. 

1 Suth. W. R. 25 (25), Queen y. 
N 'ager Mnhamcd (When the Magis- 
trate found possession with one party 
he should not pass an order in favour 
of the other party) . 

1918 Cal. 117 (118), Radhamogan 
Rai v. Nimuddi Molla ( An order can- 
not he made in favour of a person who 
has been allowed by Magistrate to 
tome in under sub-S. 5). 

6 Cal. W. N. 104 (105), Rajah 
Rameshwar Prasad Narain Singh v. 


(la) 

< 2 ) 

(3) 

(4) 

(5) 

( 6 ) 
(7) 

( 1 ) 

( 2 ) 


narbans Singh (Magistrate cannot 
declare possession of a person not 
claiming possession) . . . 

(1926) 1926 Cal. 1022 (1025), Rahim 

Nandan Chaudhurg v. Jadnnandan 


(1878) 

(1913) 

(1872) 

(1908) 

(1924) 

(1916) 

(1932) 


' haudhitri . ,, 

Cal. L. R. 136 (139. 140). Bun- 

;ari Loll v. Rajah 
4 Cri. L. Jour. 391 (392) (Cal.), 
[sit Mohan Ghose Movlik v. Sarai 

lhandra Ghose. Malik. 

8 Suth. W. R. 27 (27). Shib Cham 

. Ishen Chunder. . 

: Cri. L. Jour. 387 (388) (Cal.) , 
lam Narain Sahu v. K a Hash dtngh. 
924 Bom. 452 (453) : 48 Bom. ol2, 

L marsang Shivasangji, In re. _ 

7 Cri. L. Jour. 235 (236): 1917 
lad. 840, Palanigandi Pandaram v. 
> alan\appa Thevan . 

Note 53. „ . 

932 Cal. 29 (31) : »8 Ca . 10-0. 

irhnn Tnlnkdar ' ■ raten 


tut • _ . 

(1900) 22 All. 214 (215, 216), 
Un-Nissa v. Abdul Aziz. 
(1900) 22 All. 214 (215, 216), 

Un-Nissa v. Abdul Aziz. 


Barknt- 
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Procedure Lodcy 1 is an order evicting the person in possession within the mean- 
ing of this section, it is not necessary however that the order should be by a 
Cml Court, It should be passed by a Court acting under statutory authority 
■to award possession. 4 An order of the Settlement officer merely recording 
possession is not such an order'' while a decree in ejectment passed under the 

provisions of the Agra Tenancy Act will amount to eviction “in due course of 
law, ' ,6 


The terms “evicted" applies to cases where a person in possession is 

found to be disentitled to possession altogether as well a s to cases where he is 

found disentitled to the extent of possession awarded to him by the Magistrate. 7 

The term evicted means “ dispossessed it is not enough if the unsuccessful 

party to the proceedings succeeds in getting a suit for confirmation of possession 

filed by the other party, dismissed : his remedy is to bring a suit for recovery of 

• 

possession. 8 

54. Restoration of possession. — Previous to the amendment of 1923 
there was no express provision of law authorising the Magistrate to restore to 
possession the person forcibly and wrongfully dispossessed (Notes 46, 47. 
ante) 
declare 
possession 

in 1923 of the words - , - — ----- — - i - v - x , 

way restore to possession, the person forcibly and wrongfully dispossessed in 
sub-S. (6), enables the Magistrate now to put such person in actual possession. 3 

55. Power to award costs. — See S. 148, infra. The Magistrate has 
no power to award damages or costs to the other party except as provided by 

S. 148, infra } 

56. Effect of order under this section. — An order under this section 
is final and conclusive and is intended to be effective until the party in whose 
favour the order is made is evicted in due course of law. 1 The remedy of the 
unsuccessful party is thus only to file a suit ; the Magistrate has no power to 
institute proceedings again in respect of the subject of dispute while the previous 
order is in force. 2 There is no express provision however authorising the Court 
to place the successful party in possession (except in cases to which the first pro- 


1932 ) 1932 Ca). ; ^L Ca /l^« 1070, 

19 l7 ) 191 7 " Vat % 220 (220, . Sri*.. I>ayal 

1917) ‘< 220 >- Kr “ h "" Dam ' 

1925) ^5 V A„,7 ; c' <^1>. Intel Ahmed 

1900) 1920 'Mad / 209 ( ’ll) Gopala Aiyar 

- v . Yc' r '., 43 (44), 

1869) '■ 

be a mol. Mool-t'.tjee. 

• . , - «. 

• Note (873) : 37 All. 654, 

IW>) ’ 9 V Abend Ahmad. 

V x ’ .mi (412), Bahnvjala 
1924) 1924 hah. 

io17 . .Jo Jonr. 660 (661. 602): 

7> 1917 Bah • 171. Knku v . Ilarvamar,. 
t«64 Snth\ W. B. Sp. 5 (5). 

) nOnjtfbun v. TAtchmonee Debra. 

p. C.— 89 


(2) (1915) 1915 All. 377 (378): 37 All. 054. 

T nle Irani v. Abrud Ahmad. 

H927) 1927 Mad 304 (306), Jem aha 

It a wt her v. Sadasiva Aearg . 

Note 65. 

(1) (1905) 2 Cri. L. Jour. 552.(654):, 32 

Cal. 602. Prayag Mahaton v. Oo • 
bind Mahtnn. 

Note 56. 

U) (1921) 1921 Oudh 119 (119): 24 Oudh 

1 1 non \ 2 1 ' Em Vtror V. Bandi Din. 

(1932) 1932 Cal. 29 (31): 58 Cal. 1070. 

ICnjabnh Khan Talulctfar rv. Fahu 
Ifibi. • • 

(187ft) 2 Cal. L. R. 62 (67), • Rafcofirnrir 
ningh. In re. 

(1881) 5 Bom. 387, LilHu Bin Raghuehet 
T# Anna/C Par ashram .(* • •. 

(1925) 1925 Pat. 693 (594), Abdul Shakur 

(2) (1923) Ip 23 Cal.^5* (96). Aran Sordar 
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S. 145, 
Note 56. 


viso to sub-S. (i, applies — Sec Note 54, ante ) or to pass consequential orders 
by way of the execution of the final order, 3 but the practical result of his order 
is to enable the successful party to take possession of the property, 4 and the 
Magistrate should enforce his order against persons disobeying it either by in- 
stituting proceedings against them under S. 188. Penal Code,'’ or by proceedings 

under S. 344 or 107, ante? * 

A final order under this section does not in any manner affect the lights 
of the parties 0 nor does it give rise to a presumption in a Civil Court in favour 
of the successful party. 7 It is not necessary for the unsuccessful party to the 
proceedings to sue to vacate the order of the Magistrate. 8 The onus 
is, however, on him to show that he has a better title to the pioperty 
than the person whose possession lias been declared by the Magistrate. The 
order of the Magistrate is admissible in evidence in the subsequent civil suit to 
prove the fact of the dispute, to show how it was settled, who were the parties 
thereto, and who was placed in possession by the Magistrate, but the findings 
of the Magistrate on questions of fact relating to posses sion are inadm issible. 


v. Bara Sundar Mazumdar. 

(1920) 1920 Pat. 211 (212). Bojit Lai 

Fata tar v. Barakh Singh. 

(3) (1908) 7 Cal. L. Jour. 547 (551), Lco 

Moore v. Manoranjan Gnha. 

(1910) 11 Cri. Ij. Jour. 26 (Cal.). R (> - 
vendra Narain v. Kishori Lai. 

(4) (1908) 7 Cal. L. Jour. 547 (551), Leo 

Moore v. Manoranjan Guha. 

(5) (1934) 1934 Nap. 114 (116 117), Emperor 

v. Moulvi Zahxrus Said Alvi. 

(1908) 7 Cal. L. Jour. 547 (549. 551). 

Lco Moore v. Manoranjan Ouftn. 
(1886) 13 Cal. 175 (178). GolucJc Chandra 
Pal v. Kali Charun De. 

(1913) 14 Cri. L. Jour. 63 )64) (Lah..), 
Sardara v. Emperor (But f Je 

order under S. 145 is illegal there 
can be no conviction under S. loo) • 
(1865) 3 Suth. W. R. 19 (19). Qumii ■ y. 

Seadut Khan (The person who dis- 
obeyed was punished for trespass) . 

[But see (1875) 24 Suth. W. R. 20 
(21), ZJnnoda Proshad Dutt \ • 
Banec Shama Soonduree (Case under 
1872 Code — Order which does not 
direct any body to abstain from any 
act or to tako any order with any 
property in his possession, but 
merely declares that, as between the 
parties to a contention, a certain 

land in dispute does not belong to 
the public, such order is not one the 
contravention of which can form the 
subject of an order under the 
Indian Penal Code, S. 188).] 

<5 a) (1922) 1922 Put. 210 (211), 

dev Pandcy v. Kxshxn Mohan 

Singh . „ _ . 

(6) (1901) 25 Bom. 179 (184). In re Pandur 

rung Govind Pujari. 

(1933) 1933 fifth. 409 (412): 14 Lah. 

615. Prem Kaur v. Bcnsari Fas. 
(1923) 1923 All. 77 (78): 45 All. 162, 

Qopi Dass v. Madho Lai (Only the 
question of possession at the time 
was settled). , - . 

(7) (1923) 1923 Pat. 401 (402), 3ft. Oantra 

Koer v. Aiigjan . 

(8) (1924) 1924 Mad. 224 (225). Ifiijammaa 

Shamsgopa Rowther v. Omandu 

(1874) 2 f Suth. W. R. 79 (80), Kales 
' Narain Bose v. A ™udMoyet Go opt a. 
(1912) 14 Ind. CftK. 566 (567) (I-ah.), 

' Bhagwan Das v. Bhana Mai. 


(1864) 


(9) (1923) 


( 1902) 

(1882) 
(1918) 

(1924) 
(1900) 

(1925) 

(1864) 

(1874) 
(10) (1902) 

(1915) 

(1917) 

(1924) 

(1927) 

(1930) 

( 11 ) ( 1882 ) 

(1915) 


(1930) 


1864 Suth. W. R- Act X. 54 
(55), Sreernutty Lukhee Debca 
Choudhnrain v. Gooroo Doss Sein. 
1923 P. C. 128 (130): 2 Pat- 
676: 50 Ind . App. 183 (P. C.). 
India jit Prutap Bahadur v. Amar 

Singh. _ 

29 Cal. 187 (198, 199): 8 Sur. 

224: 29 Ind. App. 24 (P.C.), Dxno- 
moni v. Brojo. 

9 Cal. L. R. 305 (315). Kobo 
Coomar Das v. Gobind Chuvder Pop. 

45 Ind. Cas. 408 (409): 1919 Cftl. 
672, Manindra Chandra handx v. 

Sarabindu Rap. 

1924 Mad. 224 (225), Md. Shams- 
gopa Rowther v. Omandu Px'lax. 

27 Cal. 943 (947): 5 Sar. 714: 
27 Ind. App. 136. Radhamonx Dcbx 

v. The Collector of Khulna. 

1925 Pat. 168 (170), Ear gobind 

Ray v. Keshrva Prasad. 

1864 Suth. W. R. Gap No. 295 

(295), Shib Pershad Roy v. Rughoo 

Nath Singh. _ 

21 Suth. IV. R- 79 (80), Kah 

Narain Bose v. Anund 
29 Cal. 187 (198, 199), Dmomonf 
Choudhrani v. Brojo Mohxnx Chow- 
dhrani. 

31 Ind . Cas. 965 (977) : 191« 

Cal. 582. Mnhunt Krishen Doyal Gur 

v. Irshad Ali Khan. _ 17 p i 

39 Ind. Cas. 356 (359): 1917 Cftl. 
79. Barkat Ali v. Kasant Numta. 
1924 Cal. 1046 (1046), Hasxm Alx 

I 9 27 A C»5. K 7oT'(702). RaUol D«m 
193“ 57 CU 987. 

Jogendranath Sen v. Behan 

o°Cal L. R- 805 (315), tfo&o 
Coomar Dass v. Gobind Chuvder 

?° V Ind . Cas. 965 (977): 1916 

Cal. 582, Krishen Doyal Gir ▼ • 
Irshed Ali Khan . p i 037 

l 930 i’" 1 ' fnV fen u 7 C K»S 

Jogendra Nath Sen betW een 

Chandra Dass (But * 8 ° ch an 
narties to the proceeding such 

order is admissible as e ^ den ^ n ?hs 
garding possession before tu 0 
of the date of the order) . 



707 


Dispute concerning land, etc. 


An order under sub-S. (G) dispossessing a person will not be a ground 
for a suit under S. 9 of the Specific Relief Act as such dispossession is not 
“otherwise than in due course of law” within the meaning of that section. 12 
But where the dispossession occurred long before the institution of the proceed- 
ings, it has been held an order under this section will not be a bar to a suit under 
S. 9 of the Specific Relief Act 13 or under the Mamlatdar’s Act. 14 


The Magistrate has no power to review the final order passed by him 
under sub-S. (6) 13 but he can at any time correct clerical or arithmetical mis- 
takes in the order or errors arising therein from any accidental slip or omission. 16 

An order under this section is no bar to the Magistrate deciding in a 
ease of rioting, who was at that time in possession of the subject of dispute. 17 

Similarly, such an order is no bar to the initiation of fresh proceedings 
under this section as the question to be taken into consideration by a Criminal 
Court under this section is that as to the present possession of the parties 

concerned. 155 


57. Effect of an order under this section on limitation. — Under 
Art. 47 of the Limitation Act. 1908, a person bound by an order of the Magis- 
trate respecting immovable property has to bring a suit to recover the property 
comprised in the order within three years of the date of the final order. 1 If no 
suit is brought within three years by any person bound by such order, his right 
to possession of the property is extinguished under S. 28 of the Limitation 

Act. 2 


Article 47 has however no application in the following cases: — 

(i) Where the order of the Magistrate is without jurisdiction. 3 

(u) Where the suit is for redemption of the property, and not for 
recovery of the property. 4 


. 412 ) 

( 18 ) 


(14) 

(15) 

(16) 


(1908) 

(1908) 

(1873) 

(1929) 

(1902) 

(1908) 

(1918) 
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(22) : 6 Ran,. 667. 

tj Kyaw Lu v. I 7 

26 Bom. 353 (357. 359). A agappa 
t Snuad Badruddin . 

7 Cri. L. Jour. 401 (403): 3> 
p.i 350, Parbiti Charan Roy v. 
c„ { La Ahmad Cltoudhury. 
loin Cal 472 (472), Gagan Ohand 
mkar v. Peary Mohan Naskar. 
fweTr 107 (107). Baboo Reddi v. 
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9 Cal. W, N. eexeix* Taral v. 
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notice to the parties) . 

1926 Cal. 945 (946): 53 Cal. 471. 
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193 5 C Cal. 494 (494), Haripadn 

Vaz/umdar v. Dhani Ahmed Sarkar. 
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(1867) 


tfote 67. 

rioiRV 1918 Cal. 901 (902. 903), Tar 

Muhammad Saha v. Hayal Moham- 
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(3) (1921) 
(1913) 
(1911) 

(1918) 

(4) (1928) 
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Chander Shah a v. Ashruf Alt Utah 

f J n ^ r °i Spect of or< l^ r s under S. 318 
°f C°de of 1861 there was no pro- 
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9 Suth. W. R. 480 (481), Undhoeb 
ha rata v. Chutter Dharee Singh 
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1927 Mad. 304 (306). Ismalsa 

It mother v. Sadatriva A sari. 

15 I ml. Cas. 24 (25) (Mad.). 

Devasika tnani v. Muthian Cheth, 
1935 Pat. 164: 14 Pat. 424 

Nando Kahar v. Sri Bhup Narain 
Singh . 

60 I ml . Cas. 860 (862): 1920 Cal. 
820, Bharat Chandra Deb v. Ram 
Sundar Ch o wdh u ry . 

V 564 (564 - r, 65) : 38 

Alad 432. Parasuramayyu v. Patna- 
cluindradu . 

12 Cri i. L. Jour. 47 (48) (Mad.), 
Gang adharam Iyer v . Sankarappa 
Amdu (Where tlie order is not with- 
out jurisdiction Artic’e will apply) . 
1918 Cal. 901 (902, 903), Tar 

Muhammad Saha v. Uayat Moham- 
mad Saha. 
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R. 164 f IAnganna Naganva v. 
Ahamadshah. 
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(iii) Where the suit is brought by a person in whose favour the 
order is passed/’ 

A 

iir) Where there is no existing right to sue for possession on the date 

of the Magistrate's order. 0 

(D Where an application under S. 145 is dismissed or where the 
proceedings are dropped under sub-S. (5) and consequently 
no order respecting immovable property is passed. 4 

The period of three years lias to be completed from the date of the order 
and not from the daie of the order of the High Court dismissing an application 
foi revision of t ho order/ 

As to who are the persons hound by the order, see Note 58, infra. 

58. Persons bound by the order. — There is a conflict of opinion on the 
question whether persons not act nail y parties to the proceeding under this 
section are hound thereby. In Nathuhlmi Brijlal. In re. 1 Chandavarkar, J., 
expressed the view that the requirement in sub-S. (3) as to a copy of the order 
being published near the property, indicated that the binding character 
of ihe order was not confined to the persons who were actually parties 
to the proceedings but extended to all persons concerned in the dispute who had 
notice of the proceedings. This view has been followed in the undermentioned 
cases. 2 In Bam Salt ai v. Bevode Behan Ghosh 3 it was held by the High Court 
of Allahabad that an order against the manager of a joint Hindu family is binding 
upon all 1 he members though they were not actually parties to the proceeding 
and Ibis decision has been followed by the High Court of Madras. 4 According 
to 1 lie High Court of Patna, an order against the representative of a community 
is binding on all the members of the community. 5 The same High Court has 
also held that the order is binding on all the persons who are interested in 
Ihr possession of the property , 6 Nothing was stated as to whether such parties 
should have notice of the proceeding. The principle on which these decisions 
proceed are not however clear. The High Court of Lahore has held that an 
order under this section binds only the actual parties to the proceeding and none 
ollicrs. 7 It has dissented from the view expressed in NatJiubhai Brij LaVs case 
and distinguished the case of an order against the manager of the family on 
the ground, that in such cases, the other members ipso facto become parties to 
the proceeding. See also the undermentioned cases. 7 ' 4 


(5) (1927) 1927 Mad. 301 (305. 306). Is- 

mnlsn Rovdlicr v. Sadasiva Asari. 

(6) (1892) 19 C nl . 616 (630). Bnlni Clunid 

G basal v. Samiruddin M an dal . 

(7) (1926) 1926 Cal. 1022 (1025). Rahim 

Xnndan Chandhuri v. Jadunandan 
C'litntdhnri . 

(1912) 16 Tnd. Cns. 735 (736) (Cal.). 

Thaknn Chotvdhvry v. Manrup Mali- 
ton . 

(8) (1918) 1918 Pat. 504 (504, 505). Lari, man 

Sinqh v. Diljan Ali. 

(1908) 12 Cal. W. N. 840 (841), .Tarian- 
nath Marwari v. Ondal Coal Co., 
Ltd . 

Note 58. 

tl) (1909) 10 Cri. Ii. Jour. 64 (64) (Bom.). 

In re Nathubhai Brij Lai. 


<2) (1930) 1930 Cnl. 63 (64), Satya Charan 

J)c v. Emperor. 

(1930) 1930 Mad. 48 (49): o2 Mad. 787. 

Yenkatasomaraju v. Yarahalaraju 

( Per Odjers, J. ) . 

(3) (1923) 1923 AM. 151 (152): 4> All. 306, 

Ramshai v. Binode Behan Gnosh. 

(4) (1930) 1930 Mad. 48 (49, 51): s»2 Mad. 

787, Venkatasomaraju v. ^ at ah ala- 

(5) (1918) 1918 Pat. 504 (504, 505), Lachman 

Sinqh v. Diljan Ali. . p K 

(6) (1929) 1929 Pat. 505 (506), Jatnath Pan 

v. Ram'akhan Prasad. 

(7) (1935) 1935 Lah. 115 (118), 

Devi v. Diican Ghana. 

(7-r) (1869) 3 Ben. L. R- A. C. 

In the matter of Gopal 

_ . , «• . _ 1 «... 


Jf t . Afaya 
13 (13), 

Burnaicar 
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Where a person is “bound by the order” under this section, lie or a person 
claiming; through him should, under Art. 47 of the Limitation Act, file a suit 
to recover the property within three years from the date of such order.™ 
Otherwise, by the operation of S. 28 of the Limitation Act, his rights will become 
extinguished. This however does not imply that the order operates as a judg- 
ment in rcm in favour of the party in whose favour possession was maintained 8 
and does not create any title by prescription against parties not bound by the 
order. 0 


infra . 


59. Power to proceed under S. 107. — .8 kc Note 3, ante, and Note 60. 

60. Conversion of proceeding's. — It has been seen already that the 
jurisdiction of the Magistrate to institute proceedings under S. 107 is not 
ousted by Ihe mere fact that the dispute relates to immovable property. 1 Whe- 
ther the Magistrate may institute proceedings under S. 107 in addition to 
proceedings under S. 145 or whether it would be proper for him to act under 
S. 145 after instituting proceedings under S. 107 would depend only upon the 
circumstances of each case. 2 But it would be very undesirable to institute 
simultaneous proceedings under both the sections when each section provides 
bv itself sufficient remedies for t lie prevention of a breach of the peace. 3 In any 
case, a proceeding under S. 107 cannot be converted into one under S. 145 as 
the conditions necessary to give the Magistrate jurisdiction to proceed under 
S. 145 have to be satisfied and the procedure indicated in the section have to be 
followed/ 1 Similarly in a proceeding under S. 145, the Magistrate cannot take 
security from any or all of the parties since an order as to security could only 
be made after compliance with the provisions of Ss. 107—117, ante. 5 Where 
however the Magistrate initiated a proceeding under S. 144, but subsequently 
converted it into one under this section, in the presence of the parties who took 
active part thereupon in the subsequent inquiry into possession, it was held that. 


„ie 8 to uei [ , m ^ 
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ro lef (1920) 56 Ind. Cas. 675 (6761: 
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the Magistrate’s action is not illegal as the parties were not prejudiced by such 
conversion of proceedings. 0 But where the Magistrate converted a proceeding 
under S. 147 into one under this section without notice to the parties and without 
passing a preliminary order as required by this section it was held that the 
order should be set aside as it had operated to the prejudice of the parties. 7 

61. Revision . — Sec also Ss. 435—439, infra. Ss. 435, 438 and 439, infra , 
provide for revision by the High Court of orders passed by Magistrates under 
this chapter. Previous to the Amendment x\ct of 1923, the High Court had no 
power of revision of such orders, as sub-S. (3) to S. 435 precluded the appli- 
cation of S. 435 to proceedings under this chapter. 1 It was however held (in 
cases decided before the Amendment Act of 1923 ), that if there was an initial 


want of jurisdiction, a proceeding purporting to be one under this section is not 
really one under it and inasmuch as sub-S. (3) to S. 435 would not apply to such 
cases the High Court had the power to interfere in revision in such cases under 
S. 439, 2 but that such power should be exercised only in exceptional cases. 2 ’® 
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It. was also hold that the Chartered High Courts had the power of interference 
under the provisions of S. 107 of the Government of India Act (which replaced 
S. 15 of the High Courts Act, 18G1) in such cases 3 and even in cases where the 
proceedings though properly started were vitiated on the ground of serious 
irregularity amounting to improper exercise of jurisdiction or improper refusal 
to exercise it. 3 “ These cases are no longer of any practical importance as 
sub-S. (3) to S. 435 has been omitted by S. 116 of Act XVIII of 1923, thus 
making the orders under this chapter open to revision as in the case of other 
proceedings. 4 

An application for revision of an order under this section should be made 
without unreasonable delay 3 and should be made only by persons who have a 
present claim to the possession of the property in dispute and not by persons 
having only contingent or future rights to possession. 0 It should be made in 
the first instance 1o the Sessions Judge or the District Magistrate and not to the 
High Court even though the High Court has concurrent jurisdiction under 
S. 435 to call for and examine the records of the proceedings. 7 The District 
Magistrate or the Sessions Judge has power only to make a report under S. 438, 
infra and has no power to revise the orders s or to order further inquiry under 

Ss. 436 or 437. 9 

The High Court will not interfere if final orders had not been passed by 
the Magistrate. 10 When the High Court is exercising revisional jurisdiction 
it is nonexercising the powers of a Magistrate under Chapter XII and therefore 
has no power to appoint a receiver pending disposal of the revision application 11 
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or to awjird costs in respect ol the application. 12 But it has been held that the 
High Court in its powers of superintendence conferred by S. 107 of the Govern- 
ment of India Act, is competent not only to revise the orders of Magistrates but 
also to give such other consequential directions as may be found necessary in 
the circumstances of the case. 13 As to when the powers of revision will be 
exercised by the High Court, sec S. 439. infra. 

Merc delay in drawing up the formal proceedings under this section 
after the receipt, of the police report is no ground for interference in revision 
where there is no injustice caused by the Magistrate’s order. 14 

A judgment of a single judge passed in revision is not open to appeal 
under Cl. 15 of the Letters Patent as it is not made in a “criminal trial” within 
the meaning of that clause. 15 


1 4 <3.* (1) If tlie Magistrate 

decides that none 

P o w e r t o 

attach subject of of the parties 
dlspute was then in such 

possession, or is unable to 
satisfy himself as to which of 
them was then in such posses- 
sion of the subject of dispute 
he may attach it uutil a com- 
petent Court has determined 
the rights of the parties there- 
to, or the person entitled to 
possession thereof. 


Power to 
attach subject of 
dispute. 


possession, or 


1 4©. (1) If the Magistrate 

decides that none 
of the parties 
was then in such 
is unable to 
satisfy himself as to which of 
them was then in such posses- 
sion of the subject of dispute, 
he may attach it until a com- 
petent Court has determined 
the rights of the parties there- 
to, or the person entitled to 
possession thereof : 

Provided that the District 
Magistrate or the Magistrate 
who has attached the subject 
of dispute, may withdraw the 
attachment at any time if he is 


1 4(i . 

Power to 
of dispute. 


*(CODE OF 1882— S. 146.) 

If t-lie Magistrate decides that none of the parties is then in such possession,. 

or is unable to satisfy himself as to which of them is then 
attach subject in such possession, of the subject of dispute, he may attaci 

it until a competent Civil Court lias determined the rights o 
the parties thereto, or the person entitled to possession 
thereof. 
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(2) When the Magistrate 
attaches the subject of dispute, 
he may, if he thinks fit, appoint 
a receiver thereof, who subject 
to the control of the Magistrate, 
shall have all the powers of a 
receiver appointed under the 
Code of Civil Procedure. 


satisfied that there is no longer 
any likelihood of a breach of 
the peace in regard to the sub- 
ject of dispute . 

(2) When the Magistrate 
attaches the subject of dispute, 
he may, if he thinks fit, and if 
no receiver of the property , the 
subject of dispute , has been 
appointed by any Civil Court , 
appoint a receiver thereof, who, 
subject to the control of the 
Magistrate, shall have all the 
powers of a receiver appointed 
under the Code of Civil Proce- 
dure : 

Provided- that , in the event 
of a receiver of the property , 
the subject of dispute , being 
subsequently appointed by 
any Civil Court , possession 
shall be made over to him by 
the receiver appointed by the 
Magistrate , who shall there- 
upon be discharged . 


(CODE OF 1872— S. 531.) 


If previous 
cannot he 
Magistrate 
subject of dispute. 


may 


possession 

ascertained 

attach 


531. If such Magistrate decides that neither of the 
parties is in possession, or is unable to satisfy himself as to 
which person is in possession, of the subject of dispute, he may 
attach it, until a competent Civil Court shall have determined 
the rights of the parties, or who ought to be in possession. 


(CODE OF 1861— S. 319.) 


*U9 If the Magistrate or other officer as aforesaid shall decide that neither of the 

parties is in possession, or shall be unable to satisfy hirn- 
. vious possession self as to which person is in possession of the subject of 
** ascertained, dispute, he may attach the subject of dispute until a compe- 

canno may attach tent Civil Court shall have determined the rights of the parties 

subject* of dispute. or who ought to be in possession. 

8U J Or. P- C.— 90 


S. 146 


714 


Attachment of subject of dispute. 


S. 146, 
Notes 
1 - 2 . 


T. 

IT. 

III. 



VI. 

VII. 

VIII. 


SYNOPSIS. 


LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
INQUIRY INTO POSSESSION 

0 

(1 ) “None of tiik partifs was then in such 

SION” 


• • 


POSSES- 


(2) “Unable to satisfy himself as to which of them 


Note No. 

1 

2 

3 

4 


WAS IN SUCH possession” . . . . . . 5 

(3) Joint possession . . . . . . 6 

DECISION OF A COMPETENT COURT . . . . 7 

ORDER OF ATTACHMENT . . . . . . 8 

(1) Effect of an order of attachment . . . . 9 


(2) Effect of order of attachment on adverse posses- 


sion AND LIMITATION . . . . . . 10 

(3) Withdrawal of attachment .. .. 11 

APPOINTMENT OF A RECEIVER- SUB S. (2) .. 12 

(1) Powers of the Receiver .. .. .. 13 

(2) Remuneration of the Receiver .. .. 14 

DISOBEDIENCE TO AN ORDER UNDER THIS SECTION. 15 
REVIEW . . . . . . . . . . 16 

REVISION .. .. .. .. 17 


Other Topics. 

Conditions precedent. See Note 3, Pt. 1. 0-8. 

Damages resulting from attachment. See Magistrate to take evidence. See S. 145. 

Note 0, Pt. 10. Notes 37 and 38. 

Duration of attachment. See Note 0, Pts. 

1. Legislative Changes. — 

Changes introduced in 1898 — 

The word “civil” which occurred in S. 146 of the Code of 1882. has been 
now omitted in this section. See Note 7, infra. 

Changes introduced in 1923 — 

(1) In sub-S. (1), the proviso is new — See Note 11, infra. 

(2) In sub-S. (2), the words “and if no receiver of the property, the 

subject of dispute, has been appointed by any Civil Court” are 
new — See Note 13, infra. 

(3) The proviso in sub-S. (2), is new — See Note 13, infra. 

2. Scope of the section. — If, in the inquiry under sub-S. (4) of S. 145, 
ante the Magistrate decides that none of the parties was in actual possession of 
the subject of dispute on the date of the preliminary order, or if the Magistrate 
is unable to satisfy himself as to which of them was in such possession, he should 
attach the property under this section. 1 The object of such an attachment is 

v. F. L. Cork (Absence of cogent evi- 
dence of possession on either side—- 
It would be more proper to proceed 
under this section than under S. 145;. 


Section 146 — Note 2. 

(1) (1872) 17 Sutli . W. R. 53 (54), Emam 

Bandee v. Tek Bahadoor. 

(1919) 1919 Cal. 930 (934), Sajuddimandnl 
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to maintain the status quo 2 by keeping the property in eustodia leqis so as to 

prevent the contesting parties from creating a breach of the peace until the 

rights of the parties arc effectively determined by a competent Court.. 3 As to 

the effect of the order of attachment, see Notes 7 and S, infra. An order of 

attachment under this section being in the nature of an act of confiscation, the 

Magistrate should not make use of this section except on full inquiry and in 
exceptional cases. 4 

3. Inquiry into possession. — As to the scope of the inquiry, sec S. 145, 

■ante. 


Before an order of attachment is made under this section it is necessary 
that proceedings should have been properly instituted under S. 145, the preli- 
minary order duly passed and a proper inquiry’ made into the question of 
possession. 1 The Magistrate should, on such an inquiry, decide and give a 
finding , based on the evidence adduced before him, either that none of the 
parties was in possession of the property on the date of the preliminary order 
•or that he is unable to satisfy himself as to which of them was in such possession. 
(See Notes 4 and 5, infra). 2 It is not necessary however that he should give a 
finding as to the likelihood of a breach of the peace. 3 

4. "‘None of the parties was then in such possession". The word 

parties ’ ’ refers to the “ parties concerned in the dispute" in sub-S. (1) to 
S ; 145. ( See Notes to S. 145). The Magistrate may attach the property in 

dispute if he finds that none of the parties was in possession on the date of the 
.preliminary order. He cannot however do so where he finds that a third person 
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was in possession of the property in dispute. 1 Nor can he declare the posses- 
sion oi such person under 1 his section." The proper course, in such cases would 
be to proceed n^iinst the parties in dispute under S. 107. 3 Where however such 
third person does not claim to be in possession, the Magistrate may attach the 
property under this section. 4 

5. “Unable to satisfy himself as to which of them was in such 

possession ’’.--As lias been seen in the Notes to S. 145, the inquiry by the 
Magislrnb* is restricted to a determination of t lie fact of actual possession. The 
Magistrate cannot consider the title of the parties to the property and cannot 
therefore pass an order under this section on the ground of his inability to 
decide on the rights of the parties to possession, 1 or to understand or interpret 
the terms ol a Civil Court’s decree.- The doubt upon which the Magistrate can 
act must be the result of his inability to determine possession upon the evidence 
adduced in the case. 3 The Magistrate cannot, without making a proper inquiry 
and without receiving evidence offered by the parties, hold that he is unable 
to decide the fact of possession. 4 But where the parties do not adduce any 
evidence at all though they are given ample opportunities to do so, there is no 
obligation imposed on the Magistrate to make any independent inquiry or to 
liorl any local investigation ; he is entitled to attach the property on the ground 
of his inability to decide the fact of possession. 5 

As has also been seen in the notes to S. 145, ante the question of possession 
should be confined to the date of the preliminary order. Thus where the posses- 
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(1913) 1918 Cal. 284 (285). Prnfulla Nath 
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(1907) 6 Cri. L. .Tonr. 452 (454): 34 Cal. 
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Cf Hinder. 
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Held. Magistrate must make inqui- 
ries to ascertain possession). 

(1917) 1917 Pat. 507 (507). In re Mania - 
khan Sinyh (Magistrate ought to have- 
allowed reasonable time to parties to 
adduce evidence) . 

See also the cases in Foot-Note 1 to Note 3, 
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grahi. 
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sion of one of the parties on the date of the preliminary order is admitted, the 
Magistrate cannot attach the property under this section, on the ground that 
he is unable to decide who was in possession for two months before the date of 
the preliminary order. 0 


It has further been seen in the Notes to S. 145, that where the evidence 
on both sides is equally reliable and balanced and the Magistrate is unable to 
come to a conclusion on such evidence, he is entitled to consider the questiou of 
title and to draw a presumption as to possession arising from title. But where 
the evidence is equally unreliable on both sides, the Magistrate cannot draw any 
such presumption; he should attach the property under this section. 7 


6. Joint possession. — It has been seen already in the Notes to S. 145, 
ante that where the Magistrate decides that one party is in possession of a 
specific portion of the property and that the other is in possession of the rest, 
the Magistrate should pass an order under S. 145 maintaining the possession 
of the parties in respect of the respective portions. In such a case the 
Magistrate should not pass an order under this section attaching the entire 
property on the ground that he is unable to satisfy himself as to which of them 
is in possession of the entire property. 1 

If however the Magistrate finds that the parties were in joint, possession 
on the date of the preliminary order, can he pass an order of attachment under 
this section? It has been held by the High Courts of Allahabad, 2 Bombay 9 
Calcutta 4 and Patna 4 * that he can on the ground that he is not able to satisfy 
himself as to which of the parties is in possession of the entire property. On 
the other hand it has been held by the High Court of Madras 5 that he has no 
power to pass an order under this section and that the proper course in such 
cases would be to bind over the parties under S. 107. 


7. Decision of a competent Court.— In S. 146 of the Code of 1882, the 
words “competent Civil Court 9 were used and it was held in cases decided under 
that Code that the Magistrate had no jurisdiction to attach the properties if the 
Tights of the parties in dispute could only be decided by a Revenue Court. 1 The 
word ‘civil’ has been omitted in this Code, and it has been held that an 
order of the Collector under S. 41 of the Bengal Survey Act 2 or an order under 
S. 40 of the United Provinces Land Revenue Act 3 is an order of a competent 
Court determining the rights of the parties to possession within the meaning of 


(6) (1930) 1930 LBh 422 (422, 423), 7>„, 

[7) (1928) 303' (304) Am** Kumar 

f7) (19 * jirojeJth icar Ghattak. 

2 Cri 408 <««> (Cnl.) 
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Coal Co. v. Sibkriehla Dau\ 
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this section; though such an order, being mutation proceedings, is not a 
determination of title to the property. 4 But an order of the Revenue Divi- 
sional Officer in Madras deciding the question of registry of immovable property 
is not an order of a competent Court in respect of the question of the right to 
possess the subject of the dispute. 5 


The party filing the civil suit should establish his title to the property. 6 
Where a competent Court has determined the rights of the parties to possession 
the Magistrate ceases to have authority to retain control of the property, 7 and 
he should withdraw the attachment and give possession on the basis of such a 
judgment. 8 It is sufficient if there is any adjudication of the question by a 
‘competent Court,’ even though Ihc judgment is not inter parties 0 and is in the 
nature of an obiter.™ The mere fact that only symbolical possession was 
decreed in favour of one of the parties, 11 or that an appeal is pending against 
the judgment 12 or that the period of limitation for the appeal has not expired 1 * 
is no reason for the Magistrate continuing to keep the property in attachment. 


8. Order of attachment. — The object of an attachment under this 
section is to keep effective control of the subject of the dispute so as to prevent 
the contesting parties from creating a breach of the peace in their attempts to 
obtain physical possession. 1 Therefore actual taking and keeping of possession 
is contemplated when the Magistrate passes an order of attachment under this 
section, 2 see Form No. 22. infra. 

The Magistrate has power to make an order respecting the management 
and control of the property during the period of such attachment, 3 and where 
the property is temple property, he lias power to make such arrangements as may 
be necessary for the performance of the daily puja. 4 

Where the properties of a Mutt are attached under this section, the 
Magistrate has power to pass an order regarding the jewellery 5 or moveable 
property 6 appurtenant to the Mutt. 

9. Effect of an order of attachment. — Where property is attached 
under this section it passes into custodia legis ( See Note 2, ante), and the 
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1933 Pat. 224 (231): 12 Pat. 261. 
Jurawan Singh v. Ram Sarekh. 

16 Ori. L. Jour. 481 (482): 1916 
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1893 All. W. N. 100 (101), In re 
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possession of the Court during the period of attachment enures to the benefit 

of the person who is ultimately found by a competent Court to be entitled to 

the property. 1 The legal possession being in the true owner, the attachment 

does not. operate as dispossession of the rightful owner.- Hence the party 

claiming the properly need only bring a suit for a declaration of his right to the 

property under S. 42 of the Specific Belief Act. 3 He cannot bring a suit for 

possession against the defendant 1 or claim mesne profits from him during the 
period of attachment. 5 

t 

As to the effect of attachment on limitation for such suits sec Note 10 

infra. 


The order of attachment is effective only up to the time, a competent 
Court decides the rights of the parties or passes such orders as may be neeessarv 
for the protection of the property. 0 Therefore any act done by the Court or 
by the Receiver during the period of attachment can enure only during such 
period, and cannot prejudicially affect the rights of the parties found entitled 
to the property. 7 As the possession is that of the rightful owner, the Govern- 
ment have no right to the profits derived from the property during the period 
of attachment. 8 


An order passed by the Magistrate after the order of attachment for the 
purpose of settling the lands attached is only an executive order and is therefore 
not open to revision by the High Court. 9 

Where the Court passes an order of attachment and the order is subse- 
quently found to be erroneous and without jurisdiction, the person aggrieved' 
by such an order has no cause of action for damages against the party who 
procured such order as the Court is not an agent of the litigant so as to make 
that litigant liable for errors of law or procedure which the Court commits. 10 

10. Effect of order of attachment on adverse possession and limitation 

—It has been seen already in Notes 2 and 9, supra, that on attachment the 
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property is held in legal custody and such custody should be deemed to be in 
law the possession of the rightful owner. Therefore if the true owner was in 
possession at the time of the attachment his possession in the eye of the law is 
not interrupted; where however the wrong doer was in possession at that date, 
the effect of the attachment would be to interrupt his possession and to hold the 
property adversely to him on behalf of the rightful owner. 1 


The question then arises as to what is the period of limitation within 
which the rightful owner should bring a suit to establish his rights to the 
property attached under this section. 


Aid. 47 of the Limitation Act has no application as its application is 
restricted to cases where an order respecting immovable property has been made 
in favour of one of the parties 2 (i.c., under sub-S. (6) to S. 145.) 


Articles 142 and 144 also can have no application as by an order of 
attachment under this section there is in law no dispossession or discontinuance 
of possession of the true owner, — and as no suit for possession could be brought 
against the other party. 3 


It lias been held by the High Court of Madras 4 that a suit for declaration 
of title to tlie attached property should he brought within 6 years of the date of 
attachment under Art. 120 of the Limitation Act but that even if the suit is 
barred under that article, the title of the rightful owner is not extinguished 
under S. 28 of the Act and therefore that the Magistrate should in such a case 
accept the finding in the suit as a determination of the title of the successful 
party and release the property from attachment. On the other hand it has been 
held by the High Court of Calcutta 5 and the Judicial Commissioner’s Court of 
Nagpur 0 that Art. 120 would apply to such a case, but that attachment should 
be treated as a “emit inning wrong* 9 as far as the rightful owner is concerned 
under S. 23 of the Limitation Act. 


11. Withdrawal of attachment. — Prior to the amendment of 1923, 
there was no provision for withdrawal of the attachment effected under this 
section, and it was held in the undermentioned cases that the Magistrate may 
withdraw the attachment under his inherent powers if he is satisfied that there 
is no longer any apprehension of a breach of the peace. 1 The proviso to sub- 
S. ( 1 ) gives effect to this view. It has been held that in withdrawing the attaeh- 
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3) (1003) 26 Mad. 410 (413), Raja of Yen- 

katagiri v. Iaakapalli Subbiah . 

(1016) 20 Cal. W. N. 481 (483), Brojendra 
Kishore Roij Chov'dhury v. Bharat 
Chandra Roy. 

.[But- see (1898) 20 All 120 (122. 123), 

Goswatni Ranehor LnJji v. Sri Gir- 
dharji. ] 


4) (1903) 26 Mad. 410 (415). Raja of Ten - 

Jcatagiri v. Isakapalli Subbiah. 

5) (1916) 20 Cal. W. N. 481 (483), Brojen- 

dra Kishore Roy Chowdhury v. Bha- 
rat Chandra Roy. ^ _ , 

(1922) 1922 Cal. 419 (420, 423): 40 Cal. 

544, Pannalal Biswas v. Panchu hut- 

[See also °U 921) 1921 Cal. 584 (586), Sarat 
Chandra Maitt v. Bibhabat* Debt.] 

6) (1925) 1925 Naff. 236 (237): 20 Naff. D. 

R. 195, Yeknath v. Bahia. 


Note 11. . , r . 

(1) (1920) 1920 Lah. 286 (287): 1 Lah / 4 o ’~ 

Khushi Ram v. Emperor (Where 
one of the parties dies leavinff the 
other as his heir). 

(1876) 25 Suth. W. R. Cri. 68 (09), < Queen 
v. Kaly Kishore Roy (Where- the par- 
ties hare settled their dispnte) . 
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nieut, the Magistrate may make over possession of the property to any nnlv 
lie thinks fit, and is not bound simply to direct the Receiver to abandon the pro- 
perty leaving the parties to scramble for it -but that in making over possession 
to am particular party, he should exercise a sound discretion. 1 ’ 

12 Appointment of a Receiver— Sub-S , (2).— The Magistrate may 
appoint a Receiver it lie considers it necessary for the management of the pro- 
perty which he attaches, under this section, but such an appointment can only 
be made under the circumstances mentioned in the section and after the com- 
pletion of the enquiry. 1 lie lias no jurisdiction to appoint a receiver durina the 
enquiry. 2 Sec S. 145, ante. 

As a matter of principle a person who has shown a partiality for one of 
the parties, or a party to the action should not be appointed unless by consent 
or unless there are special circumstances justifying his appointment in pre- 
ference to others, 3 as the possession of the receiver appointed under this section 
is exclusively the possession of the Court. 4 

13. Powers of the Receiver.— A receiver appointed under this section 
has, subject to the control of the Court all the powers of a receiver appointed 
under the Code of Civil procedure. 1 Under O. 40, R. 1, the Court may confer 
on a receiver such powers of management as it thinks fit. In the absence of 
any limitation on such power prescribed by the Court, the receiver will have 
all general powers of management including the power to grant leases. 2 Where 
a receiver obtained permission from the Court to lease the property, without 
disclosing all the material facts, and granted a lease for an indefinite period 
in favour of one of the parties, it was held that the granting of such a lease 
amounted to a fraud practised upon the Court, and that the Court had juris- 
diction to set aside the lease deed. 3 A receiver should obtain directions and 
instructions from the Magistrate, whenever necessary with regard to the manage- 
ment of the property. 4 The receiver has a right to take possession of such pro- 
perty also as has accreted to the original subject matter of the dispute during 
the attachment. 5 

Tt was held in the undermentioned case 0 decided before the amendment 
of 1923, that a receiver of the property appointed by a Civil Court had no 
power to remove a receiver appointed under this section, as the possession of 
the Magistrate continued till the matter was decided in a Civil Court, and that 
the appointment of a receiver, in an interlocutory proceeding was no such 
decision . This is no longer law under the amended section as the Magistrate 
has power to appoint a receiver only if no receiver has been appointed by°a Civil 
Court ; — and even if a receiver is appointed, such receiver should hand over 
possession to the receiver who may be subsequently appointed by a Civil Court 

C2) ( 1926) 1926 Oudh 146 (147), Ali Bahadur 

v. Emperor. 

Note 12. 

<11 (1912) 13 Cri. L. Jour. 536 (536) (Mad.). 

• ’ La kali mi Narain Reddy v. Gnanapra- 

kuna Reddy. 

<21 (1929) 1929 Lah. 223 (224): 10 Lah. 800, 
y ' ' Diwanchand v. Emperor. 

( 3 ) (1927) 1927 Pat. 393 (394): 7 Pat. 1 , 

id) ^ Lachmi Kuar v. Gajadhar. 

(4) See Note 2 Pt. (8) and Note 9, ante. 

Xi0t6 

< 1 ) (1912) 13 Cri. L. Jour. 295 (295) (Mad.), 

Cr. P. C.— 01 


(o ) ,io<m ioM l xf 0 v> Sa>ha V<ippa Pillai 

’ (1933) 1933 Mad. 67 (68), P. S. S. Me 

(3) (moo, K5Z a v - Ada 

} (1933) 1933 Mad. 67 (69), Me yap pa Oh el 

( A \ M Q1n n (/nmmai A chi. 

(4) (1914) 18 Cal. W. N. 1245 (1246, 1267) 

Cal. 236, Reajaddin Molla v." 
Kmy-Ernperor. 

■•) (1910) 11 Cri. L. Jour. 288 (290) (Cal) 

(6) ( i Qi 3 ) v - Shaik Sahar Ali. ’ 

<fi) (,913 > 40 Cal. 862 (865-867), Bidya Pro- 

end v. Aerafi Single. 


S. 146, 
Notes 
11 — 13. 
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S. 146, 
Notes 
14-17. 


14. Remuneration of the Receiver. — The remuneration to be paid 
to receivers appointed under this section is in the discretion of the Court but 
should not exceed the total realisations from the property. 1 The remuneration 
ordinarily fixed for receivers appointed under 0. 40, It. 1, of the Civil Procedure 
Code does not furnish any criterion for the remuneration to be paid to receivers 

under this section. 2 

15. Disobedience to an order under this section. Where the Magis- 

(rate attache:; the property under this section, it passes into the custody of the 
Court, and any person entering: into the land thereafter is liable tor the oftent 
of criminal trespass under S. 447, Penal Code. He is not liable to^ e punis e 
under S. 188, as in the case of an order under S. 145, sub-S. 6.’ 

16. Review. — A Magistrate has no power to review an order under 
this section passed by himself or by his predecessor 1 except to correct a clerical 
error. 2 See S. 369, infra , and S. 145, supra. 

17. Revision . — See S. 145, supm and S. 435, infra. 

Before the Amending Act of 1923, sub-S. (3) to S. 435 provided that 
orders under Chap. XII of the Code could not be revised under that section, 
and it was held that orders passed by the Magistrate under this section, could 
be revised by the High Court under the powers conferred under S. J07 of the 
Government' of India Act 1 though not under 8. 435.- But where the order 
was without jurisdiction, the High Court was held not to be precluded by 
S. 435 from exercising the powers of revision. 3 The omission of sub-S. (3) to 
S. 435 under the Amending Act of 1923 shows that orders under tlm section 

are also open to revision under S. 435. 

The High Court is not only competent to set aside an erroneous order 
but also to pass such orders as should have been made by the Magistrate upon 
the facts proved at the enquiry. 1 Mere brevity of an order is no ground for 
interference*' but if it is shown that the Magistrate failed to give full judicial 


Note 14. 

(1) (1925) 1925 Nag. 462 (462), Mt. Yamwnabai 

• v. Emperor. 

(2) (1925) 1925 Nag. 162 (462), Mt. Yamuna 

liai v. Emperor. 

• Not© 16. _ .. 

(1) (1898) 8 Mad. L. Jour. 253 <256), frayoji 

Rama Chandra. 

• ’ Note 16. , 

( 1 ) (,1917) 1917 Pat. 28 (30), Ballam Singh 

v. Lai Babu. . 

(1&17) 1917 Pat. HO (111), Lachnn 
Singh v. Bhusi Singh. 

'<1913) 14 Cri. L. Jour. 605 (606): 16 
Oudh Cas. 192, Ram Dulare v. 
Ajudkya Singh. 

' (1926) 1926 All. 242 (242): 48 All. 258, 
Lallan Misir v. Ram Richctui. 

.[But see (1917) 1917 Pat 661 E. B. 
1 Clair Smith v. Abid Husain.) 

,o\ (1917) 1917 Pat. 110 (111), Lachmi Singh 

K * ' ■ ' v. Bhushi Singh. 

• ' Note 17. 

(11 ..(1920) 1920 Mad. 209 (211), Gopala Iyer 
, v. Krishnaswamy Iyer. 

(1902) 29 Cal. 382 (384), Lokenath Shah 

• vi Nedtl Biswas. 

(°) (1904) 1 Cri. L. Jour. 877 (879): 17 

<2) (1904) c. P. L. R. 133. Murat Singh v. 
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(1905) 
(1923) 
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1919 Nag. 158 (159), Abdul Rahsid 

Khan v. Khandu. 

1922 Mad. 437 (439), Volant 
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2 Cri. L. Jour. 28 (29) (Bom.), 
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192*1 Pat. 173 (174), Lachmi Ojha 
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14 Cal. 361 (364), tBexd v.. Richard 
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1923 Cal. 483 : (483), 
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consideration to the evidence in the case, the order will be set aside. 0 

The High Court will not ordinarily interfere with orders passed by the 
Magistrate with regard to the management cf the property. 7 But where such 
an order offends against an elementary rule founded on the desire of Courts 
to place the parties on a footing of absolute equality, the High Court will inter 
fere in revision. 5 

The District Magistrate has no power to revise an order under this section 
passed by a Subordinate Magistrate. 9 


1 47 . 


Disputes con 
cerning ease- 
ments, etc. 


Whenever any such 
Magistrate is 
satisfied as afore- 
said that a dis- 


1 47 . 


pute likely to cause a breach 
of the peace exists concerning 
the right of use of any land or 
water (including any right of 
way or other easement over the 
same) within the local limits of 
his jurisdiction, he may inquire 
into the matter in manner 
provided by S. 14o, and may, if 
it appears to him that such 
right exists, make an order 
permitting such- thing to be 
done, or directing that such 
thing shall not be done, as the 
case may be, until the person 

objecting to such thing being 


Disputes con- 
cerning rights of 
use of immov- 
able property, 
etc. 


(1) Whenever any 
District Magis- 
trate, Sub- divi- 
sional Magistrate 
or Magistrate of 
the first class is 
satisfied, from a police-report 
or other information, that a 
dispute likely to cause a breach 
of the peace exists regarding 
any alleged right of user of any 
land or water as explained in 
S. 145, sub-S. (2) ( whether 

such right be claimed as an 
easement or otherwise), within 
the local limits of his jurisdic- 
tion, he may make an order in 
writing stating the grounds of 
his being so satisfied and re- 
quiring the parties concerned- 


♦(CODE OF 1882— S. 147.) 


147. Whenever any such Magistrate is satisfied as aforesaid that a dispute likely to 

cause a breach of the peace exists concerning the right to do 
Dispute concerning ease- or P re vent the doing of anything in or upon any tangible 


ments, etc. 


. . . - ' ^ X J wuwciiU 

immovable property sl tuato within the local limits of his 
jurisdiction, he may inquire into the matter; and may if it 
appears to him that such right exists, make an order permitting such thing to be done, or 


(0) ( 1919 ) 1919 Cal. 09 (100), AnibUa v. 

MQlT) 18 Cri. L. Jour. 557 (559): 1917 
i} A || # 262, 1 Vathu Ram v. Emperor. 

(7) (1902) 29 Cal. 382 (384), Lokenath v. * 


^ N*du Biswas. 

(8) (1927) 1927 Pat. 393 (394): 7 Pat. 1, 

/n\ Lachmi Kuar v. Gajadhar 

(9) (1922) 1922 Pat 554 (555), Ram Kwnar 

Lai v. Thakur Ojha. 


S. 146, 
Note 17. 


S. 147. 
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done, or claiming that such 
thing may be done, obtains the 
decision of a competent Court 
adjudging him to be entitled to 
prevent the doing of, or to do 
such thing, as the case may be: 

Provided that no order shall 
be passed under this section 
permitting the doing of any- 
thing where the right to do 
such thing is exercisable at all 
times of the year, unless such 
right has been exercised within 
three months next before the 
institution of the inquiry ; or, 
where the right is exerciseable 
only at particular seasons or 
on particular occasions, unless 
the right has been exercised 
during the last of such seasons 
or occasions before such ins- 
titution. 


in such dispute to attend the 
Court in person or by pleader 
within a time to be fixed by 
such Magistrate and to put in 
written statements of their res- 
pective claims , and shall there- 
after inquire into the matter in 
the manner provided in S. 14-5, 
and the provisions of that 
section shall , as far as may be, 
be applicable in the case of 
such inquiry . 

(2) If it appears to such 
Magistrate that such right 
exists , he may make an order 
p ro h ibit ing a n y i n t e rf e ren ce 
with the exercise of such right : 

Provided that no such order 
shall be made where the right 
is exerciseable at all times of 
the year, unless such right has 
been exercised within three 
months next before the institu- 
tion of the inquiry , or where 
the right is exerciseable only at 
particular seasons or on parti- 
cular occasions, unless the right 
has been exercised during the 
last of such seasons or on the 
last of such occasions before 
such institution . 

(3) If it appears to such 
Magistrate that such right does 
not exist, he way make an 
order prohibiting any exercise 
of the alleged right . 

(4) An order under this 
section shall he subject to any 
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subsequent decision of a Civil 
Court of competent Jurisdic- 
tion. 


SYNOPSIS. 


LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
NATURE OF PROCEEDINGS 


UNDER THIS SECTION 


Note No. 

1 

2 

3 


directing; that such tiling shall not be clone, as the case may be, until the person objecting 
to such thing being done or claiming that such thing may be done obtains the decision 
of a competent Civil Court adjudging him to be entitled to prevent the doing of, or to do, 
such thing, as the case may be: 

Provided that no order shall be passed under this section permitting the doing of 
anything where the right to do such thing is excrciseable at all times of the year, unless such 
right has been exercised within three months next before the institution of the inquiry; or 
where the right is excrciseable only at particular seasons, unless the right has been exercised 
during the season next before such institution. 


(CODE OF 1872— S. 532.) 



Disputes 
right of 
water . 


If a dispute arise concerning the right of use of any land or water, or any right 

of way, such Magistrate, within whose jurisdiction the sub- 
concerning ject of dispute lies, may inquire into the matter; and if it 
use of land or appears to him that the subject of dispute is open to the use 

of the public, or of any person or of any class of persons, 
such Magistrate may order that possession thereof shall not 


be taken or retained by any one to the exclusion of the public, or of such person, or of such 
class of persons, as the case may be, until the person claiming such possession shall obtain 
the decision of a competent Civil Court, adjudging him to be entitled to such exclusive 

possession. 

Provided that such Magistrate shall not pass any such order, if the matter be such 
that the right of use is capable of being exercised at all times of the year, unless such right 
has been ordinarily exercised within three months from the date of the institution of the 
inquiry; or, in cases where the right of use exists at particular seasons, unless such right has 
been exercised during the last of such seasons before the complaint. 


(CODE OF 1861— S. 320.) 


goo. If a dispute arise concerning the right of use of any land or water, the Magis- 
trate or other Officer as aforesaid within whose jurisdiction 
Disputes concerning the subject of dispute lies, may enquire into the matter, and 

right of use of land or if it shall appear to him that the subject of dispute is open 

water. to tlie use of tlie P ublic > or of any person, or of any class of 

persons, the Magistrate or other Officer mav order that pos- 
session thereof shall not be taken or retained by any party to the exclusion of the public 
or of such person, or of such class of persons, as the case may be, until the party claiming 
such possession shall obtain the decision of a competent Court adjudging him to be entitled 
to such exclusive possession. Provided that the Magistrate or other Officer as aforesaid 
shall not pass any such order if the matter be such that the right of use is capable of being 
exercised at all times of the year, unless that right shall have been ordinarily exercised 

within three months trom the date of the institution of the enquiry, or in cases where the 

right of use exists at particular seusons unless such right has been exercised during the last 
of such seasons before the complaint. 


S. 147. 
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Notes 
1 — 2 . 


Not 


* « 


WHO MAY INSTITUTE PROCEEDINGS UNDER THIS SECTION 
• IS SATISFIED FROM POLICE REPORT OR OTHER IN- 
FORMATION™ 

•DISPUTE LIKELY TO CAUSE A BREACH OF THE PEACE” 
RIGHT OF USER OF LAND OR WATER 
‘•EASEMENT OR OTHERWISE” 

PRELIMINARY ORDER IN WRITING 
‘ PARTIES CONCERNED IN SUCH DISPUTE” 

SERVICE OF NOTICE 

INQUIRY INTO THE EXISTENCE OF THE RIGHT 
EXERCISE OF THE RIGHT 
“ORDER PROHIBITING ANY INTERFERENCE WITH THE 

EXERCISE OF SUCH RIGHT” 

‘PROHIBITING THE EXERCISE OF SUCH RIGHT” 
DECISION OF A CIVIL COURT 
CONVERSION OF PROCEEDINGS 
REVISION 


• • 


No. 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


Other Topics. 


Duration of order. See Note 1C, F.N. 1. 
Evidence. See Note 10, Pts. 4-7, S. 145. 
Inquiry as under S. 145. See Note 12, Pts. 
1-3. 

Institution of t lie inquiry. See Note 13, 
Pts. 6-9. 


Interlocutory order restraining the parties. 
See Note 10, Pt. 9. 

Local inspection. See S. 145, Note 10. 
Revival of proceedings. See Note 6, 
F X ° 


1 . Legislative Changes . - — 

Changes introduced by the Amendment of 1923. — 

(1) For the words “including any right of way or other easement 

over the same”, the words “whether such right be claimed as 
an easement or otherwise” have been substituted. See 
Note 7, infra. 

(2) The words ‘ * He may make an order in writing stating the grounds 

of ins being so satisfied and requiring the parties concerned 

in such dispute claims” in sub-S. (1) are 

new. See Note 8, infra . 

(3) For the words “permitting such thing to be done or directing 

that such thing shall not be done” the words “prohibiting 
any interference with such right” in sub-S. (2) have been 
substituted. See Note 14, infra. 

(4) Sub-S. (3) is new. Sec Note 15, infra. 

2. Scope of the section. — Section 145, ante, empowers the Magistrate 
to take preventive action in respect of disputes concerning land or water or the 
boundaries thereof. This section relates to disputes regarding rights of user 
of land or water and empowers the Magistrates to pass temporary orders, until 
the rights of the parties are decided by a Civil Court. But the Magistrate is 
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not bound to institute proceedings under this section in respect of such a dis- 
pute. 1 He can proceed against the parties under S. 107 or : under S. 144, 
especially if an inquiry into such dispute would involve an investigation into 
complicated questions relating to the title of the parties. 2 But ordinarily, the 
proper course for the Magistrate to adopt would be to take action under this 
section, rather than make temporary orders under S. 144 or S. 107 without 
any inquiry into the respective claims of the parties. 3 

- As has been seen already in S. 145, the jurisdiction of the Magistrate 
to institute proceedings under this chapter is of an exceptional character and 
therefore the procedure prescribed in the section has to be strictly followed. 4 
The procedure to be adopted in respect of the inquiry under this section is the 
same as that provided in S . 145. ante. As to the effect of non-compliance with 
the provisions of the section see S. 145, ante. 

3. Nature of proceedings under this section. — See Note 5 to S. 145, 


supra. 

The District Magistrate lias power to transfer a proceeding under this 
section under the provisions of Ss. 192 and 528, infra? 


4. Who may institute proceedings under this section. — See S. 145, 

ante . 

5. “Is satisfied from Police Report or other information ” — See 

Notes 6 — 8 to S. 145. 


The jurisdiction of the Magistrate to institute proceedings under this 
section arises on his being satisfied that a dispute exists concerning the right of 
user of land or water and that such a dispute is likely to cause a breach of the 
peace. Therefore it is his duty to record a finding that he is so satisfied on the 
materials before him 1 and to draw up a preliminary order stating the grounds 
which have satisfied him; the fact that the evidence in the subsequent inquiry 
into the existence of the right, discloses such grounds is not sufficient to give 
him jurisdiction which he did not possess at the time of the commencement of 

the proceedings. 2 

Where the Magistrate makes use of the Police Report for the limited pur- 
pose of satisfying himself as to the existence of such a dispute it is not necessary 
for him to examine the Police-officer with regard to the correctness of such 

report . 8 


(1) 

( 2 ) 


(3) 

<4) 


Section 147 — Note 2. 

9) (1869) 11 Suth. W. R. (Cr.) 3 
' *3) Queen v. Rasttxd bushy. 

23 Cal. 557 (562, 563). Kali Kissen 
Taaorc v. Amind Ohunder Roy. 

6) 1926 Lah. 550 (550, 551), Ahmad 
' n%n v. Jiwan. 

5) 10 Cal. W. N. viii, ilirza Ramzan 
v. Sfunshi. 

a\ 2 Weir 50 (51), Sindama Naik. 
also (1890) 14 Bom. 25 (27), In re 
Atmaram Narayan Parab. 

0\ 3 Cri. L. Jour. 31 (33): 29 Mad. 
97, Arunachalam Oheltiar v. Chtaam - 
bar am . J 

7) 2 Weir 65 (66). 

7) 7 Sutb. W. R. (Cr.) 45 (46), 

Queen v. Ramnath. 


Note 3. 

(1) (1923) 1923 Pat. 366 (367), Abdul Hamid 

v. Hazan Rata. 

Note 5. 

(1) (1896) 6 Mad. L. Jour. 193 (194), Ko- 

landai Nayukan v. Karabudda 
Savudri. 

(1896) 23 Cal. 557 (562), Kali Kissen 
Tayore v. Anund Ohunder. 

(1912) 16 Cal. W. N. xeix (xeix) . 

(2) (1896) 23 Cal. 557 (562), Kali Kissen 

Tayore v. Anund Ohunder. 

(1912) 16 Cal. W. N. xeix (xeix). 

(3) (1931) 1931 All. 14 (15): 53 All. 215, 

Todarmal v. Emperor. 

(1871) 16 Sufh. W. R. 17 (17), In re 
Bhadresv.ari Choxodhrain (Under 
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6. “Dispute likely to cause a broach of the peace”.— In S. 532 of the 
Code of 1872, (corresponding to this section) the words “likely to cause a breach 
oi the peace ’ were absent, and il was held in the undermentioned case 1 decided 
under that, section that the dispute contemplated by the section should be some 
substantial dispute necessitating the interference of criminal authorities and 
that it was not sufficient if there was only a mere discussion or verbal altercation 
between the parties in respect of their rights. Under the present section 
however the Magistrate has to be satisfied not only that a real dispute exists but 
also that such a dispute is likely to cause a breach of the peace. 2 The object of 
this section is not to provide the parties an alternative to a. civil action, 3 or to 
prevent any mischief or injury to individuals, by reason of any such dispute 
but to stop public manifestations of the dispute itself. 4 It was held in the 
undermentioned cases’* that where the rights of the parties had been determined 
by the decision of a Civil Court, the Magistrate would have no jurisdiction to 
inquire into a claim which is at variance with the Civil Court’s deerec, and that 
the proper course would he* to proceed against the aggressive party under S>. 107, 
supra* 

7. Right of user of land or water. — As to the meaning’ of “land or 
water” see sub-S. ( 2 i to S. 145. ante. 

This section is intended to apply only to eases where the dispute relates 
to the right of user of land or water such as the use of highways, pathways, places 
of worship, fisheries, ferries and the like, as distinct from disputes c on ce min () 
immovable proper! if itself for which provision is made under Ss. 145 and 146, 
ante. 1 The expression land or water is not confined to private property only 
and is wide enough to include public property such as public roads, streets and 
pathways." The fact that S. 133, ante provides expressly for the removal of 
obstruction caused to a public pathway does not bar institution of proceedings 
under this section if the conditions necessary for the exercise of the jurisdiction 


S. 532 of the Code of 1X72 the 
words 'h satisfied hv Police report, 
elr.” were absent and it was held 
tliat sindi report per an is inadmissible 
as evidence to prove existence of the 
dispute ) . 




(3) 

(4) 
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judicially determined by a Sub- 
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under this section are established. 2 " But the power of the Magistrates to pass 
orders in respect of such public streets or pathways should not be exercised 
until it is clearly proved that there is a right by custom or by grant or by statute, 
in one section of the public to prevent another section of the public from using 
the public street or pathway on particular occasions or for particular purposes, 
when such use is ordinarily and prima facie lawful . 3 

A “right’' under this section must be a legal right. If the right claimed 
is one which the law will not recognize, such as a right to restrain another from 
fishing in the sea. it cannot he enforced under this section . 3 a 

It has been held that the following rights are rights of user of land or 
water within the meaning of this section : — 

(i) A right to take a car in procession along a public road to a temple . 4 

(it) A right to enter a temple and perform puja therein, or to worship 
therein . 5 

(iii) A right to enter a mosque and officiate as Kazi therein/’ 

(iv) A right to bury the dead in a burial ground . 7 

(v) A right to enter a sumadhi.* 

(vi) A right to erect a bund . 0 

(vii) A right to go upon a land of another for the purpose of collecting 

gratuities for a certain religious purpose . 10 

( viii ) A right of way absolute 11 or limited by the exclusion of vehicular 

traffic. 1 - 

(ix) A right to lay warps in a street . 13 

( x ) A right to grow lac on trees standing on land . 14 


/ 1014 ) 1914 Mad. 712 (713), Karuppana 
’ K omul an v. Kaudasv:ami Koundnn. 

i r. W. 11. 5 (5). llarodo pC T- 


(1866) 


(1910) 


(1927) 


__ ..nd'i . 

j Suth. W. II. 5 (5), Baradaper- 
shad Muslafec v. Mudoo Soodun 
Biswas (Tin- proper course is to pro- 
ceed under S. 133). 

> (1915) 16 Cri. L. Jour. 767 (770): 1916 
1 ' Mad. 75, SudalaimuUtu v. Enan 

H^cfri. L. Jour. 721 (722) (Mad.), 

Hindus of K a n naia a pula iyn m v. Kai 
Kola Christiaan (In tlie absence of 
anv right. tlie Hindus were pre- 
vented from interfering with the ordi- 
nary rights of the Christians to tnke 
water from a public well). 

1927 Mad. 985 (985, 986). Militant- 
,„nd Amir Khan v. Mahalingam 
Pillai (The Muhammadans were 
prevented from interfering: with the 
ordinary rights of the Hindus to 
take out a procession along a public 

• ( 1935 ) Sl 1935 Mad. 350 (352), Setliu- 

' ( karuppan v. Peer Mahamad. 

i 1 <v* 5 ) 1925 Bom. 536 (537), Basappa 

( Rnchapp BeJca ri. In re. 

1925 Mad. 779 (779) Sinnasunmi 
' C hr tty v. Palani Goundan. 

flint see (1900) 24 Bom. 527 (531), In re 
Pandurang Oorind. 

(1910) 11 Cri. L. Jour. 292 (292): 37 
(« M |. 578, Guiram Qhosal v. Lathe- 

ha ri Das. 

/mil) 12 Cri- L. Jour. 3 (5): 38 Col. 

387, Ram Saran Pathak v. Raghu- 
an n da n Gir . 

(1901) 3 Bom. L. R. 416 (418), In re 

Cr. P. O.— 92 


(1914) 


(1888) 


(6) (1906) 


(7) ( 1 92 H ) 


(8) 

(9) 


( 10 ) 


( 11 ) 


( 12 ) 

(13) 

(14) 


Gnyunth'sh tear . 

(1916) 17 Cri. L. Jour. 235 (235): 1917 
Mad. 840. Palaniyandi Paudaram 
v. Patnuiappa The van. 

15 Cri. L. Jour. 671 <6721: 1915 
Mad. 84. Chidanibara Guru!./, -at v. 
Senf/oaa (lounden. 

11 Mad. 323 (326). Muhammad 

/ i n a q \ V- Ku ">' CheK Musali/ir . 

(1933) 1933 Mud. 245 (246), Perianal 

ho nan v. TirumaUii Mar hi Rrddiar.) 
4 Cri. L. Jour. 58 (59): 29 Mad. 
237, hadar Rntrha v. Kad>r Rat.'ha 
Ran: than . 

1928 Mad. 598 (599): 51 Mad. 

>22, Mohammad Abdul v Mohammad 
Ash roll Sahib. 

(1930) 1930 All. 452 (454), !><„,« Ram v. 
hmperor . 

(1930) 1930 Cal. 59 (59). Sasbi Bhutan 
(houdhary v. Debendra Gati Ron. 
(See also (1885) 1 ! Cal. 52 (54) JJari 
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( xi ) A right to let off water by its natural course. 15 

( xii ) A light to fish. 16 

(xiii) A right to moor boats and dry fishing nets on the land of another. 17 

(xiv) A right to use the water emanating from the river and running 

through a particular channel. 18 

(xv) A right to irrigate from a tank. 19 

(xvi) A right to use the water of a well. 20 
(xvii) A right to ply ferries. 21 

A right of privacy is not however a right in the assertion of which a 
person can be justified in entering the premises of another for the purposes of 
closing the doors and windows and is therefore not a right of user of any land 
or water. 22 Similarly the right of a Muhammadan to do worship in the land of 
another, which is dependent upon the will of such person cannot be enforced 
under this section. 28 

It has been held that the following rights are not rights of user of land 
or water within the meaning of this section: — 

(i) A right to an undivided share in a property. 24 

( H ) A right to remove sandalwood paste from the person of an idol. 21 ’ 

(in) A right to a dignity or privilege not properly cognizable by a 
Civil Court. 26 

It has been held that the obstruction of a drain into which the sewage of 
complainant’s premises fell does not come within the terms of the section. 27 

8. "‘Easement or otherwise". — Previous to the amendment of 1923, 
it was held by the High Court of Calcutta that the section had no application to 
rights not resembling/ easements, such as a right to perform puja in a temple or 
to rights acquired by contract. 1 It was held by the High Court of Madras 
however, that the section was wide enough to apply to cases of such rights also. 2 
The introduction of the words “or otherwise” by the amendment of 1923, gives 
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Notes 

7—8. 


(15) (1911) 12 Cri. h. Jour. 319 (320) (Cal.). 

Do trial Karr v. Siva Pershad Pandit. 

(16) (1896) 23 Cal. 557 (560), Kali Kisscn 

Tagore v. Anand Chuiuhr Ray. 
(1896) 23 Cal. 55 (59), Dukhi Mullah v. 

Ha! wag. 

(1934) 1934 Pat. 86 ( 88 ): 13 Pat. 153, 
Rnmroap Mahlon v. Mono Mian 
(Right to catch fish in waters upon 
the land of another — Dispute as to 
such right — Section applies) . 

(17) (1920) 1920 Cal. 561 (562). Kali Kumar 

Pax v. Hi} oi/ Gavind Mitra. 

(18) (1919) 1919 Pat. 174 (175), Manzvr Hus- 

xa i n v. Gauri Lai Das. 

(19) Oudh S. C. 64, Quec\n-E inpress v. Mt. 

Ilvvhui i . 

(20) (1924) 1924 Nag. 294 (295), Parashram v. 

Gopal Ramchandra . 

(21) (1899) 3 Cal . W. N. 148 (149), Maharaja 

llarbullabh Kara in Sing Bahadur v. 
Itajrang Pass (S. 147 and not S. 145 
applies to dispute regarding ferry) . 
[Rut compare (1399) 26 Cal. 188 (193), 
II u rb u'lubh Kara in Singh v. Lueh- 
mrst'ar Prasad Singh. (Dispute con- 
cerning not only right of ferry hut 
also land and water over which 
right was exercised — Held S. 145 


( 22 ) 

(1888) 


(1913) 

(23) 

( 1925) 

(24) 

(1883) 


(1908) 

(25) 

(1902) 

(26) 

( 1890) 

(27) 

( 1866) 


applied).] 

Rat. Un. Re. Cr. Cas. 357 (358), 
In re Gordhandas . 

14 Cri. L. Jour. 400 (401) (Bom.), 
In re Shankar Sadasiva Katre. 
1925 Pat. 435 (435), Ram Pratab 
Maruari v. Sheikh Satif. 

5 All. 607 (608), Bern A arain v. 

Acharj Nath. . 

7 Cri. L. Jour. 309 (310) (Bom.), 
Emperor v. Gopal Rao Tenkatesh. 

4 Bom. 438 (439), In re Pandu - 


a n 9 • 

4 Bom. 25 (27), In re Atmaram 
fa ray an Parab. 

, Suth. W. R. 58 (59). In 
muh/lhnnath Base. 


re 




(1910) 

(1900) 
( 1906) 
(1888) 


Note 8. 

14 Cal. W. N. 611 
578, Guiram Ghoshal 
Das. 

4 Cal. W. N. 779 


(614) : 37 Cal. 
v. Lai Behary 

(780), Empress 


v. Ganpat KaJwar. 

29 Mad. 237 (238), Kader Batsha 


v. Kader 
11 Mad. 
Musaliar v 


Batcha. . . 

303 (326), Muhamined 

.~ Kunji Chek Musaliar. 


Dispute concerning rights of use 


OF IMMOVABLE PROPERTY. 


731 


effect to the Madras view. 2 ® 


The word “easement” is not used in the restricted sense in which it is 
used under the English Law 8 nor is it confined to the right of easement acquired 
by uninterrupted enjoyment for a period of 20 years as provided by S. 26 of the 
Limitation Act, 4 For the purposes of this section it is enough if the right 
existed and was exercised during the last season or within 3 months next before 
the commencement of the proceedings. 5 


9. Preliminary order in writing.— Before the amendment of 1923 the 
section contained no specific direction for the drawing up of a preliminary order, 
and it was held in the undermentioned case 1 that the Magistrate was not 
bound to record a preliminary order as in the case of a proceeding under S. 145. 
The amended section now specifically enables the Magistrate to make a prelimi- 
nary order in writing stating the grounds of his being sat isfied as to the existence 
of a dispute likely to cause a breach of the peace and requiring the parties 
concerned in such a dispute to attend his Court and put in written statements 
of their respective claims to the right in dispute. The preliminary order should 
direct the parties to attend the Court of the Magistrate making the order- it is 
not proper to direct the parties to appear before another Magistrate. 2 

10 . . '‘Parties concerned in such dispute”.— The Magistrate should 

ascertain and bring on record all such persons as are interested in the right 
claimed and require them to attend his Court for the purposes of the inquiry 
into the existence of the right. The proprietor of the land in which a right of 
way is claimed is a necessary party to a proceeding under this section though 
such person may not be actually concerned in the dispute. 1 It is not however 
necessary to implead the person from whom one of the parties derives his title; 
it is sufficient if the actual claimants are impleaded. 2 The omission to implead 
necessary parties is however only an irregularity and does not render the 
proceedings illegal unless prejudice is caused to the parties. 3 But an order 
passed without the necessary parties on record will not be binding on such 
parties. 3 ' 4 ; 


The Magistrate has no power to add parties after the commencement of 
the enquiry. 4 See S. 145, ante . 
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S. 147, 
Notes 
11 — 12 . 


11. Service of Notice. — The provision as to the service of notice is 
imperative and the Magistrate should not pass final orders under this section 
without issuing a notice as required by this section. 1 A notice issued under 
S. 145, is not a sufficient compliance. 2 

As to tile effect of non-service of notice, see S. 145, ante. 

12. Inquiry into the existence of the right. — The action taken under 
this section being of an emergency nature, a lengthy and elaborate inquiry into 
the rights of the parties is not contemplated. The Magistrate would be justified 
in passing an order in favour of one party, if he thinks, on a summary inquiry 
into the rights of the parties that there arc reasonable grounds showing the 
existence of the right in favour of such party. 1 He should not however refer 
the matter to a Civil Court without any inquiry whatever, 2 but is bound to 
inquire into the matter in the manner provided under S. 145. That is, he should 
peruse the statements filed by the parties, hear the parties, receive all such 
evidence as may be produced by them respectively, consider the effect of such 
evidence, take such further evidence if any as he thinks necessary and decide 
the question of the existence of such right as claimed by the parties. See 
S. 145 and the undermentioned cases/ 1 

lie should not pass an order merely on the ground of the convenience of 
the parties 4 or on the basis of any private information furnished to him, y or on 
a consideration of sentimental caste objections 6 but should come to a judicial 
decision on satisfactory proof regarding the rights of the parties. 7 

As the subject-matter of the dispute is a right of user of land or water, 
the Magistrate cannot pass any order of attachment .* lie has also no power 
to pass any interlocutory order restraining the parties from exercising then 1 
rights pending the inquiry under this section. 0 If the case is emergent and 
calls for immediate action, he has power to prevent a breach of the peace by 
taking action under S. 144, ante™ 
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13. Exercise of the right. — 'Where the Magistrate comes to the 
•conclusion that the right claimed exists, he should also decide and give a finding 
as to whether such right was exercised within three months next before the 
institution of the inquiry, or where the right is exercisable only at particular 
seasons or occasions, whether it was exercised during the last of such seasons or 
occasions. 1 It is not however necessary to give such a finding as to the exercise 
•of the right where the Magistrate decides that the right itself does not exist. 2 


It is not necessary that any specific instance of the exercise of the right 
should be proved where a general continuous exercise of such right is satis- 
factorily proved. 3 The Magistrate may also draw a presumption under S. 114 
of the Evidence Act, that the party having the right of user of the land, also 
exercised such right in the absence of clear evidence to the contrary. 4 It lias 
been held by the High Court of Madras that the word ‘exercise' does not mean 
“successfully and completely to assert ” and that it is sufficient if the person 
having such right makes even a small gesture in the assertion of such right. 5 


The period of three months has to be calculated from the date of the 
institution of the inquiry that is from the date the Magistrate draws up formal 
proceedings and passes the preliminary order after satisfying himself as to the 
•existence of a breach of the peace. 0 It has however been held by the High Court 
of Patna that the institution of the inquiry could only be the date on which 
the complainant brings his grievance to the Court and not the date on which 
the Court draws up the proceedings. 7 


It has been held by the High Court of Bombay that where a person was 
prevented from exercising his right within the period of three months because 
of circumstances beyond his control— as by obstruction by the other party— the 
proviso has no application and the right of such a person may be declared under 
this section. 8 On the other hand the High Court of Madras has held that there 
is no justification for the addition of such a condition to the section and that 
the words of the proviso should be given their plain meaning. 0 
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Note 14. 


14. “Order prohibiting any interference with the exercise of such 
right”. — Under t he section ,as it stood before 1923, where the Magistrate 
found that the rigid claimed existed, he had to pass an order “permitting such 
thing to be done or directing that such thing should not be done as the case 
may be” and these words were construed as enabling the Magistrate to pass an 
order directing a party to do a positive act such as the removal of a bund or 
fence erected by one parly but which interfered with the exercise of the right of 
the other party. 1 It was also held that in case the party enjoined failed to carry 
out such order, the Magistrate had power to direct the Police to assist in the 
removal of such obst ruction to the exercise of the right, by the other party. 1 ’* 
By 1 he amendment of 1923, the Magistrate is enabled to pass an order “prohi- 
biting any interference with the exercise of such right”. Thus while the order 
under the section before the amendment was directed to the person claiming 
io he entitled to the rigid, the order under the present section is directed against 
the person who is interfering with such right. 2 It lias been held by the High 
Court of Calcutta that the power of the Magistrate under sub-S. (2) of the 
amended section is analogous to the power of a Civil Court to grant a temporary 
injunction restraining a person from doing a certain act — but that the Magis- 
trate has no power to make an order in the nature of a mandatory injunction 
such as for instance, directing a party to remove an obstruction or bund put up 
by him. 2 On the other band it has been held by the High Court, of Madras 4 and 
Patna, 5 that there is no such restriction in the wording of the section itself, and 
that, an order under this section passed against the person who has placed an 
obstruction to the enjoyment of the right would place that person in effect, 
under a duty to remove the obstruction put up by him. 

The Magistrate has to prevent arbitrary interference with the right; he 
has no power to pass a purely declaratory order under this section/’ 

It lias been held by the Calcutta High Court that where A is ordered not 
to interfere with the exercise by B of his right of way over the former’s land, 
the removal by B of a fence put up by A obstructing such right is not an act 
done “otherwise than in due course of law” within the meaning of S. 9 of the 
Specific Relief Act. 7 


Note 14. 


(1911) 

(1) (1901) 5 Cal. W. X. 67 (70). Dhanuk- 

dhr»’u Snrfii Lai v. No nda Lai Bose. 


[But see 

(1901) 5 Cnl. W. N. 335. Lai it Chandra 

N( ogi v. Tariui Pershad Gupta. 

(1911) 12 Cri. L. Jour. 319 (320) (Cnl.). 

(2) 

(1930) 

Da fat Koer v. Sira Pershad. 

(1870) 13 Suth. W. R. (Cr.) 51 (52), 

(3) 

(1925) 

Quern v. Mndho Churn. 

(1912) 18 Cri. L. Jour. 184 (185): 39 Cal. 


(1935) 

560, Atnbika Prasad Singh v. Guru- 
sahai Singh. 

(1919) 1919 Pat. 174 (176). Mnnzur Hus- 
sain v. Gauri Lai Pas. 

(1914) 1914 Mad. 712 (712, 713), Giri A g- 
pa ga v. G. Krista mm a. 

(4) 

(1930) 

[But see (1882) 4 Mad. 121 (123). In the 
matter of Alfred Lindsay (Dissented 

(5) 

(1929) 

from in 15 Cri. L. Jour. 362). 

(1914) 1914 Mad. 239 (240), Subramania 

(6) 

(1884) 

Iyer v. Muthu Amhalam. 

(1866) 5 Suth.W.R. (Cr. ) 57 (57). Sre- 


(1880) 

munto Pulori v. Ramchand Aduck. 1 
(1-a) (1912) 13 Cri. L. Jour. 184 (185): 39 

Cal. 560. Ambika Prasad Singh v. 

(7) 

(1935) 


12 Cri. L>. Jour, a i si (o-y; 

Doirlat Koer v. Siva Pershad Pandit. 

(1909) lOCri. L. .Tour. 579 (580): 
36 Cnl. 923. Dahnir Puri v. Khoda - 
dad Khan.] 

1930 Mad. 865 (865), Tenkanna v. 
Venkata Sun, a Nertadri Kao. 

1925 Cnl. 991 (992). Hari Matt Past 
v. Ha rid a si Past. 

1935 Cal. 454 (455). Jogendra C han \ 
dra Pas v. Birendra Lai Pas (Orcl.u* 
directing A not to interfere with l> •' 
exercise of his right of way is proper 
But order to A to remove fence oh- 


a nna 


v . 


IIVI • \ ^ > ' ’ 

Venkata Sun, a Neeladri Kao 

_ _ . a v n \ TS — M 


7 Mad. 49 (51). m me 
the petitioner of N a rayon a Taragan. 
5 Cal. 194 (197), In the matter ot 
Maharaja of Kurd nan v. The Chmr 
man of Darjeeling Municipality* 

1935 Cnl. 454 (455), Toga ndrn 

Chandra Das v. Birendra Lai Dos, 
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- 1UOQ 16 ;. Prohibiting' the exercise of such right ’’.—Before the amendment 
IJ-o, there was no provision enabling the Magistrate to pass an order prohi- 
biting the exercise of the right, in ease he found that such a right did not exist 
but it was held nevertheless that the Magistrate had the power to pass a prohibi- 
tory order in order to prevent a breach of the peace . 1 The amendment specifi- 
cally provides that m case the Magistrate finds that such a right as claimed 
does not exist, he should pass an order prohibiting such party from exercising 
that right . 2 Where however the Magistrate finds that the right existed, but 
that it was not exercised within the period of three months or during the last 
season, lie cannot pass a prohibitory order under this section . 3 


16. Decision of a Civil Court.— Sub-S. (4) provides that an order 
under this section is subject to any subsequent determination of the rights of 
the parties by a Civil Court, and therefore the remedy of the party aggrieved 
by the order of the Magistrate is only to bring a civil suit. Where however, 
the right in dispute is itself not a right that can be adjudicated upon by a Civil 
Court, the Magistrate has no power to institute proceedings under this section. 1 

17. Conversion of proceedings.— Where the Magistrate institutes 
proceedings under S. 145 and subsequently discovers that the dispute relates 
to a right of user of land or water within the meaning of this section, he cannot 
convert the proceedings into one under this section but should pass' a prelimi- 
nary order as required by this section and provide opportunities to the parties 
to adduce evidence with regard to the existence of such right. 1 If however he 
converts the proceeding under S. 145, into one under this section and passes an 
order thereon, and the parties are not prejudiced thereby, the order will not be 
set aside in revision. 2 


S. 147. 
Notes 
15 — IS 


Similarly a proceeding under S. 133, cannot be converted into a 
proceeding under this section unless the conditions necessary to give the Magis- 
trate jurisdiction under this section are established and a preliminarv order 
under this section is passed. 3 

18. Revision . — See S. 145, ante. 

The High Court will not interfere with a finding of fact arrived at bv 
the Magistrate and the remedy of the person aggrieved by such a finding is in 
bring a suit in a Civil Court. 1 


(In removing the fence B does not act 
otherwise than in due course of law) . 
Note 16. 

,,, M oiqn 1019 Cal. 207 (208), Pyari Mohan 

(1) (1919) y jj ar is h Chandra Saha. 

( 1930) 1930 Pat. 291 (292), Sahan Lohar 

(2) .(lJduj x Vpadhy(l ' 

(1891) Rat. U. Re. Cr. Cas. 548 (549), 

' Queen-Empress v. Madhavdas. 

( 1 025) 1925 Bom. 536 (587), Basappa Ra- 
(1 ' chappa Belkari, In re. 

Note 10. 

/n / 1 £ 90 ) 14 Bom. 25 (27). In re. Atmaram 
(1) ( 1890) fr arayan Parab (Held also that the 

order was bad in form as it contained 
no restriction of the time during which 
it was to operate) . 


(1) (1010) n Cri. L. Jour. 61 (62): 1000 P 
[Sco (1690, 3’clf w.'il r/ZTIio, M , 
,2) <1925) 

(3) (1911) 12 (Vi I A t'" r Sar, °- 

(1) I 1926) mFS <->• — — 




Local inquiry. 


S 148. 



1 48 . 



Local inquiry. 


(1) Whenever a local inquiry is necessary for the 

purposes of this Chapter, any District 
Magistrate or Sub-divisional Magistrate, 


may depute any Magistrate subordinate to him to make the in- 
quiry, and may furnish him with such written instructions as 
may seem necessary for his guidance, and may declare by whom 
the whole or any part of the necessary expenses of the inquiry 
shall be paid. 

(2) The report of the person so deputed may be read as 
evidence in the case. 


(3) When any costs have 

been incurred by 

costs® 18 as t0 any party to a 

proceeding under 
this Chapter for witnesses, or 
pleader’s fees, or both, the 
Magistrate passing a decision 
under section 145, section 146, 
or section 147 may direct by 
whom such costs shall be paid, 
whether by such party or by 
any other party to the proceed- 
ing, and whether in whole or in 
part or proportion. All costs 
so directed to be paid may be 
recovered as if they were fines. 


(3) When any costs have 

been incurred by 

costf r as t0 any party to a 

proceeding under 

this Chapter * * * * the 

Magistrate passing a decision 
under section 145, section 146, 
or section 147 may direct by 
whom such costs shall be paid, 
whether by such party or by 
any other party to the proceed- 
ing, and whether in whole or in 
part or proportion. Such costs 
may include any expenses in- 
curred in respect of witnesses, 
and of pleaders’ fees tvhich the 
Court may consider reasonable. 


♦(CODE OF 1882— S. 148.) 

14, S . Whenever a local inquiry is necessary for the purposes of this chapter, any 

District Magistrate or Sub-Divisional Magistrate may depute 
Local inquiry . any Magistrate subordinate to him to make the inquiry, and 

may furnish him with such written instructions consistent with 
the law for the time being in force as may seem necessary for his guidance, and may declare 
by whom the whole or any part of the necessary expenses of the inquiry shall be paid. 


The report of the person so deputed may be read as evidence in the case. 

When any costs have been incurred by any party to a proceeding under this chapter 

for witnesses ’ or pleaders 7 fees or both, the Magistral e 
Order as to costs. passing a decision under section 145, section 146, or section 

147, may direct by whom such costs shall be paid, whether \v 
su<*h party, or by any other party, to the proceeding, and whether in whole or m part or 
proportion. All costs so directed to be paid may be recovered as if they were fines. 
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SYNOPSIS. 


I LEGISLATIVE CHANGES 
II SCOPE 

HI LOCAL ENQUIRY — MEANING OF 

(1) Ex parte Enquiry 

(to) Who can hold the enquiry 

IV REPORT OF THE ENQUIRY 

( 1 ) Costs- -Sub-S . ( 3 ) * 

(to) Amount of costs 

• • • 

(b) When order for costs should be made 

(r) For and against whom order can be passed 
V NOTICE 

VI RECOVERY OF COSTS 

VII REVISION 


Note No. 
1 
2 

3 
3-a 

4 

5 

6 

7 

8 
9 

10 

11 

12 


Other 

Costs — 

In revision. See Note 6, Pts. 3-5. 

In favour of legal representatives. See 
Note 9, Pt. 4. 

Time for awarding. See Note 8. 


Topics. 

Who can award? See Note 6, Pt. (5. 
Decision by deputing Magistrate based on 
report. See Note 5, Pts. 9-11. 

Local inquiry when to be ordered. See 
Note 1. 


1. Legislative Changes. I here was no section corresponding to this 
in the Code of 1861 . 

Changes introduced in 1882 — 

(1) T he words ‘‘any Magistrate of the first class” which occurred in 

S. 5o3 of the Code of 1872 were substituted by the words 
any District Magistrate, or Sub-Divisional Magistrate” 

(2) Paragraphs 2 and 3 corresponding to the present sub-Ss 2 and 

3 were newly added . * 

Changes introduced in 1898 — 

The words “consistent with the law for the time beino in force” fn 
the first paragraph were omitted. n 

Changes introduced in 1923 — 

( 1 ) Tlie words ‘ ' for witnesses ’ or pleaders ’ fees or both ” in sub S 

were omitted. * 


(CODE OF 1872 — S. 533.) 


' * w, ouo.; 

533. Whenever a local inquiry is necessary for the purposes of this . 

Magistrate of the first class may depute anv \ 

Local inquiry to deter- subordinate to him to make the inquiry and mav u* 

mine boundary dispute. with such instructions, consistent u-i th the law f . ‘ 

being in force, as may seem necessarv for ,• , t,me 

may declare by whom the whole or any part of the necessary expenses of the L^^lTe 
p&id • 

(CODE OF 1861 — Nil.) 


S. 148, 
Note 1. 


C f. P. C . — 93 
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S. 148, 
Notes 
1—4. 


(2) The words “all costs were fines” at the end of 

. i the sub-S. (3) were omitted. 

(3) The words “such costs reasonable” have been 

newly added. 

« 

2. Scope. — This section provides for a local enquiry in proceedings 
under this Chap. (XII) . It is not in every case that a local enquiry should 
be held. 1 It should be held if it will assist the Magistrate in determining the 
several points or the boundaries of the property in dispute. 2 The object of a 
local enquiry is to understand and appreciate the topography of the land in dis- 
pute in order to aid the Magistrate in appreciating the evidence offered in Court, 
as to the main point, i.e.. of possession. 3 A local enquiry should not therefore 
be directed on matters, which may be proved by evidence, e.g., actual possession. 4 
An order completely transferring the function of making investigation into the 
dispute to a subordinate Magistrate is hence an abuse of the power conferred by 
this section. 5 The order deputing the enquiry must show the necessity for an 

enquiry. 6 

3. “Local Enquiry ’’—Meaning of.— A “local enquiry” under this 
section is not synonymous with “local inspection”; hence a person deputed 
to hold an enquiry under this section is competent to examine witnesses. 1 But 
a mere survey of lands, after enquiry from all parties is not a “local enquiry 

but merely a ministerial act. 2 

3-a. Ex parte enquiry. — As the report of the enquiry forms part of 
the proceedings, and the parties thereto are affected by it, such enquiry should 


not be held ex parte. 1 

4. Who can hold the enquiry.— The section provides that whenever 
a local enquiry is necessary, a District Magistrate or Sub-Divisional Magistrate 
may depute anv Magistrate subordinate to him to make the enquiry. is, 

however, does Aot prevent him from making the inquiry himself. 1 The person 

• • . 


(1) (1919) 

(2) (1919) 

(3) (1922) 
(1906) 

> (1920) 
(1923) 
(1923) 

. (1911) 

1 . . • • 

(V)/(1918) 
(1908) 
! > (1928) 

(1879) 
(5) (1932) 


Section 148— Note 2. 

1919 Cal. 884 (885), Upendranath 

v. Prasanna Kumar. 

1919 Cal. 884 (885), Upendranath 
v’. Prasavna K umar. 

1922 Put. 249 (251), Mt. Ram Ratan 
j Knar v. Tarakhnath Bhattacharji. 

3 Cri. L. Jour. 193 (194) (Cal.), 
Lai Behari Saha v. Be joy Shankar 

Sikdar. . 

1920 Pat. -749 (749), Ram Sahax 
Singh v. Dwarka Singh. # 

1923 Pat. 31 (32), Lachmx Naraxn 
Agarwala v. Mukhram ilarwan. 
1923 Pat. 366 (367), Abdul Hamid 
v. Hasan Raza. 

12 Cri. L. Jour. 319 (ol9) (Cal.), 
Dowlat Koer v. Siva Pershad (Where 
levels and fall of water are concern- 
ed, local, enquiry should be ordered). 
1918 Nag. 136 (137), Jaiwanti v. 
Ram Rao. 

8 Cri. L. ; Jour. 150 (150) (Mad.), 
In re flnmaswami Nayakar. 

1923 Pat. '31 (32), Lachmx Narain 
Agarwala v. Mukhram Marwari. 

3 Cal. L. R. 134 (136), In re Bai- 
leant Kumar. 

1932 Mad. 368 (369), Gadagamma 
Venkatapathi v. Baliarsimhuni San- 
yasiraju. 


(1907) 


(1892) 
(1879) 
(6) (1908) 

(1) (1918) 
(1919) 

(2) (1922) 


6 Cri. L. Jour. 384 (384): 31 

Mad. 82. Armugo Gobinda v. Ven- 
kata Subbier. 

2 Weir 118 (118), Hanumanthappa 
v. Hussain Saib. 

3 Cal. L. R. 134 (136), In the mat- 
ter of Baikant Kumar. 

8 Cri. L. Jour. 150 (150) (Mad.), 
In re Rainaswami Nayakar. 

Note 3. . 

1918 Mad. 791 (793), Muthuswamx 

Nadan v. Kalinga Moopan. 

1919 Mad. 166 (167), /ayannadAa 
Rao Bahadur v. Gopala Krxshna Rao 

Bahadur. __ 

1922 Pat. 224 (225) : 1 Pat. 75, 
Chalai Mahto v. Bobu Surendranath 
Ghatterjee. 


Note 3-A. _ . . 

(1) (1920) 1920 Pat. 749 (749), flam Sahax 

Singh v. Dwarka Singh. 

Note 4. , t 

(1) (1901) 5 Cal. W. N. 686 (688), Raj Mohan 

v. Prosunno Chandra. _ 

(1911) 12 Cri. L. Jour. 319 < 319 > (C p^/ 
Dowlat Koer v. Seva Pershad Pan- 

(1923) 1923 Pat. 366 (367), A.bdul Hamid 
v. Hasan Raza. 
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depmed to make the enquiry must he a Magistrate and not a Kanungo 2 ' and such 

ek( f, t“ l mi L make , thC lnqiUry Umself and cannot delegate it to somebody 
else. It has however been held in the undermentioned case 4 that this section 

is only an enabling one and does not prevent any person being deputed under 

the general provisions of law to hold an inquiry, though in such eases such 

person should come into the witness-box and depose to what he saw. 

A ministerial act, c.g., the survey of the disputed land not being a local 

enquiry, can be deputed to a pleader, or a commissioner, or an amin or a 
Kanungo. 5 


5. Report of the enquiry. — Where a local enquiry has been made 
under this section, the report of the Magistrate holding the enquiry mav be 
read as evidence and becomes part of the proceedings. 1 The party affected bv 
it is therefore entitled to be acquainted with the result of the enquiry and should 
be given an opportunity of rebutting the report. 2 It is however doubtful whe- 
ther the evidence taken by the Magistrate at the enquiry forms part of the 
record of the proceedings and whether it can be relied upon by the deputing 
Magistrate. 3 But it lias been held that if such evidence is acted upon, without 
objection from the parties, the Magistrate does not act without jurisdiction 4 ; at 
the least it amounts to a mere irregularity curable by S. 537. 5 

But where the person deputed is not a Magistrate but a Kanungo 0 or an 
amin, 7 the report does not automatically form part of the record. Efemust <*o 
into the witness-box and give his deposition and then alone his report is admissi- 
ble under S. 157 of the Evidence Act. 8 


On receipt of the report, the deputing Magistrate must hold further 
enquiry 9 and cannot base his order merely on the local inspection; he must take 


S. 148, 
Notes 
4 — 5. 


(1900) 4 Cal. W. N. 779 (7*0), Empress 
v. Oanpdt Kalu'nr. 

(1922) 1922 Put. 294 (294), Ram sunder v. 

Maharaja Bahadur Keslio Prasad 

Singh. 

(1906) 3 Cri. L. Jour. 193 (194) (Cal.), 
Lai Bchari Saha v. Be joy Shankar 
Sikdar. 

(1922) 1922 Pat. 249 (251), Ml. Ram Ra- 
ton Knar ▼. Tarakhnath. Bhattachar- 

(1868) 9 Suth. W. It. 64 (65), Ml. Anun- 
dee Koer v. Ranee Soonaet Kooer. 

( 2 ) (1881) 7 Cal. L. R. 352 (353), Umachum 

U) Santra v . Beni Madhub Roy. 

(3) (1918) 1918 Nag. 136 (137), Jaiwanti v. 

Rama Rao. 

/ 4 .\ M911) 12 Cri. L. Jour. 480 (480) (Cal.) 9 
' ' v Achambit Dna v. Surada Prasad 

JJoldar. 

[See also (1873) 20 Suth. W R. 57 (57), 
Queen v. Sounnbcr Ahir (Enquiry 
was deputed to amin).] 

(5) (1922) 1922 Pat. 224 (225) : 1 Pat. 75, 

' ' ' Chulai Mahto v. Babu Surendranath 

Chatterji. 

(1873) 20 Suth. W. R. 57 (57), Queen v. 
Soumber Ahir. 

(1911) 12 Cri. 1*. Jour. 480 (480) (Cal.), 
Achambit Das v. Sarada Prasad 
Holder. 

Note ft. 

(1) ( 1918 ) 1918 Nag. 138 (136), Jaitcanti v. 


(2) (1918) 
(1874) 

(3) (1917) 

(1879) 

(4) (1917) 

(1919) 

(1879) 


v. 


(5) (1917) 

(6) (1911) 


(7) 

( 8 ) 


( 9 ) 


(1878) 

(1911) 

(1873) 

(1917) 


'm* Nag.' 136 (136), Jaiwanti 
Kama Ran. 

mi Suth ' R- Cr. 25 (26), Mir 

Dhunoo v. Thomas Brown. 

1* Cri. L. Jour. 715 (717): 1918 

79 J; Muthusivami Nad an v. 
hat mya Moopan. 

134 ,136R In « «'"• 
Kali a ga Jf oopa n . 

163 (187). Jagannadlta 
£ , ’ Gopatakrtshna Rao. 

? Cyl* R- 134 (136), In re Bai- 

v “ Kn ™(f r (Agreement to abide 
•>> the enquiry) . 

18 Cri. L. Jour. 715 (717)- 1918 

KaLgaMoo^‘ hUtU ' ami '■ 

loum'S,*?; 2L* 57 (57) - - 

12 Cri. L. Jour. 480 (480) (Cal) 

?“ - ^ada Pr^ai 

I® R -, (87), Queen V. 

bowmber (Ameen's report) . 

MiJ to, 1 715 (716 ) • 1913 

U 9 ; jsssr** Nndan v - 
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Notes 
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evidence tendered by the parties. 10 It lias however been held that, it is not illegal 
to act upon the report alone when no evidence is tendered by the parties. 11 

6. Costs — Sub-S. (3) . — The powers under the Civil Procedure Code as 
to costs cannot be imported into criminal proceedings. Costs can be awarded 
only under the provisions of this Code. 1 Under sub-S. (3) of this section costs 
can be awarded by the Ala gist rate who finally disposes of the proceedings. It 
has been held that the High Court in revision can also pass an order as to costs 
in the original proceedings as an incidental or consequential order under S. 439 
read with S. 423 (r/). 2 But there is a difference of opinion as regards the power 
of the High Court to award costs incurred in the revision proceedings. The High 
Courts of Bombay and Rangoon take the view that the High Court can pass 
such an order as a consequential and incidental order. 3 The High Courts of 
Madras and Allahabad have on the other hand taken a different view. 4 The 
Rangoon High Court lias further held that the question whether an order under 
sub-S. (3) is consequential or incidental is to be determined upon the circum- 
stances of each case. 5 

Where the original ease has been tried by one Magistrate, his successor 
cannot pass an order for costs 0 though where an order for costs has been passed 
by the former, the successor can make an assessment thereof. 7 

7. Amount of costs. — Prior to the amendment of this section in 1923, 
the Magistrate could award costs incurred by the party for witnesses* or pleaders’ 
fees only 1 and had no power to award any other costs, e.g.„ a sum for the damages 
to the crops, 2 or a penalty paid by a party on a document not properly stamped. 3 


(1S92) 2 Weir 118 (118). IJanumanthappa 
v. Hussain Sahib. 

(1932) 1 932 Mad . 368 (369), Gaduyamma 
Ycnkntapnthi v. Bnliarsimhuni. 

MM (1900) 4 Cal. W. N. 779 (780). I' at pc tor 

v. G (input Kalmar. 

(1922) 1922 Pat. 294 (294). Ramsundar v . 

Maharaja Bahadur Kesha Prasad 
S i n i/h . 

(190(3) 3 Cri. L. Jour. 193 (194) (Cal.), 
Lai B chart Saha v. Bnjoy Shankar. 
(1922) 1922 Pat. 249 (2.">1). .177. Raw Ra- 
(an Knar v. Tarakhnath Jlhatla 
Char} I v. 

< 1M»K) 9 Suth. W. R. 64 (65). A Minder v. 
Soonucl. 

(See (1921) 1921 Cal. 272 (272). Gafin n 
fjouladar v. Karirnudy Chowkidar 
( Final order based on local inquiry of 
which no note or memorandum was 
recorded was set aside) . 

1920 Lah. 114 (115). For AH Shah 
v. Rahim Shah.] 

17 Cri. L. Jour. 478 (478): 1917 
Mad. 854. Mulhustcami v. Knlinga. 

14 Cri. L. Jour. 302 (302. 303) 

(Cr.1.1, Piziruddin v. Tatajcnnissa. 

Note 6. 

1926 Pom. 91 (96). Bai Jibn v. 
Chandulal Ambalat. 

1926 Pom. 9 L (96). Bai Jibn v. 
Chandulal Ambalal. 

1933 Rang:. 288 (291): 11 Rang. 
361, Ma Mya Khin v. Manny Po 
IT (tea . 

1925 Mad. 438 (440): 48 Mad. 262. 
Teerappa Naidu v. Avudayammal . 
1933 All. ,264 (269): 55 All. 301, 
Kapoor ('hand v. Suraj Prasad. 

1926 Pom. 91 (96), Bai Jibn v. 
Chandulal Ambalal. 

1933 Rang. 288 (291): 11 Ran?. 
361, Ma Mya Khin v. Manny Po 


(1920) 
ID M916) 
(1913) 

(1) (1926) 

(2) (1926) 
(1933) 

(1925) 
(1933) 
< 3 ) (1926) 
(1933) 


Hina. 

(1925) 1925 Mad. 438 (440): 48 Mad. 262, 
Vrirappa Xaidu v. Avudayammal. 

4) (1933) 1933 All. 264 (269): 55 All. 301, 

Kapoor Chand v. Suraj Prasad. 

5) (1933) 1933 Rang. 288 (291): 11 Rang. 

361. Ma Mya Khun v. Manny Po 
II t ten . 

6) (1929) 1929 Pat. 93 (94), Manghit Sahu 

v. Ramdhani Tomboli. 

(1920) 1920 Cal. 320 (320): 47 Cal. 974. 

.Vo fa r Chandra Pal v. Sidhartha 
K rish na . 

7) (1910) 11 Cri. L. Jour. 335 (336): 13 

Oudh Cas. 66, Iklas Cnas v. Raj 
K u ra } . 

(1914) 15 Cri. L. Jour. 676 (677): 1915 
Mad. 92, Subbiah Servai v. Chok- 
kalinga The ran. 

(1896) 23 Cal. 37 (38, 39), Mohomed hr- 
shad Ali v. Sarada Prasad. 

(1895) 22 Cal. 384 (386), Giridhar Chat - 
trrjee v. Ebadullah Naskar. 

(1906) 4 Cri. L. Jour. 171 (172) (Cal.), 
Dilbasi Kotr v. Deorathi Kocr. 
[Rut see (1894) 21 Cal. 609 (611), Bho- 
jal Sonar v. Nirban Singh. ] 

Note 7 - , , . 

1) (1912) 13 Cri. L. Jour. 297 (297) (Mad.), 

P. Poddanna v. Tummata Oanta 

Kotiah. . . 

(1921) 1921 Pat. 176 (178), Khubt Singh 
v. Darbari Mahton. 

(1905) 2 Cri. L. Jour. 552 (554): 32 Cal. 

602, Pray ay Mahton v. Gobind 

(1913) 14 Cri. L. Jour. 210 (210) (Mad.), 
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(3) (1913) 14 Cri. L. Jour. 210 (210) (Mad.), 
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But in view of the amendment, the power, of awarding costs is extended to 
award other incidental costs also, the costs for witnesses, and pleaders’ fees being 
included therein. Hence the cases prior to 1923 deciding that the Court could 
not award more than costs for witnesses’ or pleaders’ fees are no longer good law. 

Under this section, only the costs incurred by the party either in whole 
or m part can be awarded. 3 " Hence it follows that the order ‘should be passed 
after due enquiry into the amounts of costs incurred. 4 The sum awarded need 
not howeyer be arrived at after exact calculation. 5 It should only be a reason- 
able sum, 6 after considering the number of witnesses and the number of hear- 
ings. 7 The scale however should not be too liberal.® The value of the property 
in dispute is not a sure test in assessing costs. 9 

8. When order for costs should be made. — An order awarding costs 
should ordinarily be passed simultaneously with the final order on the merits. 1 
The actual assessment may be made subsequently. 2 But sometimes it is not 
possible to pass an order at the time of the final order, in which case the Magis- 
trate may reserve judgment as to costs. 8 But the order must be made within 
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Local Inquiry. 


S. 148, 
Notes 
8 — 10 . 


a reasonable time and cannot be passed after great delay. 4 

9. For and against whom order can be passed. — The section authorises 
the Magistrate to pass an order for costs only against the parties to the proceed- 
ings. No order can therefore be passed against a person who is not a party. 1 
Where a party has substantially succeeded, it is but proper that the opposite 
party, who had wrongfully dispossessed the former, should pay the costs of the 
former. 2 The mere fact that a party took little interest in the proceedings does 
not absolve him from liability when the complainant was compelled to make 
him a party on account of his denial of the complainant’s right to possession. 3 
Such order can be passed even in favour of the legal representatives of the 
successful party . 4 

10. Notice. — When an order awarding costs is passed simultaneously 
with the final order on the merits, no notice to the parties is necessary. 1 Where, 
however, the Magistrate reserves judgment without mentioning at any time when 
the parties are before him, that he intends to make an order as to costs, notice 
must be given to the party against whom such order is to be passed. 2 If such 
an order is passed ex parte , the Court acts without jurisdiction. 3 A contrary 
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view namely that an cx parte order, if passed after considering the application 
on the merits, is not. invalid lias been expressed in the undermentioned case 4 

. 11 Recover y of costs. -In spite of the omission of the last sentence 
ot tills section by the Criminal Law Amendment Act XII of 1913 the costs 

awarded under this section are to be recovered as fines. (See S 547 of the 
Code) A party to the proceedings cannot bring a civil suit for the recovery 
of costs awarded or refused by an order under this section.' A suit by a witness 
in such proceedings for his costs against the party for whom he appeared is how- 
ever maintainable. 2 When an order awarding costs has been made by a Magis- 
trate, neither he nor his successor can refuse to recover the costs on the ground of 
long delay. 3 Such order though passed ex parte cannot subseqentlv be set aside 4 

There is no discretion given to the Magistrate by this section or S ! 386 to refuse 
to recover the costs. 5 

_ 2 JL ^vision. -According to the Code prior to 1923, proceedings under 
Chap . XII were no proceedings within the meaning of S . 435 Hence no revi 
sion could be entertained on an order under S. 148.' But this provision has 
now been omitted from the present S . 435 and hence an order under S 148 is 
now revisable . Where the trial Court ordered a party as well as a non-partv to 
the proceedings to pay costs and the High Court quashed the order on the ground 
that no costs can be awarded against a non-party, the record was sent back to the 
trial Court for assessing the costs against the party to the proceeding on the 
ground that it was the trial Court that was in a better position to exercise dis- 
cretion. 2 As the award of costs under S. 148 is in the discretion of the trial 
Magistrate the High Court will not ordinarily interfere with the discretion m 

. — | . . . . ^ . materials for arriving 

at llie costs ordered by the tnal Court. 4 ^ 

, CHAPTER XIII. 

Preventive Action of the Police. 

1 49 .* Every police-officer may interpose for the purpose 

of preventing, and shall, to the best of his 


• • r 


JiSZir* "•** ablli ‘y> the commission of 

cognizable offence. 


any 


• < 
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♦(CODE OF 1882 — S. 149.) 

CHAPTER XIII. 

Preventive Action of the Police. 

149. Eve**y Police-officer may 


interpose for the pur- 
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S. 149, 
Notes 
1 — 2 . 


Prevention* of cognizable offences. 


SYNOPSIS. 

Note No. 

SCOPE AND OBJECT OF THE CHAPTER AND SECTION .. 1 

‘ INTERPOSE ’ ’ — MEANING OF 2 


1. Scope and object of the Chapter and Section. — Section 23 of the 
Police Act (V of 1861) empowers every police-officer to prevent the commission 
of all offences and public nuisances. 1 This section empowers a police-officer to 
prevent the commission of cognizable offences. 2 This chapter and the next are 
not mutually exclusive. It cannot be said that because a police-officer is in- 
vestigating under Chap. XIV, therefore he is not doing anything under this 
chapter or vice versa. On the contrary preventive action started under this 
chapter may lapse into investigation under Chap. XIV. 3 But a power to pre- 
vent the commission of an offence does not include a power to remove certain 
banners from a Hindu procession on the ground that such carrying being 
obnoxious to Mahomedans would, if allowed, produce a breach of the peace. 4 


Similarly a police-officer is not justified under this chapter in removing an axe 
carried by a person under the impression that such person was carrying it on 
his way to attack his enemy. •’ This section does not empower a police-officer to 
pass any order either against the person from whom an offence is apprehended 
or against the would-be victims of the offence. Such wide powers cannot be said 
to have been contemplated by the legislature under this section. 6 

2. “ Interpose’ ’ — Meaning* of. — The word “ interpose’ ’ connotes the 

idea of actively intervening and not merely a prohibition by word of mouth. 
A police-officer cannot shirk his duty of interposing effectively by being content 
with passing an oral order not to do a certain act. 1 


Police to prevent cog- 
nizable offences. 


pose of preventing, and shall to the best of his ability prevent, 
the commission of any cognizable offence. 


Police to prevent cer- 
tain offences . 


(CODE OF 1872— S. 95.) 

95. Every Police-officer shall prevent, and may inter- 
pose for the purpose of preventing, the commission of any 
cognizable offence. 


(CODE OF 1861— S. 102.) 

102. It shall be the duty of every Police-officer to prevent, and he may interpose 

for the purpose of preventing, the commission of any offence 
Police may interfere to specified in Column 3 of the Schedule annexed to this act 
prevent offences. as an offence for which Police-officers may arrest without 

a warrant . 


Mad. 325, TV nka*. ippa >/« v. To/- 

kataramanayya . 

Section 149 — Note 1. 

(1) (1916) 17 Cri. L. Jour. 347 (348): 1917 

Low. Bur. 152: 3 Low. Bur. Rul. 
329, Emperor v. A r ga Kala. 

(2) (1916) 17 Cri. L. Jour. 347 (348): 1917 

Low. Bur. 152: 8 Low. Bur. Rul. 
329, Emperor v. Ngn Kaln . 

(3) (1931) 1931 Cal. 745 (747, 748): 53 Cal. 

1312, Manx Mohan Ghosc v. Em- 


(4) (1894) 17* °M«d . 37 (42), Ranganayakid* 

v. Prendergart . 

(5) (1926) 1926 Lah. 19 (20): 6 Lah. 39-, 

Hag Dad and others. 

(6) (1925) 1925 All. 165 (169): 47 All. 205. 

Emperor v. Raghunttth Ventnk. 

Note 2. _ An 

(1) (1925) 1925 All. 165 (169, 170): 47 An. 

205, Emperor v. Raghunath venau 
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1 SO*. Every police-officer receiving information of a 

design to commit any cognizable offence 

Information of design to -m ^ . , , . 

commit such offences. snail communicate such information to the 

police-officer to whom he is subordinate, 
and to any other officer whose duty it is to prevent or take 
cognizance of the commission of any such offence. 

1 5 1 +• A police-officer knowing of a design to commit any 

cognizable offence may arrest, without 
ounces 1 t0 Pr6Vent SUCh orders from a Magistrate and without a 

warrant, the person so designing, if it 
appears to such officer that the commission of the offence cannot 
be otherwise prevented. 


-(CODE OF 1882— S. 150.) 

150. Every Police-officer receiving information of a 
Information of design design to commit any cognizable offence shall communicate 
to commit such offences, such information to the Police-officer to whom he is subordinate, 

and to any other officer whose duty it is to prevent or take 
cognizance of the commission of any such offence. 


(CODE OF 1872— S. 96.) 

96. Every Police-officer receiving information of a design to commit any such offence, 

shall communicate such information to the Police-officer to 

Information of design whom he is subordinate, and to any other officer whom it 

to commit such offences, may concern to prevent or take cognizance of the commission 

of any such offence. 


(CODE OF 1861— S. 103.) 

103. It shall be the duty of a Police-officer who shall receive information of a design 

to commit any such offence, to communicate such informa- 
Information to be com- tion to the Police-officer to whom he is subordinate, and to anv 
municated. other officer whom it may concern to prevent or take cognizan.4 

of the commission of any such offence. 


t (CODE OF 1882— S. 151.) 

151. A Police-officer knowing of a design to commit any cognizable offence mar 

arrest, without orders from a Magistrate and without a 

Arrest to prevent such warrant, the person ao designing, if it appears to such officer 

offences. t,iat tae commission of the offence cannot be otherwise 

prevented . 


Arrest to prevent such 
offences. 

Cr. P. C.—94 


(CODE OF 1872 — S. 97.) 

97. A Police-officer knowing of a design to comnut 
anv such offence may arrest, without orders from a Magis- 
trate and without a warrant, the person so designing, if the 
comm.ss.on of the offence cannot be otherwise prevented . 


S. 150. 


S. 151 
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Prevention of injury to public property. 


S. 151, 
Note 1. 


S. 152. 


1. Arrest without emergency is illegal. — Sections 54 and 55, ante 
enact that a police-officer can arrest without warrant in certain cases. This 
section empowers such officer to arrest without warrant any person designing 
to commit a cognizable offence. Such an arrest, can, however, be made only 
when the commission of the offence cannot otherwise he prevented . If, without 
emergency, an arrest is made under this section, such arrest is illegal. 1 


152*. A police-officer may of his own authority interpose 
_ to Prevent any injury attempted to be 

public property f t0 committed in his view to any public pro- 

perty, moveable or immovable, or the re- 
moval or injury of any public land-mark or buoy or other mark 
used for navigation. 


May arrest to 
offences. 


prevent 


(CODE OF 1861— S. 104.) 

104. A Police-officer, knowing of a design to commit 
any such offence as aforesaid, may arrest, without orders 
from a Magistrate and without a warrant, the person so de- 
signing, if the commission of the offence cannot be otherwise 
prevented. 


*(CODE OF 1882— S. 152.) 

152. A Police-officer may of his own authority interpose to prevent any injury 

attempted to be committed in his view to any public property, 
Prevention of injury to moveable or immovable, or the removal or injury of any 
public property. public land-mark, or buoy or other mark used for naviga- 

tion. 


(CODE OF 1872 — S. 98, Paras 1 and 2.) 

Police-officer may, of his own authority, inter- 
In jury to public pro- pose for the prevention of any injury attempted to be com- 

P er ^ ’ mitted in his view to any public property, moveable or im- 

movable; 

Or to prevent the removal or injury of any public land mark, or buoy or other mark 
used for navigation. 


(CODE OF 1861— S. 105.) 

105. A Police-officer may, of his own authority, interpose for the prevention of any 

injury attempted to be committed in his view to any public 
Injury to public pro- building, work of art, road, bridge, tank, well, or Water 
party. channel, or to prevent the removal or injury of any public 

land-mark or buoy, or other mark used for navigation. 


Section 151 — Note 1. 

(1) (1930) 1930 Lah. 848 (349, 350), Gaman 


v. Emperor. 
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Inspection of weights and 
measures. 


X 53*. (1) Any officer in charge of a police-station may, 

without a warrant, enter any place within 
the limits of such station for the purpose 
of inspecting or searching for any weights 
or measures or instruments for weighing, used or kept therein, 
whenever he has reason to believe that there are in such place 
any weights, measures or instruments for weighing, which are 
false. 

(2) If he finds in such place any weights, measures or 
instruments for weighing, which are false, he may seize the 
same, and shall forthwith give information of such seizure to a 
Magistrate having jurisdiction. 


♦(CODE OF 1882— S. 153.) 

153. Any officer in charge of a Police Station may, without a warrant, enter anv 

place within the limits of such station for the purpose of 
Inspection of weights inspecting or searching for any weights or measures, or 
and measures. instruments for weighing, used or kept therein, whenever he 

has reason to believe that there are in such place any weights 
measures or instruments for weighing which are false. 9 

If he finds in such place any weights, measures or instruments for weighing which 
are false, he may seize the same, and shall forthwith give information of such secure to 
-a Magistrate having jurisdiction. 


(CODE OF 1872— S. 381.) 

381. An officer in charge of a Police Station may, without a warrant enter any 

shop or premises within the limits of such station, for the 
Inspection of weights purpose of inspecting or searching for any weights or 
and measures. measures, or instruments for weighing, used or kept therein 

whenever he has reason to believe that there are, in such 
shop or premises, any weights, measures or instruments for weighing which are false 

If such officer finds, in such shop or premises, any weights, measures or instruments 

that are false, he may seize the same, and shall forthwith give information of such seizure 
to the Magistrate having jurisdiction. ° 


(CODE OF 1861— S. 129.) 

129. An officer in charge of a Police Station may, withont a warrant, enter anv 

shop or premises within the limits of such Station for the 
Inspection of weights purpose of inspecting or searching for any weights or measures 
and measures used m shops, or instruments for weighing, used or kept therein, whenever 

.or premises any weights, measures, or £££ £ 'ff tl 

Police-officer shall find in such shop or premises any weights e false. If such 

asa.'W'SSar - - — 


S. 153. 

i 
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Inspection of weights and measures. 


SYNOPSIS. 


LEGISLATIVE CHANGES 

SCOPE AND APPLICABILITY OF THE SECTION . . 

“IF HE FINDS . . . ANY WEIGHT . . . ARE FALSE" 


Note No. 
1 
2 
3 


Other Topics. 

Limits to the power of Police-officer. See Xote 2, Pt. 1. 

1. Legislative Changes. — 


(1) Difference between the Codes of 1861 and 1872 — 

There is no material difference between the Codes of 1861 and 1872 in 
this respect. 


(2) Difference between the Codes of 1872 and 1882— 

The word “place" was substituted for the words “Shop or premises 
which occurred in the Code of 1872. 


>> 



There is no difference between the Codes of 1882 and this Code in 
this respect. 


2. Scope and applicability of the section. — This section specifically 
authorises an officer in charge of a Police-station to enter any place within the 
limits of such station for the purpose of inspecting or searching for any weights 
or measures under the circumstances mentioned in the section. 1 As to under 
what circumstances a person will lie guilty of an offence relating to weights and 
measures, see Ss. 264 to 267 of the Penal Code and the undermentioned case. 2 

3. “If he finds . . . any weights . . . are false V.— Before coming to 
a conclusion that any weight or measure is false there must be some standard 
weight or measure prescribed by lawful authority or generally recognised by 
custom. 1 To assume indiscriminately, that some shop keeper’s weight is the correct 
one and proceed for comparison is not proper. 2 Some reasonable allowance should 
always be made for wear and tear and for the rough and ready methods of bazaar 
shopkeepers. 3 Where a five seer weight was found to he short by one tola it was 
held that it could not lie regarded as a false weight. 4 


Section 153 — Note 2. 

(1) (1914) 1914 Lnh. 42 (43. 44): 1913 Pun. 

Re. No. 20, Emperor v. Nanakchaud. 

(2) (1884) 1 Weir 225 (225). Appasnmi alias 

ihimswami and 13 others (If a 
person professes to sell by standard 
weight, ho is bound to take reason- 
able care that his weights are not 
defective) . 

Note 3. 

(1) (1914) 1914 Lah. 42 (43. 44): 1913 Pun. 

Re. No. 20. Emperor v. Nanak 


Cluind. 

(1909) 9 Cri. L. Jour. 415 (415) (Rang.). 

Emperor v. Miya Pyan (Where no 
standard is prescribed, no presump- 
tion of fraud can arise) . 

(2) (1914) 1914 Lah. 42 (43, 44): 1913 Pun. 

Re. No. 20, Emperor v. Nanak- 

' chand. _ 

(3) (1914) 1914 Lah. 42 (43. 44): 1913 Pun. 

Re. No. 20, Emperor v. Nanak- 

chand. 

(4) (1883) 3 All. W. N. 224 (224). Empress 

v. Bikka Mai. 
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Information to the Police and their Powers to investigate 


1 54 


Information in cognizable 
cases. 


Every information relating to the commission of a 

cognizable offence, if given orally to an 
officer in charge of a police station, shall 
be reduced to writing by him or under his 
direction, and be read over to the informant ; and every such in- 
formation, whether given in writing or reduced to writing as 
aforesaid, shall be signed by the person giving it, and the sub- 
stance thereof shall be entered in a book to be kept by such 
officer in such form as the Local Government may prescribe in 
this behalf. 


♦(CODE OF 1882— S. 154.) 
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First information. 


S. 154, 
Note 1. 


* « 


■ * 


• • 


SYNOPSIS. 

LEGISLATIVE CHANGES 

SCOPE AND OBJECT OF THE SECTION . . 

WIIAT IS FIRST INFORMATION 

“RELATING TO THE COMMISSION OF A COGNIZABLE 
OFFENCE" 

“SHALL BE REDUCED TO WRITING BY HIM AND READ 
OVER" 

“SHALL BE SIGNED BY TPIE PERSON GIVING IT” . ’ 

“OFFICER IN CHARGE OF A POLICE-STATION” 

“TO BE ENTERED IN A BOOK TO BE KEPT BY SUCH OFFICER 
IN SUCH FORM AS THE LOCAL GOVERNMENT MAY 
PRESCRIBE” 

IMPORTANCE OF FIRST INFORMATION . . 

HOW TO USE F . I . R . 

FIRST INFORMATION BY ACCUSED 

DUTY OF THE PROSECUTION TO TENDER F. I. R. IN 
EVIDENCE 

GRANT OF COPIES OF FIRST INFORMATION 

EFFECT OF GIVING FALSE INFORMATION UNDER THIS 
SECTION 

EFFECT OF TnE POLICE-OFFICER IN CHARGE RECORDING 
FIRST 1 NFORM ATION FALSELY 


Note No. 

1 


• • 


• • 


• • 


• • 


• ■ 


• • 


s 

9 

10 

11 

12 

13 

14 

15 


Other Topics. 


Actual words of the complainant should be 
recorded. See Note 5, Pt. 3. 
Court-fees. See Court-Fees Act, S. 19, 

ci. xvr. 

Evidentiary value of first information. See 
Note 9. 

First information is the basis of the case. 

See Note 9, Pt. 1. 

"Is given orally." Sec Note 5. 

No compensation. See Note 14, Pt. 12. 
Proof of the first information. See Note 10, 


Pt. 7. 

Punishment for giving false information. 
See Note 14, Pt. 1. 

Refusal to sign is punishable. See Note 0. 
Sanction for prosecution. ~*See Note 14 and 
S. 195. 

Superior Police-officer — Powers of. See 
Note 7, Pt. 4. 

Where offence is committed outside the 
local limits of the station. See Note 7, 
Pt. 5. 


1. Legislative Changes. — 

Changes introduced in the Code of 1872 — 

(1) The words “ every complaint preferred" were substituted for the 
words * ‘ every complaint or information preferred” which 
occurred in the Code of 1861. 


(2) The words “and shall be signed, sealed or marked by the person 
making it” were newly added. 

Changes introduced in the Code of 1882 — 

(1) The words “every information relating to the commission of a 
cognisable offence is given orally to an officer in charge of a 
police-station” were substituted for the words “every complaint 
preferred to an officer in charge of a police-station”. 


*4 O: Vi if*. OV K 1 



First information. 


751 


(2) The words "by him or under his direction and be read over to the 

informant were added after the words "shall be reduced 
into writing." 

(3) Before the words "shall be signed" the words "and every such 

information whether given in writing or reduced to writing as 
aforesaid” were added. ° 

(4) The words ‘‘sealed or marked” were omitted. 

(5) Tlie words ‘‘in such form as the Local Government may prescribe 

in this behalf” were substituted for the words ‘‘in the form 
prescribed by the Local Government”. 

There is no difference between the Codes of 1882 and 1898. 

2. Scope and object of the section.— This chapter deals with the 
powers of the police to investigate into the following classes of cases 

(1) Where information is received as to the commission of a coqnisable 

offence (S. 154). 

(2) Where information is received as to the commission of a non- 

cognisable offence (S. 155), and 

(3) Where information is received that a person has committed 

suicide or has been killed by another or by an animal or by 
machinery oi by accident or has died under circumstances 
raising a suspicion that an offence has been committed (S. 174) . 

One of the modes by which a person aggrieved may put the criminal law 
into motion is by giving information under this section. 1 The information so 
given is called the "first information". It is the basis upon which an investi- 
gation is commenced under this chapter. 2 The object of this section is threefold. 
firstly to inform the Magistrate of the District and the District Superintendent 
of Police who are responsible for the peace and safety of the District of the 
offences reported at the station. 3 Secondly to make known to the judicial * 
officers before whom the case is ultimately tried, what are the facts given out 
immediately after the occurrence and on what materials the investigation com- 
menced 4 and thirdly to safeguard the accused against subsequent variations 
or additions^/ 

is first information.— The information recorded under this 
section is known as "first information" though the word "first" is not men- 
tioned in the Code. 1 It is usually given by the complainant or by somebody on 
his behalf. 2 It is of very great importance to determine whether a statement 
falls under this section or not : for if a statement is one made under this section 
it is admissible in evidence (Vide Note 10) ; but if it is one coming under S 162 


(1) (1890) 

(2) (1912) 
(1925) 

(3) (1898) 

(4) (1908) 


Section 164 — Note 2. 

17 Cal. 574 (577) (F.B.), Karim 
Baksh v. Empress . 

13 Crl. L. Jour. 65 (89) (Cal.), 
Peary Mohan Das v. Weston. 

1925 Cal. 831 (888): 52 Cal. 499, 
Dargahi ▼. Emperor. 

20 All. 151 (164), Empress ▼. 
Muhammad Ismail. 

7 Cal. W. N. 845 (848), Emperor 
Y . Bhxst Nath Ohose. 


, <1907) LZLSv. J ia r mp u 86 K^ 8 » (Ca, ) - 

<J) (I931) Plt v, 150 <151), Bafiz Ud. 

Sarxi v. Emperor. 

(1) (1931) 1931 Cal?* 745 (748): 58 Cal. 

1 o 12 9 Moni Mohan Ohose v. Em-- 
, peror. 

(2) (1924) 1924 All. 207 (207), Subedar v. 

Emperor. 


S. 154,. 

Notes 

1-3, 
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infra, it cannot be used save for the purpose mentioned therein. As the word 
“first’’ indicates, that information is ‘'first information” which is given I first 
in pain! of time- 1 and on which the investigation is commenced by the police. 4 
All statements recorded subsequent to the starting of the investigation fall under 
S. 1G2, infra? Where, therefore, the information does not indicate or disclose 
the commission of a cognisable offence and no formal investigation is commenced 
thereon such information does not fall under this section, nor would statements 
recorded by the police till then commence the investigation come within the 
provisions of S. 162, infra? As observed by Mr. Justice Ayling in In re 
Mandamuri An f uniat ft/a. 7 “The police must frequently hear of alleged offences 
from less reliable sources, i.c., village gossip, etc. In such cases it is discretionary 
with the officer to take action or not and before deciding as to the course to 
adopt, he may frequently deem it well to make a few preliminary and informal 
enquiries as to whether there is anything in what he has heard to render a formal 
investigation desirable.” Such preliminary inquiries do not become “investi- 
gation” by the police and if, during Ihe preliminary inquiries, the police-officer 
receives a statement from a reliable source confirming the suspicion, this latter 
statement is the real first information and it does not fall under S. 162, inf ra. 

Illustrations. 

*a) A informs B (a village Magistrate) of the commission of a cognizable offence. 
B transmits the information to the Police. The Police arrive at the village, 
/''take a statement from A and get it signed by A . The latter statement of 
A falls under S. 162, infra. The first information is that given by B. s 

"(b) A person informed the Police that he saw a woman in a field with her throat cut. 
The Police did not record this; but treated the information lodged by the 
woman’s father given subsequently as the first information. It was held 
that the former information was thr first information and the latter only a 
statement under *S. 162, infra.'* 

( <■) A. the wife of the deceased, informed the Police about the disappearance of 
her husband amd of her suspicion of foul play. This statement was not 
/ recorded. The Police investigated, and after discovery of the dead body 
// drew up a ruqa which the Police entered as the first information. Meld, 
that the ruqa was not the first information under this section.™ 

(d) A reports to the Police that he saw a mob of armed men going towards a certain 
place. This is not first information.^ There is no information of any 

offence in such a case. 




(3) (1894) 

(4) (1903) 

(1925) 

(1894) 

(5) (1927) 

(1923) 

(1929) 

(1920) 

(1925) 


( 1925) 
(0) (1931) 


22 Cal. 50 (72), Empress v. Jagat. 
7 Cal. W. N. 345 (347), Emperor 
v. II Ini t noth Oho.se. 

1925 All. 303 (304): 47 All. 280, 
Chill or Singh v. Emperor. 

22 Cal. 50 (72), Empress v. Jagat. 
1927 Cal. 17 (19): 54 Cal. 237, 
Azimaddy v. Emperor. 

1923 Pat. 550 (553): 2 Pat. 517, 
d ansa Ora on v. Emperor. 

1929 Nag. 43 (45), Mahomed Ib- 

rahim v. Emperor. 

1920 Pat. 42 (43), Eeshuar Gope 
v. Emperor. 

1925 Rang. 364 (365, 366) : 3 

Rang. 577, Sudan v. C . De . M . 
T Velbourne. 

1925 Cal. 831 (831): 52 Cal. 499, 
Dnrgahi v. Emperor. 

19-31 Cal. 745 (748, 749): 58 Cal. 
1312, .Voni Mohan Goshe v. Em- 
peror. i 


<7) (1914) *25 I nd. Cas. 630 (632): l91-> 

Mad. 312, Nandamuri Anandayya , 

(8) (1930) 193™ AH. 746 (749), Abdid Jnlil 

Khan v. Emperor. , 

(1908) 9 Cri. L- Jour. 77 (78) : 31 Jim - 
506, Chinna Ramana Goicd ^ . En 

(1910) iTcri. L. Jour. 286 ( 236 ) (Mac).). 

In re Krishna Bai Padi thuya . . 

(1908) 9 Cri. L. Jour. 170 (174, Vi *}• 
32 Mad. 258, Sessions Judge of 
TinneveUy v. Sivan Chetty <J ld0 
Judgment of Sir Sankaran N B,r >* 
(1901-02) 6 Cal. W. N. 921 (922), Em 
peror v. Dovlatt Kunjra. 

(9) (1922) 1922 Pat. 535 (539): 1 Pat. 

Chandrxka v. Emperor. - 

(10) (1926) 1926 Lah. 179 (180), Choghatta v. 

(11) (1927) 1927 Pat. 100 (102), Arjun Kunni 

v. Emperor. 
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( e ) On 23 — 12 — 1930, one S, a prostitute, was abducted and murdered. K, her 
aunt (who was not aware of the murder) reported on 24 — 12 — 1930 that 
S went with the accused but had not returned. The Police directed her to 
search for S in her usual resorts. On the 25th of December K returned to 
, the Police and informed them that. S was not to be found. On the 26th the 

f : f r Sub-Inspector of Police found one of the accused and on questioning him 

suspected that an offence had been committed. He took the statement of K 
(a third statement by her) and this was treated as the first • inf ormation . 
Held, that since the first two statements did not disclose a cognizable offence, 
the third statement on the 26th was rightly treated as the first information 
and that it did not come within S. 162, infra A? 

See also the following cases. 13 

Telegrams and telephonic messages are not informations under this section, 
since they are neither given orally to Police-officer and reduced to writing by 
him, nor given in writing signed by the informant. 14 So if after the receipt of 
the telegram or telephonic message, the Police proceed to the spot and take down 
the information from the complainant or informant and get it signed, this latter 
is the first information. 16 


The operation of this section cannot be evaded by the Police choosing to 
record as first information a statement obtained after the investigation has 
commenced™ and getting the statement signed contrary to the provisions laid 
down under S. 162, infra. 17 The Police-officer should not wait till he had some 
good reason to believe that a cognisable offence has been committed to record an 
information; it is enough if there is a reasonable suspicion that a crime has 

been perpetrated. 18 

In every case it is for the Court to decide whether a statement in question 
falls under this section or under S. 162.?* 


4. “Relating to the commission of a cognisable offence". — The 
conditions as to the record of an information under this section are first that it 
must be an information and secondly it must relate to a cognisable offence on 
the face of it and not merely in the light of subsequent events. The mere fact 
+w information is first in point of time is not sufficient. 1 As to what are 
cognisable offences sec S. 4 (/) and Schedule II of the Code. 


re 

m- 


MQ31) 1931 Cal. 745 (748): 58 Cal. 1312, 
(1931) la Mohan Ghose v. Emperor. 

(1928) 1928 Pat* 634 (636, > Habib Khan 
,1923) lMS^Pan'lSS (159). Damrath 

' , v> Emperor. 

(1930) 1930 Cal. 130 (131), Ocmrm Oani 

{ xjov t v Emperor. 

(1914) 1915 Mad. 312: 25 Ind. Cas. 630 

(1J ' /m2) Kandamrlri Anandavya, in 

(1925) 1925 Cal. 959 (961), Kalia v. E 

(1930) 1930 Lah. 457 (459), Danta Singh 
1 v Emvcror. 

(1928) 1928 Mad. 791 (792). Public Pro - 

. v Chidambaram. 

(1931) 19*31 Sind 13 (13). Meherali Lalfi 

' v. Emperor. 

( 1 035 ) 1935 Cal. 403 (404), Kochi Bazam 
( 19351 v Serai Khan (Telegram to Police 
Inspector ia not first information 
report — But it cannot be excluded 

from evidence) . 

See the cases cited in Foot-note (14) above. 

’ Or. P- C.—95 


[But compare (1934) 1934 Lah. 413 (414): 
15 Lah. 814, Chanam Singh v. 
Emperor (Original telegram which 
was thumb marked by the complain- 
ant obtained by Sub-Inspector and 
its authenticity confirmed — Held, 
that it became a written statement 
complying with S. 154). 1 

(16) (1920) 56 Ind. Cas. 582 (584): 1920 

Nag. 170: 16 Nag. L. R. 30, Iff. 
Ajodhi v. Emperor. 

(1902) 11 Cal. W. N. 554 (556), Emperor 
v. KempukvJci. 

(17) (1925) 1 925* Mad. 106 (112), Narayana 

Menon, In re. 

(18) (1907) 6 Cri. L. Jour. 86 (Cal.), Em - 

peror v. Kampu Kuki. 

(19) (1930) 1930 Cal. 130, Osman Gani J fistry 

v. Emperor. 

(1928) 1923 Pat. 550 (557): 2 Pat. 517, 
Gansa Oraon v. Emperor. 

, v Note 4. 

(1) (1981) 1931 Cal. 745 (748): 58 Cal. 1812, 

Manx Mohan Qoshe v. Emperor. 


S. 154, 
Notes 
3-4. 
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Notes 
4—7. 


Where information is given to the Police of a non-eognisable offence, the 
Police-officer should proceed under S. 155, infra. 

The word “relating” means that there need not be complete or satis- 
factory prooJ or evidence given at the time ; it is sufficient if the information given 
indicates that a cognisable offence has been committed. But until there is this 

indication it cannot be said that the information is one “relating to” such an 
offence. 2 


5. “Shall be reduced to writing by him and read over”.- — This section 

imposes a duty upon the Police-officer to record the information given to him 
orally; and after recording the same to read it over to informant. It is in the 
interest of the Public that the statements should be recorded faithfully and 
truly. 1 The Police-officer is bound to record the information at once. A state- 
ment recorded several days after the occurrence and after there has been deve- 
lopment is no first information. 2 Further the information must be taken 
as the informant gives it ; it becomes valueless if it is drawn up by some other 
person: thus a first information drawn up by a Police-officer and finally settled 
by an attorney is not a “first information”. 3 

But though the Police-officer is bound to take down the information given, 
a refusal to do so will not give a cause of action for filing a suit for damages 
against the officer. 4 But if the Police-officer makes a false record, etc., he will 
be liable to punishment. {Vide Note 15). , 

Hie mere tact that a Police-officer does not record a statement, which 
is in fact a * first information” will not make it any the less a first information^ 
nor does his recording a statement which is not a first, information, impress it 

with the character of a “first information”. Vide Note 3, (what is first 
information). 

6. Shall be signed by the person giving it ’ — The law requires that 
tiie first information should be signed by the person giving it so that there may 
be a guarantee as to its correctness. 1 The informant cannot in such a case 
easily or freely deny having made such statements. In cases where such 
information is false the informants are liable to be prosecuted for an offence 
under the Penal Code (T ide Note 14). It may be remarked that this is the 
only section by which the Police-Officer can compel informant to sign. 2 State- 
ments under S. 162, need not be signed by the persons making them. A refusal 
to sign the statement made under this section is punishable as an offence under 
S. ISO of the Penal Code. 


7. “Officer in charge of a Police Station”. — -For the definition of 

“officer in charge of a Police station” Vide S. 4 (p), supra. This section does 


(2) (1931) 1931 Cal. 745 (749): 58 Cal. 1312, 

Mani Mohan Goshe v. Emperor. 

Note 5. 

(1) (1898) 1898 All. W. N. 52 (53), Empress 

v. Muhammad Sheh Khan. 

(1875) 23 Suth . W. R. (Cr.) 32, Queen 
v. TTollas. 

(1923) 1923 Pat. 550 (553): 2 Pat. 517, 
Ganesh Ora on v. Emperor. 

(2) (1912) 13 Cri. L. Jour. 65 (89) (Cal.), 

Peary Mohandas v. Divest on (De- 


lay of ttvo months) . 

(3) (1912) 13 Cri. L. Jour. 65 (89) (Cal.) r 

Peary Mohandas v. Diveston. 

(4) (1926) 1926 Mad. 54 (55), S. Kambhotl * 

v. Ashreef Hussan. 

Note 6. 

(1) (1931) 1931 Cal. 745 (750): 58 Cal. 1312, 

Mani Mohan Goshe v. Emperor. 

(2) (1908) 9 Cri. L. Jour. 170: 32 Mad. 258, 

Sessions Judge, TinneveUy v. Sivan 
Ohetty. 


First information. 


755 


r,-T ly .r leSS thP , inf01 ' mati ° n is given t0 an officer ™ charge of a police 
station. Thus an information given to a Police-officer who is on tour and who 

is not an officer in charge of a police station 1 or one given to a Magistrate 2 does 

not come within this section. A Magistrate cannot direct the police to treat a 

complaint presented to him as the first information . 3 

Under S. 551, infra , Police-officers superior in rank to an officer in charge 
of a police station have the same powers as the officer in charge of a police station 
So an information given to a Deputy Superintendent of Police of a murder 
during a rebellion, is first information under this section and is therefore 
admissible in evidence. 4 

This section does not lay down that information of the commission of a 
cognisable offence could be given only to the officer in charge of a police station 
who has territorial jurisdiction under S. 156 to investigate into the case. The 
officer in charge of any police station can receive such a statement ; but the 
Code is silent as to the procedure to be adopted by the officer in such a case; 
evidently he lias to receive such statement and forward it to the officer of a 
station who will have jurisdiction to investigate into the offence. 5 

8 . “ To be entered in a book to be kept by such officer in such form 
as the Local Government may prescribe.— S. 44 of the Police Act (5 of 1861) 
lays down “it shall be the duty of every officer in charge of a police station to 
keep a general diary in such form as shall from time to time be prescribed bv 
the Local Government and to record therein all complaints, and charges 
preferred, the names of all, persons arrested, the names of complainants, the 
offences charged against them, the weapons or property that shall have been 
taken from their possession or otherwise and the names of witnesses who shall 
have been examined.” Various Local Governments have prescribed the form 
mentioned in this section. After recording the information when given orally 
to him, the officer in charge of the police station has again to write the substance 
of it in his general diary. 

It has to be noted that this diary is different from the one mentioned in 
S. 172, infra. 

9. Importance of first information.— The “first information ” is the 
basis of the case: it puts the police in action: it represents the case set up 
by the informant at that time. 1 It has therefore to be very carefully scruti- 
nised 2 especially in regard to the following particulars :— 

(a) Delay in giving the information.— The Courts have always 
viewed the information with grave suspicion when there has been delay in 


Note 7. 

/■j \ / 1928) 1928 Cal. 771 (772), Momin Taluq- 

dar v. Emperor. 

(2) (1930) 1930 Lah. 457 (459), Banto Singh 
' ; ' v. Emperor. 

/o\ (±928) 1928 Pat. 359 (361), TJlfat Khan 
' ' 1 v. Emperor. 

(4) (1928) 1923 Mad. 694, Thaekroth Hydro*, 

In re . 

/1397.1901) V. B. R. 31 (35) # Nga Po 
Ke v. Empress (Assistant Superin- 
indent of Police). 

(5) (1914) 25 Ind. Cas. 680 (633): 1915 Mad. 


312, Nandamuri Anandayya, In re. 

(1) ,1929) — 

1897-1901 , D B. I "".To*). N 0 a Po 
, , v. Empress. 

* ” kLZ iru « 5S4 (558) ' 

’ U924) T^ror 413 (4l5> - MvXa 

<l929) 1 929 eZ‘& r. 350 <351) - ««" L °' 
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S. 154, giving it. People very often try to foist crimes committed by some persons 

.Note 9. known or unknown on the personal enemies of the informants, after consultation 

with other people; and in many cases people charged with, offences have been 
acquitted because of the suspicion arising from the delay in giving the infor- 
mation.” If therefore there is no satisfactory explanation for such delay, it is 
fatal to the prosecution. 4 

(5) Non-mention of names of accused . — Where the complainant who 
has been injured, or any other eye-witness, having had opportunities to see the 
offenders and who are known to the complainant or witness, gives the first 
information, and in doing so omits the names of certain persons who are later 
on jilaced on their trial by the police before the Courts, such omission will be a 
circumstance in favour of the accused. 5 Of course, the absence of the names 
of the accused by itself is not sufficient proof of his innocence 6 but in such cases 
the Courts have demanded other convincing evidence to convict the accused. 7 
On the other hand, the mere fact that the name of the accused finds a place in 
the first information is not a presumptive proof of his guilt. Thus in rioting 
cases it will be safe to charge all the persons mentioned in the first information 
inasmuch as friends and the relations of the culprits are more often implicated 
in such cases. 8 

(c) Non-mention of the names of witnesses . — The fact that no eye- 
witness is mentioned in the first information and a number of them are brought 
forward later on, as having witnessed the occurrence, is a suspicious circum- 
stance against the prosecution case especially when the informant knew that 
there were eye-witnesses and their names. 9 But when there is independent and 


43 ) 
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(1924) 1924 All. 141 (442), Vmrao v. 

Emperor. 

(1911) 12 Cri. L. Jour. 561 (561, 562) 
(Lnh.), Muhamada v. Emperor. 
(1926) 27 Cri. L. Jour. 821 (821) (Lah.), 
Jftlt'l v. Emperor. 

(1926) 1926 Lah . 496 (496), Bishen Singh 
v . E m pc ro r . 

(1923) 1923 Lnh . 36 (36), Md. Baksh v. 

Crown (Four months). 

(1923) 1923 Lah. 391 (392), Navab v. 

Emperor. 

(1918) 1918 Lah. 37 (38, 39), Mirza v. 
Em per or . 

(1916) 17 Cri. L. Jour. 150 (151): 1916 
Lah. 292, Abdul Rahman v. Croton. 
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reliable testimony that a witness not named in the information was present 

during the occurrence there is no reason to reject it on the sole ground that the 
witness’s name was not so mentioned. 10 

The Fact that witnesses arc mentioned in the first information but are 
not examined at the trial on behalf of the prosecution does not of itself give rise 
to a presumption under S. 114, 111. (g) of the Evidence Act against the prose- 
cution. 11 The presumption, will, however arise where it is clear that the person 
mentioned knew the facts, was willing and able to give relevant evidence and 
has been kept back. 12 

( d ) Difference between the statements in the information and in the 
evidence given in Court .— The object of the first information is to make known 
what the case of the informant is against the alleged offenders at the earliest 
opportunity , when the occurrence took place; so if at the trial a story is given 
against the alleged offenders which differs in material particulars from the one 
given in the information, it has always been viewed with grave suspicion and 
the accused have been given the benefit of doubt arising from such contradic- 
tions and discrepancies. 18 

The first information need not, however, contain minute details 14 nor is it 
the last word in the prosecution case. 15 “We ought not to view” said 
Maclean, C. J., in Nazir Jhaimdar v. Emperor , 9 Cal. W.N., “too narrowly 
the terms of the first information which is perhaps given under circumstances 
of haste and without knowledge of the true facts.’ ’ 

10. How to use F I.R.— The first information report is not a substantive 
or primary evidence in the case. It cannot be substituted for evidence given 
on oath and when there is no other evidence, the facts mentioned in the infor- 
mation alone cannot be relied upon to convict the accused. 1 It is misdirection 
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on the part of a judge to ask the jury to accept the statement in the first 
information in preference to the evidence in the case. 2 As has been pointed 
out by Beasley, C. J., in Sankaralinga Thevan In re: 3 “If a witness in a Sessions 
trial makes a statement different to that attributed to that witness in the first 
information report that discredits the evidence of the witness to that extent 
ni the Sessions Court but does not make the statement in the first information 
report the evidence upon that matter in the case''. It has therefore been held 
in numerous cases that the first information can be used only to corroborate or 


contradict the evidence under Ss. 157 and 145 of the Indian Evidence Act. 4 
“The usual course is for the prosecution to call the informant and for the first 
information to be tendered as corroboration under S. 157 of the Evidence Act 
but it could also be tendered in a proper case under S. 32 (1) (of the Evidence 
Act) as a declaration as to the cause of the informant's death, or as part of the 
informant's conduct (of the res gestae) under S. 8. Theoretically the defence 
could prove t he information to impeach the informant’s credit under S. 155 
or to contradict him under S. 145. 3 See also cases cited below. 6 


Unless the informant is examined, the information cannot be put in 
evidence 7 and an information which is based entirely upon hearsay cannot be 
tendered in evidence by the prosecution. 8 On the same principle, in a case 
where the accused are tried under S. 401 of the Penal Code as belonging to a 
gang of cattle lifters, the Police-officers cannot be allowed to prove that reports 
were made to them on prior occasions against some of the accused of their 
having stolen cattle. 9 A map prepared by the police on information is 
inadmissible in evidence. 10 But care should be taken to see that only “first 
information” is used in evidence. As has already been stated, if statements 
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are received by the police after the investigation commences , they fall only 
under S. 162, infra and statements under S. 162, cannot be used to corroborate 
the prosecution. They can be used only to the extent and in the manner 
mentioned in S. 162. Vide Notes under that section. The real first information 
should be found and that alone is admissible 11 under this section. 

An information recorded under this section is a public document and a 
certified copy of it is admissible in evidence. 12 

11. First Information by accused.— It. frequently happens [that per- 
sons after committing an offence proceed to the Police station and there report 
the matter to the officers concerned, who take down such statements as the first 
information under this section. The question arises as to whether and how far 
the statements are admissible against the informant who later on stands accused. 
It has been held that by reason of the provisions contained in S. 25 of the Indian 
Evidence Act such statements are inadmissible in evidence if they are in the 
nature of confessions. 1 But if the statement made by the accused in the informa- 
tion does not amount to a confession, it is admissible 2 In Emperor v. Lalit 
Mohan, 3 an old man of 50 murdered his young wife a£ed 16, suspecting her of 
infidelity and reported the matter to the police after the occurrence. In his 
Report, he gave a history of the facts previous to the date of occurrence and which 
prompted him to do the deed. It was held by their Lordships that the preli- 
minary narrative was admissible against the accused if proved. Similarly it has 
been held in a Privy Council Case that a report made by A to the Police that B 
has beaten him is not a confession and is admissible against A in his trial for 
having murdered B's wife the same day a short time before. 4 But the Bombay 
High Court has, in a recent case expressed a doubt as to the admissibility of 
portions of a confession. 6 

12. Duty of the prosecution to tender F.I.R. in evidence. — The pro- 
secution is bound by practice to produce in Court the first information given 
to the Police and recorded by them. 1 Being the earliest version of the occur- 
rence, it has always to be placed before the Judge and the jury in order to judge 
of the truth or falsity of the case 2 and it has been held that the failure to record 
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such statement or the non-production of the information has very serious con- 
sequences as it prejudices the accused and deprives him of the right of cross- 
examination. 3 


But the prosecution is not strictly bound down to the case in the first 
information. It is never per sc a statement of the case for the prosecution 4 and 
the Police can show that the first information is not accurate. 5 


13. Grant of copies of first information. — The accused is entitled to 
have a copy of the information but lie can have it only under an order of a 
Court of competent jurisdiction or of an officer superior to an officer in charge 
oi a Police station. The officer in charge of a Police station is prohibited 
trom giving such copies or any other private information of such report to any 
private individual. A violation of this rule is punishable under S. 29 of the 
Police Act, V of 1861 . In 1 he undermentioned case 1 a Head-Constable was tried 
for giving a copy of the information to a private individual, and was convicted 
for 6 weeks tor offences under S. 409 or in the alternative under S. 379 of the 
Penal Code and under S. 29 of Act V of 1861. Chapman, J., of the Patna 
High Court set aside the conviction under S. 409 or under S. 379 but upheld 
the conviction under S. 29 of Act V of 1861 and reduced the sentence and in 
doing so observed as follows: “It might be well for the Local Government to 
consider whether facility should not be given to accused persons to obtain copies 
from the Police of first information at least even before the trial commences 
in the Magistrate’s Court. It is vitally necessary that an accused person should 
be granted a copy oi the first information at the earliest possible stage in order 
that he may get the benefit of legal advice. To put difficulties in the way of 
his obtaining such a copy is only creating a temptation in the way of officers 
who are in possession of the original.*’ 


14. Effect of giving false information under this section — 

(a) Criminal Liability . — A person giving information to an officer in charge 
ol a Police station under this section can be prosecuted for an offence punishable 
under S. 182 or S. 211 of the Penal Code, if such information is found to be false. 1 

There is a difference of opinion as to whether a false charge to the 
Police falls under the second part of S. 211 of the Penal Code or not. See the 
undermentioned cases. 2 
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(1932) 1932 Cal. 383 (383), Lachmi Shaw 
v. Emperor. 

(1932) 1932 Cal. 550 (551), Charles Johns 
v. Emperor. 

(1932) 1932 Cal. 287 (288). Sheikh Ab- 
dvllah v. Emperor. 

(1933) 1933 Cal. 614, Shakandar Mia v 
Emperor. 

(4) (1905) 2 Cri L. Jour. 615 (617, 618): 

BanaZhhJ: ° enira LM v - Dahn 

(1931) ^31 Cal. 634 (635): 58 Cal. 

MS(U . 1065, Emperor v. Bahar Ali. 

(1884) 7 Mad. 292, Ramaswamy v. Em - 

prefi*. 

(5) (1912) 13 Cri. L. Jour. 303 (304) (Mad.) 
non ,> £ waminath Tevan v. Emperor. 

(1905) 2 Cri L Jour. 66 (72): 1905 

Pun. Re. Jso. 12, Karim Baksh v. 
nmpero r. 

(1872) 1872 Pun. Re. No. 14 (Cr ) 
Grown v. 1 Vihala. 

(1919) 1919 Cal. 501 (502). Ananga Mo- 
han Dutta v. Emperor. 

n867) t fl A Uth ; w w * R /,. Cr - 67 f67 >* R °f*c 

v - * bi >as Khan. 

(1932) 1932 Bom. 177 (178), In re Din - 
show ft. 

(1925) 1925 All. 472 (472). Samokhan v. 
£*mperor. 

(1922) 1922 All. 272 (272): 44 All. 647, 
hmperor v. Incharam. 

(1920) 1920 AU. 196 (197). Algoo v. Em- 

(1917) 18 Cri L. Jour. 1017 (1017): 39 

i ' 7 J 5i 1 £ 17 A,I> 22 ' A ' Mathura 
rrasad v. Emperor. 

(6) (1003) 7 Cal. W. N 556 (557), Ram 
i*r\ /in,Ax Bogan Lai v. Emperor. 

(7) (1919) 1919 Cal. 679 (680): 46 Cal. 427, 

Taprinessa _ v. Emperor. 
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S. 154, 
Notes 
14—15. 


S 155. 


But the informant is not liable to be prosecuted under S. 193 of the 
Penal Code. 8 

"Whether a complaint is necessary for prosecution under S. 182 or S. 211 
see 8. 195, infra. 


If a person is defamed by the information given to the Police, such per- 
son can prosecute the informant under S. 500 of the Penal Code as well. 9 

(b) Civil Liability . — A suit for damages for malicious prosecution will 
lie against the informant to the Police. 10 But if the informant merely left it 
to the Police to take what action they chose, after expressing to the Police his 
honest opinion 11 he is not liable to pay any damages. 


(c) The informant can be ordered to pay compensation to the 
accused under S. 250, infra} 2 

15. Effect of the Police-Officer in charge recording first information' 
falsely. If the informant has a duty to give true information to the police- 
officer, the latter has an equal obligation laid on him to record it correctly and 
truthfully. If he fails to do so, he is liable to be punished under Ss. 177 and 
21b of the Penal Code. 1 If the Police-officer in his false report makes any 
defamatory statements, the aggrieved person can also prosecute him under S. 500 


of the Penal Code. 2 


1 SS 


Information in non-cogni- 
zable cases. 


(1) When information is given to an officer in 

charge of a police-station of the commis- 
sion within the limits of such station of a 
non-cognizable offence, he shall enter in a 


*(CODE OF 1882— S. 165.) 

155. When information is given to an officer in charge of a Police-station of the com- 

_ . ,. . mission within the limits of such station of a non-cognizable 

n orma ion in non cog offence, he shall enter, in a book to be kept as aforesaid, the 

substance of such information, and refer the informant to 
the Magistrate. 


nizable cases. 


<S) 


<9) 


( 10 ) 


(1913) 14 Cri. L. Jour. 56 (56): 35 All. 

102, Phulel v. Emperor. 

(1895) 17 All. 436 (437), Empress v. Aju- 
dhia Prasad. 

(1885) 11 Cal. 79 (81), Empress v. Atar 
Ali. 

(1916) 17 Cri. L. Jour. 381 (382): 1917 
Mad. 600, E. Anjaneyahi, In re. 
(1926) 1926 Lah. 278 (278), Thambu v. 
Crown. 

(1924) 1924 All. 535 (536): 46 All. 671 
(F. B.), Majju v. Lachman Pra- 
sad. 

(1923) 1923 All. 167 (167, 168), Lola 
Lachman Prasad v. Najju. 

(1919) 1919 All. 276 (277): 41 All. 311, 
Parwasi v. Emperor. 

(1926) 1926 Jour. 141 (141) (Lah.), 

Samp Singh v. Emperor. 

(1918) 46 Ind. Cas. 337 (337): 3 U. B. 

R. 67: 1919 U. B. 37, Mating Po 
Lien v. Ma Nyein. 

(1920) 57 Ind. Cas. 392 (394): 1920 Pat. 

489, Jagadamba Prasad v. Raghu- 
nnndan. 

(1920) 1920 Mad. 789 (790), Skanmuga 
Pdayar v. Kandaswami Asari. 

(1919) 1919 Mad. 229 (230*1): 42 Mad. 

' 880, Periya Goundan v. Kuppa 

Goundan. 

(1910) 8 Ind. Cas. 315 (315) (Mad.), 


( 11 ) 

( 12 ) 

( 1 ) 



Tummala Nagabushanam v. M. Ven- 
katratnam. 

(1915) 28 Ind. Cas. 273 (276): 1914 Lah. 

531: 1915 Pun. Re. 1, Godharam 
v. Dcbida8. 

(1909) 1 Ind. Cas. 970 (970): 36 Cal. 

278, Hari Charan Sant v. Kailash 
Bhuyan. 

(1915) 27 Ind. Cas. 410 (412): 1915 All. 

51, Baldeo Shukul v. Balbhadar 
Singh. „ , 

(1920) 1920 Mad. 712 (713), Raj Gopala 
Naick v. Spencer and Go., Ltd. 

(1920) 1920 Sind 73 (74): 13 Sind L. 

R. 166. TTa/i Mahomed v. Emperor. 

Note 15. 

(1897) 20 All. 151 (154), Empress v. Mur 
hammad Ismail. 

(1899) 27 Cal. 144 (150, 151), Empress 

v. Deodhar. „ , „ 

(1931) 1931 Pat. 150 (150-151), Hafiz Mu- 
hammad Sant v. Emperor. 

[See (1934) 1934 Sind 6 (9, 10), Emperor 
v. Mahomed Khabar (It is serious 
matter to report untrue facts, e.g., 
stating that the report was recorded 
before visiting scene of occurrence 
while in fact it was drawn up 
afterwards) . ] „ , . , 

(1930) 1930 Lah. 159, Nathu Mai v. Ab- 
dul Haq. 
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Investigation into non 
cognizable cases. 


book to be kept as aforesaid the substance of such information 
and refer the informant to the Magistrate. 

(2) No police-officer shall investigate a non-cognizable 

case without the order of a Magistrate of 
the first or second class having power to 

try such case or commit the same for trial, 
or of a Presidents Magistrate. 

(3) Any police-officer receiving such order may exercise 
the same powers in respect of the investigation (except the 
power to arrest without warrant) as an officer in charge of a 
police-station may exercise in a cognizable case. 

[The section so far as it applies to the police in the town of Bombay is repealed by 
the City of Bombay Police Act, 1902.] 


No Police-officer shall investigate a non-cognizable case 
Investigation into non- without the order of a Magistrate of the first or second class 
cognizable cases. having power to try such case, or commit the same for trial, 

or of a Presidency Magistrate. 

Any Police-officer receiving such order may exercise the same powers in respect of the 
investigation (except the power to arrest without warrant) as an officer in charge of a Police- 
station may exercise in a cognizable case. 


S. 155. 


(CODE OF 1872— Ss. 110, 111 and 113.) 

HO. A Police-officer may not, without the order of 
\\ hat offences Police a Magistrate of the first or second class, investigate an offence 
may not investigate. no t cognizable by the Police. 


A Magistrate of the first or second class may, as provided in sections 24 and 26, ordei 
-the Police to investigate; and, on receipt of an order to investigate a non-cognizable case, a 
Police-officer may exercise the same powers in respect of the investigation as in a cognizable 
•case. 

111. Nothing in section 110 shall be held to interfere 

Saving of powers vested with the exercise of any powers vested in a Police-officer by 

in Police by special or any special or local law, or with the performance of any duty 

local law. which is imposed upon a Police-officer by any such special or 

local law . 


113. If a complaint is preferred to an officer in charge of a Police-station, of the 

commission within his local jurisdiction of an offence which 
Complaint in non-cog- is not cognizable by the Police, the Police-officer shall enter 
nizable cases. the substance of it in the station diary, and shall refer the 

complainant to the Magistrate. 


(CODE OF 1861 — Ss. 133, 134.) 
CHAPTER IX. 

Preliminary enquiry by the Police . 


133. No Police-officer shall, without an express order from a Magistrate, enquire into 

Police-officer. .0 | 

Column 3 of the Schedule annexed to this Act, as offences 
for which a Police-officer may arrest without warrant. But 
xt shall be competent to a Magistrate, upon the report of a 
Police-officer or otherwise, to direct enquiry to be made by 


•enquiry into certain 
offences only when direct- 
ed to do so by Magistrate. 
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Notes 
1 — 2 . 


SYNOPSIS. 

Note No. 

APPLICABILITY OF THE SECTION TO PRESIDENCY 


TOWNS .. .. .. 1 

PROCEDURE WHEN INFORMATION IS GIVEN .. 2 

SUB-S. (2)— WHO CAN ORDER AN INVESTIGATION .. 3. 

ORDER FOR INVESTIGATION .. .. .. 4 


POWERS AND DUTIES OF POLICE UNDER SUB-S. (3) 


Other Topics. 


Power to arrest without warrant. See 
Note 5, Pt. 8. 

Power whether can be delegated. See Note 
5, Pt. 10. 

Privilege — Statements to the Police. See 
S. 161. 

Report to the Magistrate. See Note 5 r 
Pt. 7. 


False entry in diary. See Note 2, Pt. 2. See 
S. 154 also. 

Informant to be referred to Magistrate. 

See Note 2, Pt. 7. 

Information to be recorded. See Note 2, 

Pt. 1. 

Police — Whether can record a statement. 

See Note 5, Pt. 3. 

Whether can search. See Note 5, Pt. 4. 

1. Applicability of the section to Presidency Towns. — S. 1 of the 

Code enacts that in the absence of any .specific provision to the contrary nothing 
in the Code shall apply to the police in the towns of Calcutta and Bombay. 
The use of the word “Presidency Town” in sub-S. (2) of this section has been 
held to be a “specific provision to the contrary” and that consequently this 
section will apply to the towns of Calcutta and Bombay. 1 The section so fai 
as it applies to the police in the town of Bombay has however, been repeale 
bv S. 2 of the Citv of Bombay Police Act, 1902. (Act 4 of 1902). 

2. Procedure when information is given. — When information is given 
to an officer in charge of a Police-station of the commission within the limits, 
of such station of an offence whether cognizable or non-cognizable it is the duty 
of such officer to enter the substance of such information in the book kept for 
that purpose. 1 Failure to enter or entering such information falsely is an 
offence punishable under S. 177 of the Penal Code. 2 The object of the section 
is to inform the Magistrate of the District and the District Superintendent ot 
Police of the offences which have been reported at the Thana. 3 

The information given to the Police-officer in respect of a non-cognizable 
offence cannot amount to an institution of criminal proceedings within the 
meaning of S. 211, Penal Code. 4 nor can a charge under S. 182 of the Penal 

a Police-officer into any offence punishable under the Indian Penal Code or under any special 

or local law. . „ - 

134. Nothing in the last preceding section shall do 

held to interfere with the exercise of any powers which are 

vested in a Police-officer by any special or local law, or with 

the performance of any duty which is imposed upon a Police- 

officer by any such special or local law. 


Saving of powers vest- 
ed in Police-officers by any 
special or local law. 


Section 155 — Note 1. 

(1) [See (1*96) 21 Bom. 495 (498, 499), 

Empress v. Vis ram Balaj t. ] 

(1925) 1925 Cal. 587 (589, 590): 52 Cal. 

67, Emperor v. Panch Eari. 

(1888) 15 Cal. 595 (606), Empress v. 

Nilmadhab Mitter. 

Note 2. 

(1) (1898) 20 All. 151 (153, 154), Empress 

v. Muhammad Ismail Khan. 


(1930) 1930 Lah. 159 (162, 163), Nathu 

Lai v. Abdul Huq. 

(2) (1930) 1930 Lah. 159 (162, 163), Nathu 

Lai v. Abdul Huq. 

(1898) 20 All. 151 (154), Empress 
Muhammad Ismail Khan. 

(3) (1898) 20 All. 151 (154), Queen-Empress 

v. Muhammad Ismail Khan. 

(4) (1932) 1932 Cal. 511 (511, 512), Abdul 

Hakim Khan Chandun v. Emperor. 
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Code be brought against the informant on the ground that such information was 
false’* as the Police-officer has no power to take any proceedings by himself in 
such cases without an express order from a Magistrate. 0 

After entering such information in the diary the Police-officer should 
refer the informant to the Magistrate. 7 lie may in addition also report the 
case to the Magistrate for orders under sub-S. (2). 8 

3. Sub-Section (2) — Who can order an investigation. — The Magis- 
trates who can order an investigation under this section are — 

(1) Magistrates of the first or second class having power to try such 

cases or commit them for trial, and 

(2) Presidency Magistrates. 

The words “having power to try’’ mean only possessing the power to try 
and should not be confused with the exercise of that power. Hence, a District 
Magistrate can order an investigation into a case under S. 294-A, Penal Code, 
even though such offence cannot be tried without a complaint from the Local 
Government or an officer empowered by the Government in this behalf. 1 

4. Order for investigation. — ft. is open to the Magistrate to order 
an investigation under this section when he receives a police report in a non- 
cognisable case and has reason for doubting its correctness 1 and if he does so 
the Police-officer is bound to make the investigation. 2 

But it is only under the orders of a Magistrate that the police can investi- 
gate into a non-cognisable offence. 3 Thus he cannot in such a case under S. 165, 
infra, enter a house and make a search. 

An order for investigation under this section can be made not only in 
respect of offences under the Penal Code but also in respect of offences under 
any local or special law. 5 

It has been held that an order by the District Magistrate to an officer 
of the Criminal Investigation Department to make a confidential enquiry for 

(5) 11932) 1932 Pat. 170 (170), Mosa fir Singh 
(1933) 193^ Oudh r 374 (375), Ounga Dayal 


( 1932) 1932^ Cal. 511 (511, 512), Abdul 

<6) (1932) ™ ak . m Ehn „ Chaudun v. Empjror. 


(1933) ?933 0udS 374 (375), Qanga Dayal 

(1932) 170 (170), Uo.ayi r 

<7, 1027) ?^Bom.*74r r (441 443): 51 

(7) (1927) i Emv eror v. SMvaswaml. 

(1902) M Bom 150 (156, 157), Emperor 
<8) (1910) \\ a % n h n ZZ r in Than^Vn 

(1930) Bah.^159^ a62, 163), „( u 

1931 Oudh 172 (174), Bhunethwarl 
; Persfuid v. Emperor. 

/.nni \ 1931 Oudh 172 (174). Bhuneshuari 
(1931) prVshad v. Emperor (Report by 
Police-officer asking for warrant 
to be issued under S. 161 — Proce- 
dure not bad). 

Note 3. 

MQW) 1932 Lah. 581 (581. 582). General 
<1) (1932) jigHcf Association, Lahore v. Em- 
peror. 

, Note 4. _ „ _ 

#1) (1914) 1914 ?■* 2 

<1) g aw Ke v. Emperor. 

(1982) 1982 Lah. 581 (581, 582), General 


Relief Association, Lahore v. Em- 
peror. 

(1906) 4 Cri. L. Jour. 183 (190, 191) 

(Bom.), Emperor v. Vishwanath 
Krishna Sathe. 

(1912) 13 Cri. L. Jour. 691 (692) (Cal.), 
Feroja Peshakar v. Amiruddin. 
(1868) 10 Suth. W. R. 49 (49, 50). In 
re Fokto Shah. 

[But see (1888) 12 Bom. 161 (163), In 
re Jankidas Guru Sita Ram. 1 

(2) (1868) 1868 Pun. Re. No. 21, p. 51, 

Charntni v. Tsullee . 

(3) (1918) 1918 Lah. 171 (175): 1918 Pun. 

Re. No. 16, Hiralal v. Emperor. 
(1889) Rat. Un. Re. Cr. Cas. 488 (490), 
Empress v. Kalidas . 

(1932) 1932 Cal. 511 (511, 512): 59 Cal. 

334, Abdul Hakim Khan Ohauduri 
v. Emperor. 

(1897) 24 Cal. 691 (696, 698), Bahabtd 
Shah v. Taraknath Ohoivdhury . 
(1913) 14 Cri. L. Jour. 218 (218, 219) 

S° r f er a* Khan v. Emperor. 
(1881) o Bom. 405 (407), (?oi;ern»n«Ti( of 
Bombay v. Shidapa. 

(1865) 3 Suth. W. R. 16 (16). 

(1929) 1929 Mad. 115 (117), Ponnusami 
TJdayar v. Emperor. 

(4) (1897) 24 Cal. 691 (696, 698), Bahabal 

, Shah v. Taraknath Ohowdhury . 

(5) (1870) 14 Suth. W. R. 41 (44), In re 

Pran Kisto Pal (Case under 1861 
Code — But submitted that law is 
same under present Code) . 


S. 155, 
Notes 
3—4. 
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S. 156. 


the purpose of ascertaining: whether any grounds exist for instituting criminal 
proceedings is not an order for investigation under this section. 0 

5. Powers and duties of the Police under Sub-S. (3). — Investi- 
gation under this chapter includes investigation under sub-S. (3) of this sec- 
tion. 1 A Police-officer empowered under the sub-section to investigate 
can thus exercise the powers conferred by 8. 161, 2 record statements 
under S. 162, 3 make a search under S. 165, 4 and send up a charge 
sheet or report that the evidence is insufficient . r> It is the duty of such officer 
to keep a diary of the proceedings in investigation under 8. 172.° After the 
investigation he should send in a report of the investigation under S. 173 even 
if the order of the Magistrate is silent as to such report.. 7 But the power to 
arrest without warrant is expressly taken away by this section. s If he arrests 
without a warrant, it will be illegal. 9 

It has been doubted in the undermentioned case 10 whether a Police-officer 
appointed to investigate under this section can delegate his authority to 
another . 

1 5 <3*. (1) Any officer in charge of a police-station may, 

without the order of a Magistrate, investi- 

abie caEef ati ° n xnt ° c0gmz gate any cognizable case which a Court 

having jurisdiction over the local area 
within the limits of such station would have power to inquire 
into or try under the provisions of Chapter XV relating to the 
place of inquiry or trial. 

(2) Xo proceeding of a police-officer in any such case shall 
at any stage be called in question on the ground that the case 
was one which such officer was not empowered under this section 
to investigate. 

(3) Any Magistrate empowered under section 190 may 
order such an investigation as above-mentioned. 


*(CODE OF 1882— S. 156.) 

156. Any officer in charge of a Police-station may, without the order of a Magistrate, 

investigate any cognizable case which a Court having 
Investigation into eogni- jurisdiction over the local area within the limits of such 
zable cases. station would have power to inquire into or try under the 

provisions of Chapter XV relating to the place of inquiry 

or trial. 


(6) (1927) 


(1) 

( 2 ) 

(3) 

(4) 

(5) 


(1931) 

(1883) 

(1919) 

(1932) 

(1912) 

(1931). 


1927 Bom. 501 (509), Emperor 
Jchangir Ardeshir Gama. 

Note 5. 

1931 All'. 263 (264): 

Raghubar Dayal Misra 
8 Bom. 216 (219), 

Pa rsh ra m R a ysi n g . 

1919 All. 276 (277): 

Parwari v. Emperor. 

1932 Lah. 581 (581, 582), General 
Relief Association, Lahore v. Em- 
peror. 

13 Cri. L. Jour. 691 (692) (Cal.), 
Feroza Peshakar v. Amiruddin . 
1931 All. 263 (264): 53 All. 407, 


53 All. 407, 
v. Emperor. 
Empress v. 

41 All. 311, 


Raghubar Dayal Misra v. Emperor. 

(6) (1918) 19i8 Lah. 171 (175): 1918 Fun. 

Re. No. 16, Hiralal v. Emperor. 

(7) (1915) 1915 Bom. 80 (80, 81), Appo 

Raghx) Bhogle v. Empero r. 

(1913) 14 Cri. L. Jour. 218 (218, 219) 
(All.), Sarferaz Khan v. Emperor. 

(8) (1897-1901) U. B. R. 31 (33), Nga Po 

Kc v. Empress. 

(1883) 1 Weir 343 (343), In re Latchamana 

Goundan. „ , . 

(9) (1883) 1 Weir 343 (343), In re Latchamana 

Goundan. ... 

(10) (1889) Rat. Un. Re. Cr. Cas. 488 (490), 

Empress v. Kalidat. 
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SYNOPSIS. 

LEGISLATIVE CHANGES 
“COGNIZABLE CASE’’ 

OFFICER IN CHARGE OF A POLICE-STATION 
TERRITORIAL LIMITS TO POWER OF INVESTIGATION 

IRREGULARITIES IN INVESTIGATION— SUB-S (•>) 

ORDER FOR INVESTIGATION— SUB-S. (3) 

SESSIONS JUDGE — POWER TO ORDER INVESTIGATION- 

POWERS AND DUTIES OF THE POLICE IN INVESTIG 
TION 




Note No. 
1 
2 

3 

3-A 

4 

5 

6 


i 


Other Topics. 

Order for investigation when complaint is Superior Police-officers— Power to invcsti- 
made. See Note 5, Pt. 2. gate. See Note 3, Pt. 1. 

Order when no reportor complaints is made. What cases can be investigated— Scope of 
See Note 5, Pt. 1. the section. See Note 2, Pt. 1 

1. Legislative Changes.— Sub-S. (3) is new . and was \ not found 
in the Code of 1882. 

Cognizable case.’ —The po wer to investi gate under this section is 
not limited to offences only. It extends to any cognizable case , e.g ., where a 
person has been arrested under S. 55 (c*). 1 Nor is the power limited by anv 
condition that the Police-officer should have something written before lie can 
take action in respect of an offence of which he can take cognizance without the 
order of a Magistrate. 2 

3. Officer in charge of a Police-station.— The section authorises 
an officer in charge of a Police-station to make an investigation in \:iy cogniza- 
ble case. Under S. 551, infra , Police-officers superior in rank to an officer in 
charge of a Police-station can exercise the same powers of inves tigation as can 

No proceeding of a Police-officer in any such case shall, at any stage, be called in 
question on the ground that the case was one which such officer was not empowered under 
this section to investigate. 

(CODE OF 1872 — Ss. 109 and 114, Paras. 2 and 3.) 

CHAPTER X. 

Powers of the Police to investigate . 

109. An officer in charge of a Police-station mnv, 
without order of a Magistrate, 
cognizable by the Police. 


investigate any offence 


114. 


What offences Police- 
officer may investigate. 

Upon information, etc., 

Police-officer in charge of 
station to proceed in per- 
son or depute a subordi- 
nate. 

Police-officers shall investigate offences committed within the local limits of their 
jurisdiction; but they may investigate offences committed outside of those limits in cLe. • 
which a Magistrate might, under the provisions of Chapter VI, inouire into an’ offe * 

committed within his district. H ’ °‘ mre lnto an offen( ' e 

No such proceeding shall, at any stage be ealled in question on the ground that 
such offence was not committed witlun such officer's local jurisdiction b mat, 

(CODE OF 1861— Nil.) 


S. 156, 
Notes 
1—3 


/ 


Section 168 — Koto 2. 

(1) (1898) 1893 All. W. N. 124 (124), Empress 


(2) (1909) 2 Ind. Can. 436 (448)- 

Clarke v. Brafsndra. 


36 Cal. 488, 


y 
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S 156, 
K otes 
3—5. 


be exercised by an officer in charge of a Police-station. An Inspector of the 
Provincial Criminal Investigation Department is an officer superior in rank to 
an officer in charge of a Police-station and can make an investigation under 
this section. 1 If the officer in charge of the Police-station is ill, the next in 
rank, and in charge of the station then, could investigate, even though he is not 
generally empowered to investigate cognizable cases. 2 In serious cases of riot- 
ing, etc., it is desirable that investigation is made by a senior officer. 3 As to 
the power of an Inspector of the Criminal Investigation Department to investi- 
gate offences, see the undermentioned case. 1 

3-A. Territorial limits to the power of investigation. — Where a girl 
is taken away from her husband’s house in District M and is brought to Dis- 
trict I), a Magistrate at I) will have jurisdiction under S. 181 to inquire into the 
offence (kidnapping). Hence, the police at I) can investigate into the crime 
under this section. 1 

4. Irregularities in investigation — Sub-S. 2. — Sub-S. (2) provides 
that no proceeding of a Police-officer shall at any stage be called 
in question on the ground that, the case was one which such officer was 
not empowered to investigate. A conviction or acquittal does not depend up- 
on the question what particular officer actually conducts the investigation 
which results in the trial. That is determined mainly by the evidence that is 
given at the trial and considered. 1 

The failure properly to investigate cannot vitiate the trial. If there is 
anything suspicious in the investigation it is for the Court to consider the same 
in determining the truth of the charge. 2 


5. Order for investigation— Sub-S . (3). — Where no complaint has 
been made to a Magistrate, but the latter gets information in respect of any 
cognizable case he may under the provisions of sub-S. (3) of this section order 
the Police to investigate into it. 1 But where a complaint has been made in 
respect of any offence and the Magistrate taking cognizance thereof considers, 
before the issue of process to the accused, that the matter should be investi- 
gated, he should order such investigation under the provisions of S. 202, infra, 
and not under this sub-section. 2 The reason is that this sub-section does not 
provide an alternative procedure to that laid down in S. 202. 3 The mere fact, 
however, that a complaint has been made to a Magistrate in respect of a cogni- 


Note 3. 

(1) (1912) 13 Cri. L. .Jour. 352 (362, 368): 

35 Mad. 397, Muthu Kitmarasicami 
Filial v. Emperor. 

(1912) 13 Cri. L. Jour. 305 (317): 35 

Mild. 247, Emperor v. NUakanta. 
[Sep also (1919) 1919 Mad. 487 (491), 

Kumarmnuthu Filial v. Emperor.] 

<2 ) (1923) 1923 Pat. 547 (549): 2 Pat. 379, 

Emperor v. lihola Bhaghdt. 

(3) (1933) 1933 Lah. 871 (876). Emperor 

v. Rai Singh N a rain Singh. 

< 4 ) (1912) 13 Cri. L. Jour. 352 (392): 35 

Mad. 397, Muthu Kitmarasicami 
Filial v. Emperor. 

Note 3-A. 

(1) (1933) 1933 All. 665 (666), Kharaiti v. 

Emperor. 

Note 4. 

Jl) (1928) 1928 Bom. 162 (164): 52 Bom. 

238, Shirbhat v. Emperor. 


(2) (1931) 1931 Pat. 150 (152), Hafiz Muham- 
mad v. Emperor. 


) (1906) 4 Cri. L.°Jour. 183 ( 19 °. 

(Bom.), Emperor v. Yvhwanath 

Krishna Sathe. . A - n 

(1926) 1926 Cal. 586 (587) : 53 Cal. 650, 
Satyacharan Mitra v. Emperor. 

) (1929) 1929 Bom. 72 (73. 74): 5 * B 2“; 

339, Emperor v. Nurmahomed Raj 

) (1911) 12 Cri. L. Jour. 463 (463) (Mad.), 
In re. Arula Kotiah. A% tv 

(1928) 1928 Mad. 1268 (1269. 1270), V 

jayaraghavachariar y. Emperor. 

[See also (1928) 1928 Cal. 24 (25 1 . 54 
Cal. 303, leaf Nasya ▼ . Emperor. 
(1887) 12 Bom. 161 (163), In re Janaki 

[See however the observation in 
L 1933 Sind 136 (137, 188): 27 S in d 

L. R. 67, Emperor v. Qhvlam Naou l 
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under tub S°?irnV'tn Ct ^ P °"'T ° f , the Poliee to make investigation 

undei Mib-S. (1) oi tins section independent of any order from a Magistrate.- 


6. Sessions Judge— Power to order investigiation. — A Sessions Judge 

ls "° f a ^! ag ' Strate em P? werw } llnder and cannot direct the Police under 

sub-o. (3) to make an investigation. 1 

7. Powers and duties of the Police in investigation. It is the 

duty of the Police in making an investigation to discover the truth and not 
simply to obtain evidence for the purpose of securing a conviction. 1 The power 
conferred must be used with caution. The poliee in conducting the investiga- 
tion must act in such a way as to inspire full confidence in everybody concern- 
ed. 111 A general power to enter indiscriminately into houses in the neighbour- 
hood of the place where a cognizable offence may have been committed is not 
■contemplated by this section. 2 The number of investigations into a crime is not 
limited by law and where one has been completed another may he begun on 
fresh information received. The investigating officer is a material witness for 
the prosecution and his non-production is a serious omission which cannot hut 
throw suspicion on the whole prosecution case. 4 But he cannot he regarded 
as unbiassed, and it is desirable that the investigating officer corroborates the 
result of his investigation by independent evidence.' The practice of engineer- 
ing an offence, by an investigating officer, in order to find out whether a person 
when tempted will commit an offence is to be strongly deprecated. 0 


157 * (1) If, from infor- 
mation received 
or otherwise, an 
officer in charge 
of a police-station 
has reason to suspect the com- 


Procedure 
where cogniz- 
able offence sus- 
pected. 


* 15 * 7 . (1) If, from infor- 
mation received 
or otherwise, an 
officer in charge 
of a police-sta- 
tion has reason to suspect the 


Procedure 
where cogniz- 
able offence sus- 
pected. 


♦(CODE OF 1882— S. 157.) 

157. If, from information received or otherwise, an officer in charge of a Police- 

station has reason to suspect the commission of an offence wh’cli 
Procedure whore cogni- lie is empowered under section 150 to investigate, he shall forfii- 

zable offence suspected. with send a report of the same to a Magistrate empowered 

to take cognizance of such offence upon a Police-report, and 


(4) (1931) 1931 Mad. 770 (770, 771): 54 Mad. 

598, Qopnl Naick v. Alagirixwami 
Naiek. 

(1932) 1932 Lah. 579 (580, 581), Rashid 
Ahmed v. Emperor. 

(1923) 1923 Pat. 547 (548, 549) : 2 Pat. 

379, Emperor v. Jlhola lihagat. 
(1933) 1933 Sind 136 (137, 138): 27 Sind 
L. R. 67, Emperor v. Ghulam Nabi 
A Uahtcadhayo. 


Note 6. 

fl9l0) 11 Crl. L. Jour. 330 (330, 331): 
' 1910 Pun. Re. 11, Emperor v. 

AH. 


Note 7. 

(1) (1933) 1933 All. 314 (317), Shukul v. 

Emperor. 

<l-&) (1934) 1934 Lah. .692 (693), Kartar 

Singh t. Emperor. 

(1983) 1933 Lah. 871 (876), Emperor v. 

Or. P. C.— 97 


Rat Singh N a rain Singh (Allying 
homselyes with person who is sus 
pected to have a hand in crime is 

,2> ,1928 > iss£"- 185 < 186 >- - 

(3) (1918) 19 Cri. L. Jour. 901 (901)- 1019 

z&rSigr*" sin ^ - 

|' 932) .w. v^ m “V 109) ' 

[Bat mo (1932) 1932 Lah. 611 ( 612 , 613) 
Emperor v. AliA ’ 

lonTli 7 C 2' L - Jour - 202 <204): 
1908 Pun. Re. 4 , Shivnath v. Em- 


perorA 

Pat. 582 (585); 1 Pat. 630 f 

ra A - - TV 


(4) (1922) 1922 

(5) (1917) 

' * (1917 > 1?, L - • 1028 (1032): 1917 
(61 /iQifii AJ1 -224, Hansraf v . Emperor. 

> 6) IT] 139 CMO): 1916 

AJJ. 242, Bhim Sen v. Emperor. 
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S. 157. 


mission of an offence which he 
is empowered under S. 156 to 
investigate, he shall forthwith 
send a report of the same to a 
Magistrate empowered to take 
cognizance of such offence upon 
a police-report, and shall pro- 
ceed in person, or shall depute 
one of his subordinate officers 
to proceed, to the spot, to in- 
vestigate the facts and circum- 
stances of the case, and to take 
such measures as may be neces- 
sary for the discovery and 
arrest of the offender : 


commission of an offence which 
he is empowered under section 
156 to investigate, he shall 
forthwith send a report of the 
same to a Magistrate empower- 
ed to take cognizance of such 
offence upon a police-report, 
and shall proceed in person, or 
shall depute one of his subordi- 
nate officers not being belotv 
such rank as the Local Govern- 
ment may , by general or special 
order, prescribe in this behalf 
to proceed, to the spot, to in- 
vestigate the facts and circum- 
stances of the case, and, if 
necessary to take measures for 
the discovery and arrest of the 
offender : 


Provided as follows : — 

(a) When any information as to the commission of 

any such offence is given against any 

dispensed 0 wi a th lnvestieatIOn P erso11 by name and the case is not of a 

serious nature, the officer in charge of a 

police-station need not proceed in person or depute a subordi- 
nate officer to make an investigation on the spot ; 

( b ) if it appear to the officer in charge of police- 

station that there is no sufficient ground 
for entering on an investigation he shall 
not investigate the case. 


Where police-officer in 
charge sees no sufficient 
ground for investigation. 


(2) In each of the cases 
me ntioned in clauses (a) and 
(b) of the proviso to sub-S. (1), 
the officer in charge of the 
police-station shall state in his 
said report his reasons for not 
fully complying with the re- 
quirements of that sub-section. 


(2) In each of the cases 
mentioned in clauses (a) and 
(b) of the proviso to sub-sec- 
tion (1), the officer in charge 
of the police-station shall state 
in his said report his reasons 
for not fully complying with 
the requirements of that sub- 
section, and, in the case men- 
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tioned in clause (b) such offi- 
cer shall also forthwith notify 
to the informant , if any, in 
such manner as may he pres- 
cribed hy the Local Govern- 
ment, the fact that he will not 
investigate the case or cause it 
to he investigated. 



shall proceed in person, or shall depute one of his subordinate officers to proceed, to the 
spot to investigate the facts and circumstances of the case and to take such measures nA 
may be necessary for the discovery and arrest of the offender. 1 

Provided as follows: — 


Where local investiga- 
tion dispensed with. 


Where Police-officer in 
charge sees no sufficient 
ground for investigation. 


(a) "hen any information as to the commission of anv 
such offence is given against any person by name and the case 
is not of a serious nature, the officer in charge of a Police-sta- 
tion need not proceed in person or depute a subordinate officer 
to make an investigation on the spot: 

(b) if it appear to the officer in charge of a Police- 

station that there is no sufficient ground for entering on an 
investigation, he shall not investigate the case. & 


In each of the cases mentioned in clauses (a) and (b), the officer in charge of the 
Police-station shall state in his said report his reasons for not fully complying with the require- 
ments of the first paragraph of this section. ’ 4 


(CODE OF 1872 


wo 


xxz, Jk ui a 


Cl I All 111,1 


TTpon information, etc., 
Police-officer in charge of 
station to proceed in per- 
son or depute a subordi- 
nate. 




114. If, from information or otherwise, an officer in charge of a Police-station has 

reason to suspect the commission, within his local jurisdiction 
of an offence cognizable by the Police, he shall send imme- 
dmte intimation to the Magistrate having jurisdiction, and 
slmll proceed in person, or shall depute one of his subordinate 
officers to proceed, to the spot to investigate the facts and cir- 
cumstances of the case, and to take such measures as may be 
necessary for the discovery and apprehension of the offence. 

***** 

116. Provided that, when any complaint is made against any person by name 'and 

, • not of , a serious nature, the officer in charge of a 

Where local investiga- Police-station need not proceed in person or depute a subordi 

tion dispensed with. natc officer to make an investigation on the spot, unless such 

local investigation appears to be necessary. 

117. Provided that, if it appear to the officer in charge of a ' Police-station that 

there is no sufficient ground for entering on an investigation 
Where Police-officer in or that the immediate apprehension of the accused is ,fnt T’ 
charge sees no sufficient cessary for the ends of justice, he shall not proceed in the case' 
ground for mvcst.gation . but ^' ^^ ‘'- substan^ of the complaint or information 

, „ * , , f the Ma £‘ 8trat e having jurisdiction. 

..d. 1-MU-. a ,h„ e . J S* h,to. 1 T'ta ?, r 
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SYNOPSIS . 

LEGISLATIVE CHANGES 

SCOPE OF THE SECTION 

“FROM INFORMATION RECEIVED” 

“OR OTHERWISE” 

“HE SHALL FORTHWITH SEND A REPORT TO THE 

MAGISTRATE’* 

EFFECT OF NOT SENDING THE “ OCCCRRENCE REPORT” .. 
“TO INVESTIGATE THE FACTS AND CIECFMSTANCES OF 
THE CASE” .. 

OBJECT OF INVESTIGATION .. 

PROVISO (b) 

WHO CAN INVESTIGATE UNDER THIS SECTION 
WHETHER THE OCCURRENCE REPORT IS A PUBLIC DOCU- 
MENT 

“OR SHALL DEPUTE ONE OF HIS SUBORDINATE OFFI- 
CERS” WITHOUT WARRANT DURING INVESTIGA- 
TION 

DELAY IN INVESTIGATION AND DUTY OF COURT 


■ • 


• • 


Note No. 
1 
2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


• • 


12 

13 


Other Topics. 

Investigation does not include every Police Necessity for the report. See Note 5, Pt. 2. 

enquiry. See Note 7, Pt. 1. Reasons to suspect. See Note 2, Pt. 1. 

Investigation of offence outside jurisdic- To the spot to investigate. See Note 7, Pt. 
tion. See Note 7, Pt. 2. 2. 

(CODE OF 1861— Ss. 135, 136, 137.) 

135. Upon complaint or information being preferred to an officer in charge of a 

Police-station of the commission within the limits of such 
station of any of the offences specified in Column 3 of the 
Schedule annexed to this Act, as offences for which Police- 
officers may arrest without warrant, he shall send imm ediate 
intimation to the Magistrate having jurisdiction, and shall 
proceed in person, or shall depute one of his subordinate 
officers to proceed to the spot to enquire into the facts and 
circumstances of the case, and to take such measures as may 
be necessary for the discovery and apprehension of the offender. 


Upon complaint prefer- 
red, Officer in charge of 
Police-station to proceed 
in person or depute a sub- 
ordinate Officer to make 
enquiry. 


136. Provided that, when any complaint is made against any person by name, an 

f f n the case is not of a serious nature, it shall not be incumbent 

Except in cases no « on ^ ie 0 flg cer j n charge of a Police-station to proceed in person 

serious na ure " i - or f 0 depute a subordinate officer to make an enquiry on t ie 

enquiry no neces spot, unless such local enquiry shall appear to be necessary. 

137. If on any complaint or information being preferred to an officer in charge of *i 

Police-station, it shall appear to such officer that there is no 
If officer in charge of sufficient ground for entering on an enquiry, or that the ma 

mediate apprehension of the accused is not necessary for 0 
ends of justice, he shall abstain from proceeding in the case 
and shall report the substance of the complaint or informa 
tion for the orders of the Magistrate. 


Police-station see no suffi- 
cient ground for an 
enquiry. 
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1 I of the section in 1923 

the wording ot the section was similar to that of the corresponding section of 

the Code ot 1882. By the amending Act of 1923 the following changes were 
introduced into the section: — 

(a) The words “not being below in this behalf’ ’ and the 

words “and, if necessary to take measures” were inserted in 
sub-8. (1). 

(b) The words ‘‘and, in the case mentioned in Cl. (b) 

cause it to be investigated” were added in sub-8. (2). 

2. Scope of the section. — The section provides the manner in which 
investigation is to be conducted where the commission of a cognizable offence 
is suspected and further authorises an officer in charge of a Police-station not 
to investigate if lie considers that there is no sufficient ground for such investi- 
gation and regulates his procedure in such cases. 1 


This section does not apply to the City of Bombay and Calcutta. 2 \Se< 
also S. 1, swpru.] 

3. '‘From information received. The words “from information 
received” refer to the information furnished and recorded under S. 154. 1 


As to what is “information” 
thereto . 


within the meaning of 8. 154, see Note 3, 


4. “Or otherwise”.- — The words “or otherwise” are wide enough to 
include every source of information other than that furnished and recorded 
under S. 154. They will even include information derived from a telegram 
or village gossip. 1 It was held in the undermentioned case 2 that where the 
Police came to know of a complaint which had been made to a Magistrate, it is 
sufficient on which they could proceed to investigate. See also the cases cited 
below. 3 

5. “He shall forthwith send a report to the Magistrate.” 

This section provides ’for the making of a report by the Police to the Magistrate 
before investigation. This is called an “occurrence report.” 1 S. 173. infra, 
provides for the submitting of a report after the investigation is completed. 
S. 174 provides for sending of an inquest report in cases of death under the 
circumstances specified in that section. 

The object of the report under this section is to enable a Magistrate to 
have early information of every serious crime so that he may be in a position to 
act if necessary under S. 159. 2 


6. Effect of not sending the “occurrence report.”— The section is 

mandatory and the sending of the “occurrence report” is a step which is an 

Section 157 — Note 2. 

(1) (1932) 1932 Lah. 611 (612), Emperor ▼. 

AH. 

(2) (1897) 21 Bom. 495 (499), Empress v. 

Visram Babafi. 

(1888) 15 Cal. 595 (607), Empress v. 

Nilmadhub Hitter. 


Vote 3. 

(1) (1910) 11 Cri. L. Jour. 201 (201) (Cal.), 

Jagadami Pcrshad ▼. ifahado Kan- 
too. 


(1) (1914) 15 -Cri L. Jour. 622 (624): 1915 

Mad. 312, In re handamuri Anan - 
dnyya. 

(2) (1923) 1923 Pat. 547 (549): 2 Pat. 379. 

Lmperor v. Iihola Bhan&t. 

(-1) (1926) 1926 All 562 (562). Balram Dik- 

shxt v. Emperor. 

(1) (1899) 1899 All. ° W?’ N. 87 (89). In re 

(2) (1981) 1931 Pat. 150 (151), Hafiz Moha ■ 

mad Sam v. Emperor. 


S. 157, 
Notes 
1 - 6 . 
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S. 157, 
Notes 
6 - 11 . 


essential preliminary to an investigation. The failure to send such report is a 
serious neglect of duty and is likely to result in failure of justice, as it lays the 
police open to the suspicion of concocting false evidence. 1 The omission can- 
not, however, vitiate a trial in the absence of prejudice to the accused. 2 

7. “To investigate the facts and circumstances of the case”. — 

“ Investigation’ ' is defined in S. 4 including “all the proceedings under this 
Code on the collection of evidence conducted by a Police-officer or by any person 
(other than a Magistrate) who is authorised by a Magistrate in this behalf.” 
Every enquiry that a Police-officer in charge of a Police-station makes does not 
necessarily come under this section. Police-officers very frequently hear from 
village gossip or anonymous petitions and deem it well to make a few preliminary 
enquiries as to whether there is anything in what he has heard to render a 
formal investigation desirable. Such inquiries are not “investigations” under 
this section. 1 

The locking of the door of an accused person's house and the keeping of 
guard over the house are within the powers of the police in investigation under 
this section. There is nothing under this section to prevent the police of one 
station from acting in the jurisdiction of another Police-station. 2 

8. Object of investigation. — The object of investigation is to search 
for the truth and not to collect evidence to secure a conviction. 1 

9. Proviso (b). — The officer in charge of the Police-station is given 
full discretion whether to investigate or not, as he thinks fit. he is not bound to 
act on the information. 1 

10. Who can investigate under this section. — Three classes of officers 

can make an investigation into a crime: — 

(a) The officer in charge of a Police-station. 

(b) An officer below the rank of such officer as the Local Government 

may prescribe in this behalf under this section. 

(c) Officers superior to an officer in charge of a Police-station by 

virtue of S . full, infra. An Inspector of the Criminal Investi- 
gation Department is an officer superior in rank to an officer m 
charge of a Police-station and can make an investigation under 
this section. 1 

11. Whether the “occurrence report” is a public document. — It has 

been held in the undermentioned cases 1 that the occurrence report is not an act 
or record of acts' of a public officer and is, therefore, not a public document and 


Note 6. 

il) (1910) 11 Cri. L. Jour. 498 (499): 4 

Sind L. R. 38, Emperor v. Unlock- 
han. 

(1931) 1931 Pat. ISO (151). Hafiz Mu- 
hammad Sani v. Emperor. 

(2) [ Sea cases cited in foot-note 1.] 

Note 7. 

. 1) (1914) 15 Cri. L. Jour. 622 (624): 1915 

Mad. 312, Nadamtini Anadayya. 

(2) (1915) 16 Cri. L. Jour. 551 (552): 1915 

Lah. 376: 1915 Pun. Re. 12, Na- 
thu Singh v. Emperor. 

Note 8. 

(1) (1933) 1933 All. 314 (317), Shukul v. 


Emperor. 


( 1 ) 


Note 9. ... 

(1924) 1924 All. 535 (535): 46 All. 

Majju v. Lachanan. 

(1871) 16 Suth. W. R. Cr. Cir. 1. 


671, 


(1912) 13 Cri. L. Jour. 305 35 

Mad. 247, Emperor v. NUakanta. 

Note 11. „ 

(1897) 20 Mad. 189 (198, 202, 205), Em- 
press v. Arumugam. 

(1931) 1931 Pat. 150 (151), Hafiz Moham 
mad Sani v. Emperor. 
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that an accused is not entitled either to obtain a copy of it or to inspect it before 
it is filed. 

12. “Or shall depute one of his subordinate officers ” without warrant 
during' investigation.— It was held under the Code of 1861 that a Police con- 
stable deputed under the provisions corresponding to this section, is not em- 
powered to enter a house in search of property though ho might do so in search 
of the person of the offender. 1 

13. Delay in investigation and duty of Court. — Delay in investigation 
causes serious prejudice to an accused person. It gives time to witnesses, even 
those who may not he dishonest, to bring their evidence into harmony with that 
of the others. It may also interfere with the preparation of the defence in 
that an accused may feel difficulty in recalling what he was doing at the time 
of the offence. 1 When there is any delay in investigation, it is the duty of a 
Court to enquire fully into the circumstances of the delay and consider its 
bearing upon the case. 2 


Reports under S. 167 how 
submitted. 


1 58 *. (1) Every report sent to a Magistrate under sec- 
tion 157 shall, if the Local Government so 
directs, be submitted through such supe- 
rior officer of police as the Local Govern- 
ment, by general or special order, appoints in that behalf. 

(2) Such superior officer may give such instructions to 
the officer in charge of the police-station as he thinks fit, and 
shall, after recording such instructions on such report, trans- 
mit the same without delay to the Magistrate. 


’•'(CODE OF 1882— S. 158.) 

158. Every report sent to a Magistrate under section 
Reports under section 157 shall, if the Local Government so directs, be submitted 
157 how submitted. through such superior officer of Police as the Local Govern- 

ment, by general or special order, appoints in that behalf. 
Such superior officer may give such instructions to the officer in charge of the Police- 
station as he thinks fit, and shall, after recording such instructions on such report, trans- 
mit the same without delay to the Magistrate. 


(CODE OF 1872— S. 117, Para. 2.) 


Where Police-officer in 
charge sees no sufficient 
ground for investigation. 


117. 


* 


Such report shall be submitted through such superior officer of Police as the Local 
Government shall, by general or special order, in that behalf appoint. Such superior officer 
may give such instructions to the officer m charge of the Police-station as he deems fit and 
shall after recording such instructions on such report, transmit the papers without delay to 
the Magistrate having jurisdiction. 


(CODE OF 1861— Nil.) 


Note 12. 

y-i\ (1870) 7 Bom. H. C. R* Cr. 50 (52), 
(1) (187 ) y Yyankatrao Shrlnivas. 


, „ Note 13. 

(1) (1932) 1932 Lah. 345 (347): 13 Lah. 573, 

Emperor v. Barwiek. 

(2) (1900) 2 Bern. L. R. 1092 (1094), Mafeety. 


S. 157, 
Notes 
11—13. 


S. 158. 


S. 158, 
Note 1. 
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1 . 

Police of 


Applicability of the section. — This section does not 
Calcutta and Bombay. 1 ,S tee also S. 1, supra. 


apply to the 


S. 159, 


150 “. Such Magistrate, on receiving such report, may 

Power to hold mvesti- direct an investigatiomor, if he thinks fit, 
gation or preliminary in- at once proceed, or depute any Magis- 
trate subordinate to him to proceed, to 
hold a preliminary inquiry into, or otherwise to dispose of, the 
case in manner provided in this Code. 


SYNOPSIS. 


\ ) > 


LEGISLATIVE CHANGES 
“ON RECEIVING SUCH REPORT 
OFFENCE THAT CAN BE INVESTIGATED 
INTO 


OR INQUIRED 


Note No. 

1 

2 


2- A 


*(C50DE OF 1882— S. 159.) 


Power to hold investi- 
gation or preliminary in- 
quiry. 


159. Such Magistrate, on receiving such report, may, 
if he thinks fit, at once proceed, or depute any Magistrate 
subordinate to him to proceed, to hold an investigation or pre- 
liminary inquiry into, or otherwise to dispose of, the case in 
manner provided in this Code. 


(CODE OF 1872— S. 115.) 


115. Such Magistrate, 
Prelim i nary inquiry . 


on receiving intimation of the commission of any such offence, 
may at once proceed, or depute any Magistrate subordinate 
to him to proceed, to hold a preliminary inquiry into or other- 
wise to dispose of such case in the manner provided in this 
Act . 


(CODE OF 1861— S. 135.) 

Upon complaint pre- 
ferred, Officer in charge 
of Police-station to pro- 
ceed in person or depute a lo0 ' * * * 

subordinate Officer to 
make enquiry. 

Any Magistrate, on receiving intimation of the commission of any such offence, may 
at once proceed or depute an officer exercising any of the powers of a Magistrate, to proceed 
to hold a preliminary enquiry into or otherwise to dispose of such case in the manner pro- 
vided in this Act. 


Section 158 — Note 1. 

(1) (1897) 21 Bom. 495 (499), Empress v. 

Yisram Babaji. 


(1888) 15 Cal. 595 (607), Empresss v. A'tf- 
madhub Miller. 
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‘ ‘IF HE THINKS FIT” 

“DEPUTE ANY MAGISTRATE SUBORDINATE TO HIM TO 

PROCEED TO HOLD A PRELIMINARY ENQUIRY’’ 
PRELIMINARY ENQUIRY’’ .. 


Note No. 
3 

5 

5 


S. 159, 
Notes 

1-5. 


. Other Topics. 

Direct investigation. See Note 2, Pt. 1 . 

Otherwise dispose of. See Note 3, Pt. 1. 


reason ot conducting the cncjuirv 
s . j.)(> . 


See 


When Magistrate cannot trv the case 1 


1. Legislative changes.— Under S. 135 of the Code of 1861. the Magis- 
trate receiving intimation of the commission of a cognizable offence, could depute 
“an officer exercising any of the powers of a Magistrate” to proceed to hold a 
preliminary inquiry: Under the Codes of 1872 and the later Codes lie could 
depute only a “Magistrate subordinate to him”. 

2. ‘‘On receiving such report”.— The words “such report” mean the 
first information report submitted under S. 157, before investigation. Thev do 
not include the final report under S. 173, infra or the report submitted under 
S. 202, infra . The holding of an inquiry under this section on a final report 
under S. 173 after investigation will be without jurisdiction. 1 

2-A. Offence that can be investigated or inquired into.— Under this 
section the powers of the Magistrate arc confined to inquiry and orders regarding 
the offence to which the report relates. The Magistrate has no power under the 
section to proceed against the informant. 1 

3. “If he thinks fit”.— A Magistrate having before him a police report 
submitted to him under the provisions of S. 157 may determine, as he thinks 
fit, either to take no further steps, or to take cognizance of the offence under 
S. 190 (1) ( b ) or proceed under S. 203 of the Code. 1 

4. “Depute any Magistrate subordinate to him to proceed to hold a 
preliminary enquiry”. — A Magistrate who is deputed under the provisions 
of this section, to hold a preliminary enquiry must do so in conformity with the 
directions under which he is empowered so to act. Thus where a Subordinate 
Magistrate is deputed to investigate a case and to record the evidence of the 
witnesses for the purposes of a preliminary enquiry, he has no power to question 
the accused and record a statement from him under S. 364. 1 

5. “Preliminary enquiry”.— The expression preliminary enquiry 
used in this section refers to an enquiry that may be made just after the receipt 


Section 159 — Note 2. 

(1899) 1899 All. W. N. 87 (89), In re 
Kandhaiya Lai. 

(1904) Upp. Bur. Rul. lst Q r - Cr. Rr - 
Code 4, Lachmanan Chetty v. Em- 

fSee ateo^TmS) 14 Cri. L. Jour. 387 
[See also^^ (C ' a , )# Sarla Uahton v. 

rSeo als<fTl917) ^18 Cri. L. Jour. 13 (14): 
[See » ,s ® 9 l 1 1 7 u Ca , 1< 593; 4 3 Cal. 1152, Taya- 

bullah v. Emperor. \ 

(1900) 4 Cal. W. N. 351 (352), Mouli 
Dtirzi v. Vauranyi. 

(1909) 10 Cri. L. Jour. 424 (426): 82 

AU. 30, Abdul Rahman v. Emperor. 

Cr. P. C.— 98 


(1904) 1 Cri. L. Jour 539 (540); 1904 

r , R - l8t Q r - Cr. P. C. 4, 

Lachmana Chctly v. Emperor. 

, . . Note 2-A. 

(1) (1904) 1 Cri. L. Jour. 539 (540): 1904 

F* R * l8t Q r - Cr. P. C. 4, 

Lachmana Chelty y. Emperor. 

(1) (1878) 2 Weir Yl9* *' 

(D (1898) 2 Cal. W. N. 702 (708), Bhairab 

Oh under. 
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S. 160. 


by the Magistrate of the report under S. 157. It is used in a sense different 
from that in 8. 288 namely an enquiry under Chapter XVIII of the Code prior 
to commitment to the sessions and which is held after the police investigations 
arc completed , alter the charge sheet is drawn up and after the accused is 
forwarded to the Magistrate. 1 

On receipt of the report of a preliminary enquiry under this section, the 
Magistrate should proceed in the same way as he would deal with a report 
received from a police-officer. 2 

1 60 ! . Any police-officer making an investigation under . 

this Chapter may, by order in writing 

Police-officer’s power . 1 , , p -in o 

to require attendance o f require the attendance before hunsell oi 
witnesses. any person being within the limits of bis 

own or any adjoining station who, from the information given 
or otherwise, appears to be acquainted with the circumstances 
of the case ; and such person shall attend as so required. 


-(CODE OF 1882— S. 160.) 

160. Any Police-officer making an investigation under this chapter may, by order in 

writing, require the attendance before himself of any per- 
Police-officer ’s power to son, being within the limits of his own or any adjoining 
require attendance of wit- station, who, from the information given or otherwise, 
nesses. appears to be acquainted with the circumstances of the case; 

and such person shall attend as so required. 


(CODE OF 1872— S. 118.) 

118. An officer in charge of a Police-station, or other officer making an investiga- 
tion, may, by an order in writing, require the attendance 
Police-officer’s power to before himself of any person, being within the limits of his 
summon witnesses. own or any adjoining’ station, who, from the statement o 

the complainant or otherwise, appears to be acquainted wit i 
the circumstances of any ease which such officer is investigating; and such person sna 
attend as required . 

****** 


(CODE OF 1861— S. 144.) 

144. An office i in charge of a Police-station may, by an order in writing, 

the attendance before himself of any person being 1 
Witnesses to be sum- the limits of his station, who, from the statement o e 
moned. complainant or otherwise, appears to be acquainted wi i 0 

facts and circumstances of any case into which ie is 
enquiring under section 135 of this Act and sucli person shall be bound to obe\ sue i 
requisition. 



Note 6. 

(1) (1922) 1922 Mad. 40 (41): 45 Mad. 230. 

T. P. Obcgndtt v. Pukosi Pedda 


and others. nn .. 

(2) (1903) 30 Cal. 923 (925, 9-6), 

v. Sanyasi. 


Lokenath 



POWFJR TO REQUIRE ATTENDANCE OF WITNESS 



SYNOPSIS. 


legislative changes 

SCOPE AND OBJECT OF THE SECTION ’ ’ 

ANY POLICE-OFFICER MAKING AN INVESTIGATION” 
‘‘BY ORDER IN WRITING” 

WHO CAN BE SUMMONED UNDER THIS SECTION? 
PURPOSE FOR WHICH ATTENDANCE REQUIRED 
SERVICE OF ORDER IN WRITING 

POLICE CANNOT SUMMON PRODUCTION OF DOCUMENTS 
“BEFORE HIMSELF” 

“SUCH PERSON SHALL ATTEND” 

IF SECURITY BOND CAN BE TAKEN FROM WITNESS 
EFFECT OF DISOBEDIENCE OF SUMMONS 
POWER OF THE DISTRICT MAGISTRATE 
PRIVILEGES AND DUTIES OF WITNESSES 


Note No. 
1 
2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


Oilier Topics. 


Accused cannot be summoned. Sec Note 
5, Pt. 2. 

Admissibility in evidence of statement. 
See S. 162. 

Any person. See Note 5. 

Detention of persons. See Note 10, Pt. 3. 
Examination of women. See Note 10, Pt . 
5. 


Failure to attend. See Note 10 Pt 1 
Note 12. ’ 

May require tlie attendance. See Note 10 
Pts. 1 and 2. ' 

Recording of statements. See S. 161. 
Taking down statement from persons imme- 
diately prior to their arrest. See Note 
5, Pt. 2-a. 


1 . Legislative changes . — 

Difference between 1801 and 1872 Codes— 

Under S. 144 of the Code of 1861, only an officer in charge of a 
Police-station was empowered to require the attendance of wit- 
nesses during the course of investigation. Further the witnesses 
so required had to be within his station. Under the Code of 1872, 
an officer in charge of a Police-station or other officer making an 
investigation may require the attendance of witnesses and such 
witnesses may be within the limits of his own or adjoining station. 

Difference between 1872 and 1882 Codes — 

(a) The words “Any Police-officer making an investigation under 

this chapter” were substituted for the words “Any officer 
in charge of a Police station, or other officer making an investi- 
gation” which occurred in the Code of 1872. 

(b) The words “who from the information given or otherwise” 

were substituted for the words “who from the statement of 
the complainant or otherwise”. 


S. 160, 
Note 1. 
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(c ) The clause beginning’ with “and shall answer 

and ending with “tending to criminate himself” in 1872, 
Code were enacted as a separate section. Vide S. 161, infra. 

There is no difference between the Codes of 1882 and 1898 in this respect. 

2. Scope and object of the section. — This section aims at securing 
the attendance of persons who would supply the necessary information in regard 
to the commission of an offence and who would be examined as witnesses in the 
enquiry or trial to lie held in regard to the said offence. 1 The intention of the 
Legislature is to provide facility for 1 he Police to obtain evidence with regard 
to the crime which is being investigated. 10 See also S. 175, infra , where a 
similar power is given to the Police to summon assessors to be present at the time 
of investigation. It is however, not necessary that the Police should have 
summoned a person under this section in order to examine that person. Any one 
who is present at the time of investigation, if acquainted with the circumstances 
of the case may be examined though not summoned. 2 

3. “Any Police-officer making an investigation”. — The only person 
who can summon a witness under this section is a Police-officer malting an investi- 
gation under this chapter. Thus if a Head Constable who is not making an 
investigation under tins chapter summons a witness, the latter is not bound to 
obey t he order and such disobedience will not be punishable under law. Nor 
would the evidence of such a witness (if given) form the basis of a charge under 
S. 191 or 8. 192 of the Penal Code. 1 

4. “By order in writing'”. — A person is not bound to appear before 
the Police-officer investigating a case, without an order in writing by such 
officer. Disobedience of a mere verbal order is not punishable under law. 1 
Similarly where a constable without an order in writing made by the investi- 
gating officer, asks a person to accompany him, he does not act in the discharge 
of his duty and an assault by such person on the constable is not an offence 
under S. 353 of the Penal Code. 2 

5. Who can be summoned under this section? — The only person that 
can be required to attend under this section are persons w r ho are acquainted with 
the facts of the case and are likely to be witnesses at the trial to be held after 
investigation. In other words the section applies to witnesses and possible 
witnesses only. 1 

So an accused person cannot be summoned under this section to answer 
the complaint against him 2 and no statement can be taken from the accused 


Section 160 — Note 2. 

(1) (1929) 1929 Nap. 17 (20): 24 Nag. L. 

R. 158 (F. B.), Gola v. Emperor. 
(1881) 7 Cal. 121 (126), Empress v. Kasim- 
khan. 

( 1-a) (1884) 7 Mad. 274 (275) (F. B.), Em- 
press v. Saminada. 

(1900) 27 Cal. 295 (302), Empress v. Ja- 
duh Das. 

(2) (1930) 1930 Pat. 510 (512): 9 Pat. 577, 

Manmohan Rai v. Emperor. 

Note 3. 

(1) (1889) 16 Cal. 349 (354, 355), Empress v. 

Baikanta. 

(1885) 1885 All. W. N. 43 (44), Empress 
v. Chatter Singh. 


Note 4. „ , 

(1) (1895) 1 Weir 86 (86): 16 Mad. 463,. 

In re Virasuami PiUai. 

(1896) Rat. 850 (851), Empress v. Pursho- 

(2) (1918) 1918 Nag. 137 (137), Thukaram v. 

Emperor. 

Note 5. , . . - 

(1) (1886) 2 Weir 121 (122). In re Lachmvjaa u. 

(2) (1884) 7 Mad. 274 (275) (F. B.), Em- 

press v. Saminada. v __ 

(1893-1900) Low. Bur. R. 317 (318). nO 
Rue v. Empress. 

(1926) 1926 Rang. 116 (117): 4 Kang- 
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inasmn ch 'as * n « * '!* ‘" ''"1 Whcn th, ‘ ro is ° vi,k ' nce b * f ™ the police to arrest him*- 
cither for or'afr^ 8 W Cami0t 33 3 witne “ (at the trial) 

6. Purpose for which attendance required . — Sec S. 3 61 infra 

*«**-■«* k in 

8 Police cannot summon production of documents.— This section does 
not authorise the Folice-oflfieer to summon the production of documents. 1 

h f d .) ‘‘Before himself ’’.--The order to attend must be to appear 
befotc the Police-officer wlio is making the investigation. Thus a Police-officer 

cannot order a person to appear before a Magistrate so that the Magistrate mav 
record that persons statement under S. 164 of the Code. 1 

10. “Such person shall attend”.— Where an order in writing by the 
Police-officer requiring the attendance of a person, is disobeved, the only course 
is to prosecute that person for such disobedience. There is no provision of law 
empowering the police to compel that person to attend. 1 Even the District 
Magistrate cannot issue a warrant for his arrest and production before the 
investigating officer.- Nor can the Police-officer himself arrest and detain him 
in custody. If he does so, he may become liable for an offence of wrongful 
confinement. 3 But it will not amount to an offence of wrongful confinement 
if the person is merely taken to the Police-station and asked to wait till the 
Sub-Inspector saw him. 4 

The High Court of Calcutta has pointed out that where women have to 
be examined the examination can be done at the residence of the women and that 
it is not advisable to take them to the Police-station. 5 

11. If security bond can be taken from witness —Vide aq? i 

499, infra. ' ' and 

12. Effect of disobedience of summons.— A person who fails to attend 
on being served with an order under this section will be liable to be nrnsemnod 

under S. 174 of the Penal Code. But the conditions under this section should 
be fulfilled; namely 

(«) that the Police-officer should be investigating into an offence 1 and 


72 (F. B.), Emperor v. Nga Tha 

( 1902) 4 Bom. J*. R. 644 (645), Emperor 
v. Jin tan Satharam. 

(2-a) (1899) 27 ChI. 295 (299, 302), Empress 

v. Jndub Das. 

(1929) 1929 Nnp. 17 (19, 20): 24 Isa^. 

(0) (192») i R l5g (p b . ), Ooln v. Em- 

p&r or. 

Note 7. 

(11 ( 1 Q 17 ) 18 Cri • L. Join’. 733 (734): 1918 

(1) (1917) 1^^ gl5 Jn re Oumparthi Venkat- 

ramiah. 

Note 8. 

(1) (1902) 4 Beni. L. R- 644 (645), Emperor 

v. Patan. 

Note 9. 

(1) (1889) Rat. 468 (469), Empress v. Nana. 


(1) (1867) 
(1902) 
(1896) 

(2) (1897) 

(3) (1886) 

(4) (1930) 

(5) (1905) 


(1) (1889) 
(1885) 


Note 10. 

• Suth. W. R / c \ 

B'hary Singh. <5)t Quc ' n T 

4 Bom. L. R. 70 r 

v. Sham Lai. (80)l Em Pero 

24 w cT 

505 «« Karlin 

„ Note 12. 

v. Baikanta 9 (354, 355)> Em P rt ** 

™ 8 c£*er W sin%. 43 (44) ' 
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S. 161. 


(b) that the order should be in writing. 2 3 But a person refusing to 
attend cannot, be convicted under S. 186 of the Penal Code. a 
S. 177 of the Penal Code will not apply to statements made by 
persons to the police. 4 See Notes to S. 161, infra. 


A refusal to receive 
offence punishable under S. 


a notice or subpoena under this section is 
173 of t lie Penal Code. 5 


not 


an 


13. Power of the District Magistrate. — The District Magistrate cannot 
interfere (except by way of suggestion and advice) with the exercise of discre- 
tion given to 1 he police-officer under t his section to summon a witness to appear 
before him. 1 


14. Privileges and duties of witnesses.— Vn/e Ss. 161 and 162, infra . 


161*. (1) Any police-officer 
~ making an inves- 

-kxamination . # ° 

of witnesses by tigation under 
pollce ‘ this Chapter may 

examine orally any person sup- 
posed to be acquainted with the 
facts and circumstances of the 


case. 


161 


\ Any police-omcer 

Examination maldn g an inV f S ' 

of witnesses t>y tigation under 

this Chapter or 
any Police-officer not beloiv 
stick rank as the Local Govern- 


police. 


ment may, by general or special 
order, prescribe in this behalf, 
acting on the requisition of 
such officer may examine 
orally any person supposed to 
be acquainted with the facts 
and circumstances of the case. 


(2) Such person shall be bound to answer all questions 
relating to such case put to him by such officer, other than ques- 
tions the answers to which would have a tendency to expose him 
to a criminal charge or to a penalty or forfeiture. 


Examination of witnesses 
by Police. 


*(CODE OF 1882— S. 161.) 

161. Any Police-officer making an investigation under 
this chapter may examine orally any person supposed to be 
acquainted with the facts and circumstances of the case, and 
may reduce into writing any statement made by the person so 
examined . 


Such person shall be bound to answer truly all questions relating to such case put to 
him by such officer, other than questions the answers to which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture. 


(2) (1895) 1 Weir 86 (86), In re Yirasami PU- 

Ini. 

(3) (1896) Rat. 850 (851), Empress v. Puru- 

s hot a m. 

(4) (1869) 12 Suth. W. R. 23 (24), Queen v. 

Lvckhee. 

(5) (1926) 1926 All. 304 (304), Bahadura v. 

Emperor. 

(1886) 1886 All. W. N. 93 (93), Empress 


v. Ganga Ram. 

(1918) 1918 Oudh 412 (412): 21 

Cas. 150, Chandika Prasad v. 
peror. 

(1918) 1918 All. 409 (410): 40 All. 
Sahdeo v. Emperor. 


Oudh 

Em- 

577 , 


Note 13. 

(1) (1878) Rat. 133, In re Sankal Ctuind 
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SYNOPSIS . 

LEGISLAT1 YE CHANG ES 
ANALOGOUS LAW .. 

SCOPE AND OBJECT OF THE SECTION 
“ANY POLICE OFFICER” SUB-S. (1). 

“MAY EXAMINE ORALLY” 

RECORD OF STATEMENTS 
STATEMENTS— IF ATTESTATION PERMITTED 
ANY PERSON SUPPOSED TO BE ACQUAINTED WITH THE 
FACTS AND CIRCUMSTANCES OF THE CASE 
“SHALL BE BOUND TO ANSWER” SUB-S. (2). 

STATEMENT OF WITNESSES UNDER THE SECTION 

PRIVILEGE 

REFUSAL TO ANSWER 


Note 


No. 

1 

2 

3 

4 

5 

6 


8 

9 


10 

11 


(CODE OF 1872 — Ss. 118, 119. Paras. 1 and 2 and S. 121.) 

118. An officer in charge of a Police-station, or other officer making an investigation, 

may, by an order in writing, require the attendance before 
Police-officer’s power to himself of any person, being within the limits of his own 
summon witnesses. or any adjoining station, who, from the statement of the 

complainant or otherwise, appears to be acquainted with the 
circumstances of any case which such officer is investigating; and such person shall attend 
as required and shall answer all questions relating to such cases put to him by such officer: 

Provided that no person shall be bound to answer any questions tending to criminate 
himself. 

119. An officer in charge of a Police-station, or other Police-officer making an 

investigation, may examine orally any person supposed to be 
Oral examination of wit- acquainted with the facts and circumstances of the case, and 
nesses by Police. ma y reduce into writing any statement made by the person 


so examined. 


im bv 


Such person shall be bound to answer all questions relating to such case, put to hi 
such officer, other than questions criminating himself. 

******* 

, „f 0 + a . 121 • No Police-officer shall record any statement or 

Police not to recor any admission or confession of guilt, which may be made 

mciit or confession • i»« k«» « « — 1 . ** 


before him by a person accused of any offence: 

Provided that notliing in this section shall preclude a Police-officer from reducing anv 

such statement or admission or confession into writing foV 

Proviso. his own ^formation or guidance, or from giving evidence 

of any dying declaration. 


(CODE OF 1861— S. 145.) 

145 . It shall be lawful to an officer in charge of a Police-station or other Police- 

officer making an enquiry, to examine orally any person who 


Oral examination of wit 

nesses by Police. 

Proviso . 


is supposed to be acquainted with the facts and eircum- 
atances of the case. Notliing in this section shall preclude 
auch Police-officer from reducing into writing any statement 
made by the person so examined: 

Provided that any statement so reduced into writing shall 
not be signed by the person making it, nor shall it be treated 
as part or tne record or ueed as evidence. 


S. 161. 


S. 161. 
Notes 
1 - 6 . 
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Other Topics. 

Examination of' accused before arrest. See Statements not the property of the police. 

Note 8, Pt. I. ' See Note 6, Pt. 4. 

Nature ol the proceedings. See Note .*>, When questions are rediculons. See Note 
p t. 1 • 8, Pt. 3. 

Oral statements. See Note <>, Pt. 1 . Witness not bound to speak the truth. See 

Special answer to general questions if Note lb 

necessary. See Note f>, Pt. 2. 

1. Legislative changes. — The words ‘‘or any Police-officer of 

such officer” were introduced bv S. 33 of the Code of Criminal Procedure 
Amendment Act of 1923. 

2. Analogous Law. — For similar provisions under other Acts See: — 
S. 13. Village Patels Act ( V 1 1 1 of 1867). 

S. 78- A, Calcutta Police Act (IV of 
S. 74. Excise Act, (Bengal Act V of 1909). 

S. 41, Bombay Abkari Act (V of 1878). 

3. Scope and object of the section. — S. 160, ante , provides for the 
power to require the attendance of witnesses. This section empowers the police 
to examine witnesses during the course of an investigation. But as has been 
seen in Note 2 to S. 160 ihe examination is not limited to such persons only as are 
summoned under that section. Any one who is present may be examined if he is 
acquainted with the circumstances of the case. 

The examination contemplated by the section is not of a judicial 
character and need not be in the presence of the accused or his agents. 1 The 
section, however, applies, only to investigations made under this chapter, i.e., 
relating to the commission of offences and not to merely threatened or contem- 
plated offences. - 

An inquest report does not come under this section. 3 

4. ‘‘Any Police-officer” — Sub-S. (1). — An Inspector of the Pro- 
vincial Criminal Investigation Department is, for the purposes of this section, 
a Police-officer investigating within a local area extending over the whole pro- 


vince. 


1 


5. ‘‘May examine orally.” — The mere fact that a witness does 
not readily come forward immediately after the investigation begins, is no 
reason to discredit his testimony. 1 The Police-officer should not extract infor- 
mation by using force; such evidence is useless. 2 

6. Record of statements. — The corresponding section of the Code 
of 1882 contained tin* words “may reduce into writing any statement made by 
the person so examined.” The omission of these words in the present section 


Section 161 — Note 3. 

(1) (1906) 4 Cri. L. Jour. 79 (81): 33 Cal. 

1023, Padan Gazi v. Emperor. 

(2) (1926) 1926 Mad . 521 (522, 523): 49 

Mad. 315, Sanjivi Reddy v. Konda- 
yari Koneri Reddy. 

(3) (1926) 1926 Ranp. 116 (117): 4 Ranp. 

72 <F. 13.), Emperor v. Nga Tha 
Din. 

(1933) 1933 Cal. 861 (863), Rajeswori 

Debt v. Emperor. 


( 1 ) (1912) 13 Cri. L. Jour. 305 ( 31 ®» 

35 Mad. 247, Emperor v. 

(See contra — Per Sankaran *air, 

(1912) 13 Cri. L. Jour. 352 (362): 35 
Mad. 397, Muthukumarativam* '• 
Emperor. 

(1) (1931) 1931 Lah 0t 529 (530), Miran Bakhsh 

v. Emperor. „, 9 v. 1916 

(2) (1916) 17 Cri. L. Jour. 351 ( 352 >;^ 

All. 360, Gokul Singh v. Emperor. 
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if he wishes to ,lo so.' " "« Ifov-cntoel from making s „eh a record 

reeortM lulr^Veti™ "if *“> to the statement 

« ;;Tr- » 

Hill °n ° IH T s ‘ ,Mil1 '"It in liis official capacity ami so should m il e 

th s section \ t W K ‘ t,U T “ n inqUlSt report l,nder ‘ S - ™ would come undir 
tins section. As to adimssibilily m evidence of such statement * <c 8 l(j > 

suspicion on il" ^ 8tat0ment oi ' a wit "* ss is calculated to east "a 

7. Statements-Attestation of.-lt is not illegal, though unneces 

sary tor a Police-officer after recording a statement under this section “ah 

the signatures ot persons present at the time other than the person makiim the 

statement to authenticate Ins record of such statement as witnesses. 1 *But 

under the next section (S. 162) obtaining the signature of the person iiiakirm 
the statement is expressly forbidden. ° 

8. , P erson ^PPOsed to be acquainted with the facts and circum 
stances of the case.— It has been seen in Note 5 to S. 160 ante that B 

pression ‘ ‘any person” in that section applies only to witnesses or possible Jit’ 
ness and not to accused persons. This section also uses the words 
person” and it has been held, especially in view of the marginal note 
that this section also applies only to witnesses and not to accused npmiK « t 
Xyams Maha Patro v. Emperor, A. I. It. 1932 Mad. 391 F B in which th" 
question referred to the Full Bench was whether the words “statement made 
by any person'’ under S. 162, included statements made by persons accused of 
the offence under investigation, two of the judges constituting the Full Bench 
expressed the opinion that the words “any person” used in S. 161 were unite 
general and would include accused persons also, and that the marginal note 
could not be imported into the interpretation of the section so as to restrict its 
wide meaning. Waller, J., who was one of the referring judges, however dis- 
agreed with that view. ’ ’ 

It is only a person believed to be acquainted with the facts and circum- 
stances of the case that may be examined under this section. A Police-officer 


(i) 


( 2 ) 


(3) 

<4) 

(5) 


Note 6. 

(1874) 11 Bom. H. C. 120 (122), Reg. 

v. TJttamchand Kapurchand. 

(1928) 1928 Bom. 352 (361): 52 Bom. 

832 (P. B.), Ear ay an Hart v. FmA- 
want Ifaofi arul Dattdtraya v. An- 
nap pa • 

(1934) 1934 Oudh 229, Emperor v. Sital. 
[See (1912) 13 Cri. L. Jour. 679, Suren- 
dra Narain v. Emperor.] 

(1893) 15 All. 11 (13), Queen v. Bagwan- 

lid, 

(1896) 1896 Pun. He. No. Cr. 7, p. 19, 
Queen v. Abdur Rahman. 

(1897-01) 1 Upp. Bur. Rul. 29 (30), Nga 
Po Hmi v. Qucen-Empreet. 

(1933) 1933 Col. 861 (863), Rafeeivart 

Debt Emperor. 

(1915) 16 Cri. L. Jour. 155 (156), Crown 

Cr. P. C.—99 


v. Ahmad. 


(1) (1893) 15 All. ?? t (14) f Queen v 


B ha gw an - 


(1) 0927) 1927 c”“‘ e i7' (18): 54 Cal. 337 
( 1 9 2 8 ) 1 9 2 8 a< V ] J V ' ?J2 Pe r ° r> 

lfl28) ,?Z£ 10) - She,ib ° l “ k 

(1925) 1925 Sind 337^7239) : 19 Sind L. 

perol 42 ' Urnerduraz Afunshi v . Em- 
(1926) 1926,^ U6 ( U7): 4 Ran,. 
(WOO, 27 M Ca,.%9 5 (2* ,.** 
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IS not authorised to summon a person and ask him his opinion as a “juryman”- 
the person so concerned is not hound to answer the question. 2 A person 
can ho examined under this section only in respect of question relating to the 
c«.sr, with regard to the offence investigated. A person cannot be summon- 
ed, tor instance, and asked to examine the hands of any other person to see if there 
were marks showing that the hands were tied with roped Similarly a person 
uho stood as surety tor an accused person whose appeal was pending in the 

, " l , la ‘ t eaiu, °t he examined as to the whereabouts of the accused who 
absconded after the dismissal of the High Court Appeal. 1 

9. ‘ Shall be bound to answer Sub-S. (2).— In Empress v. 
Kassim Khan, I.L.ll. 7 Cal. 1:21 F. B. it was held that the words “shall be 
bound to answer all questions” did not constitute an express provision of law 
to state the truth. Garth, C. -T., observed as follows: — 

”Ss. 118 and 119” (corresponding to Ss. 160 and 161 of this Code) “are, 

in our opinion, merely intended to oblige persons to give such information as 

they can to the police in answer to questions which may be put to 1 them and thev 

impose no legal obligation on those persons to speak tiie truth unless we import 

the word truly in each section after the word “question” which we clearly 
have no right to do." 

In view of this decision, the word “truly” was introduced in the Code 
of 1882 after the word “answer” and so it was held under that Code, that a 
person who was examined by a Police-officer was bound to state the truth 1 except 
in the case o! incriminating questions. 2 The said word has again been omitted 

in the present section with the result that the law as laid down in 7 Cal. 121 
is still good law. 3 

A person making a false statement in answer to questions under this 
section cannot therefore be convicted for an offence under S. 193 of the Penal 
Code. 1 Nor can lie be convicted for an offence under S. 203 of that Code inas- 
much as he does not volunteer information, but only answers questions. 5 Nor 


(2) (1875) Rat. Un. Ro. Cr. Cas. 92 (92), 

Reg. v. Fakrra. 

(1874) 11 Bom. H. C. 120 (122), Reg. v. 
Vttamchnud. 

Cl) (1875) Rnt. 92 (92), Reg. v. Fakira. 

(4) (1885) 1885 All. W. N. 43 (44), Empress 

v. Chattar Singh. 

Note 9. 

(1) (1892) 15 All. 11 (12), Empress v. Bhag- 

ivantia. 

(1893) 13 All. W. N. 124 (124), Empress 
v. Bhajan. 

(1884) 8 Bom. 216 (219), Empress v. 
Parshrnm Roy Singh. 

(1887) 11 Bom. 659 (661), Empress v. Is- 
mail Walud Fafaru. 

(1884) 10 Cal. 405 (406), Natku Sheikh 
v. Empress. 

(2) (1889) Rnt. Un. Re. Cr. Cas. 488 (489), 

Empress v. Ealidas. 

(1890) Rnt. Un. Re. Cr. Cas. 518 (518), 
Empress v. Annia. 

(1892) Rat. Un. Re. Cr. Cas. 619 (619), 
Empress v. Usuphkhan. 

(1889) Rat. Un. Re. Cr. Cas. 488 (489), 
Ealidas Samal. 

(3) (1900) 23 Mad. 544 (546), Empress v. 


Appigadu. 

(1899) l Weir 111 (111), In re Savant 

Tirabayi. 

(1913) 14 Cri. L. Jour. 252 (253): 6 

Sind L. R. 143, Crown v. Akhtiar 
Talad Sanwan. 

(1913) 14 Cri. L. Jour. 302 (302): 6 

Sind L. 11. 277, Crown v. Maho- 

med Taris. 

(1905) 2 Cri. L. Jour. 590 (593), Rabari 
Bhura Dcwaxt (Kathiawar). 

(1917) 18 Cri. L. Jour. 844 (846): 1917 
Low. Bur. 12, Nga Pyu v. Empe- 
TOT. 

(1903 04) 1 L. B. R. 101 (103), Crown 
v. Mi Tan. 

(4) (1908) 7 Cri. L. Jour. 3 (4) (All.), 

Muhammad Usman v. Emperor. 
(1893-1900) L. B. R. 101 (103), Crown v. 
Mi Tan. 

(1917) 18 Cri. L. Jour. 98 (98): 1917 

Low. Bur. 82. Nga Po v. Emperor. 
[See also (1933) 1933 Rang. 119 (119), 

Choke v. Emperor.] 

(5) (1910) 11 Cri. L. Jour. 438 (438) (All.), 

In re Sarju Saran v. Emperor. 
(1920) 1920 U. B. 20 (21): 3 U. B. R. 
204, Emperor t. Nga Po Lwtn. 
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can he tor t lie same reason, be convicted under S. 211° or S. 182 7 of the Penal 

S. 177 of the Penal Code does not apply to the case as it alludes to infor- 
mation being bound to be given by land-holders, etc* 

For eases under the Code of 1882 under which the person was bound to 
answer questions truly, sec the undermentioned cases. 9 


10. Statement of witnesses under the section Privilege. See 

S. 162, infra. 

11. Refusal to answer. — A refusal to answer questions under this sec- 
tion is not an offence under S. 176 or S. 179 or S. 187 of the Penal Code. 1 


S. 161, 
Notes 
9-11. 


* 


(6) (1902) 1 Weir 192 (192). Veerapalli Pen- 

chalugadu. 

(1908) 21 Mad. 506 (508), Chinna Humana 
G a v’d v . Enipe ro r. 

(1909) 9 Cri . L. .Tour. 170 (177): 32 

Mad. 258 (F. II.), Sessions Judge 
v. Sivan Che tty. 

(1910) 11 Cri. L. Jour. 286 (286. 287) 
(‘Mad.). In re Krishna Bai Padi- 
thaya. 

(1909) 19 Mad. L. J. (Sh. N.) 44 (45). 
(1932) 1932 Mad. 24 (24), Kodangi v. 

Emperor. 

(7) (1914) 1914 Lab. 360 (360), Mangu v. 

The Crown. 

(1929) 1929 Pat. 4 (5): 7 Pat. 715, Em- 
peror v. Larhman Singh. 

(1905) 2 Cri. L. Jour. 474 (474, 475): 

(1905) 1 U. B. R. 13, Emperor v. 
Ngn Aung Po. 

(1925) 1925 Rang. 364 (266): 3 Rang. 

577. Sultan v. Wellbournc. 

(1935) 1935 Rang. 97 (98), Maung Bo Ki 
v. Emperor. 

[But see (1923) 1933 Pat. 555 (555), Bod- 
ha n G a rain v. Emperor.] 

(1877) Rat. Un. Re. Cr. Cas. 124 (126), 
Empress v. Bhikaiji.) 

[Seo also (1920) 1920 Lali. 349 (350): 1 
Lah. 410, Ponna Lai v. Emperor 
(Dissenting from 1914 Lah. 360).] 

(8) (1869) 12 Suth. W. R. Or. 23 (24), Queen 

v. Lurk tire Singh. 

(9) Liable under S. 193 of the Penal Code. 
(1893) 15 AH. 11 (12), Bhagivantia. 
(1893) 1893 All. W. N . 124 (124), Em- 
press v. Bhajans. 

(1884) 8 Bom. 216 (219), Prishuram Bay- 
sin gh. 

(1887) 11 Bom. 659 (661), Empress v. 
Ismail valad Fataru. 

(1888) Rat. Un. Re. Cr. Cas. 401 (402). 

Empress v. Bepu Narain. 

(1887) 1887 Cr. Rg. 26. Kabhal Cjam. 
(1888) 1888 Cr. R. 62. Bnpu Karan. 

(1869) 12 Suth. W. R. Cr. 23 (24), Queen 
v. Luckhce Singh. 

(1896) 1896 Pun. It. No. Cr. 7 (19), 

Empress v. Abdur Rahman. 

S. C. (Ouclh) No. 232, Badal Khan. 

(1881) 8 C. L. R- 236 (237), In re 

Juggernnth Sahai. 

(1892-1896 i 1 U. B. R. 195 (195). 

(1873) 20 Suth. W. R. Cr. 41 (43), Queen 
v. Kimchand Mookcrfee. 

(1884) 10 Cal. 405 (406). Nathu Sheik. 
(1880) 4 Bom. 479 (481), Impcratrix v. 

Irbasapa (False statement to a Police 
Patel under S. 13 of the Bombay 
Act VIII of 1867). 

(1890) Rat. Un. Re. Cr. Cas. 503 (503), 


Usuphkhan Valad 

■ Cas. 674 (675), 
(Cannot escape 
176, I. P. Code 
where information 


impress v. War dan. 

raise answers to incriminating questions not 
punishable under S . 192 , /. p 

£ nde t1ren u,, der the Code' of 1882. 

1889 !S at - 488 (489) - Halidas Sam at . 

(1890) Itnt. Un. Re. Cr. Cas. 518 (518), 
Queen v. Annia. 

(1892) Rat. 619 (619), 

Pimz Khan. 

(1893) Rat. Un. Re. Cr 
Quern v. Sada 
liability under S. 
on tin's ground 

has already reached the Police) . 

False statements made under Police compul- 
sion not punishable under S 193 

(1865) 3 Suth. W. It. 6 (7 . 8), Nagena 
Ourut. 

Before conviction under S. 193, I. P. Code 
proof that thn Police-officer was 
making investigation under Ch . XIV 
and the Statement was made in 
answer to question by such officer is 
neccnna ry . 

(1889) 16 Cal. 349 (354, 355), Baikanta 
If nun . 

Statement made under this section is not 
made in a judicial proceeding and 
no sanction under S. 195 is neces- 
sary for prosecution . 

(1887) 11 Born 659 (661), Empress v. 

/ nmal Y alad Fataru. 

(1887) Rat. Un. Re. Cr. Cas. 336 (337), 
Empress v. Kabhai. 

[But see (J897 1901) l Upp. Bur. Rul. 

81 CIO), V«/« Po Ke v. Empress. 1 

Prosecution for false statement sustainable 
only if made to a Court „r to an 

moo.i °/ ,e A r y ha £H° ? ouer lo investigate. 

(1881) 6 Cal. 620 (621), Empress v. 

Jamoona (Case under Code of 187 f > 
— Complaint to a Military Officer) 7 

( 1890) 18}»0 Pun. Re. No. 27, p. 91 , 

If a mam Singh v. Empress (Offence 
falls under latter part of S. 193 and 
not first part). 

Note 11. 

(1) (1900) 23 Mad. 544 (546), Empress v. 

bankaratxnga Kone. 

(1909) 9 Cri. L. Jour. 105 (106): 1908 

Pun. Re. 27 f Gul Hannan v. E'ln- 
peror. 

(1931) 1931 Rang. 26 (27): 8 Rang. 511, 
Mau Zanagyi v. Emperor (Refusal 
to answer not an offence under S. 179, 

I. P. Code). 

[See also (1892) Rat. Un. Re. Cr. Cas. 
610 (610), Empress v. Ravnii 1 

(1899) 1 Weir 111 .( 111 ), Savant Virahayi. 
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S. 162. 


1<32.* (1) No statement 

made by any per- 

Statements to i * ^ i- 

police not to be to a pollCC 

signed or admit- officer in the 
ted in evidence. 

course of an 
investigation under this Chap- 
ter shall, if taken down in 
writing, be signed by the per- 
son making it, nor shall such 
writing be used as evidence : 


Provided that, when any 
witness is called for the pro- 
secution whose statement has 
been taken down in writing as 
aforesaid, the Court shall, on 
the request of the accused, re- 
fer to such writing and may 
then, if the Court thinks it ex- 
pedient in the interests of 
justice, direct that the accused 
be furnished with a copy there- 
of : and such statement may be 
used to impeach the credit of 
such witness in manner pro- 
vided by the Indian Evidence 
Act, 3872. 


1 <32. (1) No statement 

Statements to made P er ' 

police not to be soil to a police- 
signed; use of ^ 7 

such statements O 111 C e T in tile 
in evidence. course 0 f an in _ 

vestigation under this Chapter 
shall, if reduced into writing, 
be signed by the person mak- 
ing it; nor shall any such state- 
ment 0 ) ■ any record thereof, 
whether in a police diary or 
otherwise, or any part of such 
statement or record, he used 
for any purpose ( save as here- 
inafter provided ) at any in- 
quiry or trial in respect of any 
offence under investigation at 
the time when such statement 


was made : 

Provided that, when any 
witness is called for the pro- 
secution in such inquiry or trial 
whose statement has been 
reduced into writing as afore- 
said, the Court shall, on the 
request of the accused refer to 
such writing and*** direct that 
the accused he furnished with a 
copy thereof, in order that any 
part of such statement, if duly 


* ( CODE OF 1882— S. 162.) 

302. No statement, other than a dying declaration, made by any person to a Police- 
Statements to Police not officer in the course of an investigation under this chapter 

to be signed or admitted shall, if reduced to writing, be signed by the person making 

in evidence. it, or be used as ev' '.ence against the accused. 

Nothing in this section shall be deemed to affect the provisions of section 27 of the 
Indian Evidence Act, 1872. 


(CODE or 1872— S. 119, Para. 3 and S. 121.) 

* * * * * 


119. 
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* 


proved , may be used to con- 
tradict such witness in the 
manner provided by section 145 
°f the Indian Evidence Act , 
1872. When any part of such 
statement is so used , any part 
thereof may also be used in the 
re-examination of such tvitness , 
but for the purpose only of ex- 
plaining any matter ref erred to 
in his cross-examination: 

Provided , further , that if the 
Court is of opinion that any 
part of any such statement is 
not relevant to the subject 
matter of the inquiry or trial , 
or that its disclosure to the 
accused is not essential in the in- 
terests of justice , and is inex- 
pedient in the public interests , 
it shall record such opinion 
( but not the reasons therefor) 
and shall exclude such part 
from the copy of the statement 
furnished to the accused . 


(2) Nothing in this section shall be deemed to apply to 
any statement falling within the provisions of Section 32, clause 
(1), of the Indian Evidence Act, 1872. 


No statement so reduced into writing shall be signed 

Proviso. b y the P erson making it, nor shall it be treated as part of the 

record or used as evidence. 

, . , 121. No Police-officer shall record any statement, or 

Police not to record sta e- &ny adm i sg i on or confession of guilt, which may be made 

ment or confession. before him by a person accused of any offence: 

Provided that nothing in this section shall preclude a Police-officer from reducing 

any such statement or admission or confession into writing 
for his own information or guidance, or from giving evidence 
of any dying declaration. 


Proviso . 
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I. 

IT. 

III. 


IV. 


V. 


VI. 


VI T. 
VIII. 

IX. 

X. 

XI. 


• • 


• • 


• • 


• • 


• • 


SYNOPSIS . 

LEGISLATIVE CHANGES 
SCOPE AND OBJECT OF THE SECTION .. 

' ' STATEMENT ’ ’ MEANING OF . . 

(1) Statements made by an accused to a police- 

officer 

(2) Effect of this section on S. 27 of the Evidence 

Act 

(3) Statements of approver to the Police 

“IN THE COURSE OF AN INVESTIGATION UNDER 

THIS CHAPTER” .. 

“IF REDUCED INTO WRITING” 

(1) “Statement not to be signed” 

PROVISO— LIMITED USE OF PREVIOUS STATE- 
MENTS .. 

•• •• •• •• 

(1) Nob shall any such statement or any record 

THEREOF . . 

(2) ‘At any inquiry or trial of any offence under 

INVESTIGATION AT THE TIME WHEN SUCH STATE- 
MENT WAS MADE” 

(3) Application for copies — when to be made 

(4) Duty of Court to grant copies 
(H) “On the request of the accused” 

(6) Contradicting witness under the section — 

PROCEDURE 

(7) Re-examination 

“WHETHER IN A POLICE DIARY OR OTHERWISE”. 
EFFECT OF ADMITTING IN EVIDENCE STATE- 
MENTS INADMISSIBLE UNDER THIS SECTION . . 
EFFECT OF REFUSAL TO GRANT COPIES TO THE 
ACCUSED UNDER THIS SECTION 
FAILURE TO OBSERVE PROVISIONS OF SECTION- 
EFFECT 

DYING DECLARATIONS 


Note No 
1 
2 
3 


5 

6 

7 

8 
9 

10 

11 


12 

13 

14 

15 

16 

17 

18 

19 

20 

20-A 

21 


(CODE OF 1861- — Ss. 145 and 147.) 

145. It shall be lawful for an officer in charge of a Police-station or other Police- 

officer making an enquiry, to examine orally any person who 
Oral examination of wit- is supposed to be acquainted with the facts and circumstances 
nesses by Police. of the case. Nothing in this section shall preclude such 

Police-officer from reducing into writing any statement made 


by the person so examined: 

Proviso. 

Police-officer not to record 
confession . 

Proviso. 


Provided that any statement so reduced into writing 
shall not be signed by the person making it, nor shall it be 
treated as part of the record or used as evidence. 

147. No Police-officer shall record any statement or 
any admission or confession of guilt, which may be made 
before him by a person accused of any offence: 

Provided that nothing in this section shall preclude any 
Police-officer from reducing any such statement or admission 
or confession into writing for his own information or guidance. 
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Other 

Admissibility of incriminating statements 

of accused made to the Police. See 
Note 4, Pts. 1-11. 

Admissibility of statements made to the 
police — 

by a defence witness. See Note 10 
Pt. 1. 

by a witness called by the Court. See 
Note 10, Pts. 2, 3. 
containing statements against the 
accused. See Note 10, Pts. 4-0. 
during a departmental inquiry. See 
Note 7, Pt. 7. 

during investigation. See Note 7, 
Pts. 1, 4-6. 

entered in special diarv. Sec Note 
18, Pt. 2. 

first information report. See Note 7, 
Pt. 2. 

in a subsequent case. See Note 12, 
Pts. 1-3. 

Statement under S. 174. See Note 7, Pt. 
3. 

To show that the witness omitted to state 
a particular fact. See Note 10, pts. 
15-22. 

Confessional statements leading to dif- 


Topics. 

co very of facts. See Note 5. 
Evidence Act. — 

Ks. 2 (5), 25 (4), 26 (4), 27 (1,4,5, 
6.), 32 (10,21), 145 (2,10, 16,), 155 
(- 21 ), 157 (2,3, 10, 21) 158 (10), 

165 (10) and 167 (10). 

Essential formalities for using the state- 
ment. See Note 16. 

Evidence of identification whether amounts 
to a statement. See Note 3, Pts. 6-9. 
C. rounds for refusing to grant copies. See 
Note 14, Pts. 4-8. 

Oral evidence of a statement reduced to 
writing. See Note 11. 

Procedure to be followed in recording state- 
ments. See Note 8. 

Right of accused to get copies — 

after commencement of inquiry. See 
Note 13. 

after close of prosecution evidence. 
See Note 13, Pts. (3-a)-5. 
when the right accrues. See Note 
13, Pts. 8-12. 

Use of statement in prosecution for false 
evidence against witness. See Note 
0, Pt. 4. 


1. Legislative Changes. — 

Difference between the Code of 1861 and 1872 — 

Except in form, there- is practically no difference between the Codes of 
1861 and 1872. 


Changes introduced in 18S2 — 

(i) The words “other than a dying declaration” 1 1 were added thereby 

exempting dying declarations from the purview of the section. 

( ii ) The words “made by any person to a police-officer in the course 

of an investigation under this chapter’" were added. 

(Hi) The words “nor shall it be used as part of the record or as used 
as evidence*’ were substituted by the words “or be used as 
evidence against the accused.” 

( iv ) The clause “nothing in this section shall be deemed to affect the 
provisions of S. 27 of the Indian Evidence Act” was newly 
added. 


• Changes introduced in 1898 — 

( i ) The words “other than a dying declaration” were omitted but 

sub-Cl. (2) was added. 

(ii) The words “or be used as evidence against the accused” were 

substituted by the words “nor shall such writing be used as 
evidence”. 1 See Notes 11 and 12. 


Section 162 — Note 1. 

[See (1894) 22 Cal. 50 (72), Empress ▼. 


S. 162, 
Note 1. 


Jagat Chandra Mali.] 


S. 162, 
Notes 
1 — 2 . 
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(*’*') A P^viso was newly added in 1898 by which the time, when the 
copies could be applied for, the mode and purpose for which 
such statements could be used, were laid down. 

(w) The proviso with regard to S. 27 of the Indian Evidence Act was 
omitted. 


Amendments in 1923 — 

(i) The words ‘nor shall such writing be used as evidence” were 
substituted by the words “nor shall any such statement . . . 
when -such statement was made.” The effect of the change was 
to set at rest the controversy whether oral evidence of the 
statement could be let in though the writing itself could not be 
used as evidence. See Note 11. 

The old proviso was repealed and two new provisos were added. 
Ih this change the discretion of the Court to grant the copies 
1 o the accused was curtailed, such grant being subject only to 
the conditions mentioned in proviso 2; and stress has been laid 
on proper proof of the statement. Vide Notes 14 and 15. 
i lie amended section has cleared up a number of misappre- 
hensions which seem to have prevailed as to the scope of the 
section. 2 


(«) 


2. Scope and object of the section.— Under the Evidence Act the 

previous statement of a witness can be used. 

(1) Under S. 145, to contradict the witness. 

(0) Under S. 155, to impeach his credit and 
(3) Under S. 157, to corroborate his testimony. 

This section provides that no statement made by any person to a police- 

o cci in the course oL an investigation under this Chapter shall be used for any 
purpose except 

(1) by the accused. 

(2) for the purpose of contradicting the witness as provided by S. 145 

of the Evidence Act. 1 

The effect of this section is thus to limit considerably the provisions of 
the Evidence Act in regard to the matters covered by it. 2 The reason for such 


(2) (1926) 3 926 Lah. 54 (59), Mohammad v. 

Emperor . 

Note 2. 

(1) (1902) 1902 Pun. L. R. No. 27, p. 127, 

Azam, Khan. 

11926) 1926 Pat. 20 (22). Badri Chaudhry 
v. Emperor . 

(1931) 1931 Oudh 172 (175), Bkuneshiea^i 
Pc rsh ad v . E mperor. 

(1934) 1934 Cal. 717 (718), Ram Lai 
Ohose v. Emperor (Reference to 
fiucli statements in charge to jury, 
for corroborating itness’s deposi- 
tion in Court amounts to misdirec- 
tion) . 

(1935) 1935 All. 717 (719), Bkagwan Das 
v. Emperor. 

.(1934) 1934 Nag. 198 (198), Mahomad 

Uaneef v. Emperor. 


(2) (1933) 1933 Pat. 589 (592, 593), Emperor 

v. Nijibuddin. 

(1926) 1926 Rang. 116 (121): 4 Rang. 

72 (F. B.), Emperor v. A r ga Tha 

Din. 

(1926) 1926 Pat. 232 (237): 5 Pat. o3, 
Jaqiea Dhauuk v. Emperor. 

(1910) 11 Cri. L. Jour. 117 (117 and 

119): 13 Oudh Cas. 7, Bhulia Singh 
v. Emperor. 

(1925) 1925 Lah. 399 (400): 6 Lah. 171, 
Rakha v. Crown. 

(1927) 1927 Cal. 372 (372), Sajjad Mxrza 
v. Emperor. 

(1927) 3927 Cal. 17 (19): 54 Cal. 237, 
Azimaddy v. Emperor. 

(1898) 2 Cal. W. N. 702 (712), Empress 
v. Bhairab Chimder. 

(1908) 32 Bom. Ill (142), Emperor v. 
Raghunath . 



Statements to police not admissible in evidence. 


793 


restriction is that such statements are recorded by police-officers in the most 
haphazard manner. Officers conducting the investigation not unnaturally 
record what, seems in their opinion material to the case at that stage and omit 
many matters equally material and, it may be, of supreme importance as the 
case develops. Besides that in most cases they are not experts of what is and 
what is not evidence. The statements are often recorded hurriedly in the midst 
of a crowd and confusion subject to frequent interruptions and suggestions frum 
by-standers. Over and above all they cannot in any sense be termed deposi- 
tions, for they are not prepared in the way of depositions, they are not read 
over to nor are they signed by deponents. There is no guarantee that they do 
not contain much more or much less than what the witness has said. 3 

The section protects persons from being pinned down to statements 
recorded by the police. 4 


3. “Statement,” meaning of. — The section applies only to a statement 
and if what is recorded does not amount to a statement of a witness, the record 
is privileged and the accused is not entitled to a copy thereof. l a The/ word 
“statement” in this section includes both oral and written statements 
as is made clear by the use of the words “if reduced into writing”. 1 It will 
also include signs and gestures r In the undermentioned cases 3 it was held 
that a list of stolen properties supplied to the police during investigation is a 
“statement” within the meaning of the section. 


The word “statement” will not. however include the record of a search 
made by the police, 4 or signatures taken on blank paper for ihe purpose of 

comparison. 5 

There is a conflict of decisions as to whether this section applies to 
evidence of identification of a person in the course of a police investigation. 
The High Courts of Allahabad 0 and Calcutta 7 have held that identification of 
a person amounts to a statement within this section and that therefore the fact 
of such identification is not admissible in evidence in the usual course. But the 
Nagpur Judicial Commissioner's Court has taken a different view 8 and the 


3) 


V. 


(1894) 16 All. 207 (208), Empress 

Nassiruddin . 

[See also (1910) 11 Cn. L. Jour. 235 
(238) (All.). Rustam v. Emperor. J 
(1881) 7 Cal. 121 (126), Empress v. Kanin 

(1933) 193* Mad . 372 (375), Ponnusuami, 

(1918) 19 18° Pat. 459 (459), Ram Charitra 
Sinfjh v. Emperor .] 

(1919) 1919 Mad. 487 (498), Kumara- 

muthu v. Emperor. 

(1919) Upp. Bur. 38 (39): 3 U. B. R. 
84, Nga Ton v. Emperor. 

Note 3. v 

L-a) (1935) 1935 Sind 145 (175, 176): 28 

S. L. R. 397, Emperor v. Hart. 
(1928) 1928 Mad. 1028 (1032): 51 Mad. 

967, Chinna Krishnappa v. Talu- 
kunta Thimmappa. 

(1935) 1935 Rind 145 (172): 28 S. L. R- 
397, Emperor v. JJarx (Use of oral 
statement of witness is also prohibit- 

(1926) 1926 Rang. 112 (113), Emperor v. 

Nan Kyainff. . . _ 

For the purpose of S. 32 of the Evidence 
Act also, signs are statements. 

[See (1922) 1922 Cal. 409 (410): 49 Cal. 

Cr. P. C.— 100 


L) 


(1924) 

(1922) 

(1886) 

(3) (1929) 
(1925) 
(1932) 
(1912) 

(4) (1925) 

(5) (1932) 


(6) (1921) 

(7) (1935) 
(1925) 

(8) (1929) 


600, Emperor v. Sadhu Churn Dass. 

1924 Lnh. 581 (581-582): 5 Lah. 
305, Rauya v. Emperor. 

1922 Pat. 535 (539): 1 Pat. 401, 
Chandrika Ram Khakar v. Emperor. 
1886 Pun. Re. Xo. 2, p. 4, liuta 
v. Empress . ] 
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Patna High Court lias held that such evidence is admissible under S. 157 of the 
Evidence Ael. 5 ' It is submitted that the view of the Patna. High Court and the 
Nagpur Judicial Commissioner’s Court is not correct. 

4. Statements made by an accused to a police-officer.— Where a state- 
ment to a police-officer is a confession by an accused person , it is, independent 
of this section, inadmissible in evidence against the accused under S. 25 of the 
Evidence Act, 1 except to the extent specified in S. 27 of that Act. Where a 
statement to a police-officer is by an accused person, but does not amount to a 
confession, there is a conflict of opinion whether it is inadmissible in evidence 
under the provisions of this section. According to the High Courts of 
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v . I ' in pe. ra r . 
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(1876) 1 Mad. 163 (163), Reg. v. Ambigara 
Jlulagu. 
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(1923) 1923 Lah. 315 (316), Gulab v. Em- 
peror. 
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Allahabad, 2 Calcutta, 3 Lahore, 4 Patna 5 and Rangoon 0 and the Courts of the 
Judicial Commissioner of Nagpur 7 and Sind, 8 this section does not apply to 
statements made by persons accused of an offence under investigation, but 
applies only to witnesses. The reasoning by which this result is arrived at 
is twofold : — Firstly that Ss. 160 and 161 apply only to witnesses and not to 
accused persons, that this section should be read along with Ss. 160 and 161 
and that when so read this also applies only to witnesses; secondly that if this 
section be construed as applying to accused persons, S. 27 of the Evidence Act 
by which a statement by an accused to the police is under certain circumstances 
admissible, would be repealed and that this could not have been intended by 
the Legislature. 


The High Court of Bombay 0 and the High Court of Madras 10 have on 
the other hand held that this section applies to all persons examined by the 
police, witnesses, as well as persons accused of the offence under investigation 
In arriving at this opinion the Full Bench adopted the following reasoning: 

(1) It cannot he said that S. 161, docs not. apply to accused persons 

and S. 162 need not therefore by a reference to S. 161, be 
restricted to witnesses. 

(2) The reasoning that the literal interpretation of S. 162 contradicts 

S. 27 of the Evidence Act and practically repeals it, is not 
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(71). Queen v. Nabadwtp Chandra. 
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correct inasmuch as a general provision docs not derogate from 

a special provision. (As to the correctness of this view, see 
Note 5, infra.) 

(3) Tin* word ‘‘any” is wide and general, and as such the expression 
'“any person ” should include not only a witness but also 
persons suspected or accused of an offence. 

As lo what statements amount to confessions within the meaning of 
Ss. 23 and 26 ol the Evidence Act, see the following cases. 11 

As to the admissibility of confessions made by a person while in the 
custody of a police-officer, see S. 26 of the Evidence Act and the following cases. 12 

5. Effect of this section on S. 27 of the Evidence Act. — As has been 
seen already a confession made to a police-officer is inadmissible in evidence 
under S. 25 of the Evidence Act against the person making it, A confession 
made to a third party is equally inadmissible under S. 26 of the Evidence Act 
if it is made while the person making it is in the custody of a police-officer, 
unless it is made in the immediate presence of a Magistrate. S. 27 of the 
Evidence Ad provides an exception to these two sections and enacts that when 
am fact, is deposed to as discovered in consequence of information received 
from a person accused of any offence, in the custody of a police-officer, so much 
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(1923) 1923 Lah. 389 (390), Wadhawa 

Singh v. Emperor. 

(1925) 1925 Lah. 557 (559), Nazir Singh. 
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(1933) 1933 Oudh 192 (194), Pancham . 
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(1928) 1928 Lah. 282 (283), Emperor v. 
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(1867) 7 Suth. W. R. 56 (56). Queen v. 

Sagecna and another (Police over- 
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(1932) 1932 Mad. 24 (24), In re Kodangt 
(It is not necessary that it should be 
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Police-officer is at that moment in- 
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(1913) 14 Cri. L. Jour. 465 (483) (Mad.), 
Taithianatha Pillai, In re (Sankaran 
Nair, J. — Statements made by ac- 
cused person while in Police custody 
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reliance can he placed on such state- 
ments) . 

(1927) 1927 Bom. 4 (7): 51 Bom. /», 

Nanoo Sheikh Ahmed v. Emperor. 

(1875) 24 Suth. W. R. 33 (36), Queen 
v. Monmohun Roy. 

(1914) 1914 P. C. 155 (161, 162), Ibra- 
him v. King. 

(1931) 1931 Mad. W. N. 725 (726), Guru- 
swamy Chetty v. Emperor. 

(1882) 4 All. 198 (204), Empress v. 
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of such information whether it amounts to a confession or not, as relates to the 
fact thereby discovered, may be proved. This contradicts prima facie the 
provisions of this section under which no statement made by any person to a 
police-officer in the course of an investigation shall he used for any purpose 
at any enquiry or trial in respect of any offence under investigation at the time 
when such statement was made. 


The question has therefore arisen as to which provision is to prevail 
where a statement falls within both the sections. According to the High Court 
of Madras S. 162 is a general provision while S. 27 of the Evidence Act is a 
special one, that under general principles of law general provisions do not 
derogate from special provisions and that consequently S. 27 of the Evidence 
Act is not affected by this section. 1 The High Court of Allahabad has arrived 
at the same result from two alternative standpoints. Firstly , that S. 162 does 
not apply to accused persons at all, that consequently there is no contradiction 
between the two sections and that S. 27 of the Evidence Act is therefore not 
affected by S. 162 of the Code; secondly , that even if this section applies to 
accused person, S. 1, sub-S. (2) of the Code provides that, in the absence of 
any specific provision to the contrary nothing contained in the Code shall affect 
any special law. in force, that the Evidence Act is a special law and that conse- 
quently this section cannot in any way affect S. 27 of the Evidence Act. 2 All 
the other High Courts are agreed that S. 162 does not apply to accused persons 
at all and consequently S. 27 of the Evidence Act which applies to accused per- 
sons is not affected by this section. 3 


None of the said decisions have, however, adverted to the last paragraph 
of S. 2 of the Evidence Act which provides as follows: — “ Nothing herein con- 
tained shall be deemed to affect any provision of any Statute, Act, or Regulation 
in force in any part of British India and not hereby expressly repealed.’ ’ This 
is a “specific provision to the contrary” within the meaning of S. 1, sub-S. (2) 
of this Code and, in the case of a conflict between the Evidence Act and the Code, 
the Code will clearly prevail. It is therefore submitted that if this section be 
construed as applying to accused persons it will clearly have the effect of super- 
seding S. 27 of the Evidence Act. This difficulty is avoided by construing 
this section as not applying to accused persons, in which case, it will not affect 
S. 27 of the Evidence Act. 4 
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As <u ,luxv m,uh the information received from a person accused of an 
ottence, in the custody ol* a Police-officer is admissible under S. 27 of the Evi- 
dence Act and iui4er what conditions, see the following cases.’ 
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Mebru v. Crown. 

(1915) 10 Cri. L. Jour. 545 (547, 548): 

1915 Pun. Ro. 11: 1915 Lah. 365, 
7 a m S e nyh v . Cro ic n . 

(1916) 17 Cri. L. Jour. 183 (183): 1916 

v , Lah ' t 228, Isher Si,, dh v. Crown. 

( 19 1 x) 1918 Lah. 358 (359), Gurdit Singh 
v. Emperor. 

(1919) 1919 Lull. 184 (186), Kapur Singh 
v. Emperor. 

ly 30 Lah. 21. Emperor v. Turezi. 
(1922) 1922 Lah. 189 (191), Bhai Khan 
v. Emperor . 

(1923) 1923 Lah. 434 (435), Ali Ahmad 
v. Emperor. 

( 1 925 ) J92o Lali. 371 (372), Mansha 

Singh v. Emperor . 

(1926) 1926 Lah. 138 (139), Sxdakhan 
S 1 nifh v . E m pe ro r . 

(1928) 1928 Lah. 470 (478): 9 Lah. 671, 
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!>in v. Emperor. 
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283, Sukhan v. Emperor. 

(1930) 1930 Lah. 530 (531, 532), Mamnn 
v. Emperor. 
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(1932) 1932 Lah. 609 (611), .Gurdial 

Singh v. Emperor. 

(1933) 1933 Lah. 516 (517), Naivab Din 
v. Emperor. 

(1888) 12 Mad. 153 (154), Empress v. 
Omar Sahib. 
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(1914) 1914 Mad. 61, Manjunathaya v. 
Emperor. 

(1920) 1920 Mad. 109, Ramaswami Boyan 
V. Emperor. 

(1921) 1921 Mad. 679 (680), Kainamalax 
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(1933) 1933 Mad. 233 (234): 56 Mad. 

231, Kallam Narayana v. Emperor. 
(1896) 10 C. P. L. R. 25 (26), Empress 
v. Gangaratn Sona. 

(1903) 16 C. P. L. R. 122 (126), Em- 
peror v. Chaitu Gahera. 

(1917) 1917 Nag. 81 (82), Salam v. Em- 
peror. 

(1933) 1933 Nag. 252 (254), Bala Huddar 
v. Emperor. 

(1905) 2 Cri. L. Jour. 811 (819): 8 Oudh 
Cas 395, Harbans v. Emperor. 
(1910) 11 Cri. L. Jour. 631 (633): 13 
Oudli Cas. 309, Aman Ali v. Em- 
peror. 
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40, Manna Lai v. Emperor. 
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Emperor. 
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®-. Statements of approvers to the Police.-A statement by an approver 
to a 1 olice-ofhccr m the course of an investigation stands on the same footin'* as 
a statement made by any other person and is inadmissible in evidence except as 
provided by 8. 27 of the Evidence Act or under the proviso to this section 1 
Tims, the discrepancies between the statements of a witness and the approver 
cannot be explained by referring to the evidence of the approver made before 
the Police during* investigation. 2 

7. 4 In the course of an investigation under this chapter.” It is only 

a statement made during the course of an investigation, that is prohibited from 
being used in evidence. A statement made to a Police-officer before the investi- 
gation began or after the investigation has ended 1 does not fall within 
this section. Thus the first information as to the commission of an offence 
is a statement made before the investigation begins and is admissible 
in evidence. 2 But a statement made to a Police-officer while acting under S. 174, 


peror. 

(1908) 7 Cri. L. Jour. 82 (86): 4 L. B. 

R. 116. Kha Hlaw v. Emperor. 
(1908) 8 Cri. L. Jour. 62 (64): 4 L. B. 

R. 244. Gaung Gyi v. Emperor. 
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Emperor. 

(1930) 1930 Sind 168 (168): 23 Sind 

L R 417, Hilt it v. Emperor. 
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Yusif v. Emperor. 
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(1917) 1917 Low. Bur. 5 (7), Pan Gang 
v. Emperor. 
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v. Emperor. ,,, _ 
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giah Ohetty v. Emperor 

(1928) 1928 Pat. 491 (494, 495) : 7 JPat. 

411, Deonandan Dusadh v •Emperor. 

(1916) 17 Cri. L. Jour. 402 (404) : 1917 
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v. N gn Aung Ba. 
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967. Chin na Tima'ppa v. Talu Kunta 
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(1926) 1926 Bom. 513 (514): 50 Bom. 

683. Emperor v. Shiva Bhai . 

(1926) 1926 Mad. 638 (639), In re Sogia- 

inuthu . 

(1928) 1928 Lah. 308 (312, 315): 9 Lah. 

626. H a main Singh v. Emperor. 
(1928) 1928 Pat. 162 (165): 6 Pat. 747, 
Lalji Dusadh v. Emperor. 

Note 6. 
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(1928) 1928 Lah. 257 (257): 9 Lah. 389, 
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(1930) 1930 Pat. 510 (512): 9 Pat. 577, 
.1/ anmolian Rai v. Emperor. 

(2) (1934) 1934 Lah. 102 (103), Asa Singh 

v. Emperor. 

Note 7. 

(1) (1926) 1926 Rang. 116 (119): 4 Rang. 

72. Emperor v. Nga Tha Din. 

(2) (1933) 1933. Lah. 987 (990), Amrit Eal 

v. Emperor . 

(1933) 1933 Bom. 266 (269): 57 Bom. 

400, Mazarali Inayat Ali Kurcshi 
v . E m peror. 

(1925) 1925 Rang. 364 (365): 3 Rang. 

577, Suttan v. Welbourne. 

(1929) 1929 Pat. 4 (5, 7, 9) : 7 Pat. 715, 
Emperor v. Bachman Singh. 

(1928) 1928 Pat. 634 (636). Habib Khan 
v. Emperor. 

(1923) 1923 Pat. 550 (553. 557): 2 Pat. 

517, Gansa Oraon v. Emperor. 

(1931) 1931. Oudh 83 (83), Emperor v. 
Narain. 

(1931) 1931 Oudh 74 (75), Autar v. 

Emperor. 

(1928) 1928 Mad. 791 (792), Public Pro- 
secutor v. Chidambaram. 

(1923) 1923 Lah. 315 (316), Gulab v. 

Emperor. 

(1931) 1931 Cal. 745 (750): 58 Cal. 1312, 
Moni Mohan Ghose v. Emperor. 
(1930) 1930 Cal. 130 (131), Osman Gani 
Mistry v. Emperor. 
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3 . 162 , 
Notes 
7-8 


tnfra, is one in the course of investigation and is inadmissible under this 
section." 

The investigation must be one under this chapter. Where the investiga- 
tion is under tin* Bombay City Police Act 4 or the Calcutta City Police Act 5 (to 
which, by viitue oi S. 1, sub-S. (2), this Code does not apply) this section will 
not apply. Similarly an investigation under Chap. VIII (Security proceed- 
ings) is not one under this chapter and a statement made during such investi- 
gation is not within Ibis section/ 1 So also, a statement made by a person to an 
Excise ( > Hicer in the course of an investigation under the Opium Act is not 
wit bn the section/ •* hut it lias been held that the section applies to an in- 
vestigation by an Excise Officer under the Denial Excise Act of 1909. o b 

A departmental enquiry , is not an investigation under this chapter and 

statements to a Police-officer during such enquiry arc not inadmissible in evid- 
ence' under this section. 

numt t ‘‘ If . red ] uced int0 writing’'.- A Police-officer to whom a state- 

| i ' i * . an ' l H>1S0n m the course of investigation is not 

o h 1! 'T ’ ;f tem T int0 writing.* if he does so reduce it he 

mSr ’ l r, 0f o enV ! St ' 1,6 mi,y ,,ecorac liable to he punished 

„ . / ' ' , ‘ , ll , n< “ L ol f ‘ e 1 cna * ( '°de ■ 2 The paper on which such statements 

O • !l, i 1,1 T chod 10 ,he P «li« diary which should contain a narrative 

i, T',i / 0 r < ’ ftlCC, ' S " h0 aiC ehar S ed w ith the duty of investigating 

•i ■ ti . T- ' i n ° H a i )asltlon to tab 0 statements of witnesses, extract as much 

flnei vn' i m • V 01 ^ n| portaiit 1 or entry in their diaries and then 

destroy the original statement. 4 

statement hi ‘If thc Poliee -° fficei1 should have taken down the 

_ fonn ’ 0V the vc *y words used by the witnesses." Even where 


( 1935) 


(4) 


(3) (1027) 1027 Mini . M2 (M2): 50 Mad. 

/•>0 In re Maruthamuthu Kudumbau. 
1 > Lnh. .145 (355), Hans Raj y 
E,»,,rror (Statements of witnesses 
recorded by the Police and embo- 
died in the inquest report while the 
ease is under Police investigation are 
governed by the provisions of 

[See also the following ease ( 1033 ) 1033 

All. 665 (665), Khairati v. Empe- 
ror. | r 

[But see (1933) 1033 Cal. 861 (863). Ro- 

jcsicnn I)ebi v. Emperor (Doubted 

whcl her inquest report comes under 

o . 1 b 1 ) . 1 

UOSO) 1030 Bom. 158 (159): 54 Bom. 
o28 Emperor v. Wahiduddin no- 

mm twain. 

(1932) 1932 Bom. 106 (197, 108), In re 
Jtnrjorji Framji Bharueha. 

(1929) 1929 Cal. 257 (257), Panel,,, nan 
Miihcrji v. Emperor. 

(5) (1926) 1926 Cal 586 (588): 55 Cal. 650 

t'fihjmt Charon .1 titter v. Emperor 

(6) (1933) 1933 Had. 688 (689): 56 Mad 

087. Hori Sin oh v. Emperor 
(I860) 11 Sulh W. R. 3 ,. Ts5,%,,cen v. 
A omul Kiplicn. 

(1033) 1033 Mad. W. N. 919 (920), PoJc- 

Co do no chi v. Emperor (No right 

to copy of statement under the pro- 
viso) . 

(6-n) (1934) 1934 Cal. 616 (617): 61 Cal. 


Kcratali v. Emperor. 

(6-b) (1935) 1935 Cal. 621 (622), Jogendra 

Roth Goria v. Emperor. 

(1914) 1914 Cal. 396 (406): 40 Cal. 898, 
Weston v. Peary. 

(1920) 1920 Lah. 349 (350): 1 Lab. 410, 
Panna Lai v. Emperor. 

(1919) 1919 Mad. 487 (492), Kumara- 
mutku Pillai v. Emperor. 

(1927) 1927 Bom. 501 (504. 505, 509), 

Emperor v. Jehangir Ardeshir. 

(1930) 1930 Oudh 505 (507), Abdul Karim 
v. Emperor. 

(1935) 1935 Sind 13 (14) (F. B.), Maho- 
med Rahim v. Emperor. 

Note 8. 

(1) (1921) 1921 Sind 16 (17): 18 S. L. R. 

342, Pitumal v. Emperor. 

(1928) 1928 Bom. 352 (361): 52 Bom. 

832 (F. B.), Narayan Hari v. Yes- 
waiU Ravji. 

< 2 ) (1928) 1928 Bom. 352 (361): 52 Bom. 

832 (F. B.), Narayan Hari v. Yes- 
i vunt. 

[See however (1933) 1933 P. C. 12 1 (132), 
Dicarkanath Varma v. Emperor 
(Where it was left open).] 

(3) (1924) 1924 Nag. 33 (34), Laxman Namdeo 

v. Emperor. 

(4) (1929) 1929 Rang. 87 (88): 6 Rang. 672, 

Sulaiman Mahomad v. Emperor. 

(5) (1933) 1933 Nag. 4 (4. 5): 28 Nag. L. 

R. 291, Hamid Khan v. Emperor. 
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only tlie gist or memorandum of what the witness said is taken down, it is a 
“statement” within the meaning of this section. 0 But it will not include a 
mere summary of it in the charge sheet. 7 


Where the statements of two or more witnesses are taken down by the 
Police-officer jointly the accused is not entitled to copies of the 4 ‘ statements ’ \ 8 
In 1932 Cal. 375, the matter was explained thus: — “If the joint statement 
means more than one statement is contained in one document or that a number 
of statements are recorded seriatim , then the defence may be allowed to see 

and use. the statements If on the other hand it means that the stories 

told by a number of witnesses have been boiled down into a statement of his 
(Police-officer’s own, then the defence should not be allowed to use such a 
statement”. 0 Suppose the Police-officer examines a witness S and takes down 
his statement : Then he examines A who repeats the same story. The 
Police-officer states “A corroborates S”. In such circumstances it 
would appear that the accused is entitled to the statements of S 
■and A and can use them as contemplated by the section. 10 A map prepared by 
the Police-officer containing statements of witnesses is within the section. 11 

9. “Statement not to be signed”. — The Police-officer to whom the 
statement is made in the course of investigation should not require the witness 
to sign such statement. 1 “The policy underlying the rule contained in this 
section seems to be that witnesses at the trial should be free to make statements 
in favour of the accused which they should wish to make, unhampered by any- 
thing which they might have been made to say to the police. The result of the 
witness’s signature having been obtained on their statements reduced into writ- 
ing would be to tie them down to the statements so recorded, at any rate to give 
them the impression that they were not free to make a different statement”. 2 

The mere fact that a statement made during the investigation is signed 
by the person making it, does not thereby render it an information under S. 154, 

supra . 9 

Where a witness who had signed a statement to the Police denied his 
signature at the trial and he was sought to be prosecuted under S. 193 of the 
Penal Code, it was held that the procedure contravened the policy of the Ss. 161 
-and 162 of the Code ; the order sanctioning prosecution was quashed. 4 


10. Proviso — Limited use of previous statements. — It has been seen 
in Note 5, supra, that where the provisions of this section are inconsistent with 
those of the Evide nce Act the former will prevail over the latter. A previous 

(1935) 1935 Sind 145 (172) S 28 Sind L. R. 


397 Emperor v. Hart. 

.(6) (1927) 1927 Cal. 644 (646), Mafi Zaddi ▼. 

(1933) I 933 er pat. 589 (593), Emperor v. 

(1931) 1931 All". 262 (263): 53 All. 458, 
Emperor v. Bansidhar. 

(1935) 1935 Sind 145 (172): 28 S. L. R. 
397. Emperor v. Hart. 

.( 7 ) (1904) 1 Cri. L. Jour. 1027 TT * 1 j 34 * 

(1} ' peror v. Manthu Umed Singh 

(81 (1930) 1930 Lah. 457 (458), Banto Singh 

' v. Emperor. 

(fl) (1932) 1982 C.1. 375 (877), Emperor y. 

Earimuddi Shaikh. „ .. D , 

- 10 ) (1927) 1927 P«t. 325 (328). Ohod, Prosod 
* ,u ' ' ’ fii na h v. Emperor. 

(1933) 1933 Cal. 061 (863), Rajeeivari 

C r. p. c.— 101 


Debi v. Emperor. 

( 11) (1926) 1926 Cal. 550 (551), Bhagiratlii 

Chowdhury v. Emperor. 

Note 9. 

(1 ) (1887) 11 Bom. 659 (661), Empress v. It- 

mail Walad Fataru. 

(1918) 1918 Mad. 731 (733), MaUala Obiah 
of Owk , In re. 

(2) (1931) 1931 Oudh 172 (175), Bhuneshwari 

Perefuid v. Emperor. 

(1934) 1934 Sind 78 (83), Muhammad Panah 
v . Emperor (Taking signature affects 
... value of evidence of witness). 

(3) (1925) 1925 Mad. 106 (109, 112), In re 

Narauana Me non. 

(4) (1913) 14 Cri. L. Jour. 302 (302): 6 

Sind L. R. 277, Emperor v. Maho- 
med Varie. 
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S. 162, statement falling within this section and inadmissible under it. cannot therefore 
Note 10. be used by reference to the provisions of the Evidence Act. 

The proviso to this section enacts that a previous statement falling with- 
in this section can be used for a limited purpose under the circumstances speci- 
fied therein. In order that the proviso might apply it is essential that 

(1) a witness is called for the, prosecution whose statement has been 

reduced into writing as referred to in the section ; 

(2) the person who uses it is the accused and 

(3) the statement is used for the purpose of condradicting guch wit- 

ness under S. 145 of the Evidence Act. 

Witness called for the prosecution .— Where a witness is called for the 

defence his previous statement cannot be used either by the prosecution or by 

the defence for the purpose of contradicting or corroborating him under S. 157 

of the Evidence Act. 1 Similarly where a witness is called by the Court and not 

by the prosecution, a previous statement made by him to the Police cannot be 

used either by the prosecution or by the accused for any purpose. 2 A contrary 

view was taken in the undermentioned case. 3 The case was, however, one under 

the section as it stood before the amendment of 1923 and cannot be considered 

to be good law under the present section. Where a person is neither called for 

the prosecution nor for the defence, his statement to the police cannot of course 

be made use of in any manner. 3 * 8 It was, however, held in the case noted 

below b that where a statement made by a deceased person was admitted under 

S. 32, Cl. (3) of the Evidence Act, it could be contradicted under S. 158 of that 

Act by a statement made by him to the Police. It is submitted that this deci- 
sion is not correct. 3 * 0 

Only the accused qan use such statements . — It is only the accused that can 
claim to use the previous statements of a prosecution witness for the purpose 
specified in the proviso. ,d The prosecution cannot use it against the accused 4 


Note 10. 

(1) (1892) 15 All. 25 (27). Empress v. Madho. 
(1905) 1905 All. W. N. 64 (64), Emperor 

v. Jagardeo Pandc. 

(1900) 1900 Pun. Re. No. 18, p. 42, 
Ha shim Ali v. Empress. 

(1926) 1926 Lnh. 367 (368): 7 Lah. 264, 
Bahadur Singh v. Emperor. 

(1918) 1918 Upp. Bur. 16 (16): 3 U. B. 

R. 81, Nga Ba Than v. Emperor. 
(1919) 1919 Upp. Bur. 38 (38): 3 U. B. 

R. 84, Nga Ton v. Emperor. 

(1930) 1930 Oudh 60 (62): 4 Luck. 726, 
Ganqa v. Emperor. 

(1925) 1925 Oudh 1 (8): 27 Oudh Caa. 40. 

J I anna Lai v. Emperor. 

(1926) 1926 Cal. 550 (551), Bhagirathi v. 
Emperor. 

(2) (1927) 1927 Lah. 713 (714), Gurndcll « 

Shah v. Emperor. 

[See also (1927) 1927 Cal. 372 (372), Saj- 
jad }firza Emperor (The point was 
raised but not decided).] 

(3) (1918) 1918 Pat. 459 (460), Ram Oharitra 

Singh v. Emperor. 

(3-a) (1930) 1930 Lah. 318 (320): 10 Lah. 

794, Devi Das v. Croxvn. 

(3-b) (1926) 1926 Lah. 122 (124), Hari Ram 

v. Emperor. 

(3-c) Seo (1928) 1928 Mad. 1028 (1032): 51 

Mad. 967, Ohinna Thimmappa v. 


Tnlukunae i Timmappa. 

(3-d) (1931) 1931 Cal. 622 (625), Jasimuddin 

Sarkar v. Emperor. 

(1927) 1927 Cal. 17 (19): 54 Cal. 237, 
Azimaddg v. Emperor. 

(4) (1926) 1926 Cal. 320 (321), Keramat v. E ra- 
pe ror. 

(1932) 1932 Oudh 247 (248), Atwon Singh 
v. Emperor. 

(1926) 1926 Lah. 363 (364), Fazal v. Em- 
peror. 

(1925) 1925 Lah. 295 (296), Aziz v. Em- 
peror . 

(1923) 1923 Lah. 516 (517), Rajindar v. 
v. Emperor. 

(1906) 4 Cri. L. Jour. 176 (176) (Lah.), 
TTamada v. Emperor. 

(1904) 1 Cri. L. Jour. 451 (453): 31 Cal. 

1050, Emperor v. Robert Stewart. 
(1930) 1930 All. 746 (749), Abdul JalU 
Khan v. Emperor. 

(1915) 1915 All. 144 (145), Abdul Ehalur 

(1915) 16 Cri. L. Jour. 221 (221): 1915- 
All. 125, Chainsukh v. Emperor. 
(1910) 11 Cri. L. Jour. 612 (613) (All.), 
Emperor v. Ch/tndan Singh. 

(1895) 17 All. 57 (60), Empress v. Taj 

Khan. . 

(1898) 22 Bom. 596 (601), Imperatrtr r. 

Jijibhai Govind. 
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either by way of corroborating the witness 4 * or by way of contradicting him if 
he has been treated as a hostile witness. 5 Nor can the Court exercise its powers 
under S. 165 of the Evidence Act and use the statements as evidence. 6 It cannot 
compare the evidence given by the prosecution witnesses with previous state- 
ments made by them without their being brought on the record as provided by 
this section and as a result of such comparison, convict the accused. 7 Nor can 
it, after comparison of the statements of the witnesses in the Police-diary, use 
the statements to the prejudice of the accused by saying that '‘the defence is 
improving its story at every stage 7 \ 8 Nor can it refer to the failure of the 
defence to use the previous statements under this section and direct the jury 
to draw therefrom an adverse inference against the accused. 9 (Sec also Note 15, 
infra . ) 

Statement can only be used for contradiction. — A previous statement bv 
a prosecution witness falling under this section, can be used by the accused only 
for the purpose of contradicting such witness under S. 145 of the Evidence 
Act 9a and not for any other purpose such as corroborating a prosecution 
witness 10 or contradicting a defence witness. 11 Nor can it be used as substan- 
tive evidence in favour of or against the accused. 12 

This section does not. however, prevent a Police-officer from explaining 
his conduct even though it may inferentially have reference to the statements 


f4-a) (1925) 1925 Lah. 337 (368) : 6 Lah. 24, 

Laba Singh v. Crown. 

(5) (1923) 1923 Cal. 463 (464), Emperor v. 

Satyendra. 

(1926) 1926 Cal. 793 (794), Gahur Howl- 
A dar v. Emperor. 

(1925) 1925 Lah. 399 (399): 6 Lah. 171, 
Rakha v. Emperor. 

(1933) 1933 Pat. 488 (492), Sachidanand 
v. Emperor. 

(1933) 1933 Nap. 384 (385): 30 Nag. L. 

R. 55, Mohan Banjari v. Emperor. 

(1924) 1924 Jour. 103 (103). 

(6) 1932) 1932 Mad. W. N. 625 (628-629), 

Pullamma v. Emperor. 

(1931) 1931 Cal. 189 (190): 58 Cal. 1009, 
Rahifaddi v. Emperor. 

(1926) 1926 Cal. 147 (148), Keramat Man- 
dat v. Emperor. 

(1918) 1918 Upp. Bur. 16 (16): 3 U. B. 

' ; R. 81, Nga Ba Than v. Emperor. 

(7) (1927) 1927 Rang. 74 (79) : 4 Rang. 471, 

Manna Htin Gyaw v. Mating Po i>e%n. 
(1907) 6 Cri. L. Jour. 224 (224) (Bom.), 
Emperor v. Eaxman. 

(8) (1933) 1933 Pat. 440 (441), Deo Lai Mah- 

ton v. Emperor. 

(9) (1930) 1930 Pat. 513 (516): 9 Pat. 606, 

' Ram Sarup Singh v . Emperor. 

(9-a) (1928) 1928 Rang. 150 (151): 6 Rang. 

137, Sana Singh v. Emperor. 

(1926) 1926 Rang. 116 (118): 4 Rang. 

72 (F.B.), Emperor v. A ga Tha 

(1924) 1924 Pat. 829 (830), Mohiuddin 
Khan v. Emperor. 

[See also (1924) 1924 Nag. 281 (282), 

Ganpat v. Emperor. 

(1930) 1930 Lah. 484 (485), Basant Singh 
v. Emperor. 

(1928) 1928 Lah. 820 (823), Emperor v. 
Ram Rang. 

(1928) 1928 Lai. 507 (510), Dharam Singh 
v. Emperor. 

(1928) 1928 Lah. 380 (381), Hayat v. Em- 

(1926) 1926’ Lah. 54 (59), Mahomed ▼. 
Emperor. 


( 192o ) 192.) Cal. 1017 (1018), Thomas 

James Henry Arnup v. Kedamath 
Ghosh. 

1925 Lah. 483 (485), Ram Karan 
v. Emperor. ) 

2fi24 Bom. 5i0 (511), Emperor v. 

\ ithn Ita'u Khurat . 

1931 Pat. 152 (156, 157): 10 Pat. 
107, /iihnri Mah ton v. Emperor. 

1925 Lah. 399 (400): 6 L:ih. 171, 
Rakha v. Emperor . 

1926 Rang. 116 (118, 119): 4 

Rang. 72, Emperor v. Nga Tha Din. 
1930 Bom. 158 (159): 54 Bom. 

528 Emperor v. Wahiduddin Hamid- 
tidatn . 

1925 Sind 289 (291): 19 S. L. R. 
71, Unhadur v. Emperor . 

1932 Notes 21 (c), Diwan v. Em - 

peror. 

1924 Jour. 103 (103). 

1926 Lah. 367 (368); 7 Lah. 264, 
Bahadur Singh v. Emperor. 

1924 Jour. 103 (103). 

1924 Bom. 510 (511), Emperor v. 
Yithu Balu Kharnt . 

Rat. Un. Re. Cr. C. 508 (508), 

Empress v. Yakub. 

1923 All. 469 (469), Shiam Sunder 
v. Emperor. 

Rat. Un. Re. Cr. C. 833 (833), 

Empress v. Fula Dhana . 

9 Cal : 4 T r > 5 (458), Roghuni Singh. 

ni 1 r ho Ll , Jour « 313 < 314 ): 1915 

Cal 70^, Jung Rai v. Emperor. 

2 Weir 820 (821), The Public Pro- 
secutor v. Cherath Choyi. 

7 Cri L. Jour. 325 (328): 31 

« 27, In re Sankappa Rai. 
19 28 Pat. 31 (32): 7 Pat. 50, 

Tajalx Mian v. Emperor. 

1927 Lah. 79 (80). Yarn y. Em- 
peror. 

1925 Cal. 161 (163), Harendranath 
v. Emperor. 

11 Bom 657 (658), Queen v. Sitha- 
ram Vi that. 


• 1925) 

(10) (1924) 
(1931) 
(1925) 
(1926) 
(1930) 

(1925) 

(1932) 

(1924) 

(1926) 

(11) (1924) 
(19242 

(1890) 

(12) (1923) 

(1895) 

(1883) 

(1915) 

(1903) 

(1908) 

(1928) 

(1927) 

(1925) 

(1887) 
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made by witnesses. 13 Thus where a Police-officer states in the witness box that 
no such case as is put forward by the defence before the Court was stated before 
him at the investigation, there is no use made of any previous statement of any 
witness to the Police-officer and the evidence is not inadmissible. 14 

There is a difference of opinion as to whether the statement before the 
Police can be used to show that the witness omitted to state a particular fact. 
It was held by the High Court of Patna in the undermentioned case 15 that the 
statement cannot be used at large for the purpose of showing that the statements 
did not corroborate or assist the story as put forward in the first information. 
In a subsequent case ot the same High Court 10 it was held that if the contradic- 
tion consists in the fact that a statement made at the trial was not made in any 
part of the statement to the Police, such a contradiction can be proved. Recently 
it was held by Rowland, J., of the same High Court 17 that the omission of some 
detail in the note of a statement to a Police-officer is not always a sure indication 
that such detail was absent from the statement and that the Court should never 
use such an absence as a contradiction without taking the evidence to prove that 
no such thing was stated. According to the High Court of Madras “omission” 
and “contradiction ’ can never be identical and a statement to a Police-officer 
cannot be used during an enquiry or trial in order to show that a witness is 
making statements in the witness box which he did not make to the Police. 15 
According to the Judicial Commissioner’s Court of Nagpur it is an error to 
decline to allow the defence to draw the attention of the prosecution witnesses 
to the omissions and seek their explanations. 19 The High Court of Lahore has 
held that all omissions are not necessarily contradictions but that it must be 
left to the Court in each particular case to decide whether the omission is a 
contradiction or not. If it amounts to a contradiction, the Court should allow 
cross examination on that point. 20 According to the High Court of Calcutta 
the deposition of a witness to the effect that he did not make any statement 
to the police is not a statement within S. 162 of the Code. 21 It is submitted that 
the view of the High Court of Madras is correct. It was held in the under- 
mentioned case 22 that a Police-officer could be questioned by the prosecution 
whether a witness made a particular statement to him. It is submitted that 
this is not correct. 

The prosecution is not bound to produce in Court every person examined 
by the police. But the police ought not to avoid calling any witness merely 
because he is likely to give evidence in favour of the accused. 23 


(13) (1929) 1929 Cal. 298 (300): 56 Cal. 1106, 

Tota Meah v. Emperor. 

( 14) (1930) 1930 Lab. 484 (485), Baeant Singh 

v. Emperor. 

(1931) 1931 Lah. 177 (177), Mohan Lai 
v. Emperor. 

(15) (1926) 1926 Pat. 20 (22), Badri Choxidhry 

v. Emperor. 

(16) (1926) 1926 Pat. 362 (362, 363): 5 Pat. 

346, lltaf Khan v. Emperor. 

(17) (1933) 1933 Pat. 440 (441), Deo Lai 

Mahton v. Emperor. 

[See also (1933) 1933 Pat. 589 (593), 

Emperor v. Najibvddin. ] 

(18) (1933) 1933 Mad. 372 (373, 374): 56 

Mad. 475, Ponnustvamy Ohetty, In 
re 

(19) (1933) 1933 Nag. 136 (144): 29 N. L. 


R. 251, Reg. v. Emperor. 

(20) (1928) 1928 Lah. 257 (258): 9 Lah. 389, 

Hazara Singh v. Emperor. 

(1932) 1932 Lah. 103 (111), MoMndar 

Singh v. Emperor. 

[See also (1916) 17 Cri. L. Jour. 284 
(285): 1916 Lah. 361, Bala Swgn 
v. Emperor. ] 

(21) (1927) 1927 Cal. 257 (258): 53 Cal. 980, 

Atteruddin v. Emperor. 

(22) (1925) 1925 Pat. 450 (451, 452): 4 Pat. 

204, Ouhi Mian v. Emperor. 

[See also (1930) 1930 Cal. 802 (802), 

Aeoke Prazanna v. Emperor (Magis- 
trate can make nse of general diary 
to corroborate case of complainant).] 

(23) (1934) 1934 AH. 908 (918), Nem Singh ▼. 

Emperor. 



Statements to police 


NOT ADMISSIBLE IN EVIDENCE. 


805 


Moreover, it will be the duty of the Public Prosecutor to inform, (when 

necessary) the pleader for the defence that information of value to the defence 

is found in the police papers so as to enable him to apply for copies under this 
section. 24 

As to the use of mashirnamas or panchnamas prepared in the course of 
Police investigations, for refreshing the memory of a witness, see the 
undermentioned case. 25 

11. “Nor shall amy such statement or any record thereof . ” . 

Before the amendment of 1923 the words used were “nor shall such writing be 
uesd as evidence’”. While all the High Courts agreed in holding that the 
writing itself could not be used as evidence, 1 there was a conflict of opinion as 
to whether oral evidence of the statement was admissible. 2 The amendment 
of the section by the insertion of the words “nor shall any such statement or 
any record thereof ... be used for any purpose” has now set the conflict at 
rest and no oral evidence of the statement is now admissible. 3 


24) (1933) 1933 Rang. 378 (381), Nga Lu v. 

25) (1933) Mnd 220 (222), Baloch Pit - 

' ' wali v. Emperor (They can be used 

to refresh the memory of a witness 
under S. 159 of the Evidence Act). 

Note 11. 

rn ( 1887) 11 B om . 657 (658), Empress v. 

UJ sitaram Vithal. 

(1907) 5 Cri. L. Jour. 353 (355, 356 ) 

' ' (Bom.), Emperor v. Babaji. 

(1872) 17 Suth. W. R. 5 (5), Queen v. 

(1869) 11 Suth. W. R- (Cr.) 25 * 27> ’ 
Quctn v. Ahmad Ally . 

Hit 5 ,] l fut£: w/ R R * Cr 35 (36 ), Queen 

(1897) Rat^Un. Re. Cp - C. 935 (936), 

(1892) Rat^l9 P (61%h 'Empress v. Vsuph 

(1807) f'sit'h. W. R. 8 (9), Qutcn v. 

(1865) fsuih. w. R. (Cr.) L. 2 ( 2 ) 

(1865) R r <% > L. 6 

(1865) 4 Suth. W. R- (Cr.) L. (8), 

• (1865) fs£h. W.Jt. (Cr.) L. 20 (20),’ 

• (1882) ^0^154 7156. 157), Emperor v. 

Kalichuran Ohunan . 

(1882) 8 Cal. 739 (745), Empress ▼. 

Jhubboo Mahton. 

(1889) 16 Cal. 610 (616), Btkao Khan ▼. 

(1886) 1886 Pun. Re. 17, p. 39, Bahawala 
v. Empress . ... 

(1913) 14 Cri. L. Jour. 190 (191) (Lah.), 
Santa Singh ▼. .. 

(1918) 1918 Pat. 459 (459), Ram CharUra 
v Singh v. Emperor. 

( 1904 ) 1 Cri. L. Jour. 184 (190): 2 

(19 ° L. B. R. 125, Shwe Bla v. Em - 

(mo) ^ rV.Lt 

, (1897 . 19 ^ri B a t"-81 (37). .Y,„ 


Poke v. Empress. 

(1900 02) 1 L. B. R. 101 (103), Crown 
v. Mi Zan. 

(1902) 5 Oudh Cas. 246 (249), Samaidin 
v. Emperor. 

(2) (1915) 39 Bom. 58 (64, 67): 1914 Bom. 

263, Emperor v. Uanmaruddi (Yes). 

(1909) 9 Cri. L. Jour. 452 (455): 36 

Cal. 281, Fanindranath Banerjee v. 
Emperor (Yes). 

(1912) 13 Cri. L. Jour. 305 (317, 348): 
35 Mad. 247, Emperor v. Nilakanta 
(Yes) . 

(1919) 1919 Mad. 487 (492), Kumaramuthu 
Pillai v. Emperor (Yes). 

(1894) 7 C. P. L. R. 22, Subhain (Yes). 

(1921) 1921 Pat. 122 (123, 124), Baldeo 
Koeri v. Emperor (Yes). 

(1923) 1923 Pat. 158 (159), Dasrath Singh 
v. Emperor (Yes). 

(1917) 18 Cri. L. Jour. 1022 (1023): 

1918 Low. Bur. 138, Noor Maho- 
med v. Emperor (Yes). 

(1921) 61 Ind. Cas. 650 (651) (Cal.), 

Salim Sardar v. Emperor (Yes). 

(1887) 11 Born. 657 (658), Sitaram Vithal 
Yes) . 

(1908) 32 Born. Ill (118, 119, 124, 130, 
142), Emperor v. Narayan Raghu- 
nath Patki (Yes). 

(1920) 1920 Nag. 170 (172): 16 N.L.R. 
30, Ajodhi v. Emperor (Yes). 

(1910) 11 Cri. L. J. 235 (238, 239, 240) 
(All.), Rustam v. Emperor (No.). 

[See also (1910) 11 Cri. L. Jour. 542 
(543) : 34 Bom. 599, Emperor v. 
Akbar Badu. 

(1910) 11 Cri. L. Jour. 117 (120): 13 

Oudh Cas. 7, Bhulai Singh v. Em- 
peror. 

(1908) 18 Mad. L. Jour. 183 (183), 
Emperor v. Narayan Raghunath 

Patki. 

(1910) 11 Cri. L. Jour. 117 (119): 13 

Oudh Cas. 7, Bhulai Singh v. Em- 
peror. ] 

(3) (1928) 1928 Mad. 1028 (1031): 51 Mad. 

967, Chinna Timmappa v. Talu 

Kunta Timmappa (Overruling 1925 
Mad. 579). 


S. 162, 
Notes 
10 — 11 . 


806 


Statements to police not admissible in evidence. 


S. 162, 
Note 12. 


12. “At any inquiry or trial of any offence under investigation at the 
time when such statement was made”. — A is alleged to have murdered X. In 
the course of the investigation by the police into the case of murder, B gives a 
statement to the Police-officer. Can B’s statement be used in a subsequent 
inquiry or trial unconnected with the murder case? Before the amendment of 
1923 there was a conflict of opinion on the point; some decisions holding that it 
could not be done 1 and some that it could be done. 2 Under the present section 
it is clear that statements made during the course of investigation can be used 

in a subsequent case which was not under investigation when the witness made 
the statement. 3 


Illustrations . 

3. In the course of an investigation by the police into a case of dacoity P, stated 

that A & B had taken part in t lie dacoity. Three days after the state- 

ment was given, P was murdered. A and B were charged of the murder 
oi P. Held , that the statement of P can be used in the murder case to 

show enmity.-* 

-• A makes a statement to the police during the investigation into an offence. The 

statement turns out to be false. It can be used as against A when he is 

prosecuted for offences under Ss. 182, 1D2, 193 or 211 of the Penal Code.s 

3. A complaint is made to the police who after investigation under Ch. XIV reject 
the complaint as false. The complainant then presses the complaint before 
the Court. In the trial that takes place on such complaint statement of 
witnesses to the police during investigation can be used only in accordance 
with S. 162 of the Code. 6 The reason is that the accused is tried for 
the same offence as that into which the police investigated and in the course 
of which investigation the statements were made. 


Note 12. 

(1) (1908) 7 Cri. L. Jour. 3 (4) (All.), 

Muhnnnnnd Usman v. Emperor 
( Statement made to Police-officers 
under S. 162. Cr. P. Code, can- 
not be made the foundation for a 
prosecution under S. 193, I. P. 
Code) . 

(1919) 1919 All. 276 (277): 41 All. 311, 
Parirari v. Emperor (Cannot form 
the basis for defamation). 

(1894) 18 Bom. 377 (380), Empress v. 
j ! fugappa bin Ningappa. 

(1900) 28 Cal. 348 (351), Jsab Mandal. 

(1914) 1914 Lah. 360 (360), Mangu v. 
Crown. 


(1909) 9 Cri. L. Jour. 77 (78): 31 Mad. 

506, Chinna Ramana Oowd v. Em- 
peror. 

(1909) 9 Cri. L. Jour. 170 (177): 32 
Mad. 258, Sessions Judge v. Sivan 
Chetty. 

(1918) 1918 Mad. 731 (732), MaUela Obiah 
of Owk v. Emperor. 

(1910) 11 Cri. L. Jour. 286 (286, 287) 
(Mad.), In re Krishna Baipdithaya. 
(1905) 2 Cri. L. Jour. 474 (474, 475): 

1905 U. B. R. 13, Emperor v. Nga 
Aung Po. 

(1920) 1920 Upp. Bur. 20 (21): 3 U. B. 

R. 204, Emperor v. Nga Po Lwin . 

(1913) 14 Cri. L. Jour. 252 (253): 6 

S. L. R. 143, Crown v. Akhtiar 
Wd. Sanwan. 

(1893*1900) 1893-1900 L. B. R. 187 


(188), Empress v. Nga Ye Cyan. 
[See also (1890) Rat. 503 (503), Empress 
v. Wardhan. 

(1882) Rat. Un. Re. Cr. C. 401 (402), 
Empress v. Bapu Naran. 

(1880) 6 Cal. L. R. 47 (48), Sheikh Dabu. 
(1891) 1891 Pun. Re. No. 5, p. 13, 
Keshar. ] 

(2) (1920) 1920 Lah. 349 (350): 1 Lah. 410, 

Panna Lai v. Emperor. 

[See also (1884) 8 Bom. 216 (219), Em- 
press v. Parsharam Ray Sing. 
(1889) 16 Cal. 349 (354), . Empress v. 
B oilcan t a Bauri. 

(1877) Rat. 124 (126), Empress ▼. Bh%- 
kaji. 

(1918) 46 Ind. Cas. 411 (411): 1917 Bom. 

192, Esuffalli Abdul v. Emperor.] 

(3) (1933) 1933 Mad. 65 (65): 56 Mad. 154, 

Subbayya v. Veerayya. 

(1927) 1927 Rang. 113 (116): 5 Rang. 

26, U Htin Gyaw v. Emperor. 
(1925) 1925 Sind 257 (258): 19 S.L.K. 
6, Adho v. Emperor. 

[See (1933) 1933 Pat. 555 (555), Bodhan 
Garain v. Emperor.] . 

(4) (1932) 1932 All. 442 (443), Abdul Aziz 

v. Emperor. 

(5) (1931) 1931 Cal. 637 (639), Jogesh Chan- 

dra Roy v. Surendra Mohun Roy 

Chowdhury. „ 

(1933) 1933 Pat. 555 (555), Bodhan Qaratn 

v. Emperor. , 

(6) (1927) 1927 Nag. 24 (25), Han ifahadeo 

Gore v. Emperor. 
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13. Application for crpies when to be made. — The accused is not as a 
matter of course and without question entitled to get copies of statements made 
to the police during the course of investigation. 1 It is only when a witness is 
called by bJie prosecution and under the circumstances mentioned in the proviso 
that the accused may be given such copies. 1 '* The witness, a copy of whose 
statement is required should, it has been held, be in the witness box when the 
application for copies is made. 2 An application for copies cannot be granted 
where it is made before the witness is in the witness box 8 or after his examination 
is over. Thus where all the prosecution witnesses have been examined in the 
committing Court, the accused cannot apply to the committing Magistrate for 
copies. 30 He should only apply to the Sessions Judge at the time of trial. 4 
Similarly in a warrant case, where the copies were not applied for during the 
cross-examination of the prosecution witnesses before charge was framed but 
were applied after charge and before the prosecution witnesses were called for 
re-cross-examination it was held that copies could not be granted till the 
witnesses were again in the box for cross-examination. 5 Again where a witness 
was tendered by the prosecution but was discharged without being examined, and 
thereafter application for a copy of his statement to the police was made, it was 
held that it should be refused. 0 

There is a difference of opinion as to whether the accused is entitled to 
o-et copies as soon as the prosecution witness enters the witness box, or only 
after his chief examination is over. It was held in the undermentioned cases 7 
that the opportune moment to ask for copies was when the chief examination of 
the witness was over and the defence was about to begin its cross-examination . 

In Ramgulam Teli v. Emperor * it was held that the right to apply for 


The statements made during investigation can be used in proceedings 

under Ss. 517 and 523 of the Code 7 and also in a subsequent civil suit. 8 See also 
Note 14. 

As the section expressly applies both to enquiries and trials, commitment 
proceedings are within the ambit of the section. 9 


(7) 


< 8 ) 

(9) 

(i) 


(1885) 9 Bom. 131 (134). Empress 

(1920) mo"™ag. 219 (220). Oanpnl v. 

(1932) ?932' Oudli 137 (1S«>. '™i 

' . Gnya Singh. 

(1934) 1934 Nag. 138 (139). Vurtiza Khan 

v. Emperor. 

Note 13. 

(1894) 16 All. 207 (208), Emprrs « v. 

' ’ v. A’ assiruddin . 

/l*a) (1907) 30 Mad. 466 ( 46 7), Emperor v. 
(la) {Jwt, Uuthia swamiar (Accused under re- 
mand. before commencement of pre- 

llxninary Inquiry not entitled to 

(2) (1928) 1928 Bom. 23 <24) : 52 Bom. 195, 

(J) 1 Shaikh Usman Shaikh Umar v. 

(1935) 1935* Rang . 98 (100): 13 Rang. 1, 
{ } Nag U Rhine v. Emperor. 

(1928) 1928 Bom. 23 (24): 52 Bom. 195, 
192 * Shaikh Usman Shaikh Umar v. Em - 

,1907) r" ri. I~ Jo” 1 -- 346 (347): 30 

(1907) o j ifuthui Suamiyar. 

(3-a) (1984) M ?934 Al7. 340 (342): 56 AH. 750, 


(3) 


Sura j liali v. Emperor. 

(4) (1929) 1929 Cal. 182 (184, 185): 56 Cal. 

840, Jiabar Ali Sardar v. Emperor. 
(1929) 1929 Nag. 172 (174), Fasiuddin v. 
Emperor . 

(5) (1930) 1930 Mad. 185 (185), Public Pro- 

sncutor v. Vedi. 

(6) (1929) 1929 Pat. 34 (36): 7 Pat. 153, 

Wajid Ali v. Emperor. 

(1889) 16 Cal. 612 (618) (N.), Mahomed 
Ali Iladji v. Empress. 

(1905) 4 Cri. L. Jour. 79 (85): 33 Cal. 
1023, Dadan Gazi v. Emperor. 

(7) (1928) 1928 Bom. 23 (25): 52 Bom. 195, 

Shaikh Usman Shaikh Umar v. 
Emperor. 

(1931) 1931 All. 34 (35): 53 All. 34, 

Tahal Sailhwar v. Emperor. 

(1929) 1929 Cal. 182 (184, 185): 56 Cal. 

840, habarali Sardar v. Emperor. 
(1930) 1930 Mad. 185 (185, 186), Public 
Prosecutor v. Vedi. 

(1928) 1928 Pat. 593 (593), Sri Krishna 
Sinha v. Emperor. 

(8) (1928) 1928 Pat. 215 (215, 216, 217): 7 

Pat. 205, Jiarnyulam Teli v. Em- 
peror. 
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copies accrues the moment the witnesses appear before the Court to be examined. 

The same view has been held in the undermentioned case also. 9 According to 

the High Court of Lahore 10 though the accused person is entitled to a copy of 

the statement until the witness is sought to be cross-examined, there is no harm 

m granting such copies at an earlier stage. It was held in the cases noted 

below that the accused was not entitled to copies until, not only the cross- 

examination had begun but until the cross-examination had laid the foundation 

for the suggestion that the evidence given by the witness in Court is contra- 

dieted by such statement. This view has, however, been dissented from in later 
cases. 12 


_ Tlle a PP llcatl0n f° r copies need not be in writing— an oral application 
is sufficient. 18 


14. Duty of Court to grant copies. — Under the proviso to the section 
as it stood before the amendment of 1923 it was provided that “the Court shall 
on the request of the accused, refer to such writing, and may then, if the Court 
thinks it expedient in the interests of justice, direct that the accused be furnished 
with a copy thereof ’ . The grant of copies was therefore a matter of judicial 
tsc?e ion. This discretion has been taken away by the present section and 
the Court is hound to grant copies, 2 unless it is of opinion. 

(1) that any part of such statement is not relevant to the subject 

matter of the inquiry or trial or 

(2) that its disclosure to the accused is not essential in the interests 

of justice, and is inexpedient in the public interests. 8 

Thus a Court cannot refuse to grant copies on the ground that the state- 
ments lad not been recorded in full and that all that was recorded was a memo- 


(9) (1927) 1927 Nap. 24 (25), Hari Mahadeo 

Gore v. Emperor. 

I See also (1929) 1929 Cal. 182 (184, 1«5) : 
56 Cal. 840, Babaralx Sardar v. 
Emperor. 

See also (1934) 1934 Nap. 138 (139), Mur- 
tiza Khan v. Emperor (Accused is 
entitled to copy before witness is ex- 
amined) . J 

(t0) (1929) 1929 Lah. 429 (430). Ghulam Nabi 

v. Emperor. 

(11) (1927) 1927 Cal. 514 (515): 54 Cal. 307, 

Madnri Sikdar y. Emperor. 

(1927) 1927 Pat. 243 (248): 6 Pat. 329, 
Sasdat Minn y. Emperor. 

(1926) 1926 Mad. 183 (184), In re Perama- 
8a mi Ragudu. 

(12) (1929) 1929 Cal. 182 (184, 185): 56 Cal. 

840, Babaralx Sardar y. Emperor 
(1928) 1928 Bom. 23 (24): 52 Bom. 195, 
Shaikh Usman Shaikh Umar v. Em- 
peror. 

(1931) 1931 All. 34 (35): 53 All. 94. 

Tahal Saithmar v. Emperor. 

(1928) 1928 Pat. 593 (593), Sri Krishna 

Sinha v. Emperor. 

(1928) 1928 Pat. 215 (215, 216, 217): 7 

Pat. 205, Ramgulam Tel* y. Empe- 
ror. 

(1930) 1930 Mad. 185 (185, 186), Public 
Prosecutor. Madras v. Vedi. 

(13) (1930) 1930 All. 737 (738), Qhassoo y. 

Emperor. 

Note 14. 

(1) (1896) Rat. 874 (875), Empress y. Shid - 

lingapa. 

(1914) 1914 Mad. 376 (376, 377), In re 
Tirucenguda Mtidali. 


(2) (1927) 1927 Cal. 514 (515): 54 Cal. 307, 

Madnri Sikdar v. Emperor. 

(1930) 1930 All. 737 (738), Qhassoo v. 

Emperor (It does not depend on his- 
volition or goodwill) . 

(1929) 1929 Nag. 240 (240), Raghya v. 
Emperor. 

(1927) 1927 Pat. 325 (326), Ohedi Prasad 
Singh v. Emperor. 

(1930) 1930 Sind 153 (153, 154, 156): 24 
S. L. R. 239, Usman v. Emperor. 

(1929) 1929 Rang. 87 (88): 6 Rang. 672, 
Sulaiman Mahomed Bholat v. Em- 
per or. 

(1929) 1929 Pat. 268 (270): 8 Pat. 279, 
Jhari Gopa v. Emperor. 

(1928) 1928 Pat. 215 (217): 7 Pat. 205. 
Ram Gulam Teli v. Emperor. 

(1934) 1934 Nog. 138 (139), Murtiza Khan 
v. Emperor. 

(1935) 1935 Sind 145 (175): 28 S. L. R. 
397, Emperor y. Hari Vishinji. 

(3) (1931) 1931 All. 262 (262): 53 AH. 458, 

Emperor v. Bansidhar. 

(1931) 1931 All. 273 (274), Nek Ram v. 
Emperor. 

(1928) 1928 Bom. 23 (24): 52 Bom. 195, 
Shaikh Usman Shaikh. Umar v. Em- 
peror. 

(1927) 1927 Pat. 325 (326), Ghedi Prasad 
v. Emperor. 

(1929) 1929 Pat. 268 (270): 8 Pat. 279, 
Jhari Gope v. Emperor. 

(1928) 1928 Pat. 215 (217): 7 Pat. 205, 
Ram Qulam Teli v. Emperor. 

(1935) 1935 Rang. 98 (101): 13 Rang. 1 
Xga TJ Rhine y. Emperor. 



Statements to police not 


ADMISSIBLE IN EVIDENCE. 


809 


randum of the same 4 or that there was no contradiction between what the 
witness says in his evidence and his previous statement 5 or that the statements 
were of ‘ ‘ no real value as evidence* \° The words 4 4 the Court shall refer to such 
writing” are used, not for the purpose of restricting the right of the accused 
to obtain a copy, hut for the purpose of enabling the Court to see whether the 
statement or any part thereof is relevant to the inquiry or whether its disclosure 
to the accused is not essential in the interests of justice and is inexpedient in 
the public interests. 7 The reference should be made bfy the Court as soon as 
the request is made on behalf of the accused. The Court is not at liberty to 
postpone referring to the statement till after the witness’s evidence is concluded. 9 
Whenever necessary, the cross-examination of the witness must be adjourned 
until the necessary copy has been given. 8 a To obviate delay in the trial due to 
such adjournment copies of police statements may be had in readiness at the 
commencement of the trial. 8b It would also be sufficient compliance with the 
section to allow the defence pleader to see the statement of the witness to the 
police and to cross-examine thereon while the copy is being prepared. 8 6 

Where a request is made for a copy of the previous statement of a 
witness, a copy of all the statements made by such witness during the investi- 
gation should be furnished. Thus where the witness gave statements on 2 days, 
it is not correct to grant a copy of the statement given on the first day only. 9 
So also, the accused is entitled to a copy of the whole statement made by a 
witness excepting the portion that may be excluded under the second proviso 
to the section. 9 a 

Where in granting copies of statements material portions have been 
omitted by oversight on the part of the typist, and the omission is discovered 
only in the appellate Court, the appellate Court should furnish the accused 
with a correct copy and also give the accused an opportunity to recall the 
witness and cross-examine them. 10 


But the duty to grant copies under this section arises only if the case 
being inquired into or tried by the Court at the time is the same as the one 
which was under investigation when the statement was made. An accused is 
not entitled to copies of statements recorded in the course of investigation of 
other cases. 11 ( See Note 12, supra.) 

(4) (1931}. 1931 All. 262 (262): 53 All. 458. 
vxo j. neror v. Baneidhar. 

(5) (1931) 1931 AH. 273 (274), Nek Ram v. 

(1930) 1930 Sind 153 (153, 154. 156) : 24 
1 ' L R. 239. Umar v. Emperor. 

(1929) 1929 Pat. 268 (270) : 8 Pat. 279 
Jhari Qope v. Emperor. 

(1938) 1933 All. 535 (539) : 55 All. 689, 

Emperor v. Sheo Dayal . 

(1929) 1929 Nag. 172 (174), Faxiuddin v. 

Emperor. 

(1934) 1934 Nag. 138 (139), Murtiza Khan 
v. Emperor. 

(1935) 1935 Rang. 98 (100): 13 Rang. 1, 

Noa U Khine v. Emperor. 

(6) (1927) 1927 Nag. 24 (25), Bari Gore v. 

' Emperor* 

/7) (1928) 1928 Pat. 215 (217) : 7 Pat. 205, 

(7; Ramffulam Teli v. Emperor. 

(1935) 1935 Rang. 98 (100): 13 Rang. 1. 

' Nga U Khine r. Emperor. (Reference 

la not for purpose of seeing if there is 

Or. P. O.— 102 


material for cross examining the wit 
ness ) . 

<«) ( 1921) 1921 Lah . 93 (94). Sultan v. E.r 

per or. 

(1935) 1935 Rang. 98 (100); 13 Rang. 1, 
/a \ k Khtne v. Emperor. 

(8 a) (1935) 1935 Rang. 98 (100) :13 Rang. 

,o M E Rhine v. Emperor. 

(8-b) (1935) 1935 Rang 98 (100): 13 Rang. 

<8-0 (1935, Rang. 

( 9 , < 1929 , 279 . 

(9a> (1985) 1935 Rang .98 (100); 13 Rang. 

Moor»\ E Rhine v. Emperor. 

(10) (1920) 1920 Pat. 378 (381), Sadanand 

Mirea v. Ramnsray . 

(11) (1935) 1935 Nag. 23 (24). Jagannaha Rao 

U0 *i y \, Em P eror (Statements In the 
police diary are ordinarily privileged 
and cannot be given to outsiders ex- 
cept under S. 162). 
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15. “On the request of the accused”. — A Court is not justified in 

admitting the previous statements of witnesses to the police, unless the accused 

or his advocate requests the Court to refer to them and to grant copies. The 

Court may, however, suggest to the accused that he should ask for a reference 
to t lie police papers. 1 

An application is not necessary for making the request. An oral request 
is enough. 2 


It has been held that the effect of this section is that a Court is not entitled 
to look into the police papers even privately, unless requested to do so by the 
accused. 3 But where objection is raised in appeal on the ground that copies 
of statements were not granted under this section and the appellate Court orders 
such copies to be furnished to the appellant, it is not open to the latter if there 
are no contradictions between the witness’s deposition in the Court and his 

previous statement, to contend that the Appellate Court should not look at the 
statements unless requested to do so by him. 4 

16. Contradicting witness under the section- -Procedure.— Under 

S. 145 of the Evidence Act 


(1) A witness may be cross-examined as 
by him and reduced into writing, 
proved . 


to previous statements made 
without such writing being 


(2) But if it is intended to contradict him by such writing , his atten- 
tion must, before the writing can be proved, be called to those 

parts of it which are to be used for the purpose of contradicting 

him. 


^ In view of the first paragraph of S. 102 the first portion of S. 145 of 
the Evidence Act can have no application. Thus the prosecution witness can- 
not lie merely asked whether he made a previous statement to the contrary to 
the investigating Police-officer and the matter left there. The answer of the 
witness cannot be used as evidence. The only way in which the previous state- 
ment can be used is by contradicting the witness by such writing and this can 
be done only by drawing his attention to such recorded statements and then 
by only proving such record. 1 A contrary view has been taken in the under- 


Note 15. 

(1) (1927) 1927 Rang. 80 (80): 4 Rang. 356, 

Nga Po Chon v. Emperor. 

(2) (1930) 1930 All. 737 (738), Ghasso v. Em- 

peror. 

(3) (1935) 1935 Rang. 98 (100): 13 Rang. 1, 

-V ga U Rhine v. Emperor (Dissenting 
from 1933 Rang. 378 (1)). 

[But see (1935) 1935 Rang. 370 (372) 

( F . B . ) , E m per or v . Nga Lu n 
( Where it was held that the above 
does not apply to special police 
diaries under S. 172).] 

(4) (1935) 1935 Rang. 98 (102): 13 Rang. 1, 

Nga V Rhine v. Emperor. 

Note 16. 

( 1) (1933) 1933 All. 535 (539): 55 All. 689. 

Emperor v. Sheodayal. 

(1934) 1934 All. 956 (957), Raghurai Singh 
v. Emperor. 

(1034) 1934 Oudh 229, Emperor v. Sital. 
(1934) 148 Ind. Cas. 913 (915), Ram Bha- 
mseii v. Emperor. 

(1935) 1935 Rang. 299 (301), Nga Tha 

Aye v. Emperor (If defence pleader 


asks any question concerning state- 
ment to Police, Judge should ask 
pleader whether he wants to have copy 
of statement — If he does not require it, 
all questions concerning it should be 
disallowed — If he requires it, it 
should be supplied and should be 
proved). 

e also (1925) 1925 Lah. 337 (338): 6 

Lah. 24, Labh Singh v. Emperor 
(There is no presumption as to the 
genuineness of the statements of wit- 
nesses entered in Police diaries) . 

28) 1928 Lah. 144 (146), Emperor v. 

Ahmad. . _ 

31) 1931 All. 34 (35): 53 All. 94, Tahal 

Saikwar v. Emperor. 

67) 7 Suth. W. R. 31 (31), Empress v. 

Bis sen. _ , 

31) 1931 Cal. 189 (190): 58 Cal. 1009, 

Rahijaddi v. Emperor. 

33) 1933 Mad. 233 (239): 56 Mad. 231, 
Narayana v. Empress. 

28) 1928 Lah. 17 (18): 8 Lah. 605, bm- 
peror v. Ibrahim. 
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mentioned ease namely that a witness can lie asked about his previous statements 
to the Police and that if he admits having made the statement, it can be used 
in evidence without the record being proved. 2 It is submitted that this is not 

correct . 

The record may be proved by asking the Police-officer when he gets into 
the witness box whether the witness made such statements to him and whether 
the record was made by him 3 , or if the officer is not available, by showing that 
the statement was written in the handwriting of the particular officer. 4 

If necessary, in order to avoid delay, cross-examination may be allowed 
subject to subsequent proof of the statement. 4 * a 

It is not necessary that the record should lie proved before the witness’s 
attention is drawn to it in cross-examination. The words in S. 145 of the 
Evidence Act that ‘‘his attention must, before the writing can be proved, be 
•called, etc.,*’ make it clear that the proof of the writing can be given after it is 
put to the witness. The view expressed in the undermentioned cases 5 that the 
proof must be given before it is put to the witness is, it is submitted not correct. 
Nor is it necessary to resort to the second paragraph of S. 136 of the Evidence 
Act as was suggested in the case noted below, 6 to get over the supposed necessity 
for proving the record before it is put to the witness. 

It is the duty of the defence to prove the statements of which they make use 
in cross-examination and where they have not done so, it is not open to them 
thereafter, to object that such statements have been brought on the record with- 
out proof. 0 '* 

If the procedure prescribed by S. 145 of the Evidence Act is not adopted 
and the witness’s attention drawn to the written record, it cannot be used in 


Singh. 

Nasi- 

Chovj- 


(1928) 1928 Lah. 820 (823). Emperor v 
Ram Hang. _ _ . 

(1930) 1930 Lah. 457 (459), Danta 

v. Emperor. 

(1894) 16 AIL 207 (209). Empress v 

(1926) l 92 ^ <7 'Pat. 20 (22). Badri 

(1933) 1933 * Pat 589^591, 592. 593, 596), 

(!933) j*™ eror v . Najibuddin (1931 Pat. 

1 «j2 not approved). 

See also 1926) 1926 Lah. ,367 (368) : 7 Lah. 

See also t Bah adur Singh v. Emperor. 

(1930) 1930 Lah. 491 (495) : 11 Lah. 460, 

1 Oopi Ohand v. Emperor.] 

<2) (1932) 1932 Lah. 103 (111), Mohinder v. 

(1935) 1935 Ram?. 98 ( 101) : 13 Rang. 1, 
Nga V Rhine v. Emperor (Statement 
can he proved by admission of wit- 
ness or by evidence of Police-officer to 
whom it was made) . 

TSee also (1884) 10 Cal. 256 (262. 263), In 

(See aiso^ Qf petition of Krigto Lall 

Nag. (Depositions or confessions at 
Police investigation are not, so far 
as their subject-matter is concerned 
any more the property of the Police 
than the property of the prisoners 
and a pleader is not guilty of mis- 
conduct of any kind in making use of 
• such documents for the benefit of his 


client however improperly the client 
may have become possessed of such 
documents provided the pleader is 
neither party nor privy to their obtain- 
ing it).] 

(3) (1931) 1931 Cal. 622 (625), Jasimuddin v. 

Emperor. 

(1917) 18 Cri. L. .Tour. 844 (847): 1917 
Low. Bur. 12, Nga Pyu v. Emperor. 

(1913) 14 Cri. L. Jour. 437 (437) : 7 S. L. 
R. 10. Achar v. Pirushah. 

(1935) 1935 Rang. 98 (101): 13 Rang. 1, 
Nga V Rhine v. Emperor. 

r See also (1927) 1927 Cal. 514 (515): 54 
Cal. 307, Modari Sikdar v. Empe- 
ror. 


(1928) 1928 Lah. 507 (510), Dharam Singh 
v. Emperor. \ 

(4) (1924) 1924 Bom. 510 (511), Vithu Balu 

Rharctt v. Emperor. 

(4-a) (1935) 1935 Rang. 98 (101): 13 Rang. 

, „ v 1. Nga U Rhine v. Emperor. 

(5) (1928) 1928 Bom. 23 (25): 52 Bom. 195, 

Shaikh Usman Shaikh Umar v. Em- 
peror. 

[See also (1928) 1928 Rang. 150 (151): 6 
, Rang. 137, Bana Singh v. Emperor.] 

(6) (1932) 1932 Lah. 103 (111), Mohinder v. 

Emperor. 

(6-a) (1935) 1935 Rang. 98 (101): 13 Rang. 

1, Nga U Rhine v. Emperor. 
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evidence 7 and the Police-officer cannot he asked about it. 8 The cross-examination 
of the witness must he confined to the contradiction between his two 

statements. 8 " Only those portions of the statements, as have been 

used to contradict the witness, will form part of the judicial 

record . The other parts of the statement cannot be relied upon by 

either side in determining the guilt or innocence of the accused and should not 
be relied upon by the Judge. 9 But subject to the power of the Judge or Magis- 
trate to disallow any question which in his opinion does not fall within the pur- 
view of S. 145 of the Evidence Act, it is for the accused or his pleader to decide 
in what maimer and to what extent he will use the statement for the purpose 
ot cross-examination with reference to the alleged contradiction. 9 " 

As to the necessity of putting the writing to the witness before it can be 

used as evidence see the undermentioned cases. 19 In the undermentioned 

ease the tendency of Police-officers to try to remove all discrepancies in the 

evidence oi witnesses as originally recorded in police statements was 
condemned. 

17. Re-examination. As has been seen already the prosecution cannot 
use the statement to the police either for contradicting the defence witness, or 
for corroborating or contradicting its own witnesses. Where, however, the 
accused has used one part of the statement given by a prosecution witness to the 
police, for the purpose of contradicting that witness, any other part of such 
statement may, under this proviso, be used by the prosecution for the purpose 
of explaining any matter referred to in his cross-examination. This provision 
was made by the Amending Act of 1923. But under the guise of re-examination 
the statement before the police cannot be used to corroborate a prosecution 
witness. As to the duty of the public prosecutor to give the witness an oppor- 
tunity to explain the contradictory statement see the undermentioned case. 2 

18. Whether in a police Diary or otherwise ”. —Under this 
section as it stood before the amendment of 1923 there was a conflict of opinion 
as to whether, where the statement of witnesses were entered in the police diary 

e privilege under S. 172 attached to them and whether the accused could not 
use them as specified in this section. 1 The conflict has now been set as rest by 


(7) (1028) 1928 Rang:. 150 (151): 6 Ran*. 

137, Bn tin Singh v. Emperor . 
(1933) 1933 All. 535 (538, 539): 55 All. 

689, Emperor v. Sheodayal. 

(1928) 1928 All. 280 (282-283), Kashiram 
v. Emperor. 

(1894) 17 All. 57 (60), Empress v. Taj 
Khan. 

(1926) 1926 Lah. 54 (58, 59), Mohammad 
v. Emperor. 

(1926) 1926 Lah . 365 (366), Municipal 
Committee, Simla v. Mukand Singh. 
(1917) 18 Cri. L. Jour. 1028 (1035): 1917 
All. 224, Hansraj v. Emperor. 
(1933) 1933 Mad. 233 (239): 56 Mad. 231. 

Na ray ana y. Emperor. 

(1935) 1935 Rang. 98 (100): 13 Rang, l, 
Nga V Khine v. Emperor. 

(8) (1906) 4 Cri. L. Jour. 79 (83): 33 Cal. 

1023, Dadan Oazi v. Emperor. 

(8-a) (1935) 1935 Rang. 98 (100): 13 Rang. 

1, Nga V Khine v. Emperor. 

(9) (1930) 1930 Lah. 449 (450), Mt. Ibhai v. 

Emperor. 

(1926) 1926 Pat. 20 (22), Badri Choudhuri 
v. Emperor. 

(9a) (1935) 1935 Rang. 98 (100): 13 Rang. 

1, Nga V Khine v. Emperor. 


(10) (1915) 1915 P. C. 7 (11): 39 Bora. 441, 

Bal Gangadhar Tilak v. Shrinivas 

Pandit. 

(1920) 1920 Pat. 291 (324), Shah Deo v. 
Kusum. 

(1930) 1930 Lah. 991 (992): 11 Lah. 410, 
Ghulam. Murtaza v. Nagina. 

(1917) 39 Ind. Cas. 356 (357).: 1917 Cal. 

79, Shaikh Barkat v. Basant. 

(1916) 32 Ind. Cas. 267 (272): 1916 Cal. 

110, TJ pendranath Nag v. Bhupendra- 

nath Nag. , 

(11) (1935) 1935 Lah. 230 (242), Jahangin Lai 

v. Emperor. 

Note 17. 

(1) (1929) 1929 Pat. 268 (270): 8 Pat. 279, 

Jhari Gopa v. Emperor. 

(2) (1894) 16 All. 207 (209), Empress v. Nas- 

siruddin. 

Note 18. 

(1) In the I o' l o icing cases it teas held that no 

privilege could be claimed in respect 
or such statement : — 

(1893) 20 Cal. 642 (648), Sheru Sha v. 
Empress. 

(1906) 4 Cri. L. Jour. 79 (82, 83): 38 
Cal. 1023, Dadan Gazi v. Emperor. 
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the addition of the words 4 'whether in a police diary or otherwise” and it is 
now clear that the statements of witnesses during investigation, even though 
taken down in the special diary, can be used by the accused for the purposes 
specified in the proviso.- The object of the proviso as amended is that a Police- 
officer should no longer claim privilege in respect of statements on the ground 
that it is recorded under S. 172. 3 

19. Effect of admitting in evidence statements inadmissible under 
this section. — It is the duty of the trial Court to refuse to admit evidence 
which is not admissible according to law. Even the consent of parties will not 
transform such inadmissible evidence into admissible ones. 1 But the mere fact 
that inadmissible evidence has been received will not render the trial void 
ab-initio. It is only an error curable under S. 537, infra. Thus if the recep- 
tion of inadmissible evidence has not caused any prejudice to the accused and 
occasioned failure of justice, it will not render the trial void. It is a question 
of fact in every case whether there has been a failure of justice consequent upon 
such reception of evidence. 2 S. 1G7 of the Indian Evidence Act lays down “the 
improper admission or rejection of evidence shall not be of itself a ground for 
a new trial or reversal of any decision in any case if it shall appear to the Court 
before which such objection is raised that independently of the evidence objected 
to and admitted, there was sufficient evidence to justify the decision. . . .” 
If the Court of appeal or revision holds that inadmissible evidence has been 
received, it should wholly ignore such evidence and see if there is other evidence 


( 1909) 10 Cri. L. Jour. 88 (89): 36 Cal. 
560, Salt v. Emperor 

(1889) 16 Cal. 610 (616), Bikao Khan v. 

(1889) W 612 (617), Mohamad Alt 
Hadji v. Empress. . 

(1882) 8 Cal. 164 (156), Empress v. halt- 
churn Chunari. 

(1895) 9 C. P- L. R. 33 (33. 34). Impress 

v. Sadu'n. Teli. , . 

(1893-1900) 1893-1900 L. B. It. 47. Sheru 

Sha v. Empress - 

(1897-1901) 1897-1901 Upp. B. R. 29 
(1897 f pf) nmt y Empress. 

1 1 RQ7 ^ 19 AH. 390 (405, 414). Empress v. 
(189?) Mannu (16 All. W. N. 193, over- 

In the following case it was held that • he 
111 1 Statements are privileged 
(1894) 1894 Pun. Re. No. 17, P- 63, 
1 Kn>lu v. Empress. 

(1028) 5*8 Cal. 260 (261). Sculhu Shaik 

(1927) 1027 ; "c”.'l” r 644 (646), MalUaddl v. 

(1929) 19*9 ,r C«l. 257 (258) Pnnrhanan 

( 19/9 J Emperor (Investigation 

under S. 78-A of Calcutta Police 

(1927) U)27 Oudh 321 (323): 2 Luck. 605, 
(1927> Jadlnandan Brahman y. Emperor , . 

/ 1 q q o \ 1Q33 Ka^. 4 (5) • 28 N. lv. 

<1988) 291 Hamid Khan v. Emperor. 
(1929) 1929 Rang. 87 (88) : 6 Rang. 672, 
Sulaiman Mohd. v. Emperor. 
rq.p ft ] so (1931) 1931 Pat. 150 (151), 

18 Hafiz Mohammad Sani v. Emperor.) 
(1927) 1927 Cal. 644 (646), Ma/lzaddi v. 

(1935) 1935 Bind 145 (172): 28 S.L.R. 
397, Emperor v. Hnri. 

Note 19. „ . t 
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(1926) 1926 Pat. 211 '212), Ramiyad 
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(1931) 1931 Pat. 345 (345), Phekan Singh 
v. Emperor. 

(2) (1930) 1930 Bom. 595 (596, 597): 54 

Born. 934, Nur Mahomed Kadarbhai 
v. Emperor. 

(1882) 6 Bom. 34 (37), Imperatrix v. 
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(1927) 1927 Bom. 501 (509), Jehangir 
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(1924) 1924 Bom. 480 (482), Mhabli Rama 
Sail v. Emperor. 

(1931) 1931 Bom. 311 (313): 55 Bom. 435, 
Emperor v. Issuf Mahomed. 

(1933) 1933 Bom. 266 (270): 57 Bom. 

400, Ebrahim v. Jainabi. 

(1889) 16 Cal. 610 (N.) (617), In re 

Mohomed Alt Helji. 

(1910) 11 Cri. L. Jour. 96 (97) (Cal.), 

Shaikh Hazir v. Emperor. 

(1910) 11 Cri. L. Jour. 244 (245) (Cal.), 
Janki v. Emperor. 

(1925) 1925 Cal. 161 (164), Harendranath 
v. Emperor . 

(1925) 1925 Cal. 959 (960), Kalia v. Em- 
pe>ror . 

(1926) 1926 Cal. 147 (148), Keramal Man - 
dal v. Emperor. 

(1926) 1926 Lah. 367 (368): 7 Lah. 264, 
Bahadur Singh v. Emperor. 

(1930) 1930 Lah. 318 (320): 10 Lah. 794, 
Devidae v. Emperor. 

(1932) 1932 Lah. 103 (111, 112), Mohirv 
der Singh v. Emperor. 

2 «r e i r 302 (302) ’ In «» Savart Ayee. 

2 ^ e,r 5 ^ 3 In re Appaswamt. 

(1908) 7 Cri. L. Jour. 858 (858) (Mad.), 
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■Misra v. Emperor. 
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on record to justify the decision of the lower Court. 3 The Privy Council will 
refuse to interfere on the mere ground of wrong reception of evidence. 4 

20. Effect of refusal to grant copies to accused under this section. — 
Where a Court illegally refuses to give copies to the accused and if on a refe- 
rence to the statements it appears that the accused has been prejudiced the 
conviction will be quashed and a new trial ordered. 1 Each case must however 
be decided on its own facts and the extent of the prejudice to the accused in 
each case must determine whether the trial should be held altogether vitiated 
or whether the defect can be remedied. 2 Where the lower Court wrongly refuses 
to furnish a copy of the prior statement of a witness, the proper course in appeal 
is that the counsel should be furnished with a copy of the statement and any 
contradictions between that statement and those made in Court by the witness 
should be taken as left unexplained by him. 3 The case may also be remanded 
to the lower Court in a proper case. 4 Where a committing Magistrate refuses 
copies of statements, the committal need not be quashed because the accused 
has an opportunity to use the statement in the Sessions Court. 5 

20-A. Failure to observe provisions of section — Effect. — A failure to 
observe the provisions of this section is onlv an error curable under the provisions 
of S. 537. 1 

21. ‘Dying declarations’.— Sub-Cl. (2) of this section exempts from 
its operation “dying declaration” falling within S. 32, Cl. (1) of the Evidence 
Act. A dying declaration made to a Police-officer during the course of investi- 
gation is not therefore subject to the limitations mentioned in the main clause 
of the section. 1 The admission of dying declarations as evidence rests on the 
doctrine of necessity; the injured person who is dead, is generally the principal 
witness and so is likely to know more or as much, about the circumstances of his 
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(1927) 1927 Cal. 644 (646). Moftzaddi v. 
Emperor . 

(1928) 1928 Cal. 260 (261), Sadhu Shaikh 
v. Emperor. 

(1927) 1927 Cal. 372 (372), Sajjad Mirza 
v. Emperor. 

(1933) 1933 Nap. 4 (5): 28 N. L. R. 291, 
77 amid Khan v. Emperor. 

(1927) 1927 Nag. 24 (25), Bari Gore v. 
Emperor . 

(1929) 1929 Pat. 268 (271): 8 Pat. 279, 
Jhari Gope v. Emperor. 

(2) (1928) 1928 Lah. 257 (258): 9 Lah. 389, 

Azara Singh v. Emperor. 


(3) (1928) 1928 Lah. 257 (258): 9 Lah. 389, 

Azara Singh v. Emperor. 

(4) (1929) 1929 Nag. 240 (240), Raghya v. 

Emperor. 

(5) (1928) 1928 Pat. 215 (216): 7 Pat. 205, 

Ramgulam v. Emperor. 

Note 20-A. 

(1) (1934) 1934 Sind 73 (83), Muhammad 

Panah v. Emperor (Taking signa- 
ture to statement to police lessens 
value of evidence of witness affected 
hut does not in itself render it neces- 
sary to quash conviction). 

(1935) 1935 Sind 145 (178): 28 S.L.R. 

397, Emperor v. Bari. 

(1935) 1935 Rang. 98 (101): 13 Rang. 1, 
Nga U Rhine v. Emperor. 

Note 21. 

(1) (1923) 1923 Cal. 463 (464), Emperor v. 

Satyendra. 

(1886) 1886 Pun. Re. No. 13, p. 22, 
Abdul Jalil v. Empress. 

( 1S86) 1886 Pun. Re. No. 17, p. 39 (Cr.), 
liahawala v. Empress. 

(1870) 1870 Pun. Re. No. 3, P- 8, 
G/cazeo. 

(1927) 1927 Cal. 17 (20): 54 Cal. 237, 
Azimaddy y. Emperor. 

(1902) 6 Cal. W. N. 921 (922), Emperor 
v. Daulat Eanjara. 

(1907) 5 Cri. L. Jour. 427 (429): 34 Cal. 

698, Jatindranath Chatter j ee v. 

Emperor. 

(1930) 1930 Lah. 60 (61), Chadgi v. Em- 
peror. 
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death than or as any other person. 2 Further the declarant is in a condition in 
which according to the experience of mankind it is not less likely that what he 
says is true than if it had been said before a Magistrate under the sanction of an 
oath in the presence of the prisoner. 3 When a man gasps out his story soon after 
the occurrence it may he said that there was no time for him to fabricate or for 
his friends to suggest falsehood. 4 But simply on that ground it gets no greater 
sanctity than any other piece of evidence. As matter of fact it should be 
scrutinised with great care. It is not safe to base a conviction merely on the 
dying declaration. 5 


Before the enactment of the Indian Evidence Act of 1872, it was held that 
the declarant should, while making the declaration, be under the belief that he 
is dying. So evidence had to be let in to prove his state of mind and about his 
belief. 0 Under the Evidence Act dying declarations are now relevant whether 
the person who made them was or was not at the time when they were made, 
under the expectation of death. 7 In England the law is still as it was in India 
before the enactment of the Indian Evidence Act, namely that the injured person 
must be aware that he is dying. There is another distinction between the Indian 
and English Law. In England the rule applies only to criminal cases and to 
cases of homicide. This distinction also has been done away with by the Indian 

Evidence Act. 8 


The dying declaration is admissible only when the declarant’s cause of 
death is in issue. Thus a statement of the deceased as to accused stabbing another 
person is inadmissible.® ' 


(1932) 

(1916) 

(1931) 

(1893) 

(1922) 

(2) (1913) 

(3) (1866) 
(1871) 

(4) (1931) 
(1910) 
(1911) 
(1930) 

(5) (1930) 
(1901) 
(1925) 
(1868) 
(1909) 
(1933) 
(1929) 
(1933) 


1032 Lah. 14 (15). Rahman v. 
fgie^Mad. 1211 (1212). In re 

mT'Shd S T80 , "(434) : 54 Mad. 

678, Krishnappa NatcKen v. Em- 

1 C C. r p. L. R. 14 (14. 15), Empress 
v. Thakuria. 

1922 Pat- 40 (41), Lachmi Lai v. 

u'crLh. Jour. 510 (511): 7 

T b R. 33. Nga Te v. Emperor. 
6 Suth. W. R. 75 (76). Bissorun- 

iun Hooker jee . ^ _ 

3 N.-W. P. 212 (215), Queen v. 

193 1 ^ Mad. 180 (180). Arumugha 

L. E jSTin (176). AK,nad 

j£ r c* h "£- Joar ”528 r (529>, Patten 

IMo’noVm ' 23 <d> (All.). Bindra- 

b„n v. Rajput Singh. 

1930 All. 532 (533). Emperor v. 

25 ^Bom r ' 45 (47). Jmperatrix v. 

foSs^Cal. 876 (881): 52 Cal. 987, 
Emperor v. Premananda Dutt. 

1868 Pun. Re. No. 8 , p. 22, Sher 

9 ^ Cri . L. Jour. 156 (157) (Lah.). 
Korfm Khan v. Crown. 

1933 Ondh 333 (336): 8 Luck. 

570. Ratan Lai v. Emperor. 

1929 Pat. 249 (254), Bidlu Singh 
v. Emperor. 

1933 Rang. 95 (96). Nga Kan Btu 
v. Emperor. 


69 ( b ), I n ay at A.H v. 


(1928) 1928 Notes 
E in pe ro r . 

(1926) 1926 Jour. 141 (141), Muzaffar v. 
Emperor. 

(1930) 19.30 Mud. W. N. 1211 (1214), 

Piehu mma Xaidu v. Emperor. 

(1925) 1925 Liih. 549 (550), Bakhshish 

Singh v. Emperor. 

( 6 ) (1868) 10 Suth. W. R. ll (12). Zuhir . 

(1871) 15 Suth. W. R. 11 (H f 14 )^ 

Sheikh Tenoo. 

(1866) 1806 Pun. Re. No. 46. GhoJam 

At uham mad . 

(7) (1873) 19 Suth. W. R. (Cr.) 44 (44), 

Queen v. Degumber Thakoor . 

( 8 ) (1924) 1924 Lah. 253 (256): 4 Lah. 451. 

Autar Singh v. Crown. 

(1933) 1933 Nag. 136 (141): 29 N.L.R. 

251, Mrs. At. F. Rego v. Emperor. 
(1928) 1928 Pat. 162 (165): 6 Pat. 747. 
I.nlji Dusadh v. Emperor . 

(9) (1901) 1901 Pun. Re. No. 17. p. 47. 

Fakir v. Empress. 

[See also (1925) 1925 All. 227 (228), 

Danmi Singh v. Emperor. 

(1924) 1924 Lah. 253 (256): 4 Lah. 451, 
Autar Singh v. Croxen. 

(1931) 1931 Mad . 233 (234), Kappinaih v. 
Emperor. 

(1931) 1931 Mad. 689 (697): 54 Mad. 

/ 1 s\n x 931, Venkatasubba Reddi v. Emperor. 
(1930) 1930 Oudh 249 (249), Walt Moham- 
mad v. Emperor. 

(1929) 1929 Sind 250 (252), Wahid But 
v. Emperor . 

(1916) 17 Cri. L. Jour. 438 (439): 191A 
Lah. 106: 1916 Pun. Re. 20,. 
Emperor v. Fait. 

(1924) 1924 Nag. 115 (116), OhwnnUal y. 
Emperor. ] 
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£. 163. 


When dying declarations are taken, the questions and answers should be 
taken and not merely in the narrative form. 10 

The dying declaration does not cease to be one merely because the 
declarant lingers for a few days and then only dies. 11 

But where a person who made the dying declaration chances to live his 
statement cannot be admitted in evidence as dying declaration under S. 32 of 
the Indian Evidence Act though it may be relied on under S. 157 of the said Act 
to corroborate the testimony of the complainant when examined in the case. 12 
He can also be contradicted with that dying declaration under S. 155 of the 
Indian Evidence Act. 

See also the following cases 13 which show that dying declarations should 
be properly proved before they can be acted upon. 


No inducement to be 
offered. 


163 * (1) No police-officer or other person in authority 

shall offer or make, or cause to be offered 
or made, any such inducement, threat or 
promise as is mentioned in the Indian 
Evidence Act, 1872, Section 24. 

(2) But no police-officer or other person shall prevent, by 
any caution or otherwise, any person from making in the course 
of any investigation under this Chapter any statement which he 
may be disposed to make of his own free will. 


’(CODE OF 1882— S.163) 

1G3. No Police-officer or person in authority shall offer or make, or cause to be 
No inducement to be offered, offered or made, any such inducement, threat or promise 

as is mentioned in the Indian Evidence Act, 1872, S. 24 


(10) (1925) 

(11) (1929) 

(12) (1902) 
13) (1880) 

(1874) 

(1868) 

(1869) 

(1882) 

(1902) 

(1905) 

<1915) 

<1922) 

(1900) 

(1925) 

<1930) 


1925 Cal. 876 (881, 882): 52 Cal. 
987, Emperor v. Premanda. 

1929 Lah. 64 (65), Thakur Singh 
v. Emperor. 

4 Bom. L. R. 434 (435), Emperor 
v. Rama Snttu . 

6 Cal. L. R. 278 (279), Emperor 
v. BUrhynden . 

11 Bom. H. C. 247 (248), Reg. 
v. Fata Adaji. 

9 Suth. W. R. 2 (2), Queen v. 
Soyumber Singh. 

11 Suth. W. R. 2 (2), Ohintamonee 
Nyn, In re. 

8 Cal. 211 (213), In re Samiruddin. 
6 Cal. W. N. 72 (81), Emperor v. 
Mathura Thakur. 

5 Cri. L. Jour. 427 (429): 34 

Cal. 698, Jatindranath Chattcrjee v. 
Emperor . 

16 Cri. L. Jour. 759 (760): 1916 
Mad. 1211, In re Karuppa Samban. 
1922 Cal. 382 (383): 49 Cal. 358, 
Emperor v. Balaram Das. 

10 Cri. L. Jour. 186 (188): 36 
Cal. 659, Oouridas v. Emperor. 
1925 Cal. 821 (821): 52 Cal. 446, 
Sarat Chandra v. Emperor. 

1930 Cal. 228 (229), Tafiz Prama- 


nik v. Emperor. . 

887) 1887 Pun. Re. No. 29, p. 58 (Lr.;, 
Zardad v. Empress. 

900) 1900 Pun. Re. No. 9 (22), Hashim 

912) 13 Cr? P L. Jour. 225 (| 26 ) :1911 

Pun. Re. 17, Ghnii v. 

924) 1924 Lah. 12 (16*16), Kami Lai v. 

929) 1929 Lah. 310 ( 311 , 312) : 7 Lah. 
91, Pratap Singh v. Emperor. 

930) 1930 Lah. 450 (452), Kapur Stngh 

884) 2 WeTr P<! 750 (762), In re Subba 

886) 2 6 Weir 763 (754), Kusal Singh, In 

910) U Cri. L. Jour. 193 (194) (Mad.), 
ifaddappa Kone, In re. ^ 

912) 13 Cri. L. Jour. 468 < 469 \ 

Public Prosecutor v. Bala n y 

914) fg'l^fkag. 70 (71): 10 N.L.B- 

Bhagwan v. Emperor. .-Q_ nc , ^ 

913) 14 Cri. L. Jour. 396 (397) ( 8- 

Nna Po v. Emperor. p 

Burma 157 (158), J2am Loochun v. £ 

press . 

idh 29, Emperor v. Haidar AUi. 
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SYNOPSIS. 

LEGISLATIVE CHANGES 
SCOPE OF THE SECTION- 
POLICE-OFFICER 
PERSON IN AUTHORITY 
INDUCEMENT, ETC. 

EVIDENTIARY VALUE OF STATEMENT 
INDUCEMENT, ETC. 


Other Topics. 

Illegal pardon by Court. See Note 5, Pts. 3 2 Pressure for detecting crimes. See Note 
* and 13. ^ _ 2, Pt. 3. 

Of a temporal nature. See Note •>, Pt. 0. 

1. Legislative Changes. — The corresponding sect ion of the Codes of 18G1 
and 1872 applied to accused persons and to persons arrested. The words “in 
authority 9 * were also not found after the words “or person”. 

This section and the corresponding section of the Code of 1882 do not 
differ in any material particular. 


Note No. 
1 

• ..2 

3 

4 

5 

MADE UNDER 

6 


But no Police-officer or other person shall prevent, by any caution or otherwise, any 
ierson from making in the course of any investigation under this chapter any statement 
rh'kh he may be disposed to make of his own free-will. 


(CODE OF 1872— Ss. 120 and 184.) 


No inducement to be offer 
ed to confess. 


120. No Police-officer or other person shall offer 
any inducement, to an accused person by threat or pro- 
mise or otherwise to make any disclosure or confession, 
whether such person is under arrest or not. 


But no Police-officer or other person shall prevent the person arrested, by any cau- 
tion or otherwise from making any disclosure which he may be disposed to make of his 

own free-will. 

384. No Police-officer or other person shall offer 
Inducements to disclosure to t j 1( . person arrested any inducement, by threat or pro- 
or confession. mise or otherwise, to make any disclosure. 

But no Police-officer or other person shall prevent the person arrested, by any caution 
or otherwise, from making any disclosure which he may be disposed to make of his own 

free-will . 


(CODE OF 1861— Ss. 98 and 146.) 

98. . No Police-officer or other person shall offer to the person arrested any induce- 
ment, by threat or promise or otherwise, to make any 
No threat, promise. or disclosure. But no Police-officer or other person shall pre- 

caution, as to disclosure by vent the person arrested, by any caution or otherwise, 

party arrested. f. om making any disclosure which he may be disposed 

F to make of his own free-will. 

No inducement to be offer- 146. No Police-officer or other person shall offer any 

ed to accused person to con- inducement to an accused person by threat or promise or 
£ esS( otherwise to make any disclosure or confession; 

Cr. P. C.— 103 


S. 163, 
Note 1. 


TO MAKE STATEMENT TO POLICE. 



No INDUCEMENT TO BE OFFERED 


S. 163, 
Notes 
2—3. 


2. Scope of the section. — This section enacts that no Police-officer or 
other person in authority — 

(1) shall induce any person lo make any disclosure, or 

(2) shall prevent him by caution or otherwise from making any state- 

ment which he may be disposed to make of his own free-will. 

It applies only where an investigation is being made under this chapter. 
S. 343, infra, which occurs in the chapter dealing with general provisions as to 
enquiries and trials , enacts that no influence by means of any promise or threat 
or otherwise shall be used to an accused person to induce him to disclose or to 
withhold any matter within his knowledge. 

Where a confession is obtained from an accused person by the use of any 
inducement, threat or promise, S. 24 of the Evidence Act enacts that such 
confession is inadmissible in evidence. 

Any person causing hurt or wrongfully confining any person for the 
purpose of extorting any confession or information which may lead to the detec- 
tion of an offence, or misconduct may be guilty of an offence under Ss. 330, 331 
or 328 of the Penal Code. 1 

. 3. Police-officer.— This expression “Police-officer” is also found in 
Ss. 25 to 27 of the Indian Evidence Act. In construing the expression under 
those sections of that Act it has been held that the expression “Police-officer” in 
Ss. J4S, 149 and 150 of the Code of 1861 enacted the provisions now contained 
in Ss. 25. 26 and 27 of the Evidence Act. The words “Police-officer” referred 
to in the latter sections have been interpreted by judicial decisions and it has been 
ield tlial they should be read not in any restricted sense but according to their 
more comprehensive and popular meaning. 1 Thus it has been held that the 
expression includes Police-officers in a foreign state as well as those in British 
India.** It has also been held that it is not restricted to the investigating Police- 
officer 3 or lo the officers only of a regular police force 4 and that it includes an 
officer like the Deputy Commissioner of Police in Calcutta since in common 
parlance and amongst generality of people he is known as a Police-officer. 5 

The following persons have been held to be Police-officers within the 
meaning of Ss. 25 to 27 of the Evidence Act : — 


Section 163 — Note 2. 

(1) (1871) 3 N.-W. P. 275 (279, 280), Queen 

v. Rugonath Pershnd. 
the following rases : — 

(1916) 17 Cri. L. Jour. 351 (352): 1916 
All. 360, Gokttl Singh v. Emperor.] 
Note 3. 

(1) (1875) 1 Cal. 207 (215, 216), Queen v. 

Unrribole. 

(1893) 17 Bom. 485 (486), Empress v. 
Jihitna . 

(1927) 1927 Nap. 222 (224): 23 Nag. L. 

R. 23, Emperor v. Ahia. 

(1917) 43 Ind. Cas. Ill (112): 1917 Nag. 

81: 14 N. L. R. 192, Salam v. 
Emperor. 

(2) (1917) 43 Ind. Cas. Ill (112): 1917 Nag. 

81: 14 N. L. R. 192, _ Salam v. 
Emperor (Applies to Police-officer in 
Nizam’s State) . 

(1912) 13 Cri. L. Jour. 528 (528, 529), 
Public Prosecutor v. Veeraraghava 


Pillai (Applies to a Police-officer in 
a French Territory) . 

(1901-1902) 6 Cal. W. N. cclv (Police m 
a Native State). 

(1896) Rat. Un. Cr. 855 (856), E ™P™ s f 
v. Lakshmya bin Bhtma (Police 

officer in a Native State) . 

(1898) 22 Bom. 235 (237), _ Empress v. 

Nagla Kala (In a Native State! > . 
(1925) 1925 Bom. 529 (530): 49 Bom. 

642, Emperor v. Anandrao. 

3) (1877) 1 Col. L. R. 21 ( 22 ), In the matter 

of ffiran Miya alias Abdul Wahid. 
(1917) 1917 Bom. 130 (131): 42 Bom. 1. 

Emperor v. UaUan Gowda Pam at 

Gowda. _ „ 

(1924) 1924 Bom. 480 (483), Emperor v. 

Mahabli Rama Sail. .. 

4) (1901-1902) 6 Cal. W. N. ««“VM. • 

5) (1875) 1 Cal. 207 (215, 216), Qnetn 

Hurribole . 
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(1) A police patel. 6 

(2) A darogah . 7 

(3) Sub-Inspector of thanna . 8 

(4) Police Sub-Inspector. 9 

(5) Police constable. 19 

(6) Head-constable. 11 

(7) Deputy Inspector making the investigation. 12 

(8) Village ChowJddar in Calcutta 13 and Oudh. 14 

(9) A ten house gating appointed under Lower Burma Village Act, 

1889. 15 

(10) Political MdJianir Oghi. 16 

(11) Kotwal. 1 ' 5 " 

(12) Village Headman in Burma. 16 b 

The following persons have been held not to be Police-officers within 
the meaning of those sections:— 

(1) Village munsif in the Madras Presidency. 17 

(2) A village Chowkidar in Punjab. 18 

(3) A Ywathugiji or a village headman under Lower Burma Village 

Act. 19 

(4) A Jailor. 20 


( 6 ) 


(7) 


( 8 ) 


(9) 


( 10 ) 


V. 


<ii) 

( 12 ) 

(18) 


505 ( 596, C< 597 */," v. 

Kamalia. r 

ISSwVs nI, 340V4O,: Mi. MacUi 

K V. Emperor. 

(1882) 4 All. 198 <204). Empress v. I an- 

_ V -„1 W. N. cclvi, Daro'/h . 

!l9'}3) 02 193^ Cal' 146 (147). Ramani J Johan 
19,5 ^ Dr v. Emperor. 

< 1877) lt C n\ran juj'a.ia V'aSuI *w5iU* 
e sS?: w: *•' <$7 51 <5 2) . 

(187J) Queen v. Paooree Shako. 

(1001-02) 6 Col. \\ R ^ A Cc1vi - 2 <3u<?e)l 
/1S73) 10 Beng. L ; K. App. vween 

' J Macdonald. 

( 1 R78 ) 2 Bom. 61 (62). /mperatnx 

Pttambar Jina. . 

6 Bom. 34 (35). 7mp«ra(nx v. 

(18 1 PandUirinath . 

(1884) 6 All. 509 (510), Queen v. tfa&u 

< J q 23 )° 2 71 6 I nd* 1 ’ Can . 360 ( 3 62 ) . Khu ua ja 

(192d; 9an v. Emperor. 

(1873) 5 N.-W. P- 86 (87). Queen v. 1ft. 

1 lAH'hOO . 

/iooi.02) 6 Cal. W . ^ • cclvi. 

/ 1 R82 ) 1882 Pun. Be. No. 8 (11) (Cr.), 
(18bZ; Mt. Nurai ▼. Empress. 

ti 898) 2 Cal. W. N. 637 (638), Empress 
(189o; ^ j n dra Chundar Pal. 

/IRQOI 26 Cal. 569 (570), Empress v. 

(i899) * Mndding Sheik . 

/i oft 1*02) 6 Ofll, W. N . ccxlvii . 

[See alio (1900) 27 Cal. 366 (867), Kalai 


( 15 ) 
( 16 ) 


v - Ralu Choukular (Not a Polico- 
olTiter for purposes of S. 59, Cr. P 
Code) . 

(1897-98) 2 Cal. W. N. 71 (74). Empress 

Bcpin Behan Dey (Contra — but 
dissented from in subsequent deci- 
sions) . J 

(14) (1933) 1933 Oudli 192 (194): 8 Luck. 410 

Emperor v. Pa nr ham . 

(1915) 16 Cri . L. Jour. 62 (64): 1914 

( 1907 ) - u r h - 41 t 4, ? al v ' Emperor. 

(1907) .> Cri . L Jour. 421 (422): 3 L. 

on Po v - Emperor. 

(1933) 1933 Pesh. 38 (40), Kvldip Das 
v. Emperor. 

( 16-a) (1920) 1920 Naff. 

v. Emperor. 

(1924) 1924 Nap. 

n , n , , Ohamarin v. Emperor. 

(16-b) (1872-92) 1872-92 L. B. R 479 / 4im 

(17) (1884) 7 Mad. 287 (288), Empress v 

Samapapi. 

t 1901 -02) 6 Cal. W. N. ccxlvii 

(18) (1918) 1918 Luh. 127 (128): 42 P. R 

(19) ( 1900 ao\ J1 7’ Ehuda Jlaksh v. Emperor. 

lJ) (1900-02) 1 Low. Bur. Rul. 65 (67) 

(1924) I® Vng ■.% ^ 249) : 2 Ran, 

( 1893-1900) 

24), Mauny Wun v. Empress (Se< 

(20, (1914) . <377): 8 P. R. 

(1896) 20 Born." 795^7 9°»«» v. Tatyc 
isxn (Even though his subordinate 
MAA1 ^'ftruers were Police-officers). 
(1901-02) 6 Cal. W. N. colv (cclv). 

m • . « a ^ 


167 (168), Bhaywatdir, 

29 ( 30 ), Suhhwaric 

Emperor . 


(rs 


« 
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H-xcise Inspector in Bengal, 21 Punjab, 22 Burma, 23 Patna, 24 

Madras 2 -* and Sindh. 2oa In Bombay a different view has been 
taken. - 3b 


(6) A Panchayat. 25 c 

it is a question whether these decisions, though under the Evidence Act 
are not relevant in interpreting the words “Police-officer ” used in this section. 

4. Person in authority.— The words “person in authority” occur in 
S. 24 ol the Evidence Act also. The principle and object of that section and 
oi' this section being the same, the decisions bearing upon the interpretation of 
the words person in authority as used in S. 24 of the Evidence Act may be 
usefully referred to in interpreting this section also. 


In deciding whether a certain person is a person in. authority the test is 
to see whether he has authority to interfere with the matter. Any concern or 
interest in it would be sufficient to give such authority. 1 Generally speaking a 
person in authority” is one who is engaged in the apprehension, detention or 
tlie prosecution of (he accused or one who is empowered to examine him. 2 The 
following persons have been held to be “persons in authority”:— 


(1) A travelling auditor of a railway company, in relation to a railway 

clerk who had committed defalcations. 3 

(2) The prosecutor. 4 

(3) Wife of the prosecutor concerned in the management of their 

business. 5 


(4) A Magistrate. 0 

(5) A Police patel in Bombay. 7 


(21) (1932) 1932 Cal. 122 (123), Matilal Kalo- 

war v. Emperor. 

(1919) 1919 Cal. 696 (698): 46 Cal. 411, 
Ah Foong Chinaman v. Emperor. 
(1927) 1927 Cal. 527 (528): 54 Cal. 601, 
Harbhajjan Sao v. Emperor. 

(1930) 1930 Cal. 710 (711), Turin Sardar 
v. Emperor. 

[But see (1931) 1931 Cal. 350 (352): 58 
Cal. 1260, Ibrahim Ahmed v. Em- 
peror. 

(1910) 11 Cri. L. Jour. 77 (78): (1907- 
09) 3 U. B. R. Ex. p. 1.] 

(22) (1918) 1918 Lnk. 372 (372): 3 Pun. Re. 

1918, Emperor v. Wazir Singh. 

(23) (1930) 1930 Ran?. 49 (50): 7 Rang. 771, 

Maxing San Mil in v. Emperor. 
(1912) 13 Cri. L. Jour. 465 (465), Saw 
Paw Aung v. Emperor ( Contra : But 
this case seems to be prior to Burmik 
Excise Act, 1917 — When Excise Ins- 
pector was specially enrolled as a 
Police-officer, as such persons by them- 
selves had no power to arrest) . 

(24) (1932) 1932 Pat. 293 (296) (F. B . ), Radha 

Kish un v. Emperor. 

(25) (1932) 1932 Mad. W. N. 453 (454), Maha- 

lakshmyya v. Emperor. 

(1891) 1 Weir 632 (632). 

(25-a) (1927) 1927 Sind 112 (112), Emperor v. 

Btidho. 

(1925) 1925 Sind 70 (70): 18 Sind L. R. 
75, Tillibai v. Emperor. 

(25-b) (1927) 1927 Bom. 4 (8): 51 Bom. 78 


(F. B.), Nanoo Sheikh Ahmed v. 
Emperor. 

(1929) 1929 Bom. 70 (71. 72), Emperor 
v. Din Shaw Cursetji. 

( 25-c) (1907) 11 Cal. W. N. 904 (907). 


( 1 ) 


( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 


(7) 


(1872) 

(1918) 

(1915) 

(1933) 

(1872) 

(1921) 

(1872) 

(1879) 

(1864) 

(1884) 

(1913) 

(1915) 

(1878) 


Note 4. 

9 Bom. H. C. 358 (369), Navroft 

Dadabhi. _ ... 

1918 Mad. Ill (113, 114), Smith 

v. Emperor. ^ _ 

1915 Bom. 249 (252): 40 Bom. 
220. Fakira Appaya v. Emperor. 
1933 Pat. 149 (150): 12 Pat. 241 
(S. B.), Santokhi Deldar v. Empe- 

9° Bom. H. C. R. 358 (369), Reg. 

1921 ^aL* 458 (458), Asutosh Dutt 

IboTT C. R. 358 (369), 
v. Navrnji (Relies on an Englisn 

case). a _.hs*r 

2 All. 260 (261), Empress v. Asgnar 

l*Suth. W. R. 24 (24), Ramdhun 

Singh* TfmA+m 

10 Cal. 775 (776), Qmen*. 

14 Cri. L. Jour. 417 (418. 419). Sh a 

Union v. Emperor. 

1915 Bom. 249 (252): 40 Bom. 220, 

Fakira Appaya v. Emperor. _ 

3 Bom. 12 (14), Empress ▼- Kama 

Birapa. 
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( 8 ) 

(9) 

( 10 ) 


(ID 

( 12 ) 

( 13 ) 

( 14 ) 

( 15 ) 

( 16 ) 

( 17 ) 

( 18 ) 
( 19 ) 


(6) The master of a vessel in respect of offence committed on board. 9 

(7) A lainbardar. 9 

(8) A Zaildar. 10 

(9) The manager of a local branch of a firm over a clerk in that 

branch. 11 

(10) Any person in direct authority over the person making the 

statement as in the case of a Deputy Registrar of a High Court 
in respect of a Court clerk. 12 

(11) Thucfiji or the headman of a village in Burma 13 and Oudli. 14 

(12) Village Moniagar in the Madras Presidency. 15 

(13) Any person who offers inducement at the instance of the police. 16 
The following persons are not persons in authority: — 

(1) The wife of a constable. 17 

(2) Vakil's clerk. 18 

(3) The Mukhia of a village even though he would appear to a villager 

as a man of influence. 10 

(4) Zamindars quo Zamindars but if they are directly connected with 

the investigation at the instance of the police they are persons 

in authority. 20 

(5) The co-villagers of the accused, merely by reason of their being 

the principal residents of the village. 21 

(6) An Inamkhor who is inferior in office to an eligadar. 22 

(7) Members of a panchayat, 23 but where they are actively assisting 
' the police in the investigation and thereby lead the accused to 

believe that they have authority, are persons in authority. 24 
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It is not enough that the accused or the persons making the statement 

thought the party a person in authority but such person must be one in actual 
authority.- 3 

5. Inducement, etc. — The inducement, threat or promise referred to in 
this section is of the nature and description as the inducement, etc., referred to in 
S. 24 of the Indian Evidence Act. Whether any threat or inducement was offered 
in am particular case is a question of fact and has to be decided with reference 
to Inc circumstances ol each case. 1 If it appears to the Court that the statement 
was causc d by any inducement on threat or promise, it must declare such state- 
ment irrelevant under S. 24 ol the Evidence Act. As to cases bearing on the 
word “appears” in that section, sec the undermentioned cases. 2 The onus of 
proving the existence of inducement, threat or promise is on the accused and he 
must prove his allegations 3 and in the absence of evidence illegal pressure will 
not be presumed. 1 So whenever a statement is retracted as having been made 
under unlawful inducement. Ihe (hurt should have the Police-officers who had 
come into contact with the person, before him, for the purpose of searching by 
examining them as to the mode in which they had dealt with the accused and 
us to what led up to the making of confessions. 5 A Sessions Judge commits 
a grave error in law and procedure who refuses to enquire into the allegations 
of inducement, etc., and the circumstances under which a confession was made. 6 

In order to make an act or omission amount to an inducement, threat or 
promise — 


(1) It must be such as without it the person would not have made the 
statement. 1 It need not however be express but may be implied 
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from the circumstances of the case. So where a person in 
authority used the words “the truth has come out and the 
villagers are being worried about the affair; you had better say 
what you know” it was held there was a veiled inducement and 
threat. 8 

(2) It must be such as would make the person suppose that the advant- 
age to 1)0 gained or evil to be avoided would be of a temporal 
nature. 9 


(3) It must be sufficient in the opinion of the Court to make the 
accused suppose that he would get the advantage. It is left to 
the Court entirely to form its own opinion as to whether the 
inducement, threat or promise held out in any particular case is 
sufficient to lead the person to suppose that he would gain an 
advantage of a temporal nature. 10 In doing so the mind of the 
person making the statement has to be judged rather than that 
of the person in authority. That being so, not merely actual words, 
but words accompanied by acts or conduct as well on the part of 
the person in authority which may be construed by the accused, 
situated as he then is, as amounting to an inducement, threat or 
promise, will have to be taken into account. A perfectly innocent 
expression coupled with acts or conduct on the part of the 
person in authority together with the surrounding circum- 
stances may amount to inducement, threat or promise. In 
scrutinising a case of this kind the Court will have to perform 
a threefold function. It will have to determine the sufficiency 
of inducement, threat or promise, as affording certain grounds. 
It will have to clothe itself with the mentality of the accused to 
see whether the grounds would appear to the accused reasonable 
for a supposition mentioned in the section. (Section 24 of the 
Evidence Act). Lastly it will have to judge as a Court if the 
confession appears to have been caused in consequence of in- 
ducement, threat or promise. 11 

The following have been held to be inducements within the meaning of 
S 24 of the Evidence Act: 

(1) Offer of pardon 12 even though the offer of pardon turns out illegal 
as contravening the provisions of S . 337, infra} 9 
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(1869) 1869 Pun. Re. No. 9 (17), Crown 
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Legal Remembrancer v. Banu Singh. 


S. 163, 
Note 5. 



824 No INDUCEMENT TO BE OFFERED TO MAKE STATEMENT TO POLICE. 


S. 163, 
Note 5. 


(2) Promise of immunity from prosecution in another case which the 

person considers more serious. 14 

(3) Offer to make him an approver. 15 

(4) The following expressions, viz . : — 

“If you would tell the truth you would be let off”. 16 

We would save you from the consequences of your crime”. 17 

“It would be to your interest if you make a clean breast of it”. 18 

“Tell me what you know about it; if you will not I can do nothing 
tor you and 1 will send for the constable”. 19 

“You will not lie punished if you have not taken part in the offence”. 20 

“You had better tell the truth because if the other side called wit- 
nesses the truth against you would come out”. 21 

If you speak the truth we would speak to the constable and 
arrange* ’ . 22 

% 

“You will be dealt with leniently if you confess”. 23 

My own brother had committed a murder but had got off by making 
a clean breast of it”. 24 

\ ou would get some benefit from the Government if you speak the 
truth”. 23 

“If you confess we will compromise the matter”. 26 

“If you confess to the Magistrate you will get off”. 27 

“It will be better for you to confess ”. 2S 


(14) 

(15) 


(16) 


(17) 

(18) 
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“If you toll me where my goods are I will be favourable to you 
“and’’ if you are guilty do confess. It. will perhaps save your 
neck you will have to go to prison. Pray tell me if you did it”. 39 

‘'Do not expect any advantage or disadvantage therefrom”. 30 

“Confess the truth and nothing would happen”. 31 

“You had better pay the money than go to jail and it would be 
better for you to tell the truth”. 32 

“Tell me what happened and I would take steps to get you off”. 33 

(4) “The offer by the complainant to drop proceedings”. 34 

(5) The warning by a Magistrate “what you say would go against you 

so speak the truth”. 35 

(6) The expression “unless you admit the guilt you would be 

dealt with severely and sent to jail”. 36 

The expression “you had better tell the truth” has always been held to 
import a threat or promise and the expression. “I must know more about it” 
amounts to a threat. 37 A threat to put the women folk to trouble 38 or to detain 
the wife of the person illegally 39 or to implicate in a crime 40 or beating with 
a view to extort a confession 41 have all been held to render a confession inadmis- 

sible under S . 24 of the Evidence Act . 

The following have been held not to he an inducement threat or promise 
rendering a statement inadmissible under S. 24 of the Evidence Act:— 

(1) Moral exhortation to speak the truth. 42 

(2) Threat of excommunication for life. 43 

(3) Where the Magistrate said “if you want to make any statement of 

vour own freewill you may do so.” “If you admit any thing 
it will be recorded as evidence against you” and thereupon the 
accused said “I want to make a clean breast of everything for 
the reason that if I serve the Government in any way it may take 
pity on me and confessed. 4 

(4) Where a person was told “or what you say will be used as evidence 
^ against you or for or against you”. 45 

(5) Where a person was told “I know the whole thing now”. 40 
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(46) (1901) 3 Both. L. R. 404 (406), Rango 
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(6) The words “Do not cry but speak the truth”. 47 

(7) Where the Magistrate said 4 'it is no use your trying to get out of 

it; you were seen with Ihe pair of shoes”. 18 

A eonlession otherwise voluntarily made does not become inadmissible 
because it was obtained by deceit. 49 

Her n Iso the following cases.’’ 0 

6. Evidentiary value of statement made under inducement, etc. — No 

confession made to a Police-officer whether under an inducement or not can 
under S. 24 of the Evidence Act be proved against any person accused of any 
offence except to the extent specified in S. 27 of that Act. 

Under S. 162. ante , no statement made by any person to a Police-officer 
in the course of an investigation under this chapter, can be used for any purpose 
(same as provided by the proviso to the section) at any inquiry or trial in res- 
pect of any offence under investigation at the time when such statement was 
made. The question therefore as to the effect of inducements, etc., on the admis- 
sibility of the statements made in the course of investigation is really of very 
little importance and is onlv of academical interest. 


1 < 34 . (1) Every Magis- 

Power to re- trate UOt bei °S a 
cord statements police-officer may 
and confessions. , , , ‘ 

record any state- 
ment or confession made to 
him in the course of an investi- 
gation under this chapter or at 


1 © 4 .* ( 1 ) Any Presidency 
„ Magistrate, any 

Power to record , 

statements and Mo.-giStTQ.-t6 OJ the 
confessions. ^ ^ ^ 

any Magistrate of the 2nd class 
specially empowered in this 
behalf by the Local Govern- 


*(CODE OF 1882— S. 164.) 

Power to rocotd statements 104. Any Magistrate, not being a Police-officer, may re- 
am] confessions. cord any statement or confession made to him in the 

* 

course of an investigation under this chapter, or at any time afterwards before the commence- 
ment of the inquiry or trial. 

Such statements shall be recorded i 11 such of the manners hereinafter prescribed f° r 
recording evidence as is, in his opinion, best fitted for the circumstances of the case. Such 
confessions shall he recorded and signed in the manner provided in S. 364, and shall then 
be forwarded to the Magistrate by whom the case is to be inquired into or tried. 


No Magistrate shall record any such confession unless, upon questioning the peison 
making it, he has reason to believe that, it was made voluntarily; and when he records any 
confession, he shall make a memorandum at the foot of such record to the following effect: 



(17) (1929) 1029 Mad . W. N. 791 (792), Eutti- 
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(1906) 4 Cri. L. Jour. 49 (53), Emperor 
v. Mahamadbuksh. 
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(1901-02) 6 Cal. W. N. ccxxxv Notes 
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any time afterwards before the merit may, if he is not a police S. 164. 
commencement of the inquiry officer, record any statement or 
or trial. confession made to him in the 

course of an investigation 
under this Chapter or at any 
time afterwards before the 
commencement of the inquiry 
or trial. 

(2) Such statements shall be recorded in such of the man- 
ners hereinafter prescribed for recording evidence as is, in 
his opinion, best fitted for the circumstances of the case. 

Such confessions shall be recorded and signed in the 
manner provided in Section 364, and such statements or 
confessions shall then be forwarded to the Magistrate by 
whom the case is to be inquired into or tried. 

(3) A Magistrate shall, before recording any such con- 

fession, explain to the person making it that he is not bound 
to make a confession and that if he does so it may be used as 
evidence against him, and no Magistrate shall record any 
such confession unless, upon questioning the person making 
it, he has reason to believe that it was made voluntarily; and, 
when he records any confession, he shall make a memorandum 
at the foot of such record to the following effect: 

“ I believe that this confes- “ I have explained to (name) 
sion was voluntarily made. It that he is not bound to make a 
was taken in my presence and confession and that, if he does 
hearing, and was read over to so, any confession he may make 
the person making it and ad- may be used as evidence against 
mitted by him to be correct, and him and I believe that this con- 
it contains a full and true fession was voluntarily made. 

.account of the statement made It was taken in my presence 
■bv him. and hearing and was read over 

to the person making it and 
admitted by him to be correct, 
and it contains a full and true 
account of the statement made 
by him. 

(Signed) A. B. (Signed) A. B. 

Magistrate.” Magistrate.” 
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Explanation . — It is not necessary that the Magistrate 
receiving and recording a confession or statement should be a 
Magistrate having jurisdiction in the case. 


SYNOPSIS . 


Note No. 


I LEGISLATIVE CHANGES . . . 

II SCOPE AND APPLICABILITY OF THE SECTION 

III WHO CAN RECORD STATEMENT OR CONFESSION . 

(1) ‘If he is not a Police-officer 9 

(2) Magistrate acting under the section need not have 

jurisdiction in the case — Explanation 

(3) Confession to Magistrate of Foreign States — Admissi 

rility in Evidence 

IV “STATEMENT OR CONFESSION" 

(1) Statement of apfrover on tender of pardon 

V “MAY RECORD ’ ? 

VI “IN THE COURSE OF AN INVESTIGATION INQUIRY 

OR TRIAL” 

VII MODE OF RECORDING AND PROCEDURE 

VIII “SHALL THEN BE FORWARDED” 

IX WARNING TO THE ACCUSED 

X CONFESSION MUST BE VOLUNTARY 
XI “UPON QUESTIONING THE PERSON” 

XII MEMORANDUM AT THE FOOT OF THE CONFESSION 


1 

2 

3 

4 

5 


6 

7 

8 
9 



“I believe that this confession was voluntarily made. It was taken in my presence 
and hearing, and was read over to the person making it, and admitted by him to be correct, 

and it contains a full and true account of the statement made by him. 

( Signed ) A. B., 

Magistrate.” 


Powers of Magistrate* to 
record statements and con- 
fessions. 


(CODE OF 1872— S. 122.) 

122. Any Magistrate, may record any statement made to him by any peison, or any 

* confession made to him by any person, accused of an 
offence by any Police-officer or other person. Such 
statements shall be recorded in the manner hereinafter 
presciibed for recording evidence, and such confessions 
shall be taken in the maimer provided in three hundred am 
forty-five and three hundred and fortv-six, and sha , 
when recorded, be forwarded to the Magistrate by whom the case is inquire 
into or tried. No Magistrate shall record any such confession unless, upon inquiry, 
has reason to believe that it was made voluntarily and he shall make a memorandum at i 
foot of any such confession to the following effect: — 

“I believe that this confession was voluntarily made.” 

(Signed.) A. B., 

Magistrate. 


(CODE OF 1861— Nil.) 




XIII CONFESSIONS IMMEDIATELY, AFTER POLICE 

TODY 

XIV RETRACTED CONFESSIONS ! ! 

XV CONFESSIONS OF CO-ACCUSED 



Note No. 


17 

18 
19 


S. 164, 
Note 1 


Other Topics. 


Admissibility in evidence of oral confession. 
See Note 9, Pts. 3-G. 

Applicability of S. 80, Evidence Act to con- 
fessions. Sec Note 6, Pts. 4-5 and 
Note 7, Pts. 13-15. 

Applicability of S. 91, Evidence Act to con- 
fessions. Sec S. 533, Note 7. 

Applicability of section to Presidency Towns 
of Calcutta and Bombay. See Note 3, 
Pts. 3-5. 

Confessions. — 

Admission of confession in evidence 

conditions precedent. See Note 

11, Pts. 5-13. 

Distinguished from statements. See 
Note 7, Pts. 7-9. 

Recorded by a Presidency Magis- 
trate. See Note 3, Pts. 3-5. 

Recorded by a Magistrate of a 
Native State. Sec Note 6, Pt. 2. 

Recorded by a third class Magis- 
trate. See Note 7, Pts. 5-6. 

When and at what stage may be re- 


corded. See Note 10, Pts. 1, 2, 5, 
6 and 8. 

False statement — Prosecution for. See Note 
7, Pts. 3-4. 

Language of record of confession. See 
S. 364. 

Liability of accused under S. 180, Penal 
(’ode for ; ef using to sign statement or 
confession. See Note 11, Pt. 14 and 
S. 364. 

Magistrate may be examined. See S. 533. 
Note 5. 

Provisions as to the mode of recording con- 
fession. See Note 11. 

Refusal to make a memorandum. See Note 
11, Pt. 4. 

Rejection of confession under S. 24, Evi- 
dence Act. See S. 533, Note 6. 

Relevancy of admission of accused. See 
S. 533, Note 2. 

Statement recorded by Magistrate of 
Foreign State. See Not? 10, Pt. 4. 


1. Legislative Changes. — 

There was no provision corresponding to this section in the Code of 
1861. It was introduced for the first time in the Code of 1S72. 

1 . Changes made in the Code of 1882 — 

(1) After the words “Any Magistrate” the words “Not being a 

Police-officer” were added. 

(2) The words “In the course of an investigation under this chapter 

or at any time afterwards before the commencement of the 
inquiry or trial” in para. 2 were added. 

(3) The words “it was taken in my presence of the 

statement made by him” were added in the form of the 
Memorandum . 


2. Changes made in the Code of 1898 — 

(1) In sub-S. (1) the words “Every Magistrate” were substituted 

for the words “Any Magistrate”. 

(2) The explanation was newly added. 
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3. Changes made in 1923 — 

( 1 ) In sub-S. ( 1 ) for the words ‘ ' Every Magistrate not being a Police- 

iffieer may” tlic words ‘‘any Presidency Magistrate 

is not a Police-officer” were substituted. 

(2) In sub-S . (3) before the words ‘‘No Magistrate” the words ‘‘A 

Magistrate shall against him and” were added. 

(3) In the Memorandum in sub-S. (3) before the words “I believe 

the words “I have explained evidence 

against him and” were added. 

2. Scope and applicability of the section.— Sections 24 to 30 of the 
Evidence Act deal with the relevancy and admissibility of confessions. This 
lection provides the manner in which confessions and statements are to be 
recorded 1 and does not prevent the admissibility of confessions which are other- 

wise admissible under the Evidence Act. 2 

In recording a confession under this section, a Magistrate only exercises a 
power with which lie is invested and as the jurisdiction and powers of a Magis- 
trate are, under S. 12. supra, limited to the District in which he is appointed, 
he can exercise this power in such District only. 3 

3. Who can record a statement or confession. — Before the amend- 
ment of 1923 the section enabled every Magistrate (including a Third Class 
Magistrate) to record statements or confessions thereunder. 1 Under the pre- 
sent section as amended, the only Magistrates that can act under it are: 


(1) any Presidency Magistrate, 

(2) any Magistrate of the first class, and 

(3) any Magistrate of the second class specially empowered in this 

behalf by the Local Government. 

A Third Class Magistrate cannot now act under this section.- 

Can a Presidency Magistrate record a statement or confession made in 
the course of ail investigation in the town of Calcutta or Bombay by the Police 
of Calcutta or Bombay? Before the amendment of 1923 it was held in the 
undermentioned cases 3 that inasmuch as S. 1, sub-S. (2) provided that notning 


Section 164 — Note 2. 

(1) (1934) 1934 All. SI (83): 56 All. 302 

(S. B.). Mohammad Ali v. Empe- 
ror. 

(1933) 1933 Sind 106 (168). Salu Mangan 
v. Emperor. 

(1932) 1932 Mad. 500 (501): 55 Mnd. 

717. Arunaehnln Redd;/. In re. 
(1932) 1932 Mnd. 431 (432): 55 Mad. 

711. Vella moo aji Gouadau, In re. 

(2) (1932) 1932 Mad. 500 (501): 55 Mnd. 

717. Arunaehela Reddy, In re. 

[Seo also (1882) Weir 3rd Edn. 799 (799). 
Re Arumugam (Confession made to a 
village magistrate in Madras) . 1 

(3) (1921) 1921 All. 61 (62), Nahar Singh v. 

Emperor. 

Note 3. 

(1) (1918) 1918 Pat. 179 (183), Ghinna Vraon 


70) 13 iuir'w. R. or. »9 (70). Queen 

25, v m? # sra i £ ^>. 

amendment). „ v m . 

1930 Lah. 60 (61). Chadgi v. tm 

w/ lTcal. 595 (606), Empress v. $ ti- 
nt ad hub Miller. .... p,..,,,,. 

i'j ) 21 Bom. 495 (498, 499), Empress 

v. Vis ram liabaji. ,.- 9 v. 50 

also (1926) 1926 Bom. 151 (152); 5 
Bom. Ill, Emperor v. Ramanain 
Mahabir (A case of kroner » 
l,av town taking down a confession 
This section was held not to app . 
such a confession) . ] 
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in the Code applied to the Police in the towns of Calcutta and Bombay, 8. 164, did 
not apply to confessions made in the course of an investigation in the towns of 
Calcutta and Bombay and that the Presidency Magistrate could not therefore 
act. under this section. In Emperor v. Panchkliari Dutt* a case decided after 
the amendment, Mukerji, J., held that the alteration of the section did 
not enable a Presidency Magistrate to act under this section where the investi- 
gation was made in Calcutta by the Police of Calcutta, the reason being that 
S. 164 is still subject to S. 1 which remains the same as before. The High 
Court of Patna, on the other hand, has taken a contrary view. 5 

4. If he is not a Police-officer . — It is only a Magistrate that is not 
a Police-officer that can record a statement or confession under this section. 
Under S. 25 of the Evidence Act no confession made to a Police-officer can be 
proved against a person accused of any offence. 1 -* 1 The mere fact that the Police- 
officer is also a Magistrate will not render the confession admissible in evidence. 
Thus a confession made to a Police pafcl in Bombay is inadmissible. 1 Similarly 
a confession made to a Deputy Superintendent of Police who is also a Magis- 
trate is inadmissible. 2 

5. Magistrate acting under the section need not have jurisdiction in 
the case — Explanation. — Before the explanation was added to the section in 
1898, there was a difference of opinion as to whether a Magistrate having no 
jurisdiction in the case could act under this section. 1 The addition of the 
present explanation now makes it clear that a Magistrate acting under this 
section need not necessarily be one having jurisdiction in the case. 2 

A Magistrate is not incompetent to act under this section merely because 

lie — 

(a) directs the police investigation 3 , or 

( b ) is going to hold the preliminary inquiry afterwards 4 or 

(c) has begun an enquiry into the guilt of persons alleged to have been 

confederates of the confessing prisoner. 5 


M925) 1925 Cal. 587 (589, 590): 52 Cal. 
v 67, Emperor v. Panchkari Dutt. 

(1926) 1926 Pat. 279 (282): 5 Put. 17J, 
1 ' Xilmadhab Chaudhury v. Emperor. 

Note 4. 

fl-a) [See also (1934) 1934 Pat. 256 (257), 

1 ' Srikant Don v. Emperor (A Sub- 

Divisional Magistrate is not a Police- 
officer) . ] 

/ 1 \ (1893) 17 Bom. 485 (486), Queen y. Bhina. 
W\ 7 Bur. 100, Nwe Ka. 

v ’ (1930) 1930 Rang. 227 (228): 8 Rang. 

52, Jon Bahadur Thapa v. Emperor. 
( 1876 ) 1 Cal. 207 (214, 216), Queen y. 
Hurribole Chunder Ghose. 

Note 5. 

(1) (1870) 7 Bom. H. C. 66 (57), Reg. y. 
v VahaJa Jetha (Yes). 

(1873) 10 Bom. H. C. 166 (174), Reg. y. 
Bai Ratan (Yes) . 

(1897) 10 C. P. L. R. Cri. 16 (19), 
Erpperor v. Banko Bihari (Yes) . 
( 1886 ) Rat. Un. Re. Cr. 254 (261), Em - 


preen v. Rerubai (The practice of 
taking prisoners before Magistrates 
not having jurisdiction in the case, for 
the purposes of getting n confession 
is not generally desirable) . 

(1889) Rat. 468 (469, 470). Empress v. 
Nana Itaju (No). 

(2) (1918) 1918 Pat. 179 (183), Ghinna v. 

Emperor. 

[See however (1902) 29 Cal. 483 (487) 

/ox /./x..v E ' n P er °r v. Nur Sheik.) 

(3) (1911) 12 Cri. L. Jour. 489 (491, 492): 5 

, R - 31 « Im Perator v. Misri 
, _ v W elad So nival. 

(4) (1910) 11 Cri. L. Jour. 453 (463, 470): 

•'7 467, Barindra Ku mar v. 

Emperor (10 Bom. H. C. It. 1(3(3, 
•» Cal. 954, 23 W. R. 16 declared 
obsolete) . 

(1899) 3 Cal W. N. 387 (391), Empress 
v. Lai Sheikh. 

(1877) Rat. Un. Re. Cr. Cas. 121 (121), 
Thana Magistrates Letter No. 767. 

(5) (1932) 1932 Lab. 103 ( 108), Mohinder Singh 

v . Emperor. 


(3) 


(4) 


S. 164, 
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^-'^^Coiifessions to Magistrates of foreign states — Admissibility in 
evidence. — The words “police-officer” and “Magistrate” in S. 26 of the 
Evidence Act include Police-officers and Magistrates of foreign states also. 1 
Consequently the mere facTtfiat a confession was made before a Magistrate of 
a foreign state does not render it inadmissible in evidence. 2 Though such a 
confession will not be entitled to the same weight as a confession recorded by a 
British Magistrate in strict compliance with the terms of S. 164 of the Code. 2 '* 
All that has to be seen in such cases is whether there is anything in the substan- 
tive or natural law to vitiate it. 3 

There is a difference of opinion as to whether such confession or state- 
ment can be presumed to be genuine under S. 80 of the Evidence Act. In Queen 
F.Yn.prr.$fi v Kinir1(y Sinyh, I.L.R., 12 All. 595, it was held that it could be so 
presumed inasmuch as the word “Magistrate” in S. 80 included Magistrates of 
foreign states also. In the undermentioned case, 4 the High Court of Bombay 
held, however, that the word “Magistrate” in S. 80 did not include Magistrates 
of foreign states, that no presumption under that section can therefore be 
drawn, and that it is necessary to examine the Magistrate who took down the 
confession as a witness in the case before the document could be admitted in 
evidence. The same view lias been taken by the High Court of Madras also. 5 
\ "" 

7. v xStatement or confession. — The section provides for the recording 
of confessions by accused persons and statements whether by an accused person or 
not which are not confessions. 1 The distinction is made for the purpose of 
prescribing different modes of record. A statement (which is not a confession) 
is to be recorded in the manner prescribed for recording evidence , while a 
confession should be recorded in the manner provided by sub-S. (2) of S. 364 
of this Code. 2 


Note 6 . 

(1) (1898) 22 Bom. 235 (237, 238), Empress 

v. Nagia Kala. 

(1933) 1933 AH. 286 (287), Emperor v. 

llulasi. 

(1896) Rat. Un. Re. Cl*. Cas. 855 (856), 
Empress v. Lekshmya Bin Ultima. 
(1925) 1925 Bom. 529 (530): 49 Bom. 

642, Emperor v. Anandrao Phansc 
Gangaram. 

(1921) 1921 Nap. 39 (40): 17 Nap. L. R. 

113, Gorinda v. Emperor. 

[See however (1934) 1934 Sind 103 (105), 
Mahomed flux v. Emperor (Magis- 
trato of a Native State is not a Magis- 
trate for the purpose of this sec- 
tion) . ] 

(2) (1907) 6 Cri. L. Jour. 377 (377): 1907 

Pun. Re. No. 8 , Bhoht v. Emperor. 
(1921) 1921 Nap. 39 (40): 17 Nap. L. 

It. 113, Govinda v. Emperor. 

(1934) 1934 Lah. 873 (874): 15 Lah. 491, 
Eanshi Earn v. Emperor. 

(1921) 1921 Nap. 39 (40): 17 Nap. L. 

It. 113, Govinda v. Emperor. 

[See (1934) 1934 Sind 103 (105), Mahomad 
Bux v. Emperor (The confession re- 
corded by a Mapistrate of a Native 
State is admissible as extra judicial 
confession, though it does not come 
under this section) . ] 

[See also (1890) 12 All. 595 (597), Queen 
v. Sunday Singh.] 

See also the rases cited in foot note (1). 


2-a) (1909) 9 Cri. L. Jour. 297 (300): 1909 

Pun. Re. No. 2, Badan Singh ,v. 

Emperor. . . 

3) (1932) 1932 Lah. 367 (368), Bhan Singh 

v. Emperor. 

4) (1914) 1914 Bom. 41 (41), Emperor v. 

Dhanka Amra. 

5) (1881) 2 Weir 125 (125), China Venkata. 

Note 7. . 

1) (1893) 1893 Pun. Re. No. 2, p. -3 l-'J. 

(1925) 1925 Cal. 926 (927), Abdul Rahim 

v. Emperor. . 

(1922) 3922 Cal. 342 ( 345 ): 49 Cal. 16*. 

Legal Remembrancer v . Lalet Mohan 
Singh Roy (Dissenting from - Cal. 

(1919) 1919^Pat° 2 584 (590), Madan Guru 
v. Emperor. 

(1878) 2 Bom. 643 (644), Empress v. MalAa. 
(1912) 33 Cri. L. Jour. 33 (34): 5 S. U. 
R. 174, Emperor v. Andal Waia 

Khamiso. ,017 

(1916) 17 Cri. L. Jour. 195 (196). 19 
' - Mad. 316: 39 Mad. 977, In re Mad- 

deJa Ramanujamma. . 56 

[See also (1932) 1932 Mad. 748 ( 752 ) ■ *° 
Mad. 63, Public Prosecutor v. 

Tcnkatamma. ] (Q7) 

2) (1893) 1893 Pun. Re. No. 2, p. 

Lalrt v. Empress. 

(1878) 2 Bom. 643 (644), Empress v- 

Malka . 
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55 B„7 a d *,““ b T 0l .« f » Perjuiy under S . 193 of'tto 

lor recording ern^iccrmay l^made the basis of a charge for perjury” 

Wher ° a Magistrate not empowered to act under this section as for 
instance a third class Magis^-alc records a statement under this section the 
statement cannot be said lo have been taken in the course of a “judicial pro 
eeeding and cannot form the basis of a charge of "giving false evidence it 
any s age of judicial proceeding” within the 1st part of S. 193 of the Pena 
Code.' Such statement may, however, form the basis of a charge of “o. ivil t 
false evidence ^n^iny^ofhcr_case ’ ' within the 2nd part of S. 193 of the Penal 

A confession, in criminal law, means an admission of certain facts which' 
constitute an offence, made by a person who is charged with the offence which 
is the subject matter of the statements Whether a statement is to be called 
a confession or not, depends not merely on the nature of the statement itself hut 
on the use that was intended to lie made of it. Whether a statement is taken as 
a statement or as a confession the record can be used only for the nurnnse fn. 
which it was taken.* A -statement- which is not a confession as for example 
one which inculpates a co-accused but exculpates the person makim- it cannot 
be used as a confession, whether against the person making it or against others 


(1916) 17 Cri. L. Jour. 195 (196): 1917 
Mod. 316: 39 Mad. 977, In ro 
iladdela Ramaniyavt mo . 

(1916) 17 Cri. L. Jour. 195 (196, 197): 
1917 Mad. 316: 39 Mad. 977, In 
re Maddela Ramnniyamma. 

(1933) 1933 Mad. W. N. 251 (252), Pub- 
lic Prosecutor v. lioya Bisotiga. 

(4) (1933) 1933 Lah. 321 (323): 14 Lah. 507, 

Emperor v. Promo Nand. 

(1906) 4 Cri. L. Jour. 183 (191) (Bom.), 
Emperor v. Yishuauath Krishna 
Sat tie . 

(1893) 16 Mad. 421 (422, 423), Empress 
v. Alagu Konc. 

(1906) 29 Mad. 89 (90), Subba Teven v. 

Emperor. 

(1916) 17 Cri. L. Jour. 195 (196): 1917 
A Mad. 316 : 39 Mad. 977, In re 

Maddela Ramaniyamma. 

(1933) 1933 Mad. 125 (125, 126), Maromma 
v. Emperor. 

(1933) 1933 Mad. 767 (767, 768), A. T. 

Krlshnamachari v. Emperor. 

(1925) 1925 Oudh 660 (660, 661), Pat- 
roji v. Emperor. 

(1912) 13 Cri. L. Jour. 33 (35): 5 8. L. 

R. 174, Emp&ror v. Andal. 

(1878) 2 Bom. 643 (644), Empress v. 
Malka . 

(1899) 1899 All. W. N. 207 (207), Empress 
v. Khem. 

(1898) 1898 Pun. Re. Cr. No. 2, p. 23 
(28), Lalu ▼. Empress (Not appror- 
ed In 1988 Lah. 821). 

Cr. P. O.— 105 


” 934 ’ v 93 !^ 981 (082 >. Bra hm Dalt 
rSee also (1933) 1933 Lah. 668 (869) 

(5) (18871 ? np * rnr Bussaina .) 

Z 702 <704) - V. 

Cri ‘ L> Jour - 709 (710) (Bom ) 

5SS?* r ’ Sh ' tl '* a S«‘aU 

(1899) 1899 All. W. N 30 no 

( 6 ) (1921) f92i r Bom V .‘ S^lk) . 45 B ' ’ 

.. 254 < 2S *». Saiau-a, v. 

' ^ ™ (303): 25 

Emperor Muthu K'^narasxvami v. 

” 884) (p b >. 

W 4 n Tuih tion w i8 R eco ^ ary n1 0 ) 0 

TSee a, 8 ?7^4 V j 

containing denial^^T l°rl <® tRt ® mon t 

(n ( 1912 ) —v*, 

M«d 307 /X | 52 ( 893 > : US 

Emperor Muthu Kumar as xo ami v . 


S. 164, 
Note 7. 
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with whom he may he jointly tried 8 hut may be admissible to prove a relevant 
fact. 9 

A statement recorded under tfiis section cannot be admitted as evidence 
against an accused person but it can only be used for contradicting the maker 
of the statement. 10 Nor can it be used for the purpose of contradicting the 
statements by other witnesses made at the trial. 11 

Though a Magistrate can administer oath to the deponent of a statement, 
a statement is not inadmissible in evidence merely because no oath or affirmation 
was administered. 1 - H(C S. 13 of the Oaths Act. 

Statements recorded under this section should, under S. 80 of the 
Evidence Act, be presumed to be genuine and need not be formally proved. 13 
They are public documents, being the acts oi a judicial officer done under the 
provisions of the Code and the public servant, in whose custody those documents 
are, is bound to issue copies thereof 14 and allow inspection of the same by the 


(8) (1916) 

(1905) 
(1905) 
(1930) 
(1909) 
(1929) 
(1867) 
(1881) 
11918) 
(1919) 
(1920) 
(1928) 
(1902) 
(1909) 

f 

(1910) 

(1925) 

(1925) 

(1931) 

(1910) 

(1911) 

(1925) 

(1929) 

(1930) 

(1929) 

(1915) 

(1925) 

(1929) 


17 Cri. L. Jour. 195 (196, 197): 

1917 Mad . 316: 39 Mad. 977, In 
re Maddela Ramaniyamma. 

2 Cri. L. Jour. 22 (23, 24) (All.), 
Bishan Datt v. Emperor. 

2 Cri. L. Jour. 59 (63) (All.), 

Sri Jtamond Choti v. Emperor. 

1930 All. 746 (747, 748), Abdul 

Jalil Khan v. Emperor. 

10 Cri. L. Jour. 369 (370, 371) 
(Bom.), Emperor v. Santya Band a. 
1929 Bom. 296 (301): 53 Bom. 

479, Emperor v. O. E. Ring. 

7 Suth. W. R. 8 (10), Queen v. 
Kisto M undid. . 

6 Cal. 279 (282), Noor Bux Kaz\ 

v . Em press . 

1918 Cal. 88 (90): 45 Cal. 557, 
Amiruddin v. Emperor. 

1919 Cal. 696 (699): 46 Cal. 411, 
Ah Foong Chinaman v. Emperor. 

1920 Cal. 78 (81), Emperor v. 
Pramathanath Bnghi. 

1928 Cal. 416 (417), Bhadrcswars 
Sardar v. Emperor. 

1902 Pun. Re. No. 6, p. 17 (18), 
Nazru v. Emperor. 

10 Cri. L. Jour. 584 (586) (Lab.), 
Bhag Singh v. Emperor. 

11 Cri. L. Jour. 604 (608, 609): 
1910 Pun. Re. No. 24, Gul Hus- 
sain v. Emperor. 

1925 Lnh. 334 (335), Batan Singh 
v. Emperor. 

1925 Lah. 532 (533), Maulu v. 
Emperor. 

1931 Lnh. 196 (199), ift. Atmna 
v. Emperor. 

11 Cri. L. Jour. 701 (702) (Mad.), 
Sivasami Pillai v. Emperor. 

12 Cri. L. Jour. 562 (562) (Mad.) t> 
M . Vcnlcata Reddy v. 7. Nagi 
Reddi. 

26 Cri. L. Jour. 1380 (1383) 
(Nap.), Raghunath v. Emperor. 

1929 Nag. 350 (353), Shamlal v. 
Emperor. 

1930 Oudh 502 (503), Emperor v. 
Chattarpal Singh. 

1929 Pat. 275 (279): 8 Pat. 289, 
Kumja Subudhi v. Emperor. 

16 Cri. L. Jour. 25 (26, 27 I : W15 
Low. Bur. 115, Nga Po Thein ▼. 

lMll^Sind 116 (119), Topandaf t. 

192 9^ Sind 250 (252), Wahid Bucc 


Bhutli v. Emperor. 

(1931) 1931 Sind 154 (155, 156), Dito v. 
Emperor . 

(1904) 1 Cri. L. Jour. 590 (590), Em- 
peror v. Jiwan Bhagwan (Kathia- 

war) . 

(9) (1925) 1925 Pat. 536 (539): 4 Pat. 327, 

Oolam Mohammad Khan v. Emperor. 

(10) (1914) 1914 Oudh 388 (389): 17 Oudh 

Cas. 363, Puttu v. Emperor. 

(1927) 1927 All. 705 (706, 707), Bishen 
Datt v. Emperor. 

(1930) 1930 Oudh 406 (407), Manni v. 
Emperor. 

(1930) 1930 Sind 308 (309), Mahomad 

Khan v. Emperor. 

(1927) 1927 Mad. 1112 (1112), Karuppana 
Pillai, In re. 

(1919) 1919 All. 13 (13), Noor v. Em • 
peror . ^ 

(1908) 5 All. L. Jour. N. 53 (53), Durga - 
nand Lai v. Emperor. , . 

(1905) 2 Cri. L. Jour. 59 (63) (All.), 
Sri Ram and Choti v. Emperor. 
(1935) 1935 Pat. 19 (20), Emperor v. 

Sanika Munda. n 

(1935) 1935 Bom. 26 (27): 59 Bom. 120, 
Harnam Kisha v. Emperor (State- 
ment made under this section is not 
substantive evidence). 

[See also (1934) 1934 Cal. 616 (617): 61 
Cal. 967, Keratali v. Emperor (Can 
not be used as substantive evidence, 
hut can be used for the Purpose of 
impeaching credit under S. 1 •» 
Evidence Act) . 

(1895) Rat. Un. Re. Cr. Cas. 762 (762), 
Empress v. Ramdin. 

(1897) Rat. 894 (894), Empress v. but) 

(11) (1926) 1926 ^Lah. 122. (124), Hari Ram 

v. Emperor. T „ 

(12) X1925, \L 

(13) (1909) fo^ Cri V L.^Jom^ r 24 (25), Emperor 

v. Nanji Jeth (Kathiawar). 

(1917) 1917 Pat. 247 (248), Guja Majhi 

v. Emperor (Confession). • . 

[See also (1931) 1931 Lah. 59 (60, 6 ), 

(14) (1932) 5 SfW 327.^T V^ n 

(1929) I 92 <f L^ r .° r 429. Nabi 

(1981) i^a.f f i^ or 5S» 61) * BaHcha1xd 

• r. Emperor. 
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accused person. 15 

j i t § > . ^ ^ * ■ j Before the amendment 

ot S. 357 ot the Code 111 1923 it was held that a pardon could be tendered to an 

approver-only during an inqmnj and that consequently no confession bv him 

could be recorded under the provisions of this section. 1 ' S. 337 as now amended 

enables the tender of pardon to be made at any stage of the investigation or 

inquii\ and theietorc where a pardon is tendered during investigation and the 

approver makes a statement there is no legal bar to its being recorded under this 

section.- But unless so recorded under this section, a statement of the approver 

on a tender of pardon under S. 337 is not governed by this section. 3 

record”.— The section is merely an enabling one and it is not 
obligatorTon the Magistrate to record a confession made to him. 1 In other 
words, the section permits Magistrates to record confessions without compelling 
them to do so. 2 An oral confession to a Magistrate is not in any way affected bv 
the provisions of this section and is admissible in evidence under S. 26 of the 
Evidence Act. 3 It can be proved by the oral evidence of the Magistrate to whom 
it is made. 1 The High Court of Calcutta has however held that such oral state- 
ment or confession is inadmissible and cannot be proved by the evidence of the 
Magistrate/’ It is submitted that the Calcutta view is not correct. As observed 
by Addison, J., in Abdulla v. Emperor “It would f)e anomalous ... to 
hold that a confession made to an ordinary individual could ho orally proved 
while a confession made either to a Magistrate not empowered to record confes- 
sions under S. 164 of the Criminal Procedure Code or to a Magistrate empowered 
to record confessions under S. 164 could not be so proved.” 

10. In the course of an investigation inquiry or trial* ’ 

Under the Code of 1872 it was held that a confession if recorded by a Magis- 
trate having jurisdiction in the case should be treated as an examination under 


[But see (1907) 30 Mad. 466 (467, 468). 

In re Muthia Swamiyar (A case of 
a copy application by an accused 
person under remand and as such 
distinguished in 1929 Lnh. 429) ] 
(15) (1932) 1932 All. 327 (829), Bashiruddin 

' v. Emperor. 

(1931) 1931 Lnh. 59 (60, 61), Harichand 
v. Emperor. 

Note 8. 

/i\ (1922) 1922 Bom. 138 (144): 46 Bom. 

' ' 61, Emperor v. Motilal Jliralal. 

(2) (1933) 1933 Lah. 868 (869), Emperor v. 

' ' Uussaina. 

(1933) 1933 Lah. 321 (323): 14 Lah. 507, 
Emperor v. Parma Nand. 

[But see (1925) 1925 Rang. 286 (286): 3 
Rang. 224, Emperor v. Nga Bo 
Oyi. ] 

(3) (1928) 1928 Lah. 320 (322): 9 Lah. 608, 

' Jlamnath ▼. Emperor. 


(1) (1930) 
(1933) 
(1034) 

(2) (1922) 

(8) (1938) 
(1985) 


Note 9. 

1930 Lah. 534 (536, 539), Jog Raj 
v. Emperor. 

1933 Lnh. 716 (717): 14 Lah. 290 
(F.B.), Abdulla v. Emperor. 

1934 All. 351 (353): 56 AH. 730, 
Sidhestvar Nath v. Emperor. 

1922 Mad. 40 (42): 45 Mad. 230, 
Tangedupallee Pedda Obigadu v. 
PuU as si pedda. 

1933 Oudh 432 (435, 436), llioari 

r. Emperor. 

16 Lah. 454 (457), Karam Singh 


(1918) 
(4) (1934) 

(1920) 

(1933) 

(1918) 

(1922) 

(1881) 

(1887) 

(5) (1922) 

(1898) 

(1*90) 

(6) (1933) 


v Emperor (But it will not have 
the weight which a confession re* 
corded under this section has — A re- 
tracted oral confession will have 
much less value). 

1918 Lah 92 (93): 1918 Pun. Re. 
Ao. ll f Feroz v. Emperor. 

J2 3 1A U - 351 (353, 354. 355, 356): 
•>6 All. 730, Sidheshwamath v. Em- 
peror. 

1920 Bom. 322 (329, 330), Em- 

Per <?S M aruti ( per Hayward. J. 

J * Contra at pp. 323 to 

1933 716 (717, 718): 14 

Lah. 290 (F.B.). Abdulla v. Em- 
per or ( Oral confession — Magistrate 
making memorandum) . 

1918 Lah 92 (93): 1918 Pun. Re. 
No. 11, Feroz v. Emperor. 

1922 Mad 40 (42): 45 Mad. 230. 
Tangedupallee Pedda Obigadu 
PuJla*$%pedda . 

1881 Pun. R*. 21, p. 

o h r re Singh v . E mprexs . 

J 33 * P, I n • R*. No. 52. p. 139 
Puta v * Empress. 

1922 Cal. 342 (345): 49 Cal. 167, 
Jyegal Reonembrancer v. Lalit Mohan 
Singh. 

2 Cal. W. N. 702 (708, 714), 
Empress v. Bhirab Chunder. 

37 Cal. 862 (867, 870). 

1933 ,£«£• v 716 ^713) : 14 Lah. 

290 (P.B.), Abdulla v. Emperor. 


V 


36 (39), 


S. 164, 
Notes 
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S. PJ3 of that rode (now S. 342) notwithstanding that police investigation had 
not concluded, and that in other cases it should be treated as a confession under 
ihis section. 1 The words “in the course of . . . enquiry or trial” were added 
in 1882 thus negativing the above view. 

A confession, in order to come within this section must be made either — 

(1) In the course of an investigation under Chap. XIV of the Code, 

or 

(2) al any time afterwards and before the commencement of the 

inquiry or trial .' 2 

V hero a statement is made at a time when there is no investigation under 
('Jhtp. XIV of the ('ode, it is not made under this section. 3 -* 1 Thus a state- 
ment made in the course of a departmental investigation held for the purpose 
of granting sanction under S. 107, is not one made in the course of an investi- 
gation under Chap. XIV of the Code and is therefore not one under this 
section. 3 An investigation held by the Police of a foreign state is not one under 
Chap. XIV of the Code and a statement taken by a Magistrate of a foreign state 
in the course of such investigation is not under this section. 4 Where an accused 
person was arrested at Calcutta and produced by the Calcutta Police before 
the Calcutta Magistrate in pursuance of a request made by the Police of 
Burdwan — who were holding an investigation under Chap. XIV of the Code, 
it was held that the arrest and production of the accused must be considered 
as something done in the course of the investigation in Burdwan and that there- 
fore S. 164 would apply. 4 *® 

A statement of confession recorded after the commencement of the 
inquiry or trial is not within this section. 5 But the condition requiring the con- 
fession to be prior to the commencement of the inquiry or trial is only imposed 
when the investigation has ceased and not when the confession is made in the 
course of the investigation. 0 Thus where a charge is laid against two persons 
one of whom is absconding and the inquiry or trial commences as regards the 
accused apprehended, while investigation continues against the absconding 
accused, and in the course of such investigation the absconding accused is appre- 
hended, and a confession, by him is recorded, such confession is properly one 
within this section. 7 

A statement made at an inquiry which is held before any investigation 
is held is not within this section. Thus a statement recorded in an inquiry under 


Note 10. 

(1) (1880) 5 Cal. 954 (957), 7 Impress v. 

Anvntram Singh. 

(1880) 5 Cal. L. R. 238 .240, 241), In 
re Jirhnri Hadji. 

(1875) 23 Ruth. W. R. 16 (16), Queen 
V. Jetton. 

(1880) 6 Cal . I*. R- 289 (293), Krishna 
Moure v. Empress. 

<2) (1910) 11 Cvi. L. .Tour. 453 (462. 4G3, 

470): 37 Cal. 467. Birandji v. 
Emperor (5 Cal. 954, 5 Cal. L. 
Jour. 238 distinguished) . 

(2-a) (1935) 1935 Oudh 416 (419), Sheo Per- 

sad v. Emperor. 

(1935) 36 Cri. I,. Jour. 1007 (1011) 

(Oudh), Hart Krishna v. Emperor. 

(3) (1927) 1927 Bom. 501 (504), Emperor v. 

Jehangir Ardeshir Gama. 

(4) (1925) 1925 Bom. 529 (530): 49 Bom. 


642, Emperor v. Anand Rao. 

(4-a) (1926) 1926 Cal. 742 (743), Emperor 

v. Garib Hart. 

(5) (1922) 1922 Lah. 189 (191), Bhai Khan 

v. Emperor. 

(1930) 1930 Lah. 454 (456), PahUcan v. 
Emperor. 

[See also (1928) 1928 Lah. 724 (725, 726), 
SuUah v. Emperor. 

(1883) 1883 All. W. N. 238 (238), Em- 
press v. Baljit.) 

(6) (1910) 11 Cri. L. Jour. 453 (462) : 37 

Cal. 467, Barindra Kumar Ghose 
v. Emperor. 

(1932) 1932 Lah. 103 (108), Mohinder 

Singh v. Emperor. „ . 

(7) (1932) 1932 Lah. 103 (108), Mohxnder 

Singh v. Emperor. 

[See also (1928) 1928 Cal. 500 (501, 502), 
Sami Vddin v. Emperor 



Po\\ KR TO RECORD STATEMENTS AND CONFESSIONS 


837 


S. 202 of the Code is not within this section. 8 

This section has no application where there is no record of am- statement 

at all . M here the accused points out certain places to a Magistrate who makes 

notes m respect thereof, the accused cannot be said to have made any statement 
to the Magistrate under this section. 9 

yll. Mode of recording' and procedure.— Sub-S. (2) provides that 
statements should he recorded in the manner prescribed for recording evidence, 

iriz., under Ss. 353 to 363 and confessions, as prescribed under S. 364, infra 
The provision should be strictly followed. 1 

The word record means “write down” and not merely “file”. Con- 
sequently the mere ‘filing’ of a confession already written and signed and handed 
over to the Magistrate does not amount to ‘recording’ a confession. 2 Even the 
writing out of the confession is not sufficient to make it a “record”. The writ- 
ing must be made a part of the judicial record . 3 Therefore, where a Magistrate 
writes out a confession, but refuses to make the memorandum under sub-S. (3) 
on the ground that the confession in his opinion has not been voluntarily made,' 
such confession cannot form part of the judicial record and is therefore in- 
admissible in evidence. 4 

A confession not recorded in accordance with the provisions of this 
section is not admissible in evidence except where the defect is one which has 
not injured the accused as to his defence on the merits and is cured by taking 
evidence that the statement was duly made. 6 ( Sec S. 533, infra) . Thus where 

(8) (1906) 3 Cri. L. Jour. 138 (140): 32 

Cal. 1085, Sat No rain T atari v. 

Emperor. 

(9) (1929) 1929 Lnh . 791 (796), Baghet Singh 

v. Emperor. 

Note 11. 

(1) (1934) 1934 All . 81 (83) : 56 All. 302 

' ’ (S.B.), Mohammad Ali v. Emperor. 

(1933) 1933 All. 356 (358): 55 All. 426, 

Ram Baran Shukla v. Emperor . 

(1934) 1934 Lah. 315 (317), Bhartu v. 

77dm*. 

(1934) 1934 Oudh 151 (153), Bhagwan 

Bin v. Emperor (Questions and ex- 
planations must be rcrorded word 
for word — Mere memoranda is not 
sufficient) . 

(2) (1933) 1933 All. 356 (357) : 55 All. 42G, 

' ' Ram Baran Shukla v. Emperor. 

(3) (1907) * r > Cri. L. Jour. 4 (5) (Bom.), 

' ’ Emveror v. Kadar Ohulam Malta* 

mad. _ 

(A) (1918) 1918 Oudh 295 (296), Ram Stulh 
' ’ v. Emperor. 

(5) (1934) 1934 All. 81 (83 to 85): 56 All. 

' ' 302, Mohammad Ali v. Emperor. 

(1934) 1934 I>ah. 18 (19), Balaudmi v. Em- 
peror. 

(1932) 1932 Notes 7 (d) (7), Allah Dad v. 

Emperor. 

(1902) 2 L. B. R. 19 (23), Nga Ta Pev v. 

Emperor. 

(1887) 1887 Pun. Re. No. 52, p. 139 (141), 

Buta ▼. Empress . 

(1892-1896) Upp. Bur. R. Vol. T, 205 
(205, 206), Nga Nyi v. Queen-Em- 
press. 

(1910) 11 Cri. L. Jour. 41 (44) (Ran*.), 

Nga Sanya v. Emperor. 

(1932) 1932 Mad. 748 (752): 56 Mad. 63, 

Public Prosecutor v. Mitta Venkat- 
amma (In the case of confessions, 
tV* section deals with persons who 


an- accused at the time of making 
the statements and not with persons 

n(n ,, re ^ ar<,ed HS Witnesses). 

(1J34) 1934 Pat. 651 (652), Ml. Ram Sa- 
>-' ta v. Emperor. 

(See also (1935) :I6 Cri. L. Jour. 287 
( -*9) (Lali.)i Mongol Singh v. Em- 
per »r (Officer recording confession 
Having no authority to do so — Con- 
fession is not admissible in evidence— 
But such officer can give oral evidence 
, ,, - the confession).] 

The following decisions decided before the 

IS 0f S * 533 in the Code 
2 “u no ^' no ,on ^ er *aw. 

( ) )L U Z i„„ H - c - 166 <178 >’ - 

(18, ,) “ 4 £. u | lh \ W * R ; 4 2 (43). Empress 

tiamw V Chundcr Hhuttacharjcc . 

(1879) 4 Cal. 696 (696, 698), Empress v. 
Manoo Tamoolee. 

(1873) 10 Bom. H. C. 497 (498), Reg v 
Amrita Oovinda. V- 

<1874) ha V a7nanl- ° 44 <45 >’ - 

<1875) ? 4 SiV (29 >- 
*J2L.? U (959) ’ AW ‘“ v - 

v 7 X pr ?,l (870 >' " *-* 

B 2 2lat 210h 

( 18861 l 5J a S’ oo Emprraa v - Eamanjiyya. 
(1886) 9 Mad. 224 (227). Empress v . Vi- 

Ton. 

(1881) 1881 Pun Re. No. 20 Cri. p. 33 

(lfifil* Jut’, A/ g«cd Din v. Empress. 
<1881) } 881 . P,,n * Re * No - 21 Cri. p. 36 

t0 4 VlJ >here Sinph v. Empress. 
JJSIS} 1 Rom - 2 19 (221), Reg. v. Shivua. 

(1882) Nam ' 288 (291) ' Em P reea v. Dafi 


(1880) 

(1890) 

(1880) 


S. 164, 
Notes 
10 — 11 . 
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the Magistrate does not get the confession signed by the accused 6 or where he does 
not himself sign the record or memorandum at the foot of it 7 or where he records 
the confession not in the form of questions and answers but in a narrative form 8 
or where lie docs not certify the voluntariness of the confession 9 or where he 
does not record the confession in the language in which it was made but in 
English 10 or where he does not himself take down the confession 11 the record 


(1903) 

(1871) 


7 Cal. W. N. 220 (221), Emperor 
v. Radhe. ITalwai. 

l.-> Kuth. W. R. 63 (63), Queen v. 
Iih.ikarce. 


(6) (1883) 
(1934) 
(1899) 
(1899) 
(1900) 
(1932) 
(1894) 
(1930) 
(1901) 


1883 All. W. X. 243 (243). Em- 
press v. Gajadhar. 

1934 All. 81 (86): 5 G All. 302, 

Mohammad Ali v. Emperor. 

23 Horn. 221 (225), Empress v. 
Rayh u. 

3 Cal. W. N. 387 (390), Empress 
v. Lai Sheikh. 

10 Cri. L. .lour. 325 (337) (Cal.), 
Khu (lira m 11 use v. Emperor. 

1932 Lah . 73 (77), Xanakehand v. 
E m peror. 

8 C. P. L. R. 21 (21, 22), Em- 
press v. Tula ram Chamar. 

1930 Rails • 53 (55): 7 Rang. 759, 
/ 1 ait in v. Emperor. 

2 L. B. R. 317 (318), Non We v. 
Em pc ror. 


f But see (1866) 10 Rom. H. C. 166 (178), 
Hep. v. Iiai Tinian.] 

(7) (1899) 3 Cal. W. N. 387 (391), Empress 

y. La!l Sheikh (Magistrate not sign- 
ing the record or memorandum) . 
(1934) 1934 All. 81 (86): 56 All. 302, 

Mohammad Ali v. Emperor. 

[See also ( 1899) 3 Cal. W. N. ciii (ciii). 
Empress v. lie pin Manjhi. 1 

(8) (1892) 1892 All. W. N. 60 (61). Empress 

v. Aula (Confession made by questions 
and answers but recorded in a narra- 
tive form). 


(1934) 1934 All. 81 (85): 56 All. 302, 

Mohammad Ali v. Emperor. 

(1902) 4 Bom. L. R. 785 (786. 787), Em- 
peror v. Fernand. 

(1929) 1929 Bom. 327 (328, 329). Rama 
Kriyappa Piehi v. Emperor. 

(1909) 10 Cri. I,. .Jour. 325 (335, 336) 
(CaC). J\h ad tram Rose v. Emperor. 

(1915) 1 6 Cri. L. .Tour. 354 (385, 386)' 
1915 Lah. 16: 1915 Pun. Re. No. 
17. Raliiokand v. Emperor. 

(1931) 1931 Lah . <63 (766), Abdul Ghani 
v. Emperor. 

(1932) 1932 Lah. 204 (209), Rambir Singh 
v. Emperor. 

(1894) 8 C. P. L. R. 21 (21, 22). Empress 
v. T alarum Chamar. 

S. C. Oudh 102. Empress v. Karim. 

(1933) 1933 Oudh 313 (314, 315), Sahaj 
R a m v . E m pe ro r. 

(1918) 1918 pat. 179 (183), Ghinua Oman 
v. Emperor. 

(1897-1901) Upp. Bur. R. Vol. I, 47 (50), 
Nga Po Sin v. Empress. 

(1935) 19.35 All. 653 (654). X nub at Singh 
v. Emperor (Magistrate recording 
confession gave evidence that he put 
all the questions and was satisfied that 
confession was voluntary — Defect held 
cured ) . 

[See ( 1932) 1932 Lah. 180 (182), Gehnav. 

Emperor (It is not necessary to put 
series of questions to person making 
confession — He should be allowed to 
narrate his story without any unneces- 
sary interference) . ] 

[See also (1864) 2 Bom. H. C. R. 398 
(398), Reg. v. Yilhoji Yalad Abba. 


(1885) 2 Weir 437 (438), In re Majfi Chen- 
dramma (Nonrecording the whole of 
the questions put to the accused — Omis- 
sion not prejudicing him — Error will 
not vitiate the record).] 

<9) (1911) 12 Cri. L. Jour. 15 (17) (All.), 

Ramsanehi v. Emperor (Omission to 
certify voluntariness of the confes- 
sion ) . 

(1921) 1921 Lah. 32 (33): 2 Lah. 129, 
Umar Din v. Emperor. 

(1923) 1923 Lah. 345 (346), Jehana v. Em- 
pe ro r. 

(1925) 1925 Lah. 605 (611): 6 Lah. 415, 
Parlap Singh v. Emperor. 

(1930) 1930 Lah. 534 (538), Jog Rax v. 
Emperor. 

(1931) 1931 Lah. 196 (198), Ml. Aimna v. 
Emperor. 

(1900) 22 Mad. 15 (19), Empress v. Anga 
Y ala i/nn. 

(1932) 1932 M. W. N.. 714 (716, 717), 
Annamalai Pillai v. Emperor. 

(1905) 2 Cri. L. Jour. 811 (817, 820): 6 
Oudli Cns. 395, Jlarbans v. Emperor. 

(1904) 2 L. B. R. 317 (318), Nga We v. 
Emperor. 

(1921) 1921 Sind 145 (146): 16 S. L. R. 
143, Emperor v. Mahomed Bux. 

(1929) 1929 Notes 18 (a) (18), Rahmati ▼. 
Emperor. 

(10) (1892) 1892 AIL W. N. 60 (61), Empress 

v. Anta (Record not made in the lan- 
guage in which confession was made 
hut in English). 

(1923) 1923 All. 90 (91): 45 All. 166, Deo 
Daft v. Emperor. 

(1902) 4 Bom. L. R. 785 (786, 787), Em- 
peror v. Fernand. 

(1891) 18 Cal. 549 (555), Lnlehand v. Em- 
press. 

(1895) 22 Cal. 817 (819), Empress v. Razai 
Mia. 

(1909) 10 Cri. L. Jour. 325 (336, 337) 
(Cal.), Kudi Ram Bose v. Emperor. 

(1899) 1899 Pun. Re. No. 7 Cri. p. 19 
(20. 21. 22). Ratti Ram v. Empress. 

(1927) 1927 Lah. 285 (286), Nauab ▼. 
Emperor. 

(1931) 1931 Lah. 763 (766), Abdul Ghani 
v. Emperor. 

(1932) 1932 Lah. 73 (77), Xanakehand v. 
Emperor. 

(1894) 8 C. P. L. R. 21 (21, 22), Em- 
press v. Tula ram Chamar. 

(1903) 16 C. P. L. R. 122 (127), Emperor 
v. Chaitu Gahcra. 

S. C. Oudh 277, Binda v. Empress. 

(1926) 1926 Pat. 279 (283): 5 Pat. 171, 
XU Madhab v. Emperor. 

(1893-1900) 1893-1900 Low. Bur. Rul. 70 
(71), Queen v. Ramzan Ali. 

[See also (1900) 5 Cal. W. N. xlvii (xlvui). 
Empress v. Mungroo Bhoojah.] 

(1907) 6 Cri. L. Jour. 94 (96): 10 Oudh 
Cas. 112, Bauar v. Emperor. 

(1887) 14 Cal. 539 (542). Fakoo Mnhloo y. 

Empress (Where it was held that the 
absence of an English^ record was 
not a non-compliance with the provi- 
sions of S. 364 and no evidence even 
under S. 533 was required).] 

(11) (1909) 9 Cri. L. Jour. 297 (3°°. 301 > • 
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is inadmissible in evidence unless cured under S. 533, infra. Where no record 
at all is made of a confession, S. 533 will not cure the defect. 12 Where an accused 
person is able to write his name his thumb impression is not a signature within 
the meaning of this section. 13 


It is of the essence of a confession made by the accused that it should 
be voluntarily made. It cannot be considered to be complete until signed by the 
accused person and this is inconsistent with the use of any compulsion or sanction 
for the purpose of obtaining such signature. An accused person therefore who 
refuses to sign a statement or a confession is not liable for punishment under 
S. 180, Penal Code. 14 

The record of a confession should be in plain and legible writing. 16 

Though there is no provision of law which forbids a Magistrate from 
recording a confession on a Sunday or any other holiday and at a place other 
than the open Court-house 10 it is not ordinarily proper to record a confession 
at irghl in a Police-station 17 or in the Magistrate’s house. 18 If the matter is 
urgent and the surroundings have to be accepted as unavoidable, exceptional care 
should be taken to observe very strictly the directions prescribed by the rules 
for recording confessions. 19 But the mere fact that a confession was not record- 
ed at the Court-house or in day time is not sufficient to show that it was not 
made voluntarily. 20 

Where the accused person is making a confession a third party should not 
be allowed to put or suggest questions to be put to the accused person. 21 


12. “Shall then be forwarded”.— Under sub-S. (2) all statements 
and confessions recorded by a Magistrate shall, if he himself does not inquire 
into or try the case, be forwarded to the Magistrate by whom the case is to be 
inquired into or tried. This provision is imperative 1 and where a Magistrate, 
after recording a confession, made it over to the Police-officers it was held that 
the procedure adopted was objectionable. 2 

13. Warning to accused . —Before the amendment of 1923, it was held 
that it was illegal for a Magistrate recording a confession to warn the accused 


i 



( 12 ) 


(13) 

(14) 

(15) 

(16) 


1909 Pun. Re. No. 2, Badan Singh 
v. Emperor (Magistrate not himself 
taking down the confession). 

(1929) 1929 All. 855 (857), Nathu v. Em- 
peror. 

(1897-1901) 1 Upp. Bur. R. 41 (44), Nga 
Mj/at Kuan v. Empress. 

(1913) 14 Cri. L. Jour. 211 (211): 35 
All. 260. Emperor v. Gulabu. 

(1920) 1020 Bom. 322 (325), Emperor v. 
Maruti Santu More. 

(1922) 1922 Cal. 342 (345): 49 Cal. 167, 
Legal Remembrancer, Bengal v. Lalit 
Mohan. 

(1887) 1887 Pun. Re. No. 36, p. 79 (81, 
82) (F. B.), Nadir v. Empress. 

(1904) 2 L. B. R. 317 (318), Nga We 
v. Emperor. 

(1905) 2 Cri. L. J. 405 (405, 406): 32 
Cal. 550, Sadanandapal v. Emperor. 

(1877JL 4 Bom. 15 (18, 19), Imperatrix v. 
Sirsape. 

(1896) Rat. Un. Ro.. Cr. C. 837 (838), 

Empress v. Raghappa. 

(1930) 1930 Lah. 171 (172), EAaiium r. 
Emperor. 

(1926) 1926 Pat. 279 (283): 5 Pat. 171, 

' Nilmadhab Chnudhnry Emperor. 

(1981) 1931 Lah. 783 (766), Abdul Qani 
v . Emperor. 


(17) (1932) 1932 Lah. 204 (208), Ramblr Singh 

v. Emporor. 

(18) (1920) 1920 Cal. 78 (80), Emperor v. Pra- 

matha Nath Bughi. 

(1934) 1934 Lah. 675 (676), Ghulam Maho- 
med v. Emperor (But this fact can- 
not vitiate the confession which is 
otherwise valid). 

(19) (1932) 1932 Lah. 204 (208), Rambir Singh 

v. Emperor. 

(20) (1927) 1927 Cal. 398 (400, 401), Azimuddy 

v. Emperor. 

(1925) 1925 Cal. 587 (594, 595): 52 Cal. 

67, Emperor v. PanchJcari. 

(1922) 1922 Cal. 107 (113): 49 Cal. 573, 
Abdul Salim v. Emperor. 

(21) (1909) 10 Cri. L. Jour. 125 (133) (Cal.), 

Jogfiban Ghose v. Emperor. 

[See also (1934) 1934 All. 908 (913), Nem 
Singh v. Emperor (Dying declara- 
tion — Unauthorised persons should not 
be allowed to crowd when it is made 
— No influence should be brought 
to bear on declarant) . ] 


. , Note 12. 

(1) (1981) 1931 Lah. 59 (60), Jlarichand v. 

Emperor. 

(2) (1981) 1931 Lah. 408 (414), Indar Dolt v. 

Emperor. 
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nol to expect any advantage or disadvantage therefrom”* or to say to the 
accused that everything lie may say will go as evidence against him.*' Under 

to e exni-,h! 1 / ,S i| m< ‘ l d ’ 1 a J . Iag f rate is miuired ' before recording a confession, 
o explain to llie accused, that he is not bound to make a confession and that if 

he does so. it may be used as evidence against him* He is also bound to apnend 
.i memorandum to the confession containing a clause to the effect that he has so 
explained the matter to the accused . Such a record is conclusive, in the absence 
of anything to the contrary, as to the fact that such a warning was given before 
he confession was recorded d Where the accused is not told that he need not 
< « a concession, his confession is inadmissible in evidence and S. 533 will not 
cure the detect. ■ 3 nougli where a warning is actually given but the record does 
not show it, the defect can be cured under S. 533 by the evidence of the Magis- 
trate that he did give the warning.® The exact words of the warning are not 
material provided the Magistrate, recording the confession, explains and the 
person making it clearly understands that he need not make a confession. 1 It 
is not necessary that there should be any note of the warning at the beginning 

of the confession. Tt is sufficient if that is recorded in the memorandum which is 
required to be made at the foot. 8 

,, • A Magistrate recording a confession should warn the accused that he is a 

agist rate- ; but there is no illegality in an omission to do so, when the accused 
is aware of that fact. 10 

anv co,dessio°n mhe Si0I l T* b ® Voluntar y— * Magistrate should not record 

e sl o l l? ,. * reaS ° n t0 bdieve that i( ^ made voluntarily and 

he should therefore begin inquiry into that point before recording it. 1 


(1935) 16 Lah . 345 (351), Hans Raj v 
Emperor (But where the record is not 
tampered with in transit and accused 
is not prejudiced, there will be deem- 
ed to be substantial compliance with 
law) . 

Note 13. 

(1) (1906) 3 Cri. L. .Tour. 321 (325, 326) 

(All.), Emjteror v. Basora 

Ion 10CaK 775 (777 >- Empress v. Vzeer 

(3) (1925) 1925 Lah. 367 (367. 368), Mussam- 

mat Ik no v. Kin per or. 

( 1) (1933) 1933 Bom. 145 (146): 57 Born. 

fF * B >- Tula ram Khandu 

i\ol\ v . L m pc ro r. 

(1871) 8 Bom. H. C. 126 (137) Rea v 
Kashi noth Dinkar. ' 

(5) (1921) 1921 Pat. 306 (306), Madhu Majhi 

v. Emperor . 

(1925) 1925 Lah. 432 (433): 6 Lah. 183, 

hah mm l a v . Crown. 

(1932) 1932 Bom 553 (556): 56 Bom. 

.'42, Ilansabai Bala Shinde v. Em- 
peror ( Overruled by 1933 Bom. 145 
on other points). 

[But see (1932) 1932 Mnd. W. N 449 (450) 

!o , Gf>un ‘l™ v. Emperor 

<r>. 29 of the Evidence Act is not 
overridden by this section).] 

(192o) 1925 Lah. 367 (367, 368), Mas am- 
mat Kao v. Groton. 

[But see (1932) 1932 Mad. 431 (432) 

Mad. 711, Vellamoonji Goundan v 
Emperor (Which holds that on a ques- 
tion of admissibility of evidence it 
is the Evidence Act that has to bo 
looked to and that this section can- 
not override S. 29, Evidence Act 
under which it is admissible 


(6) 


55 


notwithstanding n failure to warn the 

accused ) . ] 

(1933) 1933 Oudh 404 (406, 407), Khitali 
v. Emperor. 

(1921) 1921 Pat. 327 (339), Maksud Ali 

v. Emperor. 

(1933) 1933 Bom. 145 (146): 57 Bom. 

336 (F. B.), Tukoram Khandu Koli 
v. Emperor. 

( 1925) 1925 Lah. 448 (449), Bawa Singh 
v. Emperor. 

(1933) 1933 Lah. 311 (312), William Mi- 
chael Drummond v. Emperor. 

(1925) 1925 Pat. 191 (192): 3 Pat. 872, 
Ramai Ho v. Emperor. 

(7) (1925) 1925 Lah. 448 (449), Bawasingh 

v. Emperor . 

(8) (1933) 1933 Bom. 145 (145, 147): 57 Bom. 

336 (F. B.), Tukaram Khandu Koli 
v. Emperor (Overruling 1932 Bom. 
553). 

(9) (1930) 1930 Oudh 449 (451), Prag v. Em- 

peror. 

(10) (1932) 1932 Lah. 103 (109), Mohindcr 

Singh v. Emperor. 

(1909) 10 Cri. L. Jour. 325 (33S) (Cal.), 
Khudiram Bose v. Emperor. 

[But se<* (1932) 1932 Notes 20 (6), Ghu- 
lam Ilusain v. Emperor (Obiter — The 
evidence is inadmissible) . ] 

Note 14. 

(1) (1918) 1918 Pat. 179 (183), Ghinna TJ raon 

v. Emperor. 

(19171 18 Cri. L. Jour. 721 (724): 1917 
Pat. 322, Ragho Laya v. Emperor. 
(1898) 2 Cal. W. N. 702 (707), Empress 
v. Bhairab Ohunder. 

(1903) 7 Cal. W. N. 345 (349), Emperor 
v. Bhutnath Ghose. 
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A confession which is recorded without asking questions as to its volun- 
tariness is inadmissible in evidence and cannot be acted upon. 2 As to whether 
the defect is one that can be cured under S. 533, see Note 15. The Magis- 
trate should record the circumstances under which confessions are made, show- 
ing in whose custody the prisoners were and how far they were free agents. 3 


If the Magistrate, after questioning the accused is not satisfied that a 
confession is voluntary and made without any pressure it is not admissible in 
evidence. 4 


If the Court sees any ground of exclusion mentioned in S. 24 of the 
Evidence Act such as inducement, threat or promise, it may reject the con- 
fession as not voluntary/’ But a Magistrate is not justified in refusing to record 



(1909) 
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(1885) 

(1886) 
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1 Bom. L. It- 357 (358). Empress 
v . A ppn . 

1925 Ball. 605 (611): 6 Lah . 41o, 
Portnp Sir) fih v. Emperor. 

2 Weir 136 (136). Royappan. In 

2 Woir 110 (141). In ro Kuttubadi 

Narasinga . 

1914 Oudh 194 (198), Kanda i v. 

Emperor. 

1930 Oudh 449 (451), Frag v. 

Emperor. 

1917 Pat. 322 (325), Ragho Lmja 
v. Emperor. 

4 Cri. L. Jour. 385 (387): 3 
B. B. R. 213, Shv'fi Sin v. Em- 


(1904) 2 L. B. It . 317 (318). Nga We 
v. Emperor. 

(1921) 1921 Born. 70 (71): 45 Bom. 1086, 
Dinanath Sundaraji Rnvti v. Em- 
peror (Where eon lessor tells Ihe 
Magistrate at the time of confessing 
that he has been induced to confess, 
the Magistrate should not record the 
confession ) . 

(1935) 1935 Lah. 230 (244). Jahangiri 

Lai v. Emperor (The method of 
finding out whether the confession is 
voluntary is to see that he is left 
alone for some time to collect his 
mind before taking his statement). 

(1920) 1920 All. 108 (109, 110), Emperor 
v. Azimuddin. 

(1898) 2 Cal. W. N. 702 (709. 717), 

Empress v. Tlhairab Ohander Ghw- 
kcrbulty . 

(1898) 25 Cal. 711 (714), Taju Pramanik 
v. Empress. 

(1925) 1925 Cal. 587 (592): 52 Cal. 67, 
Emperor v. Panchkari Dult. 

( 1926 ) 1926 Cal. 742 (743), Emperor v. 
Garib Hari. 

(1922) 1922 Lnh. 237 (239): 2 Lah. 325, 
Farul v. Emperor. 

(1923) 1923 Lah. 330 (331), Lachi Ram 
v. Grown. 

(1923) 1923 Lah. 345 (346), Jehana v. 
Emperor. 

(1924) 1924 Lah. 481 (482), Khushi 

Muhammad v. Grown. 

(1924) 1924 Lah. 624 (625), Neki v. 
Emperor. 

(1932) 1932 Lah. 204 (208, 209), Ranbir 
Singh v. Emperor. 

(1932) 1932 Mad. W. N. 714 (717), Anna- 
malai PUlai v. Emperor. 

(1933) 1933 Oudh 315 (319): 8 Luck. 518, 
Daulat Ram v. Emperor. 
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(1917) 1917 Pat. 475 ( 177), Jinhndham 
Tihuin v . Em pe ro r . 

(1926) 1926 Pat. 279 (283): 5 Pat. 171, 
Nilmadhah Chmidnry v. Emperor. 
(1902 03) 1 Upp. Bur. R. Cr. P Code 
13 (15), Mo Oi> Nyu m v. Emperor. 
(1906) 4 Cri. L. .Tour. 198 (199, 200): 

3 L. B. R. 173. Thriii Mnung v. 
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(1906) 4 Cri. L. Jour. 385 (387) (Ran".), 
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(1932) 1932 Notes 11 (a) (11), Ginnehnnd 
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(1932) 1932 Notes 18 (b) (18), Ram Sarup 

v . E m pe rn r . 

(3) (1866) 5 Suth. W. R. (Cr.) 6 (6), Queen 

v. Ko/Jni Kahar. 

(1888) 1 C. P. L. R. 115 (Cr.) (116), 
Empress v. Jijobn . 

(4) (1913) 14 Cri. I,. Jour. 211 (212): 35 

All. 260, Emperor v. Gulabu. 
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w. 
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Cal. 735, Emperor v. To ro^nlh 
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(1920) 1920 Cal. 663 (665. 666), Emperor 
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(1921) 1921 Cal. 458 (459), Asutosh. Putt 
v. Emperor. 

(1923) 1923 Cal. 458 (459, 460): 50 Cal. 
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the confession of an accused person on a mere suspicion of insanity. Such a 
statement may be useful to the accused a.s evidence that he was not in his right 
mind. 0 


In the case of a confession duly certified by the Magistrate, it may fairly 
be assumed that lie did his best to assure himself that the statements were 
voluntary and that if he had any suspicion he would not have placed them on the 
record 7 though it is no conclusive proof. 8 

Where the certificate of the Magistrate states that the confession Is not 
voluntary, it cannot be acted upon and is not curable under S. 533 of the Code. 9 

Pules issued by the Government under this section, for the recording of 
confessions, are intended for the guidance of Magistrates and have not the effect 
of law, and the mere omission to comply with them is not sufficient to rule out 
the confession if tnere had been no breach of the provisions of this section and 


127. Emperor v. Ganesh Chandra 
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Emperor. 
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ground is alleged Court must enquire 
into it) . 
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(1864) 1 Suth. W. R. 24 (24), Queen v. 
Kanteram . 
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Bhugabati Charan Patra v. Em- 
peror. 1 
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(6, 7), Sohan v. Empress. 

[See also (1932) 1932 Mad. W. N. 714 
(717), Annamalai Pillai v. Empe- 
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Nagaraju. 

(1932) 1932 Sind 201 (203, 204): 26 S. 

L. R. 302, Pharho v. Emperor. 
(1922) 1922 Oudh 302 (303): 25 Oudh 

Cas. 229, Nar Singh v. Emperor. 
(1925) 1925 Lah. 605 (611): 6 Lah. 415, 
Pratap Singh v. Emperor. 

(1923) 73 Ind. Cas. 152 (154) (Pesh.), 
Moti Ram v. Emperor (A presump- 
tion arises under S. 80, Evidence 
Act) . 

(1934) 1934 Oudh 418 (423), Sheoratan v. 
Emperor (Even then the Court 
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if otherwise, there 
made. 10 


are grounds for believing that the confession 


was voluntarily 


15. “Upon questioning the person”.— Where a Magistrate is asked 
to record a confession under this section, he should, before doing so, question the 
person making it with a view to find out whether it is made voluntarily. 1 

One of* the important methods of finding this out is to question the 
accused as to his motive in making the confession and as to the circumstances 
under which the question of confession and the willingness of the accused to 
confess first arose.- The rule as to the necessity of questioning as to the motive, 
is, however, a rule of prudence and not of law. 2 *® No express form is prescribed 
for such questions and the extent to which a Magistrate should question the 
person making the confession inust largely depend on the particular facts of 
each case. The Court must in each case satisfy itself that the Magistrate 
honestly believed and took steps to ascertain that the confession was a voluntary 
one. 3 It is desirable for this purpose that the Magistrate should put various 
questions to see if the confession is voluntary, but there is nothing in law which 
lays down that a Magistrate cannot satisfy himself by putting a single question 
to* the accused. 4 The question put must be in pursuance of a real endeavour 
to find out the object of the confession and must be directed to eliciting facts 
which will enable the Magistrate to judge of the character of the confession that 
the accused is about to make. This cannot be done by merely a direction to 
make the statement voluntarily or by merely repeating some set formulae or 
asking him whether his confession is voluntary. 5 The Magistrate would be 
justified in. and ought to, in the ordinary performance of his duties, clear up 
anv matter which is ambiguous on the face of the statement; but his position 
is merely that of a recording Magistrate; he is in no sense enquiring into the 
case and therefore lie will be wholly unjustified in extracting by means of 
questions by way of cross-examination facts which the deponent has not spoken 
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(1921) 1921 Xaj;. 39 (40): 17 N. L. R. 
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(1917) 1917 Pat. 322 (325), Ragho Laya 
v. Emperor. 
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to before him-- or which tend to incriminate himself. 6 Whether the questions 
put arc such as may properly be put to the accused depends on the nature of the 

a uuestion To f and the mere that an answer was elicited bv 

q on does not make the proceedings improper or the confession inadmissible.' 7 

a fnnf The failUr ! f th * M f gisll ' ate t0 question the accused before recording 
a confession is a defect of substance and cannot be cured by S. 533 of the Code 

where it prejudicially affects the accused as to his defence' on the merits. 8 

w , • , Tt ->I S al ' vaj ' s ad y i «>Me to record the questions and answers by means of 
which a Magistrate satisfies himself that a confession is voluntary so that it may 

( Z7L " “'° C T Scssi ” """ Court®; an o.Li.n 

?es k n t OT TYT/ 1 the end instaad of at the beginning of the con- 
Code * a fata dofect but onl - v an irregularity cured by S. 533 of the 

., , Sl ™ llar, y, where the accused is questioned after the confession is recorded, 

the defect is one of mere form and does not alter the character of the confession. 12 

Where an accused refuses to make a statement, the Magistrate should 
recon] that also. 13 

16. Memorandum at the foot of the confession.— When a Magistrate 
recoics am confession, he is required under the sub-section to make a memo- 
randum, at the loot oi such record, as prescribed therein. Such a memorandum 

need not be appended in the ease of a record of a statement of a witness under 
this section. 1 

. . A con less ion without the memorandum or with a defective memorandum 
ls inadmissible in evidence 2 unless the defects can be cured under S. 533 of the 
Code by the examination of the Magistrate who recorded it. 3 
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. ^. le sect \ on does not require that the memorandum should be written by 
tlm Magistrate himself in his own hand. It is enough if it is signed by him. 4 

1 IV ie ,® lstlate s,10lll d n,se his own handwriting for his signature and not. a 
lethographed stamp thereof. 5 

•p + +l ° nCe * mcm °randum is made in accordance with this sub-section, the 

act that it is attached to the English translation of the confession and not 

o the original vernacular confession itself, does not make the' confession 
inadmissible. 0 

17. Confession immediately after Police custody.— Under S. 26 of the 
£ violence Act a confession made to a Magistrate even while the accused is in 
ic evs o \f o the 1 ol ice-officer, is not inadmissible in evidence 1 '' 1 much less can 
a con ession made b\ an accused person, after lie has been in police custody for 
some time be rejected on that sole ground. 1 It must, however be always viewed 
with great suspicion. 2 The Magistrate must be careful to ascertain how long 
sue a a pei son has been under influence of the police. 3 In recording a confes- 
sion of a prisoner iiesh irom the hands of the police, the Magistrate would 
exercise a sound discretion, if before recording it, he gives the accused a short 
time to enable him to think over the question independent of the influence of 
the police and to decide whether he would make a confession or not. 4 As to the 
question of the amount of weight to be attached to a confession where the 
accused had never been out of police custody, would depend on the circumstances 
of each case. Where there is reason to apprehend that the influence of the 
police is still continuing on the mind of the accused the confession would have 
little weight, where on the other hand there is no such apprehension it may have 
greater weight. 5 Thus in a case where the accused was in the custody of the 
police for nearly three days without the order of the Magistrate and after he 
made the confession he was again remanded to police custody and the Magis- 
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trate did not remove the tear of the police from the prisoner’s mind, before he 
recorded the confession, it was held that the confession, where it was retracted, 
should be rejected. 0 The same principle applies to statements written and 
signed by the accused while in the control of the police. 7 But the failure of the 
Magistrate to question a prisoner as to how long he was in custody 5 or the 
omission to record the fact that he was not in police custody at the time of 
making the confession 9 will not invalidate the confession otherwise duly made. 


A confession recorded, 


(1) in the presence of the Police-officer having the custody of the 

prisoner, 10 or 

(2) after allowing the Police-officer to put questions 11 , or 

(3) by using a Police-officer as a scribe 12 , or 

(4) after the perusal of statements alleged to have been made by the 

accused to the police and recorded by them 16 

could not safely be relied upon. 


The presence, of a police man, not investigating the case, but in charge 
of sub-jail and accompanying the prisoner, will not invalidate the confession 
recorded in his presence. 14 Where a prisoner in police custody is brought 
before a Magistrate for the purpose of having his confession recorded he does 
not cease to be in the custody of the police merely because the Police-officer is 
not in the room but waits outside the room or in the next room. 15 Though 
sub-S. (3) deals with confessions only yet the principle would apply to cases 
of statements by witnesses also. No statement should be recorded under this 
section unless t ho person making it is a free agent and voluntarily agrees to 
have his statement taken down. 16 This section is not intended to enable the 
police to obtain an incriminating statement from some person and as it were to 
put a seal on that statement by sending that person in custody to a Magistrate 
to be examined. A statement so obtained always raises a suspicion that it is 

not voluntary. 17 
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Magistrates, have the power to exclude the police or any other persons 
from Court, when recording a confession for the purpose of ensuring the 
voluntary character of the statements. They should, however, not do so when 
such exclusion will render the statements of witnesses incomplete without their 
presence . 18 

18. Retracted confessions. — A retracted confession is always open to 
suspicion and cannot be acted upon unless it is corroborated by credible inde- 
pendent evidence . 1 The rule is however one, more of prudence than of law. 1 * 
Each case must be determined on its own circumstances . 2 What the Court has 
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to see is whether 1 lie confession was made voluntarily and if so, whether it is 
true as tested by the circumstances under which it was made and retracted. A 
conviction based upon a retracted confession even if uncorroborated, is not 
'1 legal it the Court believes that it is voluntary and true 3 and not liable to suspi- 
cion that it was due to any undue influence as is referred to in S. 24 of the Evi- 
d( nee Act. 4 It is the duty of t lie Judge, when a confession is retracted to inquire 
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and ascertain before acting' upon it whether the confession was not the result 
of such undue influence 5 and at such an inquiry it is desirable that the jury, are 
out of Court. 0 

A confession made by an accused person before a Magistrate but retracted 
at once, when it was being read over to him 7 or while the certificate was being 
written 8 docs not amount to a confession at all. 

19. Confession of co-accused.— S. 80 of the Evidence Act provides as 
follows: — ” Where more persons than one are being jointly tried for the same 
offence, and a confession made by one of such persons affecting himself and some 
others of such persons is proved, the Court may take into consideration such 
confession as against such other person as well as against the person who makes 
such confession”. 

As to the evidentiary value of such confession, see the undermentioned 

cases. 1 


(1889) Rut. Un. Re. Cri. Cns. 483 (404), 
Empress v. Saagappa. 

(1895) Rat. Un. Re. Cri. Cns. 756 (760, 
761), Empress v. Alathur Kuber. 
(1902) 4 Bom. L. R. 785 (787, 788), Em- 
peror v. Phillip Juzc Fernand. 

(1902) 4 Bom. L. R. 739 (792, 793). Em- 
peror v. Punya. 

(1909) 10 Cri. L. Jour. 65 (66) (Bom.), 
Emperor v. Ketari Dayul Hanji. 
(1914) 1914 Bom. 305 (305): 38 Bom. 156, 
Gangapa Horde pa v. Emperor. 

(1875) 24 Suth. W. R. 80 (81), Queen v. 

Nitj/o Oopal Pass Dyragee. 

(1898) 2 Cal. W. N. 637 (638. 639), Em- 
press v. Jndra Ohander Pal. 

(1933) 1933 Mad. W. N . 723 (724), Mala 
Peddavadu v. Emperor. 

[See also (1922) 1922 Cal. 409 (410) : 49 
Cal. 600, Emperor v. Sadhu iJharan 

I)aSe 

(1696) Rat. Un. Rc. Cri. Cns 842 (843), 
Emprenn v. Gann Hut Mathnjt. 

(1902) 4 Bom. L. R. 425 (426), Emperor 
v. N agenda Hone llhimappa. 

(1925) 1925 Bom. 529 (530): 19 Bom. 642, 
Emperor v. Anandrao Gangaram 

Phanse. 1 

(5) (1885) 1885 All. W. N. 59 (61) (F. B.). 

Empress v. Madar. 

(1885) 1885 All. W. N. 221 (224), Em- 

nr css V. Earn valid. 

(1933) 1933 All. 31 (38) : 55 All. 91, 

Nasir v. Emperor. 

(1871) 8 Bom. H. C. Cri. 126 (136), Peg. 
v. Kashinath Dinkar. 

(1881) Rat. 173 (173), Empress v. Ram- 

( 1886 ) Rat. Un. Ro - < r p CaS- 242 (243 >» 

‘ Empress v. Bhagi. 

( 1886 ) Rat. Un. Re. Cri. Cas. 245 (248, 
249), Empress v. Rupya. 

(1886) Rat. Un . Re. Cri Cas 254 (256. 

257). Empress v. Revublun. 

(1891) Rut. Un. Re. Cri. Cas. 534 (535), 
In re Jforku. 

(1894) Rjit. Un. Re. Cri. Cas. 730 (731, 
732 ) , Empress v . B alappa . 

(1901) 3 Bom. L. R. 441 (444), Emperor 
v. Durgaya. 

(1906) 4 Cri. L. Jour. 332 (333, 334 ) 

(Bom.), Emperor v. Begi Vedu. 

(1921) 1921 Bom. 70 (70): 45 Born. 1086, 

1 Dlnanath Sundrafl Ravte v. Emperor. 

(1876) 25 Suth. W. R. 25 (26), Queen v. 

' Wuzlr Mundul. 

(1900) 27 Cal. 295 (800), Empress v. Jadub 

(1900) 4 °Cal. W. N. 49 (55), Bajrangi 
Loll ▼. Empress. 

Or. P. O.— 107 


(1903) 7 Cal. W. N. 345 (349. 350), Em- 
peror v. B hat noth 

(1909) 10 Cri. L. Jour. 125 (129) (Cal.), 
Jogiba n (those v. Emperor. 

(1929) 1929 Cal. 726 (728), Ehiro Mondal 
v. Emperor. 

(1933) 19 13 Cal. 835 (837), Kalicharan 
Haidar v. Emperor. 

(1909) 10 Cri. L. Jour. 584 (588) (Lah.), 
Bhag Singh v. Emperor. 

(1924) 1924 Lah. 624 (626), Neki v. Em- 
peror. 

(1925) 1925 Lah. 605 (608), Pnrtap Singh 
v. Emperor. 

(1910) 11 Cri. L. Jour. 716 (716): 33 Mad. 
413 > Prosecutor v. Sarabu Ohinnuuua. 

(1930) 1930 Oudh 449 (451): 6 Luck. 335, 
I ‘rug v. Emperor. 

(1888) 1 Bur. 423 (424), Padan Byu. 

9 Burma 23. Chit Tun. 

(Se® also (166.5) 4 Suth. W. R. l (i), 
Queen v. Guvesh Koormce. 

(1873) 10 Bene. L. R. 332 (338), Empress 
v. Soubjan. 

(1918) 1918 Cal. 72 (72), Emperor v. Ka- 
hili Katomi. 

(1690) 19 Mad. 4*2 (482), Empress v. Jlaru 
No gar. 

(1893-1900) 1893 1900 L. B. R. 145 (146), 
Nga Shice Kin v. Empress. 

(1932) 1932 Sind 64 (66): 26 S. L. R. 

Emperor v. Attur Singh .1 

(6) (1933) 1933 Cal. 835 (839) (S. B.), Kali- 

eharan Hahlar v. Emperor. 

(i) (1872) 9 Bom. H. C. 344 (345), Reg. v. 

(rnrbud Hecher. 

(8) (1930) 1930 Lah. 257 (258): 11 Lah. 106, 

Arjan Singh v. Emperor. 

Note 19. 

(1) Statement of accused is evidence against him 

only and is not corroborative evi- 
deitce. 

(1870) 2 N.-W. P 336 (336, 337), Quesn 
v. TIurgobind. 

(1881) 1881 All. W. N. 18 (18), Empress 
v. Jludhu. 

(1913) 14 Cri. L. Jour. 112 (113) (AIL), 

( 1 a \ Df tUal v. King-Emperor. 

(1874) 11 Bom. H. C. A. C. 196 C198), 
Eeg. X* M alapa Bin Kapana. 

(1866) 6 Ruth. W. R. 84 (84), Rally 
Churan. 

W - R - 35 <36), Bussiruddi. 

(1870) 13 Suth. W. R. 14 (14), Durbarro 
Days. 

(1910) 11 Cri. L. Jour. 710 (713): 38 

109 > Emperor v. Abani Bhusan. 

(1921) 60 Ind . Cas. 786 (789) (Lah.), 

Ganga Ram v. Groton. 
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(1935) 1935^ Lali. 230 (238), Jahangiri Lai 
v. Emperor. 

(1934) 1934 Lull . 873 (874): 15 Lah. 491, 
Kanshi Ram v. Emperor (Approver's 
evidence cannot be said to be suffi- 
ciently corroborated by retracted con- 
fession of co-accused) . 

(1867) 1867 Pun. Re. No. 38, p. 70 (71), 
Crown v. Mt. Ruheemee. 

(1870) 13 Suth. W. R. 14 (14), Queen v. 
Durbaroo Dass Sirdar. 

Conviction not safe solely on retracted con- 
fession without corroboration. 

(1870) 2 N.-W.P. 479 (480), Queen v. llur- 
sookk. 

(1929) 1929 Ondh 167 (170. 171), Sheo Ra - 
ton v. Emperor. 

(1930) 1930 Oudh 353 (356), Hazari v. 
Emperor. 

(1930) 1930 Oudh 412 (413, 414), T Yajid v. 
Emperor . 

(1932) 1932 Oudh 321 (323), Musahcb Ali 
v. Emperor. 

(1933) 1933 Oudh 263 (2G4), Beni Madho 
v. h hi per or. 

(1918) 1918 Pat. 279 (280), Vpendra Nath 
v. Emperor . 

(1921) 1921 Pat. 337 (338), Maksud Ali 
v. Emperor. 

7 Bur. 333, Nf/a Aung. 

(1872-1892) 1872 1892 Low. Bur. R. 388 

( -1 nor \ iJ!?’ ^ 89)> Po Mya v. Empress. 

(1926) 1926 Ram;. 127 (127): 4 Rang. 

4 Po Eauk v. Emperor. 

(1933) 1933 Rang. 73 (74), Nga Lu Min v. 
Emperor . 

(1933) 1933 Rang. 320 (321), Nga I J o 
TKaing v. Emperor. 

(1934) 1934 Rang. 30 (32). Nga Pyaung 
v. Emperor. 

(1935) 36 Cri. L. Jour. 1086 (1087) (All.), 
Shyatn Lai v. Emperor. 

(1934) 1934 Lah. 718 (720), Kuldipchand 
v. Emperor (Confession made 14 days 
after arrest and retracted before 
trial Magistrate — Co-accused cannot be 
convicted on it) . 

Confession must be relied upon as a whole. 

(1883) 1883 A. W. N. 148 (148), Empress 
v. Moharman Singh. 

(1930) 1930 All. 192 (192), Durian v. Em- 
peror. 

(1891) 15 Bom. 452 (459), Empress v. 
Dadaana. 

(1935) 36 Cri. L. Jour. 966 (967) (Lah.), 
Sher Out v. Emperor. 

(1867) 7 Suth. W. R. 39 (39), Queen v. 
Qreedhary Manjec. 

Confession may be considered against eo- 
accused under S. 30, Evidence Act. 

(1915) 1915 All. 221 (224): 37 All. 247, 
Emperor v. Dip Narain. 

(1918) 1918 All. 160 (165), Surendranath 
Mukcrjee v. Emperor. 

(1922) 1922 All. 24 (25), Ramjit v. Em- 
peror. 

(1924) 1924 All. 511 (512), Lakhan v. 
Emperor. 

(1926) 1926 All. 318 (320), Shankar v. 
Emperor. 

(1930) 1930 All. 29 (32), Mt. Khuban v. 
Emperor. 

(1874) 11 Bom. H. C. 278 (280), Reg. 
v. Gox'ind Bali. 

(1878) 3 Bom. 12 (16), Empress v. Rama 
Birapa. 

(1882) 6 Bom. 288 (292), Empress v, 
Daji Narsu. 

(1884) 8 Bom. 223 (226), Empress v. Nur 
Mahomed . 

(1874) Rat. Un. Re. Cr. Cas. 84 (84, 
,85), Empress v. Sadoo. 

(1886) Rat. Un. Re. Cr. Cas. 311 (311, 
312). Empress v. Bayafi. 

(1890) Rat. Un. Re. Cr. Cas. 510 (511), 


Empress v. Tanga. 

(1909) 10 Cri. L. Jour. 369 (370, 371) 

(18/4) 21 Suth. IV. R. Cr. 69 (70), Em- 
press v. Sadhu M undid. 

(1875) 23 Suth. W. R. Cr. 24 (24, 25), 
Empress v. Naga. 

(187o) 24 Suth. W. R. Cr. 42 (43), 

, ... Empress v. Ohunder Bhuttacharfee . 

(18/9) 4 Cal. 483 (491), Empress v. 
Ashootosh Chuckerbutty. 

(1909) 10 Cri. L. Jour. 484 (485) (Cal.), 
Sukdcv Tewari v. Emperor. 

(1682) 1882 Pun. Re. No. 32, p. 39 (40), 
Thakur Singh v. Empress. 

(1932) 1932 Lab. 73 (79), Nanak Ohand 
v. Emperor. 

(1884) 2 \\eir 742 (743), In re Alagappan 
Bali. 

(1929) 1929 M. W. N. 698 (705), Abboi 
N a id u v . Empe ro r . 

(1896) 9 C. P. L. R. Cr. 37 (37, 38), 
Empress v. Karim Bu<c Musalman. 
(1922) 1922 Nag. 146 (154), Sapru v. 


Emperor. 
(1924) 1924 Nag. 
Emperor. 

(1926) 1926 Nag. 

L. R. 88, 
(1928) 1928 Nag. 

Emperor. 
(1930) 1930 Nag 


27 (29), Mt. Radhe v. 

117 (118, 119) : 21 N. 
Shoocharan v. Emperor. 
213 (215), Nacha v. 


.. 242 (252, 253): 26 N. 

L. R. 229, Gobarya v. Emperor. 

(1933) 1933 Nag. 249 (251), Makund 

Uira Korkic v. Emperor. 

(1910) 11 Cri. L. Jour. 554 (555): 13 

Oudh Cas. 243, Iliralal v. Emperor. 

(1919) 1919 Oudh 233 (235), Jasode v. 
Emperor. 

(1927) 1927 Oudh 369 (383): 2 Luck. 631, 
Ram Prasad v. Emperor. 

(1927) 1927 Pat. 257 (258, 259), Devendra 
Bhattacharya v. Emperor. 

(1929) 1929 Pat. 212 (213): 8 Pat. 262 , 
Sheo Narain Singh v. Emperor. 

(1930) 1930 Pat. 385 (386), Khatu Jama 
Khan v. Emperor. 

(1931) 1931 Rang. 235 (242): 9 Rang. 
404, Aung Hla v. Emperor. 

(1921) 1921 Sind 57 (58): 16 S. L. R. 
187, Panc M. Vaz v. Emperor. 

Eo joint trial fur same offence — S. 30 does 
riot apply. 

(1881) 1881 All. W. N. 164 (164), Em- 
press v. Jit a Singh. 

(1899) 1899 All. W. N. 63 (63), Empress 
v . II iralal . 

(1880) 5 Bom. 63 (65), Empress v. Bala 
Patel. 

(1895) 19 Bom. 195 (197, 198), Empress 
v. Pahvji. 

(1889) Rat. Un. Ro. Cr. Cas. 450 (451), 
Empress v. Mallappa. 

(1874) 21 Suth. W. R. Cr. 48 (49), Em- 
press v. Khukree Oooram. 

(1874) 21 Suth. W. R. Cr. 53 (53), Em- 
press v. Btmwaree LaU. 

(1874) 21 Suth. W. R. 65 (66), Sheikh 
B uxoo . 

(1895) 22 Cal. 164 (173), Deputy Legal 
Remembrancer v. Karuna Baistob. 

(1911) 12 Cri. L. Jour. 479 (479): 33 
Cal. 446, Emperor v. Keramat Sir- 
dar. 

(1919) 1919 Cal. 69 (69), Awnrutfo v. 
Emperor. 

(1921) 1921 Cal. 557 (557), Nafizuddin 
Khan v. Emperor. K 

(1885) 1885 Pun. Re. 31, p. 69 (70), 

Musa v. Empress. 

(1885) 1885 Pun. Re. No. 39, p. 84 (85), 
Teja v. Empress.' * . . . 

(1886) 1886 Pun. Re. No. 9, Cr. p. 17 
(17), Maya Singh v. Empress. 
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(1001) 1001 Pun. R.*. No. 20. j>. 80 (00), 
II ossa n Khan v. Emperor. 

(1011) 12 Cri. L. Jour. 267 (266): 1911 
Pun. Re. No. 0, Emperor v. Umda. 
(1021) 1021 Mad. 100 (401), Manila Pada- 
yachi, In re. 


(1893-1 

900) 1893-1900 L. 

B 

R. 642 

( 643 ) , 

Pat Tha V 

v . 

E m press . 

(1913) 

14 Cri. 

L. Jour. 3 

76 

(376): 1912 

U . B . 

R. 4th Qr 

. 1 

58, Nga Po 


Tok v . 

Emperor. 



(1874) 

1 1 Bom 

. H. C. R 

• 

146 ( 148). 

Reg . v . 

Kalu Pali 1 

(A 

person who 


pleads guilty and is thereupon con- 
victed and sentenced, cannot lx.* said 
to he jointly tried with tiie other 
prisoners who pleaded not guilty). 
(1804) 1804 All. W. N. 11 (11), Vuecn- 
Empress v. Kailua (But it is not 
neuessary that the confession should 
have been made in the presence of 
the person against whom it is sought 
to be used). 

(1035) 1035 Lab. 35 (36), Naval v. 

Emperor. 

Offence and its abetment are different 
off e nees. 

(1873) 19 Sutli . W. R. Cr. 57 (58), Em- 
press v. Jaffir Ali. 

(1874) 1874 Pun. Re. No. 8. Cr., p. 12 
(12. 13, 14), Nur Ahmed v. Crown. 
(1884) 7 Mad. 570 (580), Kadi v. Empress. 
Confession should justify convirtion of con- 
fessor before it is considered ayainst 
co-accused. 

(1879) 2 All. 444 (446). Empress v. Gan- 
raj. 

(1880) 2 All. 646 (648, 649), Empress v. 
Mulu. 

(1881) 1881 All. W. N. 20 (20), In re 
Kapur Sinyh . 

(1881) 1881 All. W. N. 135 (136), Em- 
press v. Kaluu. 

(1885) 1885 All. • N . 303 (303), Em- 

press v. Kadir Ilaksh . 

(1032) 1032 All. 228 (231): 54 All. 350, 

Shambhu v. Emperor. 

(1873) 10 Bom. H. C. 407 (499, oOO), 
Key. v. Amrita Govinda. 

(1881) Rat. Un. Re. Cr. Cas. 153 (153), 

K Empress v. llala. 

(1889) Rat. Un. Re- Cr . C. 436 (439), 
Empress v. Jliina Vali. 

(1890) 1 Bom. L. R. 428 (431), Empress 

•' v. Dayanu bin Tatya. 

0 T G 37. Khctter Mohun Dutt. 

(1873) 19 Suth. W. R. 16 (20), Mohcsh 
Jt is was . 

(1873) 10 Suth. W. R- 07 (67), Ilelut 

(1876) 25 Suth. W. R. Cr. 43 (43), 

Empress v. Baijoochoudhury . 

(1913) 14 Cri. L. Jour. 586 (588) (Cal.), 

1 Kusir Kaband Shabebar Ma v. Em- 

lie mr . 

(1920) 1020 Cal. 300 (301): 46 Cal. 710. 

; Sital Singh v. Emperor. 

(1920) 3 929 Cal. 14 (16), Gour Chandra 
1 Das v. Emperor. 

(1880) 1880 Pun. Re. No. 29 Cr., p. 67 
' (69, 70, 71). Hanna v. Empress. 

(1925) 3025 Lah . 435 (435): 6 Lull. 176, 

' '.Fakhar Uddin v. Crown. 

(1907) 6 Cri. L. Jour. 141 (143, 144) 

' ( Lah . ), Prabhu v. Emperor. 

(1921) 60 Ind. Cas. 660 (661) (Lah.), 

1 Ohuni Lai v. Emperor. 

(1922) 1922 Lah. 119 (121), Ilayat v. 

Emperor. 

(1923) 1923 Lah. 293 (293), Main Khan 
1 v. Emperor. 

(1925) 1925 Lah. 532 (532), Maulu v. 

v Emperor. 

(1925) 1925 Nag. 78 (79), Shcroo v. 

Emperor. 


. » 


» f 


(1926) 1926 Nag. 110 (122), Raghunath 

v. Emperor. 

(1926) 1926 Nag. 229 (232), Diwan Did- 
mar v. Emperor. 

S. C. Oudh 153, Empress v. Dubar. 

(1901) 4 Oudh Cas. 69 (70), Khanjan v. 
Empress . 

(1903) 6 Oudh Cas. 204 (208, 209), Sri 
Krislnn v. Emperor . 

(1925) 1925 Oudh 295 (297), Sheo Ambar 
v. Emperor . 

(1924) 1924 Pat. 347 (351). Suka Rant 

v. Emperor (Confession of co-accused 
need not completely implicate him- 
self. Only a substantial implication 
is sufficient). 

(1926) 1926 Pat. 440 (443), Biyna Kumar 
v. Emperor. 

(1893-1900) 1893-1900 L. B. R. 7 ,7), 

Aung 1 1 la v. Empress. 

(1901) 3 L. B. R. 133 (136), lum; Theia 
v. Crown. 

(1935) 36 Cri. L. Jour. 1037 (1042) 

(Sind), Khimji Khetri v. Emperor. 

(1934) 3934 Cal. 724 (725), Jogendra Nath 
11 a n e rjec v . E m pe ro r . 

(1935) 193.» Lah . 35 (36), Nawab v. E ni- 
pt rar . 

(1934) 1934 Oudh 418 (421), Sheoratan v. 
Em pc ror . 

Confession, to be atlmissible ayainst co-accused 
need not be in latter's presence. 

(1896) 19 Mad. 482 (4 82, 483), EmpresP 
v. Rant Nayar. 

Conviction of one accused solely on the con- 
fession of co-accused is unsafe with- 
out corroboration . 

( 1878 ) ] All. 664 (665). Empress v. Bha- 
wani. 

(1878) 1 All. 675 (675), Empress v. Rum 
Chan. 

(1895) 17 All. 524 (526), Empress v. Pir- 
I Jin. 

(1900) 22 All. 445 (447), Empress v. 

A irmat Das. 

(1881) 1881 All. W. N. 164 (164). Em- 
press v. Balden. 

(1885) 1885 All. \V. X. 320 (320), Em- 
press v. Pirut . 

(1904) 1 Cri. L. Jour. 211 (214, 215) 

dbdnl Karim v. Emperor. 

(1907) 5 Cri. L. Jour. 360 (367): 29 
All.. 434, Kehri v. Emperor (Con- 
viction not illegal though not de- 
sirable) . 

(1926) 1926 All. 377 (378): 48 All. 409. 
Kalwa v. Emperor . 

(1920) 1926 All. 603 (604), Dupgar v. 
Emperor. 

(1929) 1929 All. 928 (929), Man Sinyh 
v. Emperor. 

(1933) 1933 All. 31 (36); 55 All. 91, 

Aaztr v. Emperor. 

(1882) 6 Horn. 124 (125), Emprese y. 
Lakxhman It ala. 

(1886) 10 Bom. 231 (233), Empress v. 

Dosa Jiva. 

(1886) 10 Bom. 319 (326), Empress v. 
Krishna I! hat. 

(1891) 15 Bom. 66 (67), Empress v. Khan- 
d\a bin Pandu. 

(1902) 26 Bom. 193 (197), Emperor v. 

Malhar. 

(1876) Rat. Un. Re. Cr. Cas. 108 (108), 
ne °- v * Wasapa. 

(1889) Rat. Un. Re. Cr. Cas. 456 (456), 

.• Lm press v. Qanapabhat. 

(1889) Rat. Un. Re. Cr. C. 468 (469), 

., 0rtrx !A mpre * H v * Naiia Baju. 

(189o) Rat. Un. Re. Cr. Cas. 771 (771, 
7 72), Empress v. Sahadu. 

(1904) 6 Bom. L. R. 443 (451), Emperor 

■ v. Uanmant. 

(1914) 1914 Bom. 305 (310): 38 Bom. 

. . . 156, Gangapa Kardepa v. Emperor. 
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(1919) 1919 Rom . 164 <100. 172): 43 

Horn. 739, Emperor v. Sabitkhan 
It ha (I nr Khan. 

(1929) 1929 ltom. 327 (330), llama Kari - 
ynp/ut Piehi v. Emperor. 

1 .T. G. 77. In re Ham Mulla. 

(1873) 20 Sutli . W. R. 1 (3), Queen v. 
Kaon iff Let h . 

(1884) 10 < al . 970 (974, 975), Empress 

v. He pi, i llis was. 

(1901) 28 Cal. OH 9 (691), Nazim v. Em- 
pern r . 

(1898) 2 Cal. W. X. 719 (750), Mauki 
Teieari v. Ami> IX ossein. 

(1901) 5 Cal. \V. N. 294 (296), Nilkunja 
Behari II o if v . E m p rcss . 

(1901) 5 Cal. W. X. 670 (671), Nazim 
v. Emperor. 

(1906) 3 Cri. L. Jour. 452 (455): 33 

Cal. 649, De natulan Pcrshad v. 
Empemr . 

(1910) 11 Cri. I>. Jour. 453 (466): 37 
Cal. 467, Florinda v. Emperor. 

(1911) 12 Cri. L. Jour. 286 (293): 38 Cal. 
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(1913) 14 Cri. L. Jour. 577 (583): 40 
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peror. 

(1915) 16 Cri. L. Jour. 321 (321): 1915 
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Emperor. 
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(1915) 16 Cri. 1,. Jour. 469 (471): 1915 
Lah. 467, Nur Muhammad v. Em- 
peror. 

(1916) 17 Cri. L. Jour. 156 (157): 1916 
Lah. 297, Nikka v. Emperor. 

(1916) 17 Cri. L. Jour. 226 (228): 1916 
Lol». 216: 1916 Pun. Re. No. 26, 
Karam Singh v. Emperor. 

(1914) 1914 Lah. 321 (323): 1914 Pun. 
Re. No. 30. J are an v. Emperor. 

(1920) 1920 Lah . 15 (16), Kehr Singh v. 
Emperor. 

(1922) 1922 Lah. 1 (23): 3 Lah. 144, 
Mahant Narain Das v. Emperor. 

(1925) 1925 Lah. 605 (608): 6 Lah. 415, 
Partap Singh v. Emperor. 

(1927) 1927 Lah. 765 (768), Sher Muham- 
mad v. Emperor. 

(1929) 1929 Lah. 338 (340), Karam Din 
v. Emperor. 

(1929) 1929 Lah. 597 (590), Mt. Miran v. 
Crown. 

(1930) 1930 Lah. 257 (258): 11 Lah. 106, 
Arjan Singh v. Emperor. 

(1931) 1931 Lah. 196 (198), Mt. Aimna v. 
Emperor. 

(1931) 1931 Lah. 40S (414), Indar Dutt 
v. Emperor. 

(1932) 1932 Lah. 180 (181), Oehna v. 
Emperor. 

(1932) 1932 Lah. 298 (300), Surjan Singh 
v. Emperor. 

(1933) 1933 Lah. 956 (958), Allah Baksh 


v. Emperor. 

(1873) 7 Mad. H. App. xv (xv). 

(1876) 1 Mad. 163 (164), Reg. v. Ambi- 
gara. 

(1883) 2 Weir 741 (742), Kaliyappa Gown- 
dan. In re. 

(1909) 9 Cri. L. Jour. 308 (309) (Mad.), 
K up pa n v . E tnpe ror. 

(1924) 1924 Mad. 805 (807), Lilaram 

Go nganmull. In re. 

(1929) 1929 Mad. 285 (285), Govinda Nai- 
dti v. Emperor. 

( i931 ) 1931 Mad. 177 (178): 54 Mad. 75. 
Periyaswami Moopan v. Emperor. 

(1896) 9 C. P. L. It. Cri. 35 (35), 

Empress v. Govindc. 

(1908) 8 Cri. L. Jour. 393 (394, 395) : 11 
Oudh Cas. 328, Raghbir Alias Bins 
v. Emperor. 

(1911) 12 Cri. L. Jour. 465 (460) (Rang.), 
Nga P o Kya v. Emperor. 

(1933) 1933 Rang. 134 (136), Mi Ilein v. 
Emperor. 

(1926) 1926 Jour. 107 (4) (107), Teja 

S i ngh v . E m pc ro r. 

(1879) 4 Cal. 483 (490, 491, 495), Empress 
v. Ashootosh Chue.kerbutty. 

(1934) 1934 Pat. 586 (587), Barnabas v. 
Emperor. 

[See also (1896) Rat.. 748 (750), Queen v . 
Me nga Budkin.] 

[But see (1884) 1884 All. W. N. 38 (38), 
Empress v. Sundara . ) 

Uncorroborated testimony of approver — value 
of. 

(1873) 5 N.-W.P. 217 (219), Empress v. 
Herdcwa. _ ... 

(1911) 12 Cri. L. Jour. 537 (538) (Oudh), 
Malcbull Ahmad v. Emperor. 

(1910) 11 Cri. L. Jour. 364 (366) (Lah.), 
W alia v. Emperor. 

(1911) 12 Cri. L. Jour. 5 (5) (Lah.), Hira 
v. Croivn. 

(1909) 9 Cri. L. Jour. 404 (405): 33 

Mad. 46. In re Giddigadu. 

(1924) 1924 Oudh 65 (68, 69), Mahadeo v. 
Emperor. 

(1913) 14 Cri. L. Jour. 179 (ie0, 181) 
(Rang. ), Nga Tun v. Emperor. 

(1917) 18 Cri. L. Jour. 774 (775): 1918 
U. Bur. 34: 3 Upp. Bu-r. R. 3, 
Non San Nyein v. Emperor. 

(1933) 1933 Rang. 57 (58): 11 Rang. 4. 
Nga Nyein v. Emperor. 

(1897) 2 Cal. W. N. 55 (56), Jogendra 
Nath v. Sangap Garo. 

(1915) 1915 Cal. 73 (74), Munessar Afar 
v. Emperor. 

(1910) 11 Cri. L. Jour. 560 (564): 38 

Cal. 96, Emperor v . Chaturbhuj Sahu 
(A spy stands in a different position 
from an accomplice and his evidence 
It is not necessary to be corroborated) . 

Nature of corroboration required. 

(1929) 1929 Mad. 498 (499), TJggappa Pit- 
jari v. Emperor. 

( 1S81) 1881 All. W. N. 18 (18), Empress 
v. Budhu. 

Proof of confession — TFftflt **• AK 

(1923) 1923 All. 322 (323, 324, 325 >-f 5 
All. 323, Mahadeo Prasad v. Empe- 

(1931) 1931 Mad. 820 (821): 54 Mad. 788, 

In re Marudamuthu Padayach % 
(S. 30. Evidence Act must be stnctiy 
construed. ‘‘Proved” means proved be- 
fore prosecution case ends) . 

Miscellaneous. 

(1873) 5 N.-W.P. 213, Empress v. Ban* 

(1885) 7 h A]). 646 (648, 649), 

Jagrup (Confession must he constroed 

as meaning the same m S. 30 as 

Ss. 24, 25 and 26). 
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(1) Whenever an 
officer in charge 
of a police- 
station, or a 
police-officer making an investi- 
gation, considers that the pro- 
duction of any document or 
thing is necessary to the con- 
duct of an investigation into 
any offence which he is autho- 
rized to investigate, and there 
is reason to believe that a 
person to whom a summons or 
order under S. 94 lias been or 
might be issued will not or 
would not produce such docu- 
ment or thing according to the 
directions of summons or order, 
or when such document or 


1 < 35 .* ( 1 ) Whenever an 

officer in charge 

Search by e 7 - . 

Police-officer. @ pOllCC-Std- 

tion, or a police- 
officer mailing an investigation 
has reasonable grounds for be- 
lieving that anything necessary 
for the purposes of an inves- 
tigation into any offence which 
he is authorized to investigate 
may be found in any place 
within the limits of the police- 
station of which he is in charge , 
or to which he is attached, and 
that such thing cannot in his 
opinion be otherwise obtained 
without undue delay, such 
officer may, after recording in 
writing the grounds of his 


*(CODE OF 1882— S. 165.) 


1(35. Whenever an officer in charge of a Police-station, or a Police-officer making 

an investigation, considers that the production of any 
Search by Police-officer. document or other thing is necessary to the conduct of 

an investigation into any offence which he is authorized 
to investigate, and there is reason to believe that a 
person to whom a summons or order under S. 94 has been or might be issued will not or 
would not produce such document or other thing as directed in the summons or order, or 
when such document or other thing is not known to be in the possession of any person, such 
officer may search, or cause search to be made, for the same, in any place within the limits 
of the station of which he is in charge, or to which he is attached. 

Such officer shall, if practicable, conduct the search in person. 


If he is unable to conduct the search in person, and there is no other person competent 
to make the search present at the time, he may require any officer subordinate to him to make 
the search, a:i<l he shall deliver to such subordinate officer an order in writing, specifying 
the document or other thing for which search is to be made, and the place to be searched; 
and such subordinate officer may thereupon search for such thing in such place. 

The provisions of this Code as to search-warrants shall, so far as may be, apply to a 
searcli made under this section. 


(1894) 

(1877) 

(1900) 

(1908) 

(1925) 

(1917) 


1894 All. W. N. 11 (11), Empress v. 
Kailua. 

2 Bom. 61 (64), Imperatrix v. Pilam- 
her Jina (Confession made to Police- 

officer) . 

1900 Pun. Re. Cn. 11, p. 25 (26), 
Piara Singh v. Empress. 

7 Cri. L. Jour. 358 (358) (Mad.), 
Tn re Acchabba Beori. 

1925 Oudh 1 (6): 27 Oudh Cas. 40, 
3 fauna Lai v. Emperor. 

1917 L. B. 5 (7), Pan Gang r. 
Emperor. 


(1910) 11 Cri. L. Jour. 71 (76): 12 Oudh 
Cas. 418, Bubba v. Emperor. 

(1910) 11 Cri. L. Jour. 701 (701) (Mad.), 
Sivasami PUlai v. Emperor. 

(1933) 1933 LaJi. 167 (167), Kala Singh 
v. Emperor (Statement of accused 
made at the Polioe-station against the 
co-accused is inadmissible) . 

(1873) 2 Weir 740 (740) B. G. Proceed- 
ings No. 175 (The confession la 
merely to be an element in the consi- 
deration of the evidence) . 
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thing is not known to be in the 
possession of any person, such 
officer may search, or cause 
search to be made, for the same, 
in any place within the limits 
of the station of which he is in 
charge, or to which he is 
attached. 

(2) Such officer shall, if 
practicable, conduct the search 
in person. 


(3) If he is unable to con- 
duct the search in person, and 
there is no other person com- 
petent to make the search pre- 
sent at the time, he may require 
any officer subordinate to him 
to make the search, and he shall 
deliver to such subordinate 
officer an order in writing, 
specifying the document or 
thing for which search is to be 
made, and the place to be 
searched ; and such subordinate 
officer may thereupon search 
for such thing in such place. 


belief and specifying in such 
writing, so far as possible, the 
thing for which search is to be 
made, search, or cause search to 
be made, for such thing in any 
place within the limits of such 
station. 


(2 ) A police-officer proceed- 
ing under sub-section (1) shall, 
if practicable, conduct the 
search in person ; 


(3) If he is unable to con- 
duct the search in person, and 
there is no other person com- 
petent to make the search pre- 
sent at the time, he may after 
recording in writing his reasons 
for so doing require any officer 
subordinate to him to make the 
search, and he shall deliver to 
such subordinate officer an 
order in writing, specif ying the 
place to be searched and, so far 
as possible, the thing for ivhich 
search is to be made ; and such 
subordinate officer may there- 
upon search for such thing in 
such place. 


(CODE OF 1872— S. 379.) 


370. Whenever 

Sen nli bv officer in 
of Police-station. 


an Officer-in-charge of a Police-station, or a Police-officer making an 

investigation, considers that the production of anything is 
necessary to the conduct of an investigation into any 
charge offom . e \ v liich he is authorized to investigate, he may 

sea ch or cause search to be made for the same, in any 
house or place within the limits of the station of win 


he is in charge or to which he is attached. 

In such case, the Officer-in-cliarge of the Police-station or Police-officer making in 
vestigation shall, if practicable, conduct the search in person. _ - - 

If he is unable to conduct the search in person, and there is no other person compe- 
tent to make the search piesent at the time, the Officer-in-charge of the Police-station, or 
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^ (4) The provisions ol this Code <is to search-warrants 

and the general provisions as to searches contained in Sec- 
tion 102 and Section 103 shall, so far as may be, apply to a 
search made under this section. 

(5) Copies of any record made under subsection (1) or 
sub-section (3) shall forthwith be sent to the nearest Magistrate 
empowered to take cognizance of the offence and the owner or 
occupier of the place searched shall on application be furnished 
with a copy of the same by the Magistrate: 

Provided that he shall pay for the same unless the Magis- 
trate for some special reason thinks fit to furnish it free of cost. 

SYNOPSIS. 

t 

Note No. 

I. LEGISLATIVE CHANGES .. .. 2 

II. SCOPE AND APPLICABILITY OP THE SECTION 2 

III. '‘POLICE-OFFICER MAKING AN INVESTIGATION” . . 3 

IV. "ANY OFFENCE WHICH HE IS AUTHORISED TO 

INVESTIGATE” .. .. .. .. 4 

V. "ANYTHING NECESSARY FOR THE PURPOSE OF 

INVESTIGATION” .. .. * 


Police-officer making investigation, may require any officer subordinate to him to make the 
search; and he shall deliver to such subordinate officer an order in writing, specifying the 
property for which search is to be made and the house or place to be searched,’ and such 
subordinate officer may thereupon search for such property in such house or place. 

The provisions of Ss. 382 to 385 (both inclusive), relating to search-warrants, shall 
be applicable to a search made under this section by or under the direction of an Officer-in- 
charge of a Police-station, or by a Police-officer making an investigation. 


(CODE OF 1861— S. 142.) 

342. Whenever an Officer-in-cliarge of a Police-station shall consider that the pro- 
duction of anything is essential to the conduct of an en- 
Issue of search-warrants quiry into any offence which he is authorised to investigate, 
by Officer-in-cliaige of Police it shall be lawful for him to search or cause a search to be 

station. made for th ? same > iu any house or place within the limits 

of such station. In such ease, the Officer-in-cliarge of the 
Police-station shall, if practicable, conduct the search for such thing in person. If unable 
to conduct the search in person, and there is no other person competent to make the search 
present at the time, it shall be lawful for the Officer-in-cliarge of the Police-station to re- 
quire any officer subordinate to him to make the search, and he shall deliver to such 
officer an order in writing, specifying the property for which search is to be made and the 
house or place to be searched, and it shall thereupon be lawful for such Subordinate-officer 
to search for such property in such house or place. The provisions of Ss. 122, 123, 124, 
and 125 of this Act relating to seaieh warrants, shall be applicable to a search made by or 
under the direction of an Officer-in-charge of a Police-station under this section. 


S. 165. 
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Note 1. 


VI. “IN ANY PLACE WITHIN THE LIMITS OF THE 

POLICE STATION OF WHICH HE IS IN CHARGE”, 

fli “Any place”, ip includes the house of the 

ACCUSED 

VII. “AFTER RECORDING IN WRITING THE GROUNDS OF 

TILS BELIEF” 

VIII. “SEARCH” .. 


Note No. 



(1) Nature of search 

• • 

10 


(2) Who can conduct the search 

• • 

11 

9 


(3) Conduct of search, sub-S. (4) 

• • 

12 


(4 ) Inspection of things seized in search . . 

• • 

13 


(5 ) Resistance to illegal search 

• • 

14 


(6) Damages for illegal search 

• • 

15 

IX. 

“IN PERSON”, SI T B-S. (2) 

• • 

16 

X. 

“AX ORDER IX WRITING”, SUB-S. (3) . . 

• • 

17 

XI. 

“COPIES OF RECORDS”, SUB-S. (5) 

• • 

18 


8 

9 


Other Topics. 

Deputation of a subonlinate Police-officer. Search to be in the presence of witnesses. See 
Sec Note 17. Note 12, Pt.. 1, S. 103 Note 8. 

General search. See Note 10, Pts. 1 and 3. 

1. Legislative Changes. — 

Chan yes ini rod need in the Code of 1872 — 

There was no material difference between the provisions of S. 142 of the 
Code of 1861 and S. 379 of the Code of 1872 corresponding to the provisions of 
this section. 

Changes made in the Code of 1882 — 

(1) The words ‘‘any document or thing” were substituted for the 

word “anything”. 

(2) The words “and there is reason to believe ... to be in the 

possession of any person” were added after the words “lie is 
authorised to investigate”. 

Changes introduced in the Code of 1898 — 

There was no change made in the Code of 1S98. 

Changes introduced in 1923 — 

(1) Sub-S. (1) was practically recast, the chief changes being the 

provision for a record of the grounds of belief for making a 
search and for specification of the thing to be searched. 

(2) In sub-S. (3), the words “after recording in writing his reasons for 

so doing” were added. 

(3) In sub-S. (4), after the words “search warrants” the words “and 

the general provisions as to searches contained in Ss. 102 and 
103 ' ? were added. 
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(4) Sub-S. (5). was newly added. 

2. Scope and applicability of the section.— Sections 96, 98, 99-A and 
100 ante, deal with searches under a warrant from a Magistrate and S. 105, ante 
deals with a search by the Magistrate himself. This section deals with searches 
made by an officer in charge of a Police-station or a Police-officer without any 
warrant from a Magistrate. Only a Police-officer can make a search under this 
section. A Magistrate cannot do so. but can only act under S. 105, ante. 1 


Sec also S. 153, ante, for power of the police to search for and inspect 
weights and measures. As to search by the police under Special or Local Laws, 
see Note 14 to S. 96, ante and the following cases. 2 


3. 


‘'Police-Officer making* an investigation”. — A police constable 
deputed by his superior to make an inquiry is “a Police-officer making an investi- 
gation” and as such is authorised to conduct a search under this section. 1 


4. “Any offence which he is authorised to investigate”. — Before the 
section can be brought into operation, there must have been an offence committed 
which the Police-officer is authorised to investigate 1 A Police-officer, therefore 
cannot make a search under this section in a non-co gniz able case, as he cannot 
investigate into such an offence without an order from a Magistrate. 2 Nor can 
he make a search for stolen property where he has no information at all of the 

theft of the same. 3 


5 “Anything necessary for the purpose of investigation”. — The 
section permits a search for anything necessary for the purposes of an investi- 
gation into any offence. 1 It obviously includes a search for some document or 
for some tangible object such os may be summoned to be produced by a Court 
under S. 94, supra. 2 The word ‘‘thing” would not include the inspection of any 
place inside a house or the configuration of a wall for the purpose of investigation 
and an entry into a house for that purpose is not contemplated by this section. 8 

6 “In any place within the limits of the Police-station of which he is 

in charge”. A Police-officer has no power to make a search under this section 


Sharof 
47 AH. 


, ./°, C T clMES* ?«8> : 36 Cl. 

(1) (1J09) - 3g l cuirk* v. Brojendra Kxshore 

Roji (Overruled by 13 Cri. L. Jour. 
693 on another point) . 

<2> 481 (482). 

,1925) MM 'All. 434 (434 435): 

( 19Zo; Emperor v. Kutru. 

19* MatK afo °( *14 )*‘Empre« 
tan and others. „ , 

(1896) 19 Mad. 349 (350), Empress v. Pukot 

, Prevention of Gambling Act. 
flTl3) 14 "Vi. L. Jour 204: 87 Bom. 402, 
(1 ° ^ Emperor v. Jaffur Mahomed. 

EBB. R. 43. E mP 'ror v. 
3 faun# Oho. 


v. 


Kab 


a) < i88o) {sftra 


Cr. P. C.— 108 


Koto 9. 

Re. No. 24. 
v. Empress. 


p. 41 (41) 


Note 4. 

(1) (1903) 27 Bom. 590 (595). Narasimha 

Sankar v. Imam Valad Mohamad. 
[See also (1925) 1925 Cal. 831 (833): 52 
Cal. 499, Ifargahi v. Emperor. 
(1933) 1933 Sind 325 (326). Emperor v. 

Mahomed Usman (The police having 
no right to file a charge-sheet in a 
case under the Abkari Act, search 
under this section cannot he made) . ] 

(2) (1897) 24 Cal. 691 (696), Buhabal Shah 

v. Taraknath. 

(3) (1923) 1923 Cal. 108 (110), Emperor v. 

Ilari Das. 

Note 6. 

(1) (1926) 1926 AH. 147 (150), Emperor v. 

Pa ram Sukh. 

(1932) 1932 Lah. 581 (581, 582), General 
Relief Association, Lahore v. Empe- 
ror (Seizure of books for a suspected 
case under S. 294-A, Penal Code). 

(2) (1928) 1928 All. 185 (186), Jagannath y. 

Emperor. 

(3) (1928) 1928 All. 185 (186), Jagannath v. 

Emperor. 


S. 165, 
Notes 
1 — 6 . 



S 165, 
Notes 
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beyond the local limits of his own jurisdiction. 1 Where a search has to be made 
outside such local limits, he has to proceed as provided for by S. 166, infra. 

7. “Any place,’’ if includes the house of the accused. — Reading this 

section with Ss. 94 and 96, ante , it will be clear that “any place” will include 
the house ot an accused person also. 1 A search, therefore, under this section can 
be made of the house of an accused person. 2 

8. “After recording- in writing the grounds of his belief”.— Under the 

section as it stood Indore the amendment of 1923, a search for anything necessary 
lor an investigation could be made only when there was a reasonable belief that 
a person to whom, a summons or order could be issued, under S. 94. would not 
produce the thing 1 or when such ‘tiling’ is not known to be in the possession of 
any person. 1 nder t he present section a Police-officer, may make a search when 
he has reasonable g rounds for believing that anything necessary for the purposes 
ol investigation may be found in any place within the limits of the Police-station 
of which lie is in charge and that in his opinion it cannot be otherwise obtained. 2 
He is bound first to record in writing the grounds of his belief that the search 
was necessary : he will be acting illegally if he does not so record. 3 The 
recording can, however, be done at any place or at any time prior to the actual 
search. 1 


9. “Search ”. — See Notes 10 to 15, infra. 

10. Nature of search. — Even the section as it stood before the amend- 
ment of 1923, authorised a search only for “any document or thing”, (i.e.,) a 
specific document or tiling which might be the subject-matter of a summons or 
order under S. 94 or that might be necessary for the conduct of an investigation 
into an offence. T{ did not authorise a general search on the chance that some- 
thing might be found, 1 that is, a search not in respect of specified documents or 
things, but a roving inquiry for the purpose of discovering documents or things 
which might involve persons in criminal liability. 2 


Note 6. 

(1) (1023) 1923 All. 433 (433), Pitam Lai v. 

Emperor. 

(1919) 1919 Mad. 3" 3 (356, 357). Krishna 
Iyer v. Emperor. 

(1914) 1914 Sind 160 (162): 8 Sind L. R. 

1 , Mir shah Nawaz Khan v. Empe- 
ror. 


Note 7. 

(1) Seo Note 9 to S. 94 and Note 6 to S. 96, 

ante. 

(2) (1914) 1914 Cal. 256 (257, 258. 259): 41 

Cal. 261. B isse-r M isse r v . Empero r 
(12 Cri. L. Jour. 8. not followed). 
(1912) 13 Cri. L. Jour. 764 (765) (Cal.), 
Pran Khang v. Emperor (12 Cri. L. 
Jour. 8. not followed). 

(1927) 1927 Cal. 93 (95), Pares?, Chandra 
Sen Gupta v. Jopendra Nath Boy (12 
Cri. L. Jour. 8, dissented from). 


Note 8. 

(1) (1919) 1919 All. 207 (207, 208), If him 

Singh v. Emperor. 

(2) (1928) 1928 All. 185 (186), Jagannath v. 

Emperor. 

[See also (1873) 19 Suth. W. R. 7 (8), 
Queen v. Bala lei Lall. ] 

'(3) (1926) 1926 All. 147 (150, 151), Emperor 

v. Pa ram Sukh. 


(1928) 1928 All. 185 (186), Jayannath v. 
Emperor. 

(1933) 1933 Oudh 305 (307), Bohan Lai v. 
Emperor. 

(1932) 1932 Pat. 66 (68): 10 Pat. 821, 
( topi Malito v_. Emperor. 

[See also (1933) 1933 Sind 174 (175, 176): 

27 S. L. R. 209, Emperor v. Bhope 
(Case under Opium Act, I of 1878). 
(1932) 1932 Oudh 249 (250), Ujagar Singh 
v. Emperor (Case under U. P. Exciso 
Act, 1910).] 

(4) (1933) 1933 Sind 240 (243), Asandas v. 

Khamehand. 

Note 10. 

(1) (1911) 12 Cri. L. Jour. 8 (9): 38 Cal. 

304, Baj Rangi Gope v. Emperor. 
(1912) 13 Cri. L. Jour. 764 (765) (Cal.), 
Prakhang v. Emperor. 

(1915) 1915 All. 430 (431): 38 All. 14, 
Emperor v. Brikhbhan Singh. 

(1919) 1919 Mad. 751 (751, 752), Divakar 
Singh v. Ramamurthi Naidu. 

(1914) 1914 Cal. 256 (257, 258, 259): 41 
Cal. 261, Bissar Misser v. Emperor. 
[See also (1908) 8 Cal. L. Jour. 75 Bra- 
jendra Kishore Roy v. Clarke (Over- 
ruled by 13 Cri . . h. Jour. 693 on 
another point) . ] , .. 

(2) (1927) 1927 Cal. 93 (94, 95), Paresli Chan- 
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Since t lie amended S. 96, supra, permitted a general search , it was found 
necessary to amend this section so as to authorise a search only for specified 
things in a specified place. The words “and specifying in such writing 
— to be made'’ make this clear. So under the amended section also, the section 

9 

does not authorise a search for stolen property or for property generally , but 
only a search for specified stolen articles, 3 or anything necessary for the purposes 


of an investigation/ 1 


11. Who can conduct the search. — The search under this section may 
be conducted by the* officer in charge of a Police-station or a Police-officer making 
an investigation into an offence. AY here such a Police-officer is unable to conduct 
the search in person, he can by an order in writing and after recording his 
reasons, depute any officer subordinate to him to make t lie search — sub-S. (3). 


Under S. 551. infra, Police-officers superior in rank to an officer in charge 
of a Police-station may exercise the same powers throughout the local area to 
which they are appointed and therefore any superior Police-officer, for example, 
a Circle Inspector of Police, is competent to conduct the search under this section. 1 


12. Conduct of search — Sub-S. (4). — Sub-S. (4) makes the provisions 
of this Code as to search warrants, i.e., Ss. 96. 98, 99- A, 100 and 101 and the 
"eneral provisions as to searches contained in Ss. 102 and 103 applicable to 
searches under this section. So a Police-officer is bound in making a search under 
this section, to call upon two or more respectable witnesses as provided in S. 103 
to attend and witness the search. 1 

The provisions of this sub-section are not however imperative as the 
sections referred to therein are made applicable only so far as may he. The mere 
fact therefore that the police took two independent witnesses and did not call 
upon two witnesses from the locality 2 or the failure to call witnesses 3 does not 

make the search illegal. 

See further Notes to Ss. 102 and 103, supra. 


13. Inspection of thing's seized in search. — Where a document or other 
thi n o- is seized under this section and sent to the Magistrate under S. 170, the 
prosecutor would have an opportunity of inspection in the very nature of things. 1 

See further Note 19 to S. 96, ante. 


14. Resistance to illegal search. — The provisions contained in 
sub Ss (1), (3) an ^ (5b of ibis section are so strict that a search in contraven- 


. q rn Gupta V. Jogendranath Hoy. 
fS? Cal 93 (94). Paresh Chandra 
(3) (1927) 19 2 7 v Jogendranath. Roy. 

... (1933) 1983 Oudl. 305 (307), .Man Lai 
(1928) 1928"ao’"i85 (186), Jagannath v. 

1 Emperor. 

Koto 11- 

... , lfl27 ) 1927 All. 510 1516), Shiam Lai v. 

Emperor. 

Note 12. 

(1919) 1919 All. 41 (42), Nirmal Singh v. 

(1926) SaF^Ti- 147 (150. 151), Emperor 
' v. Par am Sukh. 


(1933) 1933 Sind 220 (222), Baloch Pir- 

im'i v. Emperor. 

[Seo (1935) 36 Cri. L. Jour. 551 (552) 
(All.), Ramrhandra v. Emperor 
(Person having suffered conviction 
for forgery a ml robbery taken by Sub- 
Inspector as n search witness — Whe- 
ther be is a suitable search witness) . 1 

(2) (1927) 1927 All. 516 (517), Shiam Lai v. 

E m pc ro r. 

(3) (1912) 13 Cri. L. Jour. 763 (764) (Mad.), 

Sri Sri Nadaduru Rajaguru Satago- 
pala Charlii v. Satrughna Jiehara. 

Note 13. 

(1) (1887) 15 Cal. 109 (142), Mahomed Jacka- 

riah v. Ahmed. 


S. 165, 
Notes 
10—14. 
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tion of those provisions will be illegal and resistance to such search will not be an 
offence, either under Ss. 353 or 332 of the Penal Code. 1 

See also . Xote 27 to S. 96, ante. 

15. Damages for illegal search.— A Police-officer before ordering the 

search of a man s house should take care to see that there are reasonable and 

sufficient grounds for his proceedings. Otherwise he will be liable to be called 

upon to justify his act in a suit brought against him, and may have to pay 

damages. 1 So also a Police-officer is liable who makes a search under this section 

in a non -cognizable case, and without an order from the Magistrate. 2 If, 

however, the search by a Police-officer is a bona fide one, he is not liable for 
damages. 3 

Where a Police-officer not having jurisdiction over the place searched 
helps in a search conducted by another Police-officer who is authorised to conduct 
the search, he is not liable in damages as one making an illegal search. 4 

16. “In person” — Sub-S. (2). — Sub-S. (2) provides that a Police- 
officer proceeding under sub-S. (1), shall conduct the search in person . This 
means that the officer should be present on the spot and exercise a general super- 
vision over the search in contradistinction to the cases where he is unable to go 
to the spot and deputes a subordinate by a written order to conduct the search in 
his place. It does not lay down that he should conduct himself the search, e.g., 
ransack the boxes, examine the roof, dig up the floor or otherwise seek the 
property. 1 

Where two houses have to be searched simultaneously and the Sub- 
Inspector searches one house and orders his constable to search the other, the 
procedure is not illegal. 2 


Note 14. 

(1) (1015) 1915 Ail. 442 (442, 443), Madho 

Sonar v. Emperor (Search outside 
the jurisdiction). 

(1923) 1923 All. 433 (433), Pitam Lall v. 
Emperor (Do.). 

(1919) 1919 Mad. 353 (357), Krishna Iyyer 
v. Emperor (Do.). 

(1014) 1914 Sind 100 (163): 8 S. L. R. 

1, Mir Shah Nawaz Khan v. Empe- 
ror (Do.). 

(1928) 1928 All. 185 (186). Jagannath v. 

Emperor (Non-recording of grounds of 
belief) . 

(1932) 1932 Pat . 66 (68): 10 Pat. 821, 
Gopi Mnhto v. Emperor (Do.). 
(1933) 1933 Sind 174 (175, 176): 27 S. 

L. R. 209, Emperor v. Bhopo (Do.). 
(1875) 7 N.-W.P. 209 (211). Queen v. 

Narain (No order in writing: delivered 
to a subordinate Pol ice- officer) . 
(1915) 1915 AH. 442 (442, 443), Madho So- 
nar v. Emperor (Do.). 

(1907) 6 Cri. L. Jour. 105 (106) (Mad.). 

YrnhfUtappn Naidu v. Emperor 
(Do.). 

[But see (1892) 1892 A. W. N. 1 (2). Em- 
press v. Nand Kishorc (No order in 
writing under this Code) . 

(1915) 1915 All. 430 (431. 432): 38 All. 

14. Emperor v. Briekbhan Singh 
(Order not specifying the thing or 
things to Ik* searched for) . 

(1907) 6 Or!. L. Jour. 439 (439) (Cal.). 

Idumandal v. Emperor (Do.). 

(1932) 1932 Pat. 66 (68, 69, 70): 10 Pat. 
821, Gopi Mahto v. Emperor (Non- 


sending of record to Magistrate) . ] 
Note 16. 

(1) (1873) 19 Suth. W. R. Cr. 7 (8), Queen 

v. Bolaki Lai. 

(2) (1897) 24 Cal. 691 (696), Bahabal Shah v. 

Ta raknath. 

(3) (1919) 1919 Mad. 751 (752), Divakar Singh- 

v. Ramamurthy. 

(1933) 1933 Sind 240 (242, 243), Asandas 
v. Khanchand. 

(4) (1919) 1919 Mad. 226 (228): 42 Mad. 446, 

Asan v. Masilamani. 

Note 16. 

(1) (1912) 13 Cri. L. Jour. 763 (764) (Mad.), 

Sri Sri Nadaguru Rajaguru 
popala Charlu v. Satrughna Bthari 
(Dissenting from 6 Cri. L. Jour. 
105). 

(1919) 1919 Mad. 226 (228): 42 Mad. 

446, Asan v. Masilamani. 

(1927) 1927 All. 516 (516, 517), Shiam Lai 
v. Emperor. 

[See also (1910) 11 Cri. L. Jour. 727 (728) 
(Mad.), In re Parasurama Asan . J 
[But see (1907) 6 Cri. L. Jour. 105 (106) 
(Mad.), In re Yenkatappo Naidu 
(Where it was held that a Sub-Ins- 
pector who sat outside and ordered 
the Constable to search, was not con- 
ducting the search in person. It 
submitted this is not a correct view. 
Dissented from in 13 Cri. L. Jour. 

(2) (1932) 1932 Oudh 249 (250), Ujagar Singh 

y. Emperor. 
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17. “An order in writing'”— Sub-S. (3).— Where the Police-officer 
cannot himself go to the spot for the search, he can under this sub-section depute 
a subordinate officer to do the search, by an order in writing specifying the place 
to be searched and the thing for which the search is to be made 1 and after 
recording his reasons for so doing. 

A subordinate Police-officer, though he is not empowered without an 
order in writing to search for property, can however enter a house without any 
warrant or order the search of a person who is charged with a cognizable offence. 2 


As to the effect of t lie non-compliance with these provisions, sec Note 14, 


ante. 


18. “Copies of records” — Sub-S. (5). — The new provisions in this sub- 
section are intended as an additional safeguard to protect individuals against 
general or roving searches. It is therefore made essential that a Police-officer 
conducting a search should send forthwith to the nearest Magistrate copies of 
the records that lie has prepared before the search. 1 

An order by a Magistrate in contravention of this sub-section refusing or 
passing an order tantamount to the refusal of copies of records made under 
sub-section (1) or sub-section (3) to the owner or occupier of the place searched, 
is illegal and will be set aside. - 

166*. (1) An officer in charge of a police-station ora 

police-officer not being below the rank of 
Sab-Inspector making an investigation 

may require an officer in charge of another 
police-station, whether in the same or a 
different district, to cause a search to 

be made in any place, in any case in which the former officer 

might cause such search to be made, within the limits of his 

own station. 


When officer in charge of 
police-station may require 
another to issue search- 
warrant. 


When Office r-in-eharge of 
Police-station mar requm* 
another to issue search 
warrant. 


*(CODE OF 1882— S. 166.) 

166. An Oflicer-in-charge of a Police-station may 
icquire an Officcr-in-eliarge of another Police-station, 
whether in the same or a different District, to cause a 
search to he made in any place, in any case in which the 
former officer might cause such search to he made within 
the limits of his own station. 


Such officer, on being so required, shall proceed according to the provisions of S. 165, 
and shall forward the thing found, if any, to the officer at whose request the search 

was made. 


Noto 17. v 

( 1 ) (1875) 7 N.-W.P. 209 (211), Queen v. 

,1915) ms' All. 442 (442. 443), Ua dho 
1 finnar v. Emperor. 

( 1914) l 014 Sind 160 d fl 2): 8 3. L. R. 

l Mir Shah Nawaz Khan v. Grown. 

/1Q151 1915 All. 430 (431) J 38 All. 14, 
( l9 15) r v> Jfrirkbhan Singh. 

(1907) 6 Cri. L. Jour. 439 (439) (Cal.), 


Jdu Mavfhtl v. Crown. 

(2) (1870) 7 Bom. H. C. R. 50 (52), Reg. v. 

Vyankatrav Shrinivae. 

. . Note 18. 

(1) (1926) 1926 Cal. 663 (663, 664), Lalmea 

v. Emperor. 

(2) (1928) 1928 All. 402 (402), Churamani 

Chaturvedi v. Emperor. 


S. 165, 
Notes 
17—18. 
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(2) Such officer, on being so required, shall proceed 
according to the provisions of section 165, and shall forward the 
thing found, if any, to the officer at whose request the search 
was made. 


(3) Whenever there is reason to believe that the delay 
occasioned by requiring an officer in charge of another police- 
station to cause a search to be made under sub-section (1) might 
result in evidence of the commission of an offence being 
concealed or destroyed , it shall be lawful for an officer in 

charge of a police-station or a police-off icer making an investiga- 
tion under this Chapter to search, or cause to be searched , any 
place in the limits of another police-station , in accordance with 
the provisions of S. 165, as if such place were within the limits 
of his own station. 


(4) Any officer conducting a search under sub-section 
(3) shall forthwith send notice of the search to the officer 
m charge of the police-station within the limits of which such 
place is situate , and shall also send with such notice a copy of 
the list (if any ) prepared tinder S. 103, and shall also send 
to the nearest Magistrate empowered to tahe cognizance of 
the offence, copies of the records referred to in S. 165, sub- 
sections (1) and (3). 


(5) The owner or occupier of the place searched shall, on 
application , be furnished with a copy of any record sent to 
the Magistrate under sub-section (4) : 

Provided that lie shall pay for the same unless the 
Magistrate for some special reason thinks fit to furnish it free 
of cost. 


(CODE OF 1872— S. 380.) 

3S0. An Officer-in-ehargo of a Police-station may 
require an Offieer-in-eliarge of another Police-station,. 

Whc-n officer of Police- whether subordinate to the same Magistrate as himself or 
station may require another to a Magistrate of another district, to cause a search to 
to issue search wairant. be made in any house or place, in any case in which the 

former officer might cause such search to be made within 
the limits of his own station. 

Such officer, on being so required, shall proceed according to the provisions of S. 370? 
and shall forward the thing found, if any, to the officer at whose request the search 
made. 
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SYNOPSIS. 


Note No. 

LEGISLATIVE CHANGES . . . . . . . . 1 

SCOPE OF THE SECTION . . . . . . ’ ’ 2 

SUB-S. (4)— FAILURE TO SEND COPIES OF RECORDS TO THE 

MAGISTRATE . . . . . . . . . . 3 


1. Legislative Chang-es. — 

Difference between the Code of 1861 and that of 1872 — 

A provision corresponding to the second paragraph of this section was 
newly added in 1872. 

Difference between the Codes of 1872, 1882 and 1898 — 

There was no material difference between the corresponding sections of 
the Codes of 1872, 1882 and 4898. 

Amendments in 1923 — 


(1) The words “or a Police-officer not being below the rank of a Sub- 
Inspector making an investigation” have been newly added in 
sub-section (1). 


(2) Sub-Ss. (3), (4) and (5) are new. 

2. Scope of the section. — S. 165, ante deals with the powers of a Police- 
officer in charge of a Police-station to make a search within the limits of his 
station. This section deals with his powers to have a search made within the 
limits of a station outside his own. For this purpose he may require the officer 
in charge of that station to cause a search to be made and such officer shall cause 
it to be made in the manner provided for in S. 165. 

Before the amendment of 1923 an officer in charge of one station, could 
under no circumstances himself proceed to make a search within the limits of 
another station. 1 Sub-S. (3) now provides that in the circumstances specified 
therein, he might do so. If he docs so he should send a notice of the search and 
a search list to the officer in charge of the station within the limits of which the 
search was made, and also send copies of the records prepared under S. 165, 
sub-Ss. (1) and (3) to the nearest Magistrate empowered to take cognizance of 

the offence. 

(CODE OF 1861— S. 143.) 


When one officer 

Police-station may 
another to issue a 
warrant. 


of a 
require 
search 


An OfTicer-in -charge of a Police-station may 
require an Officer-in-charge of another Police-station, 
whether subordinate to the same Magistrate as himself or 
to a Magistrate of another district to cause a search to 
be made in any house or place in any case in which he 
might cause such search to be made within the limits of 
his own station. 


Section 166 — Note 2. 

/inio 1916 All. 442 (443), Madhosonar y . 
(1) (l 01 > Emperor (Search after Intimation to 

the officer in charge of another station 

(1914) mlTsind 160 (162): 8 Sind L. R. 


1, Mirshah Nawaz Khan v. Crown. 
(1923) 1923 All. 433 (433): 45 All. 388, 
Pilam Lai y. Emperor. 

(1919) 1919 Mad. 353 (357), Krishna Iyyer 
v. Emperor. 

f-« 


S. 16G r 
Notes 
1 — 2 . 
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3. Sub-S, (4)— Failure to send copies of records to the Magistrate.— 

Sub-S. (4) is new and is obviously intended as an additional safeguard to 
proioci individuals against general or roving searches. The omission to comply 
with [lie provisions of this clause will render a conviction for resistance to the 
search, liable to be set aside. 1 


Procedure when 
invest! g a t i o n 
cannot he com- 
pleted in twenty- 
four hours. 


1©V. '(]) Whenever it 

appears that any 
investi g a t i o n 
under this Chap- 
ter cannot he 
completed with- 
in the period of twenty-four 
hours fixed by S. 61, and there 
are grounds for believing that 
the accusation or information 
is well founded, the officer in 
charge of the police-station 
shall forthwith transmit to the 
nearest Magistrate a copy of 
the entries in the diary herein- 
after prescribed relating to the 
case, and shall at the same 
time forward the accused 
(if any) to such Magistrate. 


1 67 


Procedure when 
invest! g a t i o n 
cannot he com- 
pleted in twenty- 
four hours. 


(1) Whenever any 
person is arrest- 
ed and detained 
in custody, and 
it appears that 
the investigation 
* * * cannot be completed 

within the period of twenty- 
four hours fixed by S. 61, and 
there are grounds for believing 
that the accusation or informa- 
tion is well founded, the officer 
in charge of the police-station 
or the police-officer making the 
investigation if he is not belotv 
the rank of Sub-Inspector shall 
forthwith transmit to the 
nearest Magistrate a copy of 
the entries in the diary herein- 
after prescribed relating to the 
case, and shall at the same time 
forward the accused * * to 

such Magistrate. 


*(CODE OF 1882— S. 167.) 

167. Whenever it appears that any investigation under this chapter cannot be com- 
pleted within the period of twenty-four hours fixed by 
S. 61, and there aie grounds for believing that the 
accusation is well-founded, the Officer-in-charge of t ie 
Police-station shall forthwith transmit to the nearest 
Magistrate a copy of the entries in the diary hereinafter 
prescribed relating to the case, and shall at the same time forward the accused to sue 1 
Magistrate. 

The Magistrate to whom an accused person is forwarded under this section may, 
whether he has or lias not jurisdiction to try the case, from time to time authorize the *. e < en 
tion of the accused in such custody as such Magistrate thinks fit, for a term not excee in 


Procedure when investiga- 
tion cannot be completed in 
twenty-four houis. 


Note 3. 

( 1 ) (1926) 1926 Cal. 663 (664), Lai Mea v. 


Emperor. 



1 


When investigation 


CANNOT BE COMPLETED IN 


TWENTY-FOUR HOURS. 
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(2) The Magistrate to whom an accused person is for- 
warded under this section may, whether he has or has not 
jurisdiction to try the case, from time to time authorize the 
detention of the accused in such custody as such Magistrate 
thinks lit, for a term not exceeding fifteen days in the whole. 
If he has not jurisdiction to try the case or commit it for trial, 
and considers further detention unnecessary, he may order the 
accused to be forwarded to a Magistrate having such jurisdic- 
tion : 

Provided that no Magistrate of the third class, and no 
Magistrate of the second class not specially empowered in 
this behalf by the Local Government shall authorise detention 
in the custody of the police. 

(3) A Magistrate authorizing under this section deten- 
tion in the custody of the police shall record his reasons for so 

doing. 

(4) If such order is given by a Magistrate other than the 
District Magistrate or Sub-divisional Magistrate, he shall 
forward a copy of his order, with his reasons for making it, to 
the Magistrate to whom he is immediately subordinate. 


fifteen days. If he has Il °t jurisdiction to try the case or commit it for trial, and considers 
further detention unnecessary, he may order the accused to be forwarded to a Magistrate 
having such jurisdiction. 

A Magistrate authorizing under this section detention in the custody of the police 
shall record his reasons for so doing. 

If such order be given by a Magistiate other than the District Magistrate or Sub- 
di visional Magistrate, he shall forward a copy of his order, with his reasons for making it, 
to the Magistrate to whom he is immediately subordinate. 


(CODE OF 1872— S. 124, Paras. 2, 3 and 4.) 


Accused not to be detain- 
ed by poUee more than 
twenty-four hours 
special authority. 


without 


124. If the investigation lias not been completed 
within the twenty-four hours and no such special order has 
been passed, and if there are grounds for believing that the 
accusation is well founded, the Officer-in-charge of the 
Police-station shall forward the accused person to the 
Magistrate having jurisdiction, with a statement of the 
offence for which lie has been arrested. 


A Magistrate authorizing detention under this section shall record his reasons for 


so doing- . 

If such order he given by a Magistrate other than the Magistrate of the district or 
* n. division of a district, he shall forward a copy of his order, with his reasons for 
making it, to the Magistrate to whom he is subordinate. ' 

mfl 1 Cr.’ P. C.-109 
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• § 


• • 


• • 


♦ • 


SYNOPSIS. 

SCOPE AND OBJECT OF THE SECTION . . 

DIFFERENCE BETWEEN THIS SECTION AND S. 344 
“OR THE POLICE-OFFICER MAKING THE INVESTIGATION 
IF HE IS NOT BELOW THE RANK OF A SUB-INSPECTOR’’. 
“SHALL FORTHWITH FORWARD THE ACCUSED’” 

“WITH COPIES OF ENTRIES IN THE DIARY” 

“TO ANY MAGISTRATE HAVING JURISDICTION OR NOT” . . 
“FIFTEEN DAYS IN THE WHOLE” 

REASONS TO BE RECORDED .. 

EFFECT OF DETENTION IN CONTRAVENTION OF THIS 

SECTION 

NATURE OF PROCEEDINGS UNDER THIS SECTION 
APPLICABILITY OF THIS SECTION TO SECURITY PROCEED- 
INGS 

IF APPROVERS CAN BE DETAINED IN POLICE CUSTODY 
UNDER TUTS SECTION 

ADMISSIBILITY OF STATEMENTS REDUCED TO WRITING 
DURING POLICE INVESTIGATION . . 


Note 


• • 


No. 

1 

2 


4 V 

o 


5 


6 

7 

8 


9 

10 

11 

12 

13 


Of her Topics. 


Detention and Remand. Sec S. 344, Note 
17. 

Further detention how obtained. See Note 

r>, pt, l. 


Grounds of detention. Sec Note 8, Pts. 4-12. 
Reasons for and necessity of detention 
should be given. See Note 8. 


1. Scope and object of the section. 


See Note 16 to 8. 344, infra. 

The provisions of this section are to be read as supplementary to those 
contained in S. 61, supra. 1 The object of these provisions of law is to see that 
persons arrested by the police are brought before a Magistrate with the least 
possible delay, 2 in order to enable the latter to judge if such person has to be 
further kept in police custody, and also to enable such person to make any 


(CODE OF 1861— S. 152.) 

152. No Police-officer shall, without the special order of a Magistrate, detain 

accused person in custody for a longer period than, 
all the circumstances of the case, is reasonable: sue* 
period in no case to exceed twenty-four hours. It ™ 
enquiry has not been completed within twenty-four hours, 
the Officer in-ehargo of the Police-station shall neverthe- 
less, f 01 ward the accused to the Magistrate with a shot 
despatch stating the offence for which the accused has been arrested, i 
are grounds for believing that the accusation is weU founded. 

(1924) 1924 Cal. 476 (478): 51 Cal. 402. 

Nogendranath Chukrabarthi 
(1883) 6 C Mad. 63 (66), Manikam Mudali. 


Accused not to be detain- 
ed by the police beyond 24 
hours without special 
authority. 


Section 167— Note 1. ... 

(1) (1931) 1931 Lnh . 353 (355): 12 Lah. 604, 

Kundan Lai v. Emperor. 

(2) (1888) 11 Mad. 98 (101), In re Ponnxir 

8uami . 
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representation lie may wish to make in the matter. 3 By these provisions it is 
intended lo pievent the possible abuse by the police ol their powers in irying* 10 
make discoveries of crime by means of duress, terror and wrongful confinement. 4 
This section provides that in certain ; cases detention in police custody of the 
arrested person may he permitted so that the police may complete the investi- 
gation and decide whether to proceed under S. 169 or S. 170. 3 

S. 344, infra , gives to Magistrates analogous powers of remand. 

2. Difference between this section and S. 344 . — Sec Note 17 to S. 344, 

infra. 

3. “Or the Police-officer making the investigation if he is not below 
the rank of a Sub-Inspector". — These words have been newly added bv the 
Amending* Act of 1923. Before the amendment, only the officer in charge of a 
Police-station could send the arrested person before a Magistrate for remand 
under this section. This section applies only when the police arc invcsticjatinc/ 
the case; a Magistrate wiio makes an investigation under S. 202 cannot under this 
section keep t he accused person in custody. 1 An officer attached to the Criminal 
Investigation or Intelligence Department working under the orders of his 
superior cannot lie taken to he an investigating officer; he is asked to do only 
particular acts, < .//., to make a search. 2 As to who can apply for remand under 
the Local Police Codes sec the undermentioned cases. 3 

4. “Shall forthwith forward the accused”. — The word “accused” in 
this section and in Ss. 169, 170 and 173 denotes the supposed offender who has 
not yet come under the cognizance of any official but the police and who in 
Chapter V is called “person arrested”. 1 

It does not rest in the discretion of the Police-officer to keep the prisoner 
in custody where and as long as he pleases. Cnder no circumstances, can he be 
retained for more than 24 hours without the special leave of the Magistrate 
under this section. Any longer detention is absolutely unlawful. 2 The accused 
should actually he sent before the Magistrate; the police cannot have the accused 
in their custody and merely write for and obtain the special leave under this 
section for such detention. 3 

5. “With copies of entries in the diary”.— It is imperative that the 

the 

•v 


wnu w “ v . ii/ to mi -a 1 1 v c elicit tin 

Police-officer should send along with the accused a copy of the entries in tin 
diary which he is bound to keep under S. 172, infra. The entries in the diarj 


afford to the Magistrate the information upon which he can decide whether or 
not he should authorise the detention of the accused person in custody or upon 
which he can form an opinion as to whether or not further detention is necessary. 1 
6 “To any Magistrate having jurisdiction or not”.— Tf the police 


(3) 

(4) 

( 5 ) 

(1) 

( 2 ) 
(3) 


(1931) 

(1932) 

(1886) 

(1926) 

(1930) 

(1912) 

(1912) 


1931 Lah. 99 (100): 12 Lah. 435, 
Jtalkrish na v. Emperor. 

1932 Oudh U (17), Jot Singh v. 

Rat^M (272, 273), Empress v. 

1926 Boni. 551 (554): 50 Bom. 
741 , In re Llewelyn Evens. 

Note 3. 

1930 AU. 259 (260): 52 All. 457, 
Anand Tiehari Lot v. Emperor. 

13 Cri. L. Jour. 305 (350) : 35 Mad. 
947 Emperor v. Nilakanta. 

13 Cri. L. Jour. 65 (106) (Cal.), 
Peary Mohan v. Weston. 


Note 4. 

(1) (1892) 16 Bom. 661 (668), Empress v. 

Mona Puna. 

(2) ( 1807) 7 Sulh. W. R. 3 (6), Empress v. 

Jl chary Singh. 

(1880) 6 Cal . L. R. 289 (293), Krishna 
Monee v. Emperor. 

(3) (1912) 13 Cri. L. Jour. 65 (106) (Cal.), 

Peary Mohan Das v. Weston. 

(1867) 1867 Pun. Re. No. 39, p. 72 (76), 
Crown v. Shera. 

Note 5. 

(1) (1897) 19 All. 390 (404) (P. B.), Em- 

press v. Mannu. 

(1882) 6 Mad. 69 (70), In re Ponnuswarni. 
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consider Unit detention of an accused in their custody, is necessary, they must 
take t lie accused to the nearest Magistrate whether he has or has not jurisdiction, 
to try the case. 1 This latitude is merely to provide for cases in which it might 
not be possible to approach the Magistrate having jurisdiction owing to distance 
or similar difficulties. 2 In the absence of such difficulties it is desirable that 
the Magistrate of the illaqa should be approached and the practice of obtaining 
an order of detention from any Magistrate at the choice of the police is open 
to objection. 3 

A Deputy Commissioner of Police, Calcutta, who is a Justice of the 
Peace, cannot order t lie detention of the arrested person in police custody. 4 

7. “Fifteen days in the whole”. — The longest period for which an 
accused can be ordered to be detained in police custody by one or more such orders 
is only 15 days. 1 It was so held under the 1861 Code 2 where the time limit was 
not fixed; and also under the Code of 1S82 3 where the words “ in the whole 
were absent. 

Where even within the 15 days time allowed under this section, the 
investigation is not complete, the police may release the accused under S. 169, 
or may send him to the Magistrate having jurisdiction to try the case or hold 
an inquiry with a report under S. 173, and then the Magistrate may remand the 
accused under S. 344. 4 But such remand will not be to police custody. A 
detention under this section to the police custody for more than 15 days is illegal. 

8. Reasons to be recorded. — Sub-S. (3) requires that when the Magis- 
trate authorises detention in police custody, he should record his reasons for so 
doing. The object of this provision is to see that the Magistrate takes the 
trouble to study the police diaries and to ascertain the actual conditions under 
which such detention is asked for. 1 The law is jealous of the liberty of the 
subject and does not allow detention unless there is a legal sanction for it. 2 So 
in every case where a detention in police custody is ordered under this section 
the Magistrate should state his reasons clearly. 3 He should satisfy himself 
that the accusation is well-founded, 4 and (b) tlmt the presence of the accused 
is necessary while the police investigation is being held, 0 as for example, where 
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some property has to be recovered or produced by the accused. 6 The mere fact 
that the police state that the presence of the accused is necessary to finish the 
investigation, is not sufficient, to order detention. 7 To order a detention of the 
accused in order to get from him a confessional statement or that he may be 
forced to give a clue to stolen property is most objectionable. 8 Similarly it is 
improper to order detention in police custody on a mere expectation that time 
will show his guilt 9 or for the reason that the accused promised to tell the truth 10 
or for verifying a confession recorded under S. 164 11 or for the reason that 
though repeatedly asked the accused will not give any clue to the property. 12 


It is improper for a Magistrate to authorise detention in police custody 
without recording special reasons. 13 But the mere omission to record reasons 
where it appears that the Magistrate has made the order after due consideration, 
does not make such detention illegal 14 nor will such detention be illegal 
within the meaning of S. 491, infra.™ Magistrates ordering detention should 


within the _ . , . .. . , 

always be careful to ascertain how long the persons have been in police custody 

and influence 16 Where there are good reasons for remand under this section, a 

Magistrate should invariably limit the term of detention as much as possible to 

what may be necessary for the object in view. 17 

9 Effect of detention in contravention of this section. — Where a 
Police-officer detains a person for a period more than that fixed in S. 61, the 
detention is illegal 1 and the officer is liable to punishment under S. 29 of the 
P lice Act (Act V of 1861). 2 It is not necessary to prove that the Police-officer 
detained the accused with any guilty konwledge. 3 If the detention is for the 
mu-pose of wrongfully obtaining a confession or some property from the accused, 
the Police-officer may render himself liable to be punished under Ss. 347 and 348 

of the Penal Code. 4 

10 Nature of proceedings under this section. — A Magistrate ordering 
detention under this section acts in his judicial and not executive capacity. 1 

\ 1' cation bv the police for an order of detention under this section is 

nrocecding within the meaning of S. 340 (1), infm, and the accused is entitled 
t be represented by counsel in such proceeding. 2 The police should not refuse 
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S. 168. 


to allow the lei>al advisers of the accused to interview or refuse to allow the 
relatives ol* the accused to supply him food and clothing. 3 

11. Applicability of this section to security proceedings. — Before the 
amendment of 1 his section in 1923, it was held that the section applied only 
where the investigations were held “under this chapter “ and did not therefore 
apply to proceedings under Chapter YITI (Security proceedings). 1 The words 
“under this chapter’' have now been omitted. 

12. If approvers can be detained in police custody under this section. 

— An approver cannot be detained in police custody under this section. He can 
be kept only in magisterial custody. 1 

13. Admissibility of statements reduced to writing during police 
investigation. — The statements recorded during investigation are inadmissible 
in evidence. 1 The accused is not entitled to a copy of the report to the Magis- 
trate under S. 167 as il is an extract from the police diarv and protected by 
S. 172. 2 


1 ©8.* When any subordinate police-officer bas made any 

investigation under this Chapter, he shall 

subordinatVpohce 1 officer. report the result of such investigation to 

the officer in charge of the police-station. 


Report, of investigation by 
subordinate Police-officer. 


-(CODE OF 1882— S. 168.) 

168. When anv subordinate Police-officer lias 
made any investigation under this chapter, he shall re- 
port the result of such investigation to the Officcr- 
in-charge of the Police-station. 


(CODE OF 1872— S. 123.) 


123. 


* 


•* 


lien anv subordinate Police-officer has made any investigation 

under this chapter he shall, if so required 
Investigation by Police. by the Officer-in-charge of the Police-station, submit a 

report of such investigation to him; or lie may do so with- 
out such requisition; and the Officer- in-charge of the Police-station shall then proceed as if 
lie had made the investigation himself. 


151. 


(CODE OF 1861— S. 151.) 

* * * * 
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SYNOPSIS. 

Note No. 

OBJECT OF THE SECTION .. .. .. 1 

WHETHER TIIE REPORT made under this section is 

A PUBLIC DOCUMENT .. .. .. 2 

1. Object of the section. — This section contemplates that the officer in 
charge of the Police-station should assume direct responsibility for sending up 
cases to the Magistrate under S. 170. infra. See the Report of the (Select Com- 
mittee) . 

2 . Whether the report made under this section is a public document. — 

See Notes to S. 157. 


Release of ac- 
cused when evi- 
dence deficient. 


1 69 * If, upon an investi- 
gation under this 
Chapter, it ap- 
pears to the offi- 
cer in charge of the police-sta- 
tion that there is not suffi- 
cient evidence or reasonable 
ground of suspicion to justify 
the forwarding of the accused 
to a Magistrate, such officer 
shall, if such person is in cus- 
tody, release him on his execut- 
ing a bond, with or without 
sureties, as such officer may 
direct, to appear, if and when 
so required, before a Magis- 
trate empowered to take cogni- 
zance of the offence on a police- 
report and to try the accused 
or commit him for trial. 


169 . 


Release of ac- 
cused when evi- 
dence deficient. 


II', upon an investi- 
gation under this 
Chapter, it ap- 
pears to the offi- 
cer in charge of the police-sta- 
tion or to Hie police-officer 
making the investigation that 
there is not sufficient evidence 
or reasonable ground of suspi- 
cion to justify the forwarding 
of the accused to a Magistrate, 
such officer shall, if such person 
is in custody, release him on 
his executing a bond, with or 
without sureties, as such officer 
may direct, to appear, if and 
when so required, before a 
Magistrate empowered to take 
cognizance of the offence on a 
police-report and to try the 
accused or commit him for 
trial. 


station 


xvi any Subordinate Police-officer lias made any enquiry under this chapter, ho may 
1 be required by the Officer-in-charge of the Police-station to 

submit a report of sucli enquiry to him, or may do so with- 
out such instructions, and the Officer-in-charge of the Poliee- 
shall then proceed as if he had made the enquiry himself. 


Enquiry l.y the Police. 


*(CODE OF 1882— S. 169.) 

169. If, upon an investigation under this chapter, it 
. 0 f accused when appears to the Officer-in -charge of the Police-station that 

e there is not sufficient evidence or reasonable ground of sus- 

picion to justify the forwarding of the accused to a Magis- 


43videpce deficient 


S. 168, 
Notes 
1 - 2 . 
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S, 169, 
Notes 
1—3. 


SYNOPSIS. 


« • 


LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
INSUFFICIENCY OF EVIDENCE 

SURETY BOND TO APPEAR BEFORE A MAGISTRATE 
RE-ARIIEST OF THE PERSON RELEASED UNDER THIS 
SECTION 

POWER OF POLICE-OFFICER TO ALLOW WITHDRAWAL OF 
COMPLAINT 


:Note No. 
1 


2 

3 

4 


5 


6 


1. Legislative changes. — The words ‘ or, to the officer making the 
investigation are newly added by the Amending Act of 1923. 

2. Scope of the section. — Ss. 1G9, 170 and 173 should be read together, 
S. 169 relates to eases in which it is found that there is no sufficient evidence 
for forwarding the accused to a Magistrate, and consequently no person is sent 
up for trial. S. 170 applies to eases in which upon investigation the accused 
is sent up for trial. S. 173 contains general directions relating to both. 1 

This section is applicable while the case is still under investigation 
of the police. It cannot he employed after the accused has appeared before 
the Magistrate.- The reason is that the accused having surrendered himself 
to the Court, it is for the Court to decide whether to release him or not. 

3. Insufficiency of evidence. — Where after the completion of investi- 
gation it is found that- there is no sufficient evidence or reasonable ground of 
suspicion to justify the sending up of the accused, the accused must be released. 1 


tratc, sui'li officer shall, it such person is in custody, release 
him on his executing ;* homl with or without! sureties, as such officer may direct, to appear, 
if anil when so required, before a Magistrate empowered to take cognizance of the offence 
on a Police-report, and to try the accused, or commit him for trial. 


(CODE OF 1872— S. 125.) 

325. If it appears to the Officer-in-charge of the Police-station that there is not 

sufficient evidence or reasonable ground of suspicion to justi- 
Procedurc of police in case fy the transmission of an accused person to the Magistrate, 
of deficient evidence. sneli officer shall release the accused person on bail or on his 

own recognizance, to appear when required, and shall submit 
a report of the case for the orders of the Magistrate having jurisdiction. Such report- 
shall be 


ing the oi 


V' » ‘ ■ • ' ' * - - - - - ■ - - - — — u w- ■ ■ | 

submitted through the superior officer of police mentioned in S. 117, who may, pen - 
mlors of the Magistrate, give instructions as to the conduct of the investigation. 


(CODE OF 1861— S. 153.) 

1(33. If it shall appear to the Officer-in-cliarge of the Police-station that there i> 

sufficient evidence or reasonable ground of suspicion 0 
Police how to proceed in justify the transmission of the accused person ^ 

cases of deficient evidence. Magistrate, he shall releaSt the accused on bail, oi on us cm 

recognizance, to appear when required, and shall submit 

report of the case for the ordois of the Magistrate. 


Section 169 — Note 2. 

(1) (1908) 7 Cri. L. Jour. 414 (415): 4 L. 

B. It. 137, Hakim Ally v. Emperor. 

(2) (1933) 1933 All. 582 (585), Rabat Husain 


v. Emperor. 

Note 3. 

(1) (1914) 1914 All. 413 

Ganesb. 


(413), Emperor v. 
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The 
1 he 


When an investigating officer reports to a Magistrate that there is no 
sufficient evidence against an accused, the Magistrate cannot order his further 
detention to enable the police to institute proceedings under S. 110, supra. 2 

4. Surety bond to appear before a Magistrate.— The section autho- 
rises the taking of a bond with or without sureties for the appearance ot' the 
accused before a Magistrate empowered to act on a police report. Therefore, 
a bond taken under this section for the appearance of an accused before the 
police is ab initio void. 1 Moreover, a Police-officer cannot take a third party’s 
bond for the appearance of the accused without taking a bond from the accused 
himself for his appearance, because there cannot be a surety without a princi- 
pal. 2 

5. Re-arrest of the person released under this section. - 

admission to bail under this section is only a provisional arrangement. 
Magistrate to whom the report is sent under S. 173 may either discharge 
bond or order the re-arrest of the accused. If the Magistrate believes that 
there is a prima facie case of a noil-cognizable offence, the police should re- 
arrest the accused and forward him in custody to the Magistrate. 1 

It has been held in the undermentioned case 2 that where a person is 
apprehended along with others and is released by the police under this section, 
it is unfair to launch a prosecution against such person based upon facts dis- 
closed in the evidence which he gives against the accused. 

6. Power of Police-officer to allow withdrawal of complaint. — Permis- 
sion to withdraw a complaint is a judicial act, the exercise of which is vested in 
Magistrates under 8s. 248 and 345. infra, and the police have no authority to 
entertain an application for withdrawal under this or any other section 1 

1 TO.* (1) If, upon an investigation under tliis Chapter, 

it appears to the officer in charge of the 

Case to be sent to Magis- • . £ • 

trate when evidence is suffi- police-station that there is sufficient evi- 

cient * dence or reasonable ground as aforesaid, 

such officer shall forward the accused under custody to a Magis- 


*(CODE OF 1882— S. 170.) 

170. If, upon an investigation under this chapter, it appears to the Officer-in-charge 

of the Police-station that there is sufficient evidence or re?.- 
Case to he sent to Magis- sonable ground as aforesaid, such officer shall forward the 
trate when evidence is suffi- accused under custody to a Magistrate empowered to take 

cognizance of the offence upon a police-repoit, and to Iry 
the accused, or commit him for trial; or, if the offence is 
bailable and the accused is able to give security, shall take security from him for his appear- 
ance before such Magistrate on a day fixed, and for his attendance from day to day before 
such Magistrate until otherwise directed. 


,1021) 1921 All. 278 (280): 43 All. 180, 

' Uahu v. Emperor. 

/ i qi 41 1914 All. 413 (413), Rex v. Ganeah. 
(2) mi 1921 AH. 278 (280): 43 All. 186, 

' Rahu v. Rex. 
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TOT. 
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(2) (1928) 1928 Lah. 318 (319), Wadhaua v. 
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(2) (1933) 1933 All. 399 (401), Chunnilal v. 
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trate empowered to take cognizance of the offence upon a police- 
report and to try the accused or commit him for trial or, if the 
offence is bailable and the accused is able to give security, shall 
take security from him for his appearance before such Magis- 
trate on a day fixed and for his attendance from day to day 
before such Magistrate until otherwise directed. 

(2) When the officer in charge of a police-station for- 
wards an accused person to a Magistrate or takes security for 
his appearance before such Magistrate under this section, he 
shall send to such Magistrate any weapon or other article which 
it may be necessary to produce before him, and shall require the 
complainant (if any) and so many of the persons who appear to 
such officer to be acquainted with the circumstances of the case 
as lie may think uecessary, to execute a bond to appear before 
the Magistrate as thereby directed and prosecute or give evidence 
(as the case may be) in the matter of the charge against the 
accused. 

(3) If the Court of the District Magistrate or Sub-divi- 
sional Magistrate is mentioned in the bond, such Court shall be 


When the Officer in charge of a Police-station forwards an accused person to a 
Magist i ate, or lakes security for his appearance before such Magistrate under this section, 
he shall send to such Magistrate any weapon or other article which it may be necessary to 
produce before him, and shall require the complainant (if any), and so many of the persons 
who appear to such officer to he acquainted with the circumstances of the ease as he may 
think necessary, to execute a bond to appear before the Magistrate, and prosecute or give 
evidence (as the case may be) in the matter of the charge against the accused. 

If the Court of the Distiiet Magistrate or Sub-divisional Magistrate be 
mentioned in the bond, such Court shall be held to include any Court to which such Magis- 
trate may refer the ease for inquiry or trial, provided reasonable notice of such reference 
be given to such complainant or persons. 

The day fixed under this section shall be the day whereon the accused person is to 
appear, if security for his appearance has been taken, or the day on which he may be expect- 
ed to arrive at the Court of the Magistrate,, if he is to be forwarded in custody. 

The officer in whose presence the bond is executed shall deliver a copy thereof to 
one of the persons who executed it and shall then send to the Magistrate the original 

with its report. 


(CODE OF 1872— S. 123, Para. 1, S. 127 Para. 1, S. 128, Para. 2, S. 130, Paras. 1-4.) 

123. If the person arrested appears, from the information obtained, to ha\e coni 

mitted the offence charged, and the offence is not bailable, 
the Officer-in -ebarge-of the Police-station shall forward him 
Investigation by Police. under cllsto dy to the Magistrate liaiing jurisdiction, and 

shall bind over the complainants if any, and so many of the 
persons who appear to be acquainted with the circumstances of the case as maj be 
sarv, to appear on a fixed day bcfoie such Magistrate, and to remain in attencance 

otherwise directed. 
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held to include any Court to which such Magistrate may refer 
the case for inquiry or trial, provided reasonable notice of such 
reference is given to such complainant or persons. 


(4) The day fixed under this 
section shall be the day where- 
on the accused person is to 
appear, if security for bis ap- 
pearance has been taken, or 
the day on which he may be 
expected to arrive at the Court 
of the Magistrate, if he is to 
be forwarded in custody. 


Repealed by the Criminal 
Procedure Code Amendment 
Act II of 1926. 


127. The investigation shall l>e completed without unnecessary delay, and, as soon 

as it is completed, the Police-officer making the same shall 
Report of Police-officer. forward to the Magistrate having jurisdiction a leport in 

the form prescribed by the Local Government, setting forth 
the names of the parties, the nature of the complaint, and the names of the persons who 
appear to be acquainted with the circumstances of the case, and shall also send to such 
Magistrate anv weapon or article which it may be necessary to produce before him. 

128. ***** 

But a person accused of any bailable offence shall he 

Admission to bail. admitted to bail, if sufficient bail be tendered for his appear- 

ance before the Magistrate having jurisdiction in respect 
of the offence. 


130 Every complainant and other person acquainted with the facts .and circum- 
stances of the case, whose attendance before the Magis- 

Uomnlainants and witnesses trate having jurisdiction is deemed necessary by the Police- 
. execute recognizances to officer making the investigation, shall execute a recogni- 
zance in the Form (F) given in the second schedule hereto^ 
appear. or to the like effect, for appearance before the Magistrate 

l.avh.g juiisdiction in respect of the offence on a fixed day. 

If the Court of the Magistrate of the District, or of a Magistrate of a division of a 
. . be i nser ted in the bond, it shall be held to include any Court/ to which such Magis- 
trate^may refer the wise for inquiry or trial, provided notice be given to such 

complainant or witness. 

Such day shall be the day whereon the accused person is to appear, if li 
, i h«il or the day on which he may be expected to arrive at the C 

Magistrate, 0 if h® «. <® be forwarded in custody. 

The Officer in whose presence the recognizance is executed shall, after delivering to 

or one of the witnesses a duplicate thereof, send it with his report to 

Magistrate having jurisdiction. 


he had been 
Court of the 


the 


(CODE OF 1861 — Ss. 151, 155, 166 and 158.) 

151 If the person arrested appears from the information obtained to have com- 
mitted the offence charged, and the offence is not bailable, 
uiry by the Police, the Officer-in-charge of the Police-station shall forward him 
n< * under custody to the Magistrate having jurisdiction in res- 


S. 170. 
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(5) The officer in whose presence the bond is executed 
shall deliver a copy thereof to one of the persons who executed 
it, and shall then send to the Magistrate the original with his. 
report. 


SYNOPSIS. 




• • 


LEG! SLAT 1 V E Cl I A X G E S 
SCOPE AXI) APPLICABILITY OF THE SECTION 
ACCUSED MUST BE FORWARDED TO MAGISTRATE HAVING 
JURISDICTION 

POWERS AND DUTIES OF TIIE POLICE UNDER THIS SEC- 


TION 

ACCUSED— MEANING OF 
BOND BY WITNESSES 


1 

2 

a 

4 

5 

6 


Other Topics. 

Accused when to be sent to Magistrate. Power of Investigating-offieer — Whether can 
See Note 2, Pt. ]. be controlled by Police Superintend 

All the evidence to be sent. 'See Note 4, dent. See Note 4, Pt. 3. 

pt. 4-Z>. Recognizance should specify the day of 

Appearance of — Security for complainant. appearance. See Note 6, Pt. 3. 

See Note G, Pts. 1-2. Whose witnesses should be bound over. 

Charge-sheet — Copy of. See S. 173. See Note 6, Pt. 1. 

_ — 

pect of the offence, and shall bind over the prosecutor and witnesses to appear on a fixed 
day before such Magistrate. 




1.1."). The enquiry shall be completed without unnecessary delay, and as soon as it is 

completed, the Police-officer making the enquiry shall f° r * 
ward to the Magistrate a report in such foim as shall be 
prescribed by the Local Government setting forth the names 
of the parties, the nature of the complaint, and the names 
of the witnesses, without any expression of opinion as to the 
guilt of the accused person, and shall also transmit any weapon or article which it maybe 
necessn rv to produce before the Magistrate. 

• ^ H X 


Report of Police-oflicor of 

what to consist. 


15G. 


* 


But a person accused of any other offence shall be admitted 
Bail> to bail, if sufficient bail be 'tendered for appearance before 

the Magistrate having jurisdiction in respect of the offence. 

158. Every prosecutor and witness, whose attendance before the Magistrate niay be 

deemed necessary by the Police-officer making the enquirj, 
Prosecutors and witnesses shall execute a recognizance in the Form (E) given in e 
to execute recognizances to Appendix, or to the like effect, for appearance before * 
appear before the Magis- Magistrate having jurisdiction in respect of the offence on 
trat0 . . fixed day, which shall be the day whereon the accused pe"soi 

is to appear, if he shall have been admitted to bail, or » 
day on which he may be expected to arrive at the Court of the Magistrate if he is to ® 
forwarded in custody. The officer in whose presence the recognizance is exeeu e , 
forward it with his report to the Magistrate, and shall deliver to tire pros ecu 

witnesses a duplicate of the despatch. # 
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1. Legislative changes. — 

Difference between the Codes of 18G1 and 1872 — 

The words corresponding: to sub-S. 3 were not found in the Code of 
1801, but were inserted in the Code of 1872. 

D iff erenci bet wa n the Codes o) 1872 and 1882 — 

The provision that the Police-officer shall take security from the accused 
and release him on bail where the offence is bailable and the accused is able to 
give security was first introduced in 1882. 

Difference between the Cades o) 1882 and 1898 — 

There is no change between the Codes of 1882 and 1898. 

Amendment in 1920 — Sub-S. (4) has been repealed by Act 11 of 1920. 

2. Scope and applicability of the section. — This section enables an 
officer in charge of a Police-station, if there is sufficient evidence or reasonable 
ground to justify the sending up of the accused, to forward him under custody 
to a Magistrate empowered to take the cognizance of the offence upon a police 
report. ° It is not necessary that the investigation should have been completed 
at that time nor is it necessary to send a final report under S. 173 at the same 

time. 1 

For a fuller discussion, sec Note 10 to S. 344, infra. 

ie procedure prescribed under this section applies also to investigations 
d in a non-eognizable case under the orders of a Magistrate. 2 It also 
applies to arrests made under Ss. 37 and 41 of the Excise Act (Act XII of 
1890) 3 and to reports in respect of investigations conducted by the police under 

the Madras Salt Act. 4 

3 Accused must be forwarded to Magistrate having jurisdiction. — 

\n accused can, under this section, be forwarded only to a Magistrate 
1 )0Were d to take cognizance of the offence, upon a police report, and x - ““ 
eI 1 mlu it him for trial. It is irregular to send the accused and the wi 
£ r « co ano ther Magistrate who is not so empowered. 1 As to reports under what 
sections of the Code is contemplated by the words “police-report”, see S. 190, 

infra. 

The power of Police-officers to take bail is regulated by the Code of 
. i procedure. Hence it was held that a Magistrate cannot authorise a 
Crimni - ] e t0 a( imit to bail persons sent up to him by Police patels under 
Police • ^ ^ j> om | )a y yin of 1807 for offences for which bail may be 

lllowecTby the Code of Criminal Procedure.* 

4 Powers amd duties of the Police under this section. — It is for the 
officer in charge of a Police-station to decide whether there is sufficient evidence 


The 

conducte 


to try 
it nesses 


a action 170 — Note 2. 

, 1081 S 193 1 All • 617 (619): 53 All. 729, 

(1) (103!) Fmotror v. Sooba. 

All 263 (264): 53 All. 407. 

(2) (1^31) l J ( f\ uhar payal Misra v. Emperor. 

f 1913) l* 4 Cri * Ij " Jour ‘ H 18 (218 > < A,, -)» 

Khan v. Emperor. 

Rot Un- R e - Cr G - 951 (951) ’ 

(1898) f mpree * v. Hira Shankar Uday 
Shankar. 


(3) (1903) 1903 Pun. Re. No. 9, p. 26, Mohan 

Dan v. Emperor. 

(4) (1931) 1931 Marl. 769 (769, 770), Maddi 

Sudar Sanam v. Emperor. 

Note 3. 

(1) (1902) 29 Cal. 483 (487), Emperor v . Preo- 

nath Ohowdhry. 

(2) (1869) Rat. Un. Or. C. 26 (26). 
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or not to justify the forwarding of the accused. 1 The power cannot be exer- 
cised by a subordinate officer and proceedings instituted by him will be void 
under S. 530, Cl. (p)' ? . Nor can the power be controlled by the Superin- 
tendent of Police, especially after it has been exercised. 3 

When however he considers that there is such evidence lie is bound under 
the imperative provisions of this section to forward the accused in custody or, 
if the offence is bailable, to take bail for his appearance before the Magis- 
trate. 4 He cannot, for instance, discharge the accused nor entertain an appli- 
cation to withdraw the complaint inasmuch as the power to permit such with- 
drawal is a judicial act which must hi* done by a Magistrate. , a 

lie is bound to send all persons acquainted with the facts of the case as wit- 
nesses at the trial and cannot omit to do so on the ground that some of the wit- 
nesses are relations of. the accused." 1 " ‘ 

It is not the duly of the officer to intimate to the accused the offence with 
which he is charged. Put he is bound to intimate to him whether the warrant 

is bailable or not .** 

5. Accused — Meaning of. — The word “accused” as used in this 
chapter relating to investigations, means a person against whom there has 
been an accusation and as used in the chapters relating to inquiries and. trials, 
means, a person over whom the Magistrate or Court is exercising jurisdiction. 

6. Bond by witnesses. — This section requires that when the accused 
person is forwarded to the Magistrate or released on security, for his appear- 
ance, the officer in charge of the Police-station shall require the complainant and 
witnesses to execute a bond for their appearance before the Magistrate. To 
send up an accused without such bonds being taken is illegal. 1 The stage "hen 
the bond from a witness or complainant is to be taken comes in only when the 
accused is arrested and is either forwarded under custody or is released on 
security. Otherwise the bond is not one furnished under this section." 

The bond taken under this section from a witness or complainant should 
specify the particular day on which he has to appear before the Magistrate. 
Such date must be the date on which the accused is expected to appear before 
the Magistrate or if a security for his appearance has been taken, the date ot 

his appearance. 1 

For form of bond by a witness or complainant, see Form 26, Schedule 

IV. 


Note 4. 

(1) (1931) 1931 Lah. 99 (101): 12 Lah. 435, 

Jial Krishna v. Emperor. 

(2) (1918) 1918 Cal. 50 (51), Jalaluddin Pesha - 

icari v. Emperor. 

(3) (1917) 18 Cri. L. Jour. 886 (887): 1918 

Cal. 465, V mesh Chandra Roy v. 
Satis Chandra Roy. 

(4) (1920) 1920 Nag. 255 (257. 259, 260, 261): 

16 Nag. L. R. 9, Govinda x. Em- 
peror. 

(4-a) (1875) Rat. 91 (91). 

(4-b) (1933) 1933 All. 582 (586), Rabat Husain 

x. Emperor. 

(1866) 5 Suth. W. R. 6 (6), Queen v. 
Kodai. 

(5) (1931) 1931 All. 263 (265): 53 All. 407, 


Rayhubar Dayal Hisra x. Emperor. 
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(1) (1920) 1920 Nag. 255 (257, 259): 16 Isag. 

L. R. 9, Govinda v. Emperor. 

Note 6. r, 

(1) (1869) 11 Suth. W. R. 47 (47, 48), Em- 

press v. Pooran Jolaha. 

(2) (1893-1900) Low. Bur. R. 478 (479), im- 

press x. Kyo Shin. 

(3) (1866) 6 Suth. W. R. 52 (52), Empress 

v. Bheem Manjee. 

(1869) 11 Suth. W. R. 47 (47), Empress 
v. Pooran Jolaha. 

(4) (1893-1900) Low. Bur. R. 473 (4<9), Em- 

press x. Kyo Shein. 
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Complainants and witnes- 
ses not to be required to ac- 
company police officer. 


Complainants and witnes- 
ses not to be subjected to 
restraint. 


171.* No complainant or witness on 
bis way to the Court of the Magistrate shall 
be required to accompany a police-officer, 

or shall be subjected to unnecessary 
restraint or inconvenience, or required to 
give any security for his appearance other 

than his own bond : 

Provided that, if any complainant or witness refuses to 

attend or to execute a bond as directed in 

wnness^ma/tTfowrrded S. 170, the officer in charge of the police- 
in custody. station may forward him in custody to the 

Magistrate, who may detain him in custody until he executes 
such bond, or until the hearing of the case is completed . 

*(CODE OF 1882— S. 171.) 

^ i • .,„/i wit nos- 171. No complainant or witness on liis wav to the 

Complainants ami \' li-nts . ' ,, . * . , ,, , . , . 

not to be required to Couit <t the Magistrate shall be required to accompany a 
accompany Police-officer. Police officer. 

Complainants and witnes- or shall be subjected to unnecessary restraint or incon- 

, to be subjected to venien. e, or required to give any seem it y for his appearance 

restraint. ' ° thcr than llis """ ,,on,1; 

Provided that if any complainant or witness refuses to attend or to execute a bond 

as directed in S. 170, the Officer-in-chaige of tlie Police- 

Recusant complainant or station may forward him under custody to the Magistrate, 

•V forwarded who may detain him in custody until he executes such bond, 

Y 1 11CS 7 * ' or until the hearing of the case is completed, 

in custody. 


130. 


(CODE OF 1872— -Ss. 130. Para. 5, 131.) 

Complainants and witnes- 
ses to execute recognizances 
to appear. 

No Police-officer shall, except as provided in the next following section, acooin 
pany the complainant or witnesses on his or their way to the Court of the Magistrate. 

131. A Police-officer shall not subject any complain- 

• i. * 


, • witnes- fuua-uuicor snau not subject any coni 

Complainants and ant or witness to restraint or unnecesarv incoiivenienci 

5 not to be subjec o requirc him to giv © any security for his appearance, 

. i ! m 4 - 1 1 i • • 11 


ses not 
restraint. 

Recusant 

ant or 


require 

than his own recognizance. 


, nor 
other 


But if any complainant or witness refuses to attend, or 
sani complain- to execute the recognizance directed in S. 130, the Officer-in- 

witnesses may be for- charge of a Police-Station may forward him under custody to 

warded in custody. the Magistrate having jurisdiction, who may detain him in 


custody until he executes such recognizance, or until the 
healing is completed. 

(CODE OF 1861— Ss. 158, 159.) 

158. * 


wit 


Prosecutors and mi- The pr08ecutor or witnesses, unaccompanied by 

nesses to execute ^ Police-officer shall be required to deliver in person 

zanccs to appear duplicate to the Magistrate. 

Magistrate. 


any 

such 
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S. 171, 
Notes 
1 — 2 . 


SYNOPSIS . 


LEGISLAT I VE ( TIA NG ES 
SCOPE OF TI1K SECTION 


Note No. 

1 


Other Topics. 


Detention of witness illegal. See Mote 2, Evidence of person in custody. See Note 
Pt. 2. 2, Tt. 3. 


1. Legislative changes. — 

(i) Difference between tfie Codes of 1861 and 1872 — 

There is no nniteruil difference between these two Codes. 

(ii) Difference between the Codes of 1872 and 1882 — 

The words “No Police-officer shall accompany a complainant or 

witness” were omitted and the words “No complainant or witness — shall be 
required to accompany a Police-officer” were substituted in the Code of 1882. 

(iii) Difference between the Codes of 1882 and 1898 — 

There is no difference between these two Codes. 

2. Scope of the section. — This section declares that no complainant 
or witness on his way to the Court of the Magistrate shall be required to accom- 
pany a Police-officer or shall be subjected to any unnecessary restraint or in- 
convenience except in eases where such complainant or witness refuses to attend 
or execute a bond as required in S. 170, supra, in which case the Police-officer 
may forward him in custody to the Magistrate. 1 If a Police-officer detains anj 
witness against his will, his act is illegal and he may become liable to punish- 
ment under the Penal ('ode. 2 

Statements obtained from a witness subjected to such restraint cannot 
be regarded as voluntary. 3 


Prosecutors and wit- 
nesses not to be subjected 
to restraint. 

directed in the las' 

Recusant prosecutor or 
witness may be forwarded 
in custody. 


159. A Police-officer shall not subject any prosecutor 
or witness to restraint or unnecessary inconvenience, nor in- 
quire them to give any other security for their appearance 
than their own recognizances; but if any prosecutor or 
ness shall refuse to attend, or to execute the recognizance 
preceding section, it shall be competent 0 

the Officer-in-charge of a Police-station to forward such P 10 
seeutor or witness under custody to the Magistrate, t\1io ^ay 
detain such prosecutor or witness in custody, until be s a 
execute such recognizance, or until the hearing e 
the Magistrate. 



Section 171 — Note 2. 

(1) (1900) 4 Cal. W. N. 49 (54), Bajrangi Lall 

v. Emperor. 
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>2-1896) I U. B. R. 221 (225), Mating 

Tung Hfa Emperor. .. 

>0) 4 Cal. W. N. 49 (54), Bajrangi hall 

v. Emperor. 
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1 72.* (1) Every police-officer making an investigation 

under this Chapter shall day by day enter 
inve 1 su|ation Pr0ceedin8s 111 his proceedings in the investigation in a 

diary, setting forth the time at which the 
information reached him, the time at which he began and closed 
his investigation, the place or places visited by him, and a state- 
ment of the circumstances ascertained through his investigation. 

(2) Any Criminal Court may send for the police-diaries 
of a case under inquiry or trial in such Court, and may use such 
diaries, not as evidence in the case, but to aid it in such inquiry 
or trial. Neither the accused nor his agents shall be entitled to 
call for such diaries, nor shall he or they be entitled to see them 
merely because they are referred to by the Court; but, if they 
are used by the police-officer who made them, to refresh his 
memory, or if the Court uses them for the purpose of contradict- 
ing such police-officer, the provisions of the Indian Evidence 
Act, 1872, S- 161 or S. 145, as the case may be, shall apply. 


*(CODE OF 1882— S. 172.) 


172. Every Police-officer making an investigation under this chapter shall day by 

day enter his proceedings in the investigation in a diary, 
Diary of proceedings in setting forth tile time at which the infoimation reached him, 
investigation. the time at which he began and closed his investigation, the 

place or places visited by him, and a statement of the cir- 
cumstances ascertained through his investigation. 


Any Criminal Court may send for the police-diaries of a case undei inquiry or trial 
*n such Court, and may use such diarias, not as evidence in the case, but to aid it in such 
•nciuiiy or trial. Neither the accused nor his agents shall be entitled to call for such diaries, 
1 r shall he or they be entitled to see them merely because they are referred 
J 1 by the Court; but if they arc used by the Police-officer who made them to refresh 
memory or if the Court uses them for the purpose of contradicting such Police-officer, 
the provisions of the Indian Evidence Act, 1872, S. 161 or S. 145, as the case may be, 

.shall apply* 


(CODE OF 1872— S. 126.) 

126 A Police-officer making an investigation under this chapter shall day by day 

enter his proceedings in the investigation in a diary, setting 


Daily record 
•ceedings. 


of pro- forth the time at which the complaint or other information 

reached him, the time at which he began and closed his in- 
vestigation, the place or places visited by him, and a state- 
ment of the circumstances ascertained by his investigation. 

Any Criminal Court may send for the police diaries of a case under inquiry or trial 
in such Court, and may use such diaries to aid it in such inquiry or trial. Neither the 
prisoner nor his agents shall be entitled to call for them, nor shall he or they be Entitled 
to see them merely because they are referred to by the Court; but if they aie 
used by the Police-officer who made them to refresh his memoiy, or if the Court uses them 
Cr. P* C.— Ill 
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S. 172, 
Note 1. 


SYNOPSIS. 

LEGISLATIVE CHANGES 

SCOPE AND OBJECT OF THE SECTION 

“DAY BY DAY” 

CONTENTS OF DIARY 

ADMISSIBILITY OF DIARY IN EVIDENCE 

INSPECTION BY ACCUSED 

USE OF THE DIARY 

REFRESHING MEMORY 

“MAY SEND FOR. THE POLICE DIARIES’ - 


Note No. 


* * 


• • 


• • 


• *i ; i 


• • 


• • 


• • 


• • 


-1 

y ' 

a 

2-A 

a 

4 
; 5 

:■ 6 

7 

8 


t ! 


Other Topics. 

See Note 5, Diary— Extent of the use of. See Note 5, 

Fts. 7 & 8 and Note 6. 

Diarv not substantive evidence. See Note 

4, Pts. 1 & 2. •• • . 

Diary of Calcutta Police-officers. See Note 

2, Pts. (5 & 7. 1 •• t o 

Diary to be kept properly. See Note 

Pt. 2. . 

Making an investigation under this chapter* 

See Note 2, Pt. 5. v\ > 

Statement of witnesses examined whether o 
l>e entered in the diary. See S. 162. 
Use of the diary by the court. See Note 

C, Pts. 1-5. 

Who can use the diary to refresh memory. 
See Note 7, Pts. 1 & 2. 


Accused cannot have copies. 

Pt. 10. 

Accused’s right, to see the diary when lost. 

See Note 5, Pt. 8. 

Application of S. 145, Evidence Act. Sec 
Note 6, Pt. 7. 

Court cannot compel the Police-officer to re- 
fresh memory with reference to his 
diarv. See Note 7, Pts. 5-8. 

Court cannot, make a standing order for pro- 
duction of. See Note 8, Pt. 1. 

Diary — A public document. See Note 5, 

Pt. 2. 

Diary can be used against the Police-officer. 

See Note 4, Pt. 11. 

Diary cannot be read to the jury. See 

Note 4, Pt. 3. _ . 

1. Legislative changes.— S. 154 of the Code of 1861 directed t e 

transmission of the daily diary to the Superintendent of Pohe£ and m th 
absence of such officer, to the District Magistrate. The District Magistrate 

2? CodfS 35? S2K ^ntiany 

ffien ti c a 1 with that of 1882. and of this C ode, omitted the directio n ^to 

f— such Police-officer"; the provisions of the law relating to 
documents used for such purposes shall apply to them. 

(CODE OF 1861— S. 154.) 

15 , A Police-officer 

Daily record of proceed- the ^ complaint or og. or places 

mea - visited by him, and a statement of the circumstaBces 

elicited by his enquiry and shall forward day by day^a “Kjjnotice M^strate of 

Superintendent of Police, who shall without delay b g important that such 

the District any part of such diary which he ^ shall consider t to ^ (or and 

Magistrate shall know. The Magistrate of . thc no D ‘™ stri ct Superinteldeht 1 ' bf Police, the 
inspect such diary. In cases where there is no Magistrate of the 

Police-officer shall forward day by day a copy f d “ therein except against 

District. Such diary shall not he evidence of the facts statea rn ,r„. . 

tlie Police-officer who made it. 


lift* - t 
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departmental submission and empowered any Court to send for the police diary 
of a case under enquiry or trial in such Court, the diaries to be used not as 
evidence in the case, but to aid the Court in such enquiry or trial. In the 
Code of 1861, it had merely been enacted that the diary should not be evi- 
dence of the facts stated therein except against the Police-officer who made 
it. 1 

2. Scope and object of the section.— The object of the section in 
providing for the maintenance, by the Police-officer, of a diary of his proceed- 
ings has been stated by Edge. C. J., in Quee>ib-Em press v. Mannu? as follows: 

“The early stages of investigation which follows on the commission of 
a crime must necessarily in the vast majority of cases be left to the police, and 
until the honesty, the capacity, the discretion and judgment of the police can 
be thoroughly trusted it is necessary, for the protection of the public against 
criminals, for the vindication of the law and for the protection of those who are 
charged with having committed a criminal offence that the Magistrate or Judge 
before whom the case is for investigation or for trial should have the means of 
ascertaining what was the information, true, false, or misleading, which was 
obtained from day to day by the Police-officer who was investigating the case 
and what were the lines of investigation upon which such Police-officer acted.” 

It is therefore essential that the diary should be kept strictly in accord- 
ance with the Code especially as it is frequently of use in difficult cases in enabl- 
ing the Court to judge of the weight to be attached to the evidence. 2 

The section applies to Police-officers making investigations under this 
chapter. These will include investigation into cognizable cases under 8. 156 
and even into non-cognizable cases under the orders of a Magistrate under 
S. 155, sub-S. (2). In either case, the Police-officer is charged with the duty 
of maintaining a diary. 3 The omission to maintain it deprives the Court of a 
very valuable aid which such diaries can give if legitimately used. 4 

The section dees not apply to personal diaries maintained by a Police- 
officer not conducting any investigation . 5 Nor does the section apply to a 
departmental enquiry: * The section applies to all Police-officers making an 

investigation. 5 .' 1 * 

A diary prepared by the police under 8. 47-A of the Calcutta Sub- 
urban Police Act, III of 1888 does not fall under either S. 172 or S. 162, Cr. 

P Code, and is not privileged. 6 It has been held also that these two sections do 
not apply to the Calcutta Police and that there is nothing in the Calcutta Police 


Section 172 — Note 1. 

n8 94 ) 1894 Pun. Re. No. 17. p. 59. Kallu 

Flmntror. 


v. Empero 

Note 2. 


M 897) 19 All. 390 (397) (F. B.), Empero 
1 v . Sfannu. 

fflee also (1012) 13 Cri. L. Jour. 65 (90) 
[Hoe Pen ry Mohan Das v. Weston. 

f 1934) 1934 Cal. 45ft (459), 

’ bendra Chandra Sarkar 




De- 

v. Empe- 
ror (Object of provisions is to guard 
against a true case being spoilt by an 
unscrupulous investigating Police- 
officer — Reference to S. 162 in this 
case seems to be a mistake) . ] 


(2) (1867) 1867 P. R. No. 39, p. 76, Croun 

v. Shera. 

(3) (1899) 27 Cal. 144 (151), Empress v. Deo- 

dhar. 

(4) (1918) 1918 Lah. 171 (175): 1918 P. R. 

16, Ilira Lai v. Emperor. 

(5) (1925) 1925 Cal. 959 (960), Kalia v. Em- 

peror. 

(5-a) (1935) 1935 Sind 13 (14) (F. B.), Mo- 
. _ « v hamad Rahim v. Emperpr. 

(5-b) (1935) 1935 Lah. 230 (243), Jahanyiri 

Lai v. Emperor. 

(6) (1924) 1924 Cal. 542 (542), Suresh Chandra 

Ohoae v. Emperor. 
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S 172, 
Notes 
2 — 4. 


Act, IV of 1861, relating to any confidential diary which cannot be reached by 
any party in a crimial case. 7 

As to use of panchnamas prepared in the course of an investigation, see 
the undermentioned case. 8 

2-A. '‘Day by Day.”— Police-officers are required to enter pro- 
ceedings in a diary from day to day. 1 Where there is a delay in making the 
entry, the circumstance is calculated to throw suspicion on the diaiy. 

3. Contents of Diary.— The diary should set forth -the proceedings 
day by day of investigating officer and must record infer alio the time at which 
the information reached him, the time at which lie began and closed his investi- 
gation, the place or places visited by him and circumstances ascertained through 
his investigation. 1 The section does not contain an exhaustive list of the 
matters which may, with propriety, be entered. There is much which may 
tend to the furtherance of the objects for which a diary has been instituted 
which would not fall within the language of the section, but which may, with 
great advantage, be entered, and when so entered, would be privileged. 2 

As to whether statements of witnesses may be recorded in the diary and 
the effect of such record, sec Notes to 8. 162, ante. 

4. Admissibility of diary in evidence. — Entries in the diary pre- 
pared under this section are only notes of secondary evidence of witnesses who 
can be examined in the first instance, and whose evidence, if necessary, should be 
taken in open Court in the presence of the accused. 1 They cannot therefore 
be used either as substantive or as corroborative evidence in the case, 2 or read 
to the jury. 3 Nor can the Court look into them and take the facts and state- 
ments written therein as materials which would help it to come to a finding on the 
evidence in the case. 4 The reason is that to test the evidence by means of the 
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press v. Hurdut Surmi. . 
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diaries is to use them as evidence . 5 Thus, to believe the evidence of a prose- 
cution witness because a perusal of the diary shows that he was examined at the 
earliest possible opportunity and he made the statement to the police, is an 
improper use of the diary . 0 Conversely, to reject the story of the defence on 
the ground that it is nowhere mentioned in the diary is also an improper use 
thereof . 7 What the Court can do is to discover out of the diary any matter that 
is important and then by calling for the necessary witnesses or documents, to 
have that matter properly proved in evidence . 8 Consent cannot legalise the 
use of diaries as evidence . 11 But when a diary was referred to by a Magistrate 
as corroborative evidence, but there was legal evidence to help him to come to 
the same finding, the High Court declined to interfere . 10 


The prohibition extends only against using entries in the diary as evi- 
dence against third persons. There is no objection to such entries being used 
against the Police-officer himself, e.g. % in a case against him under S. 211 of the 
Penal Code. But in such a case where only portions of the diary were placed 
in evidence the Police-officer was held entitled to place any other portions which 
explained those which were admitted. 11 A Police-officer charged with an 
offence cannot, however, use as evidence in his favour any entries made by him 
in a special diary; this is not because of the prohibition contained in 8. 172, 
but because a person cannot make evidence for himself so as to take advantage 

of it. 12 

It has been held that a police diary could he referred to by the prosecu- 
tion not to substantiate the offence against the accused, but to see whether a 
witness has turned hostile. 13 

S. 91 of the Evidence Act does not apply to entries in special diaries; 
and oral evidence is admissible to prove statements made to the police, by wit- 
nesses who heard them made. 14 Whether the record of a statement be proved 
and used under S. 162 or used under S. 172, Cl. (2), without being proved, it is 
necessary for the Court to be astute and avoid using it otherwise than as pro- 
vided by law. 15 


5 . Inspection by accused. — This section provides that neither the 
accused nor his agent is entitled to see the diary merely because it is referred 
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to by the Court. 1 The police diary is no doubt a public record but it is specially 
protected from inspection by either the accused or his agent. ~ It is the Court 
and not the accused person or his agent that can use the special diary for the 
purpose of contradicting the Police-officer who made it. 3 The Court cannot 
delegate this power to the counsel for the defence. 4 The accused s right to see 
the police diary will arise only in the two cases mentioned in the section, viz., 
if the diary is used by the Police-officer to refresh his memory or by the Court 
to contradict the Police-officer. 3 If the diary is used by Ihe Police-officer to 
refresh his memory, the provisions of S. 161 of the Evidence Act will apply 
and the adverse party must be shown the entry and he may cross-examine the 
witness on it. 6 But the defence is entitled to an inspection of only that portion 
of the diary from which the witness refreshed his memory and not the entire 
diary ; 7 and it has been held that if the accused does not exercise his right, as 
soon as the witness refreshes his memory he does not continue to retain it during 
the whole of the subsequent examination of the witness. s 

Copies of the diary cannot, as a matter of course, be granted to the 
accused. 9 On the happening of one or other of the events entitling the accxised 
to inspection the sole right conceded to him by the legislature is the limited 
right of inspection and not to have copies. 10 

It has been held that as the *ight of the accused to inspect the diary can 
arise only in the two cases mentioned in the section, the accused cannot be pre- 
judiced if no diary is maintained; because where there is no diary, there can 
be no occasion for the Court or the Police-officer to use the diary. 11 This view, 
however, seems to lose sight of the advantage that the accused may often deiive 
by an inspection of the diary by the Court, an advantage which will be lost if 

a diary is not maintained. 

The protection afforded to police diaries by this section is a limited one 
and only prohibits a person from calling for the police diaries of the investiga 
tion which preceded the enquiry and trial of the case in which he is accused. 
In any other enquirv or trial. Civil or Criminal, the diaries should be liable to 
be inspected as well as called for by the party who desires their inspection. 

6. Use of tjhe diary.— The diary cannot be used for anything other 

than to assist the presiding Judge in the inquiry or trial. 1 What the law lays 
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•down is that any Criminal Court may send for the police diary of a case under 
inquiry and may use such diary, not as evidence in the case, but to aid it in 
such enquiry or trial. One obvious means of using it is for the suggestion of 
questions to witnesses before the Court when the Court considers there is reason- 
able ground for so doing. 2 The diary might be used to suggest means for 
further elucidating points that need clearing up, but only for elucidating them by 
legal evidence. 3 It is the duty of the Judge to bring on record by evidence any 
material facts that may come to his knowledge and it is for that purpose lie can 
and should use the diary. 4 

The provisions of S. 172 empower the Court to use the diary not only 
for the purpose of enabling the Police-officer who wrote it to refresh his 
memory or for the purpose of contradicting him, but also for the purpose of 
tracing the investigation through its various stages. It may use the diary as 
•containing indications of sources and lines of enquiry and as suggesting the 
names of persons whose evidence may be material for the purpose of doing 

i f'** | t i , * j i * l , • 1 

justice. 5 

The object of sub-S. (2) is not to enable the Court to direct the Police- 
officer who is giving evidence to refresh his memory from the notes made by him 
in the course of his investigation or to question him as to contradictions. 0 


Tf used for the latter purpose, the provisions of 8s. 145 and 161 of the 
Evidence Act shall apply. 

The accused are not entitled to see the diaries of the police, but when the 
p V officer in giving evidence does not remember whether he had entered his 
proceedings of a particular day in his diary, the propriety of the Judge’s send- 

ing for the diary is obvious. 8 

■ \ Tj ie Judge could refer to the diary even after the verdict of the Jury or 

Assessors, because the verdict does not end the trial.” 

The power given to the Court under S. 172 should be sparingly exercis- 


ed. 


10 


i 


As to the power of the Court to refer to the staieimvts of witnesses to the 
corded in the police diary when such statement has not been proved or 
T'II'La has not asked for copies, see S. 162, Note 15, ante. ; , k . 


•the accused has 

y \ ' , 7. Refreshing memory 
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of contradict in sr him. Persons other than Police-officers cannot use it for the* 
purpose of refreshing their memory. 2 

The accused cannot insist on the Police-officer’s referring to his diary to 
refresh his memory, such use of the diary being at the discretion of the witness 
and the Judge. 3 But it was held in proceedings under S. 110, that 
though it may be within the right of the Police-officers not to refer to a diary, 
the accused was nevertheless entitled to the benefit of the witness’s refusal to 

disclose the source of their information. 4 

It has been held in the undermentioned case' that a Court cannot compel 
the Police-officer to refresh his memory. The High Courts of Allahabad 6 
and Patna, 7 have, on the oilier hand, held that it can do so. 

A Judge is however not bound to compel a witness to refresh his memory, 
it being wholly within the Court’s discretion to do so or not. 8 

As to whether a Police-officer can refresh his memory by referring to the 
statements of vHt nesses examined under S. 161 and written in the diary, see 
Notes to S . 162, ante. 

8. May send for the Police diaries. — The Court can only make an 

order for the production in the particular case of the police diary or diaries. It 
has no power to issue a general order that in every case before it police diaries 
shall be produced. The order for the production of the diaries must be made 
in and confined to eacn particular case. 1 Police diaries not being evidence in 
the case, a Court is not empowered to draw any presumption for or against t ie 
prisoner from the non-production thereof. 2 
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173 * (1) Every investiga- 
tion under this 
Report of chapter shall he 

completed with- 
out unnecessary delay, and, as 
soon as it is completed, the 
officer in charge of the police- 

*(CODE OF 1882— S. 173.) 

173. Every investigation under this chapter shaU be completed without unneces- 
sary delay, and, ns soon as it is completed, the Officer-in 
Report of Police-officer. charge of the Police-station shall forward to a Magistrate 

empowe.ed to lake cognizance of the offence on a 1C ' 
report a report, in the form prescribed by the Local Government, setting forth the names o t ic 

(7) (1924) 1924 Pat. 829 (830). Mohiuddin 

Khan v. Emperor. . 

(8) (1882) 8 Cal. 739 (745), In re Jhuhbo 

Jfahton . 


173. (1) Every investiga- 
tion under this 
Chapter shall be 
completed with- 
out unnecessary delay, and, as 
soon as it is completed, the 
officer in charge of the police- 
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station shall forward to a 
Magistrate empowered to take 
cognizance of the offence on a 
police-report a report, in the 
form prescribed by the Local 
Government, setting forth the 
names of the parties, the 

nature of the information and 

the names of the persons who 

appear to be acquainted with 
the circumstances of the case, 
and stating whether the accused 
person has been forwarded in 
custody, or has been released 
on hisbond, and, if so, whether 
with or without sureties. 


(2) Where a superior officer 
of police has been appointed 
under S. 15?, the report shall, 
in any cases in which the Local 

Government by general or 
special order so directs, be 
submitted through that officer, 

and he may, pending the orders 
of the Magistrate, direct the 
officer in charge of the police- 
station tQ make further investi- 
gation. 

(3) Whenever it appears 
Cr. p . o . — 112 


station shall — 

(а) forward to a Magistrate 
empowered to tale cognizance 
of the offence on a police-report 
a report , in the form prescribed 
by the Local Government , set- 
ting forth the names of the 
parties, the nature of the in- 
formation and the names of the 
persons ivho appear to be ac- 
quainted with the circumstan- 
ces of the case, and stating 
whether the accused ( if arrest- 
ed) has been forwarded in cus- 
tody, or has been released on 
his bond, and, if so, whether 
with or without sureties, and 

(б) communicate, in such 
manner as may be prescribed 
by the Local Government, the 
action taken by him to the 
person, if any, by whom the in- 
formation relating to the com- 
mission of the offence teas first 
given. 

(2) Where a superior officer 
of police has been appointed 
under S. 158, the report shall, 
in any cases in which the Local 
Government by general or 
special order so directs, be sub- 
mitted through that officer, and 
he may, pending the orders of 
the Magistrate, direct the 
officer in charge of the police- 
station to make further in- 
vestigation. 

(3) Whenever it appears 
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S. 173. from a report forwarded under from a report forwarded under 

this section that the accused this section that the accused 
has been released on his bond, has been released on his bond, 
the Magistrate shall make such the Magistrate shall make such 
order for the discharge of such order for the discharge of such 
bond or otherwise as he thinks bond or otherwise as he thinks 
fit. fit. 

(4) A copy of any report 
forwarded under this section 
shall, on application, be fur- 
nished to the accused before the 
commencement of the inquiry 
or trial : 

Provided that the same shall 
be paid for unless the Magis- 
trate for some special reason 
thinks fit to furnish it free of 
cost. 

parties, the nature of the information and the names of the persons who appear to he 
acquainted with the circumstances of the case, and stating whether the accused person 
has been forwarded in custody, or has been released on his bond, and, if so, whether with or 
without sureties. 

Where a superior officer of police has been appointed under S. 158, the report 
shall be submitted through him, and he may, pending the orders of the Magistrate, direct 
the Offiver-in-charge of the Police-station t<» make further investigation. 

Whenever it appears from a report forwarded under this section that the accused 
has been released on his bond, the Magistrate shall make such 'Order for the discharge of 
such bond or otherwise as he thinks fit. 



(CODE OF 1872 — Ss. 125, 127.) , , 

125. If it appears to the Officer-in-charge of the Police-station that there is no 

sufficient evidence or reasonable ground of suspicion to 
Procedure of police in case justify the transmission of an accused person to the Magis- 
of deficient evidence. trate, such officer shall release the accused person, on ai 

or on his own recognizance, to appear when required, an 
shall submit a report of the case for the orders of the Magistrate having jurisdiction. 
Such report shall be submitted through the superior officer of police mentioned m S. n » 
who may, pending the orders of the Magistrate, give instructions as to the eon uc 


the investigation. , •,» , • 

127 The investigation shall be completed without unnecessary delay, and, as soon 

as it is completed, the Police-officer making the same shall 

Report of Police-officer. forward to the Magistrate having jurisdiction a^p«® 

the form prescribed by the Local Government, setti g - 

the names of the parties, the nature of the complaint, and the names of the persons w 


) . 
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SYNOPSIS. 

LEGISLATIVE CHANGES 

SCOPE AND OBJECT OF THE SECTION 

4 4 EVERY INVESTIGATION UNDER THIS CHAPTER” 

“AS SOON AS IT IS COMPLETED” 

“THE OFFICER IN CHARGE OF THE POLICE-STATION 
SHALL” 

REPORT. TO WHOM TO BE SENT 

WHAT THE REPORT SHOULD CONTAIN 

IIOW THE REPORT CAN BE USED 

RIGHT OF ACCUSED TO COP"i OF REPORT 

PENALTY FOR SUBMITTING AN INCORRECT OR FALSE 

report 

REVIEW BY SESSIONS JUDGE 


Note No. 
1 
2 

3 

4 

5 

6 

7 

8 

8-A 
9 

10 


S. 173, 
Note 1. 


Other Topics. 

Police report should contain nature of in- Bolcvanc.v of polico-roport. 
formation. See Note 7, Pts. 2-3. 

1 Legislative changes. — There has been no material 
•corresponding section of the Codes of 1861, 1872, 1882 and 1898. 


See Note 8. 


to be acquainted with the circumstances of the case, and shall also send to such 
Magistrate any weapon or article which it may be necessary to produce before him. 

Police-officer shall state whether the accused person has been forwaided in 

. T,C wn released on bail or on bis own recognizance, 

custody, or imw 

If the accused person be detained in custody, the Police-officer shall state the fact 
:a „d the' cause of his detention. 


(CODE OF 1861— Ss. 153 ? 156.) 


153. If it shall appear 

Police how to proceed in 
cases of deficient evidence. 

the case for the orders of the 


to the Officer-in-charge of the Police-station that there is not 
sufficient evidence or reasonable ground of suspicion to justi- 
fy the transmission of the accused person to the Magistrate, 
he shall release the accused on bail, or on his own recogni- 
zance, to appear when required, and shall submit a report of 
Magistrate . 


155. The enquiry shall be completed without unnecessary delay, and as soon as it 

is completed, the Police-officer making the enquiry shall 
Report of Police-officer of forward to the Magistrate a report in such form as shall be 
j ia t to consist. prescribed by the Local Government, setting forth the 

names of the parties, the nature of the complaint, and the 
names of the witnesses , without any expression of opinion as to the guilt of the accused 
on and shall also transmit any weapon or article which it may be necessary to pro- 
duce before the Magistrate. The Police-officer shall state whether the accused person 

been forwarded in custody, or has been released on bail or on his own recognizance. 
If 8 the accused person be detained in custody, he shall state the fact and the ca'use 
»of his detention. 
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Changes by the amending Act of 1923 — 

(1) the words “if arrested” in clause (a) of sub-S. 1 were substituted 

for the word “ person.’ * 

(2) Clause (b) of sub-S. (1) was newly added., 

(3) Sub-S. (4) was newly added. 

2. Scope and object of the section. — S. 157, ante , provides for a police 
report as to information received about an offence, but before it is investigated. 
This section provides for a final report after completion of the investiga- 
tion and showing the results of such investigation. 1 Till the final report under 
this section is made the investigation must be deemed to be pending and an infor- 
mant cannot be prosecuted under S. 211 of the Penal Code. 2 

The final report under this section is to be sent in the form prescribed 
by the Local Government. In the various provinces the Local Governments 
have prescribed the various forms in which the final report is to be sent. Where 
the accused is sent up for trial the form of the report in some provinces is call- 
ed the charge sheet . The report sent when the accused is not sent up is called 
the “final report” or “referred charge sheet.” 3 

3. “Every investigfation. under this chapter.” — The words “every 
investigation under this chapter” will include investigation started on infor- 
mation under S. 154, as well as investigation into a non-cognizable case under 
orders of the Court under S. 155, sub-S. (2). 1 

Every such investigation should, on its completion be followed by a final 
report under this section. Where the police after investigation into a non- 
cognizable case under S. 155, sub-S. (2) filed a complaint instead of making a 
report under this section it was held that the procedure was irregular though 
not a material irregularity vitiating the trial. 2 

4. “As soon, as it is completed.” — It is incumbent upon the investiga- 
ting officer to complete his investigation without unnecessary delay 1 ® and sub- 
mit the report under this section as soon as the investigation is over. There is 
no justification whatever for an investigating officer to delay his final report 
under this section till the proceedings under S. 202, infra , before the Magis- 
trate terminate. 1 

5. “The Officer in charge of the Police-station shall” — When 

an officer in charge of a Police station has completed the investigation, he 
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Note 4. 

( 1-a) (1900) 2 Bom. L. R. 1092 (1094), 

Queen v. Majesty (If there, is delay 
in the investigation by the Ponce, 
it is the duty of the committing 
Magistrate and failing him. of tne 
Sessions Judge, to inquire fully inl ° 
the circumstances of the delay ana 
to consider its bearing on the pro- 
secution story). 

(1932) 1932 Lah. 345 (347): 13 Lah. 573, 
Emperor v. Bar wick (It is not pro- 
per to abandon an investigation ana 
resume it after some days) . 

(1) (1933) 1933 All. 582 (535), Rabat Hustnn 

v. Emperor (Delay of about three 
and a half months) . 
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should send the final report to the Magistrate. If a superior Police-officer has 
been appointed under 8. 158, infra, the report should be submitted to the Magis- 
trate through the superior officer. (Sub-S. 2). Cl. (b) of sub-S. (1) now pro- 
vides that the informant who started the investigation should also be informed 
of the result of the investigation. 


The duty of the Police-officer is to “investigate” and find the real culprit 
and bring him to justice; he ought not to try to get a confession from the alleg- 
ed offender. In Queen Empress v. Baku Lai, 1 Straight, C. J., observed, 
“instead of working up to the confession, the police work down from it, with 
the result that we frequently find ourselves compelled to reverse convictions 
simply because, beyond the confession there is no tangible evidence of guilt.” 

The Police-officer should not adjudicate on the guilt or innocence of the 
alleged offenders and especially in cases of rioting it is not the duty of the 
Police-officer to decide as to which of the parties was in the wrong. 2 


It has been held in the undermentioned case" that the railway police can 
also submit a report to the Magistrate under this section. 

See also Note 4 to S. 170. 


6. Report, to whom to be sent. — The final report under this sec- 
tion should be sent to the Magistrate who is empowered to take cognisance of 
the offence on a police report as provided in S. 190, Cl. 1(b). 1 On receipt of 
such report the Magistrate should deal with it under the provisions of S. 204, 
infra. He cannot, however, direct a further investigation and call for a fresh 
report . 2 There is a difference of opinion as to whether he can direct the police 
to prefer a charge sheel against the accused. The High Court of Madras 3 
holds that he cannot do so. The police must be allowed to form their own 
opinion of a case when submitting their report and a Magistrate cannot ask 
them to change their opinion merely because he does not agree with them. The 
Hi"h Court of Patna, 4 and the Chief Court of Lower Burmah, 5 have on the 
other hand held that the Magistrate can make such a direction. According to* 
the Patna High Court, such a direction is equivalent to saying “I give you a 
warrant to arrest the accused send them up either in custody or on bail accord- 
ing to the nature of the offence. ” 

The power to order further proceedings (if any) under this section can 
apply only to the offence to which the report relates. The Magistrate has no 
power under the section to order proceedings against the informant . 5a As to 
the power of a Magistrate who has accepted a report by the police that the case 


(1) 

( 2 ) 
(3) 


Note 5. 

(1884) 6 All. 506 (542, 543), Empress v. 
Bobu Lai . 

[See also (1933) 1933 All. 31 (37, 38), 
1 Emperor v. Nazir. ] 

(1912) 13 Cri. L. Jour. 737 (738): 1912 
Pun. Re. 2, Emperor v. Chanda 

Singh . 

(1928) 1928 Bom. 162 (164): 52 Bom. 

1 238, Shivbhat Manjunath Bhut v. 

Emperor. 


( 1 ) 

( 2 ) 


Note 6 . 

(1928) 1928 Pat. 585 (586) : 7 Pat. 561, 
' Shukadeva Sahay v. Hamid Miyan. 

(1982) 1932 Lah. 611 (612), Emperor v. 


Ali. 

(1932) 1932 Mad. 673 (673), Venkatasubba 
Rao v. Anjanayulu. 

(3) (1932) 1932 Mad. 673 (673), Venkata- 

subba Rao v. Anjanayulu. 

(4) (1932) 1932 Pat. 72 (77), Raghunath Puri 

v. Emperor. 

(1933) 1933 Pat. 242 (244): 12 Pat. 234, 
JJma Singh v. Emperor (Dissenting 
„ from 1928 Pat. 585 (586). 

(5) (1907) 7 Cri. L. Jour. 414 (415): 7 Low. 

Bur. R. 137, Hakim Ally v. Em- 
peror. 

(5-a) (1904) 1 Cri. L. Jour. 539 (540): 1904 

U. B. R. 1st Qr. Cr. P. C. 4, 
Lachman Chetty v. Emperor. 
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S. 173, 
Notes 
6 - 8 . 


is false, to direct 1 lie police to charge sheet the accused subsequently, see the 
undermentioned case.' 1 b 


' When there is no police report against a particular person the Magis- 
trate. unless he is empowered under S. 190, Cl. 1 (c) cannot issue a warrant 
against that person for being tried before him. 0 

7. What the report should contain. — A report under this section 
includes both a “charge sheet” and a “referred charge sheet”, i.e ., both a 
report charging a person with an offence, and a report stating the case to be 
false. 1 


As has been seen already in Note 1, supra, the report should be sent in the 
form prescribed by the Local Government. It should contain the names of the 
parties, the nature of the information received, the names of persons who 
appear to be acquainted with the facts of the case and whether the accused 
persons have been forwarded in custody or have been released on bail. 2 Where 
instead of giving the nature of the information and the facts constituting the 
offence, merely the sections of the Penal Code were mentioned it was held that 
the provisions of this section were not complied with. 3 It is not however, 
necessary to give the abstract of the evidence taken by the police during their 
investigation. 4 

It is not every communication from the police that will be a report under 
this section; the section contemplates a report after an investigation of a case. 5 

8. How the report can be used. — The report of the Police-officer is 
not per se legal evidence of the facts stated therein, 1 though it can be used to 
suggest means of further elucidating points which needs clearing up. 2 It is 
improper and illegal for a Magistrate to draw material for a conviction from 
the report of the investigating officer when he has not been examined as a wit- 
ness. 3 Vide Ss. 102 and 172, supra, as to how the statements before the police 

can be used. 




(5-b) (1907) 6 Cri. L. Jour. 34 (36) (Cal.), 

Mokamiji Das v. Emperor (When 
there are no materials to do so. 
Magistrate should not order charge 
sheeting). 

(6) (1911) 12 Cri. L. Jour. 92 (93): 5 Sind 

L. R. 1, Ahmed Khan v. Emperor. 


( 1 ) 

( 2 ) 

(3) 


(4) 

(5) 



Note 7. 

(1932) 1932 Mad. 673 (674), Venkata- 

Subba Kao v. Anjanayulu. 

(1897) 20 Mad. 189 (205), Empress v. 

Arumugam . 

(1930) 1930 Bom. 372 (373), Shivalingappn 
Bhagappa, In re. 

(1924) 1924 Sind 71 (72): 17 S. L. R. 

150 (F.B.), a eh rub v. Crown. 
(1910) 11 Cri. L. Jour. 145 (146): 37 

Cal. 49, E. O. Lea v. JT. L. Adhi- 
kary . 

(1930) 1930 Mad. 191 (191), Balasunda- 

ram, In re. 

(1871) 8 Bom. H. C. Cr. 113 (Ho), 

Rea. v. Jafar Ali. 

(1912) 13 Cri. L. Jour. 752 (753): 6 

S. L. R. 82, lmperator v. Kh.ushal- 

das. 

Note 8. 

(1915) 1915 All. 177 (177), Zorauar v. 
Emperor. 


(1869) 

(1866) 

(1866) 

(1866) 

(1866) 

(1868) 

(1866) 

(1869) 

(1871) 

(1872) 

(1878) 

(1871) 

(1867) 

(1900) 

(2) (1925) 

(3) (1927) 


Rat. 23 (23), Reg. v. Simdar. 

5 Suth. W. R. 2 (2), Empress v. 
Alum . 

5 Suth. W. R. 57 (57), Sreemunto 

v. Ramchand. . 

6 Suth. W. R. 52 (52), Madun 

Dass. . ,, 

7 Suth. W. R. 31 (31). B\ ssennath. 
10 Suth. W. R. 55 (55), In re 

Rajendro Kishore . , 

6 Suth. W. R. Cr. L. 3 (3), Ke 

Aurjoon. ^ R 6Q (62), Behary 

Mahomed Kyat. . 

W. R. 42 (43), Obhoy 

v. Brae. 

W. R- 64 (65), Shama- 

3 Cal. 754 (755), Suffentddin v. 

Ibrahim. , _ 

16 Suth . W. R. 17 (17), Bhudres 

sory v. Goburdhun. 

8 Suth. W. R. Cr. 35 (36), Em 
press v. Bussiruddi. 

1900 Pun . L. R-, P- 71 (,3 >’ 

Kalandar v. Empress. . 

1925 Pat. 165- (167), Ganga Singh 

v. Rambhajam. . h 

1927 Pat. 37 (38), Jat Singh 

Emperor. 


12 Suth. 
Patak v. 
15 Suth. 
Choudhry 
18 Suth. 
sunkur v 


r. 
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The police report can be used by the Magistrate ‘‘as credible informa- 
tion under S. 5 ot the (rambling Act (III of 1867) for issuing a warrant of 
arrest. 4 It can be used as the basis for issuing a search warrant.. 5 

When the police sent a report to the Magistrate under this section that 
an information as to an alleged theft was groundless it was held that merely 
on this report and without a formal complaint the informant cannot be prose- 
cuted under S. 182 of the Penal Code. 6 

8-A. Right of accused to copy of report. — Under the new sub-S. (4) an 
accused person is entitled, on application, to a copy of any report forwarded 
under this section, before the commencement of the inquiry or trial. This sub- 
section renders the undermentioned cases 1 no longer good law. 

9. Penalty for submitting an incorrect or false report. A Police- 

officer who either negligently or improperly files an incorrect or false report 
can be proceeded against under S. 29 of the Police Act (V of 1861 ).* lie is 
also liable to punishment under S. 218 of the Penal Code. But he cannot be 
prosecuted under S. 211 of the Penal Code for making a coloured or false re- 
port., since it could not be said that lie “instituted any criminal proceedings” 
against any person.- See also the undermentioned cases. 3 

10. Review by Sessions Judge. — An order of the Magistrate directing a 
case reported to him by the Police under this section to be struck off, is not a 
judicial order dismissing a complaint and cannot be revised by the Sessions 
Judge under S. 437, hnfra P 

- * 1 * 74 .* (1) The officer in charge of a police-station, or 

some other police-officer specially empower- 
Police t0 i and by the Local Government in that behalf, 

report on suicide, etc. . . . £ ,. ... . 

on receiving information that a person — 


♦(CODE OF 3882— S. 174.) 

•» I 1 * 

Police to inquire and re- 174. Every Officer-in-charge of a Police-station, 

port on suicide etc. receiving infojmatjpn that a person— 

(a) has committed suicide, oi 


on 


(a) has committed suicme, ui 

, ; (fc) l,as been killed by another, or by an animal, or by machinery 

accident, or . i • . ' • ' * 


or by an 


it, or r ' . ' • * 

(cr) has died under circumstances raising a reasonable suspicion that some other 
has committed 1 an offence, r ’ ' ! 


person lias committal an offence, 

/a\ sioift) 14 Cri. L- Jour. 293 (294): 9 
(4) (1913) L R 68 sheikh Mali v. 

/rv /ifitvn 1897 * C°r. Rg. 40, Hari Lai Jagfivan. 

'(6) (1902) 6 Oudh Cas. 1 (5), Mokham Singh. 

Not* i-A!' r,1 “ 

/ 1 \ n 896) 19 Mad. 14 (16). Empress r. 

y> nkataratnam . 

M897) 20 Mad. 189 (F.B.), Arwnugam. 

(1896) Rat. 874, Empress v. ShxdUngappa. * " 1 

(1871) 16 W. R. Cr. I? (17). 

(1) (18' > r0 Baroda Kant Mookfwpadhya. 

(1890-00) 4 Cal. W. N. 347 (348), Thahttr (1) (1890) 

{2) 1 Teivari v. Empress. 

,< 9 ) (1021) 1921 Bom. 116 (118), Amerkhan 


Hahomad Khan v. Emperor (Per 
Pratt, J . , — Intention to screen parti- 
cular offender not necessary for ap- 
plication of S. 218, I. p. C. — Faw- 
cett. J., dubitante) . 

(1935) 1035 Cal. 552 (554), Secretary of 
Slate v. Promatha Nath GanguK 
(Bengal Police Regulation — Vol. 3 , 
R. 88 (b) — “Criminal proceeding” 

meaning of — Investigation into crime 
not going beyond Police enquiry — 
No action taken on final report — 
There is no criminal proceeding) . 

„ * Note 10. 

Rat. Un. Re. Cr. Cas. 521 (522);. 
Empress y. Kamru. 

' t V 'iTU.Tl 
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S 174 ( a ) has committed suicide, or 

(6) has been killed by another, or by an animal, or by 
machinery, or by an accident, or 

(c) has died under circumstances raising a reasonable 

# 

suspicion that some other person has committed an offence, shall 
immediately give intimation thereof to the nearest Magistrate 
empowered to hold inquests, and, unless otherwise directed 
by any rule prescribed by the Local Government, or by any 
general or special order of the District or Sub-divisional Magis- 
trate, shall proceed to the place where the body of such deceas- 
ed person is, and there, in the presence of two or more respecta- 
ble inhabitants of the neighbourhood, shall make an investiga- 
tion, and draw up a report of the apparent cause of death, des- 
cribing such wounds, fractures, bruises and other marks of 
injury as may be found on the body, and stating in what manner, 
or by what weapon or instrument (if any), such marks appear 
to have been inflicted. 

(2) The report shall be signed by such police-officer and 
other persons, or by so many of them as concur therein, and 
shall be forthwith forwarded to the District Magistrate or the 
Sub- divisional Magistrate. 

(3) When there is any doubt regarding the cause of death, 
or when for any other reason the police-officer considers it ex- 
pedient so to do, lie shall, subject to such rules as the Local 
Government may prescribe in this behalf, forward the body, 
with a view to its being examined, to the nearest Civil Surgeon, 
or other qualified medical man appointed in this behalf by the 
Local Government, if the state of the weather and the distance 
admit of its being so forwarded without risk of such putrefac- 
tion on the road as would render such examination useless. 

(4) In the Presidencies of Fort St. George and Bombay, 
investigations under this section may be made by the head of 
the village, who shall then report the result to the nearest Magis- 
trate authorized to hold inquests. 

(5) The following Magis- (5) The following Magis- 
trates are empowered to hold trates are empowered to hold 
inquests, namely, any District inquests, namely, any District 
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Magistrate or Sub-divisional 
Magistrate, and any Magistrate 
specially empowered in this 
bebalf by tlie Local Govern- 
ment or the District Magis- 
trate. 
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Magistrate, Sab-divisio n a l 

Magistrate or Magistrate of the 
first class and any Magistrate 
specially empowered in this be- 
half by the Local Government 
or the District Magistrate. 


shall iinmcdiatch 



The report shall bo signed by such Police-officer and other persons, or by so many 
of them as concur therein, and shall be forthwith forwarded to the District Magistrate 
or the Sub-divisional Magistrate. 


When there is any doubt legnrding the cause ol death, or when for any other 
reason, the Police-officer considers it expedient so to do, he shall, subject to such rules as 
the Local Government may prescribe in this behalf, forward the body, with a view to its 
being examined, to the nearest Civil Surgeon, or other medical officer appointed in this 
behalf by the Local Government, if the state of the weather and the distance admit of 
its being so forwarded without risk of such putrefaction on the road as would render such 
examination useless. 

In the Presidencies of Fort St. George and Bombay, investigations under this sec- 
tion may be made by the head of the village, who shall then report the result to the nearest 
Magistrate authorized to hold inquests. 

The following Magistrates aie empowered to hold inquests; namely, any District 
Magistrate or Sub-divisional Magistrate, and any Magistrate specially empowered in this 
behalf by the Local Government or the District Magistrate. 


S. 174. 


(CODE OF 1872— S. 133.) 

133. The Officer-in-charge of a Police-station, on receiving notice or information of 

the unnatural or sudden death of any person, shall immedi- 
Police to enquire and re- ately give intimation thereof to the nearest Magistrate 
port on unnatural and duly authorized, and shall proceed to the place where the 
sudden deaths. body of such deceased person is, and there, in the presence of 

two or more respectable inhabitants of the neighbourhood, 
shall make an investigation, and leport the apparent cause of death, describing any mark 
of violence which may be found on the body, and stating in what manner, or by what 
weapon or instrument, such mark appears to have been inflicted. 

The report shall be signed bv such Police-officer and other peisons, or by so many 
of them as concur therein and shall bo forthwith forwarded to the Magistrate of the District, 
or to the Magistrate of the division of a District. 

When there is any doubt regarding the cause of death, the Police-officer shall for- 
ward the body, with a view to its being examined, to the nearest Civil Surgeon or otiher 
Medical Officer appointed in this behalf by the Local Government, if the state of the weather 
and the distance admit of its being so forwarded without risk of putrefaction on the road. 

In the Presidencies of Madras and Bombay, the head of the village may also in like 
manner make the investigation and report to the nearest Magistrate duly authorized. 

Cr. P. O.— 113 
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Note 1. 


SYNOPSIS. 


Note No, 


LEGISLATIVE CHANGES 

SOME OTHER OFFICER SPECIALLY EMPOWERED 


“SHALL PROCEED TO THE PLACE WHERE THE BODY OF 
SUCH DECEASED PERSON IS” 

IN THE PRESENCE OF TWO OR MORE RESPECTABLE 


INHABITANTS 
“DRAW UP A REPORT” 

FORM OF INQUEST REPORTS .. 

INQUEST REPORT— ADMISSIBILITY OF . . 

WHEN THERE IS ANY DOUBT, ETC.— SUB-CL. (3) . . 
“FORWARD THE BODY” 

POST MORTEM EXAMINATION 

CONFESSIONS BY THE ACCUSED AT THE INQUEST 
FALSE STATEMENT BY WITNESSES AT INQUEST 
INQUEST BY MAGISTRATE— SUB-S. (5) . . 

CORONERS' INQUEST IN THE PRESIDENCY TOWNS OF 
CALCUTTA AND BOMBAY .. 


1 

2 

3 

-1 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


1. Legislative Changes. — 

Difference between the Codes of 1861 and 1872 — 

(1) Under S. 161 of the Code of 1861 the intimation and inquest 

report had to be sent to the nearest Magistrate. Under the 
Code of 1872 the intimation had to be sent to the Magistrate 
duly authorised and the inquest report to the Magistrate of the 
District or to the Magistrate of the Division of the District. 

(2) Under the Code of 1861 it was the duty of the Head of the village 

to make the enquiry “and report under this section while under 
the 1872 Code” the head of the village “in the Presidencies of 


(CODE OF 1861— S. 161.) 

161. It shall be* the duty of the Officer -in-charge of a Police-station, on receiving 

notice or information of Ihe unnatural or sudden death of 
Police to make immediate any person, immediately to give intimation to the nearest 
enquiry and report on un- Magistrate, and to proceed to the place where the body of 
natural and sudden deaths, such deceased person is, and there in the presence of two or 

more lcspectable inhabitants of the neighbourhood, to make 
enquiry, and report the apparent cause of death, describing any mark of violence which 
may be found on the body, and stating in what manner or by what weapon or instiument 
such mark appears to have been inflicted. The report shall be signed by such Police-officer 
and other persons or by so many of them as shall concur therein, and shall be forthwi i 
forwarded to the Magistrate. When there may be any doubt regarding the cause of d^a* '» 
such Police-officer shall forwaid the body with a view to its being examined by the iv* 
Surgeon, if the state of the weather and distance will admit of its being so forwar 
without risk of putrefaction on the road. In the Presidencies of Madias and Bombay, i 
shall be the duty of the head of the village in like manner to make the enquiry a 
report as aforesaid. 
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Madras and Bombay” may also in like manner make the 
investigation and report. 

Changes introduced in 1SS2 — 

(1) The words or some other Police-officer specially empowered by 

the Local Government in that behalf” were added after the 
words “in charge of a Police-station” in Cl. (1). 

(2) For the words “sudden or unnatural death of a person” in 

Cl. (1) the words “that a person — 

(a) has committed suicide; 


(h) has been killed by another or by an animal or by machinery or 

( c ) has died under circumstances raising a reasonable suspicion 
that some oilier person has committed an offence” were 
substituted. 


(3) Cl. 5 enumerating the class of Magistrates authorised to hold 
inquests was newly added. 

Changes introduced in 1923 — 


The words “or Magistrate of the first class” were added 
“Sub-Divisional Magistrate” in Cl. (5). 


after the words 


2. Some other officer specially empowered. — For notifications 
specially empowering various officers under this section, see the references 
below. 1 


Act VIII of 18ti7 of Bombay relating to Police Patels remains unaffected 
except where the Code contains a specific provision to the contrary. Under 
S. 11 of that Act a police patel in Bombay is to hold an inquest forthwith and 
report to the nearest Magistrate, 2 and send the corpse foivmedical examination 
especially where murder is suspected. 3 

A police constable in Bombay cannot hold the inquest as a police patel. 
lie has to proceed under this section. 4 


3. ‘ ‘ Shall proceed to the place where the body of such deceased 
person is”.— This section is inapplicable where the dead body is not available, 
e.g., where it has been burnt or disposed of long ago. It is intended to be 
applied to cases in which an inquest is necessary. 1 

4. In the presence of two or more respectable inhabitants. — Under 
S 175 infra, the Police-officer proceeding under this section is empowered to 
summon persons for the purpose of this investigation. For consequences of 
non-compliance with such summons, see S. 174, Penal Code. Failure to examine 


Section 174 — -Note 2. 

<« SSSS^S. rt R ciVe, ,,d U S? m p,. 

adras — Soe g Madrns Rules and Orders. 

( 1933 )* 1033 AH. 930 (939). Shso Din v. 
(iBddj „ (Rr. 34 and 35 of Rules 

under S. 75 of U. P. Village Pan- 

chayat Act. VI of 1920). 

(2) (1894) 19 Bom. 612 (613). Raglio ilahadu 


Bhombad. 

/a\ ^ 40 Empress v. Vasia. 

(3) (1895) Rat. Un. Re. Cr. Cas. 792 (792;, 

Empress v. Sahu. 

(4) (1895) Rat. Un. Re. Cr. Cas. 771 (772), 

Empress v. Sahadu Lakshman. 

Note 3. 

(1) (1909) 9 Cri. L. Jour. 105 (106): 1909 

Pun. Re. No. 27, Oul Hasson Shah. 
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at the trial persons who have witnessed the inquest proceedings may be a ground 
for criticising the prosecution evidence in a case. 1 

5. “Draw up a report”. — The report, under this section should contain 
the statements of the persons examined by the police. There is nothing in the 
t ’ode which prevents statements made at the inquest being recorded in full. On 
the other hand such statements will lie of great use to test the value of the 
evidence in Court. 1 Cl. (1) directs only Police-officers to draw up and forward 
the report . A Magistrate holding an inquest under Cl. (5) is not bound to report 
to any one else. But in case he sends a report it cannot be treated as a finding 
in a judicial proceeding and is not open to revision by the High Court. 2 


An inquest report is not a statement made by any person within the 
meaning of S. 180 of the Penal Code and a refusal by a person examined at the 
inquest to sign it is not an offence. 3 

The village headman acting under Cl. (4) has only the powers of a 
Police-officer specified herein. 4 


6. Form of inquest reports . — See the references mentioned below. 1 

The law does not require a statement to be entered in the form as to who 
killed the deceased person. 2 

7. Inquest report — Admissibility of. — The report does not prove itself 1 
and is not admissible in evidence. 2 As to grant of copies of statements made 
to the police in the course of investigation, see S. 162 and the undermentioned 
cases. 3 


8. When there is any doubt, et-c. — Sub-Cl. (3). — It is only when there 
is a doubt as to the cause of death or where it is considered otherwise expedient 
to do so, that the body is to be forwarded for post-mortem examination. Failure 


to carry out the directions laid down under this section by a Police-officer 
knowing that he would thereby be saving some one from legal punishment is 
an offence under S. 217 or S. 218 of the Penal Code. 1 


9. “Forward the body”. — The body should be forwarded to the 
nearest Civil Surgeon or other qualified medical man appointed in this behalf 
by the Local Government with a view to its being examined. It is essential in 
a trial for murder that proof should be adduced of the fact that the same body 


Note 4. 

(1) (1909) 10 Cri. L. Jour. 321 (323), Muzaui- 

vial v. Emperor. 

Note 6. 

(1) (1911) 12 Cri. L. Jour. 124 (125), 

(Mail.), Pachudayan v. Emperor. 

(2) (1878) 3 Cal. 742 (752), In re Troy Lokha 

Nath His nan. 

(3) (1896) Rat. Un. Re. Cr. Cas. 843 (843, 

844), Empress v. Bayaji La.rman. 
(1910) 11 Cri. L. Jour. 500 (500) 

(Mad.), In re Audi. 

(4) (1910) 11 Cri. Ij. Jour. 500 (Mad.), 

Audi v. Emperor. 

Note 6. 

(1) S. 4 (2) of the Coroners (Madras) Act 

1889 (V of 1889) as amended by the 
Repealing Amending Act, 1903 (I of 
1903) Mad. Code. 

(2) (1896) Rat. Un. R. Cr. Cas. 843 (843, 


*44), Bajaji Lawman. 


(1) 

(1905) 

(2) 

( 1869) 

(3) 

(1890) 


(1933) 


(1925) 


(1927) 

(1) 

(1932) 


Note 7. __ \ 

3 Cri. L. Jour. 41 (42) (Bom.), 
Emperor v. Moti Dongarshct. . 

6 Bom. H. C. R. Cr . 75 (75). 

Reg. v. Bhaishankar Narbluran . 

2 Weir 381, Re Gothun. . M 

1933 Cal. 861 (863), Rajesican Debi 
v. Emperor (Accused entitled to copy 
of inquest report and cross-examine 
prosecution witnesses thereon). 

1925 Mad. 424 (425), Ohanlet, In 


19*27 Mad. 512 (512): 50 Mad. 

750, Maruthamuthu Kudumban 

Emperor. 


Note 8. 

1932 Cal. 850 (855), Emperor ▼- 

Mathuranath De. 
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over which the inquest was hold was forwarded and 
Officer. 1 


examined by the Medical 


10. Post-mortem examination— The Medical Officer must note the 

time when he conducted the examination. 1 Considering the important nature 

of the evidence which is generally supplied by the results of such examination 

the result of the observation external and internal should be fully recorded 2 in 

the form prescribed by the Local Government. 3 The report of the Medical 

Officer is not admissible in evidence except for the purpose of contradicting the 

officer who made it or to refresh his memory under the provisions of Ss. 159 to 
161 of the Evidence Act. 4 


When the Medical Officer is not examined at the beginning of the enquire 
a copy of the post-mortem certificate ought to be given to the accused. 5 

11. Confessions by the accused at the inquest.— Confessions made by 
an accused and recorded in the panchnamas in the presence of the Police-officers 
must be excluded as inadmissible. 1 See also S. 27 of the Evidence Act. 

12. False statement by witness at inquest. — Statements made in the 
course of an investigation under Chap. XIV are not ‘charges’ as contemplated 
by S. 211 of the Penal Code. It would make criminal investigation very diffi- 
cult if any person who gave voice to a suspicion were rendered liable to criminal 
prosecution. 1 The fact that a person accuses another falsely of murder in the 
course of an investigation under this section is not an offence under S. 194 of 
the Penal Code especially when he volunteers the information. 2 

But where a person makes contradictory statements one before a Police- 
officer under this section and the other before the Magistrate in the course of the 
enquiry, he will be guilty of an offence under S. 193 of the Penal Code. 3 

See also S. 161, ante , and the notes thereto. 

13. Inquest by Magistrate— Sub-S. (5).— The investigation by a 
Magistrate under this section is distinct from an enquiry under S. 202. 1 

14 . Coroners ’ Inquest in the Presidency Towns of Calcutta ,and Bombay. 
— Act IV of 1871 Bombay empowers the Coroner to hold an inquest in the City 
of Bombay. It does not however take away the right of the Presidency Magis- 


S. 174, 

Notes 

9—14. 


Note 9. 

fl) (1874) 11 Bom. H. C. R. 242 (243), Reg. 

v. Jora Uasji. 

Note 10. 

fll (1931) 1931 Oudh 119 (120): 6 Luck. 

' ' v 475, Dwnrka v. Emperor. 

/o\ (1911) 12 Cri. L. Jour. 124 (125) (Mad.), 

' ' Pachudayan v. Emperor. 

W Pop Forms see : 

Bombay Govt. Gazette dated 20—11—1873 
and Cir. No. 1353. dated 23 — 4—1868. 
Punjab — Punjab Gazette dated 19 — 7 — 1874, 
J Part III, P- 274, Punjab Gazette 

1883, p. 52, Punjab Cir. Vol., 
pp. 173-179. 

(1930) 1930 Sind 225 (236), Mohammed 

W 1 ' YuMf v. Emperor. 

(1901) 6 Cal. W. N. 98 (101), Rain Sarup 

(1899) 27 *CaI . 295 (303), Jadabdas. 

(1883) 9 Cal. 455 (461), Roghuni Singh v. 


Emperor. 

(5) (1927) 1927 Mad. 512 (512): 50 Mad. 750, 

Maruthamuthu Kudumban, In re. 

, v Note 11. 

(1) (1911) 12 Cri. L. Jour. 429 (429, 430) 

(Bom.), Emperor v. Ranchhod Go- 
Jcal. 

(1932) 1932 Mad. 24 (24), Kodangi v. Em- 
peror. 

, Note 12. 

(1) (1932) 1932 Mad. 24 (24), Kodangi v. Em- 

peror. 

(2) (1922) 1922 Lah. 133 (133, 134), Muham- 

/o\ /io/wiv ™ a J* Hayat v. Emperor. 

(3) (1909) 9 Cri. L. Jour. 304 (305) (Mad.), 

In re Fakir Mohidetn. 

, v , Note 13. 

(1) (1927) 1927 Lah. 30 (31), Gulab Khan v. 

Gulam Muhammad Khan. 
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S. 174, 

Note, 14. 


trate to investigate into the crime independently. 1 The office of Coroner has 
been abolished so far as the Presidency Town of Madras is concerned by S. 4 of 
Act V of 1889 (Madras). 


S. 175. 


Power to summon persons. 


175 .* (1) A police-officer proceeding under Section 174 

may, by order in writing, summon two or 
more persons as aforesaid for the purpose 
of the said investigation, and any other person who appears to 
be acqiiainted with the facts of the case. Every person so sum- 
moned shall be bound to attend and to answer truly all questions 
other than questions the answers to which would have a 
tendency to expose him to a criminal charge, or to a penalty or 
forfeiture. 


(2) If the facts do not disclose a cognizable offence to 
which section 170 applies, such persons shall not be required by 
the police-officer to attend a Magistrate’s Court. 


SYNOPSIS. 


LEGISLATIVE CHANGES 
SCOFE OF THE SECTION 
“EVERY PERSON BOUND TO 
TRULY ALL QUESTIONS” 
RECORD OF INVESTIGATION 


• • • 

ATTEND AND TO 


Note No. 
1 
2 


ANSWER 


• • 


3 

4 


*<CODE OF 1882— S. 175.) 

1/5. An Officer in chaige of a Police-station may, by order in writing, summon two 

or more persons as aforesaid for tlie purpose of the said 
Power to summon persons, investigation, and any other person who appears to be 

acquainted with t he facts of the case. Eveiy person so 
summoned shall be bound to attend and to answer truly all questions other than questions 
tlie answers to which would have a tendency to expose him to a criminal charge, or to O, 
penalty or forfeiture. 

If the facts do not disclose a cognizable offence to which S. 170 applies, such 
persons shall not be required by the Police-officer to attend a Magistrate’s Court. 


(CODE OF 1872— S. 134.) 

134. An Offieer-in -charge of a Police station may, by an order in writing, summon 

two or more persons as aforesaid for the puipose of the said 
Power to summon persons, investigation, and any other person who appears to be 

acquainted with the facts of the case. Any person so sum- 

moned shall be bound to attend and answer all questions (other than questions which wou 
criminate him). 

If the facts do not disclose a cognizable offence to which S. 127 is applicable, such 
persons shall not be required by the Police-officer to attend a Magistrate’s Court. 


(CODE OF 1861— Nil.) 


Note 14. din. 

(1) (1892) 16 Bom. 159 (160), Mahomed Rajt *- 
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« 


Punishment for failing to attend. 

1 . Legislative Changes . — 


See Note 3. 


(a) The words “A Police-ofticer proceeding under S. 174” has been 

substituted for the words “An officer in charge of a Police- 
station” to bring the section into line with the previous section. 

(b) The word “truly” was first introduced into the section in the Code 

of 1882. 


2. Scope of the section. — Sections 160 and 161, ante, empower any 
Police-officer making an investigation under this chapter to require the attend- 
ance of persons acquainted with the facts of the case , and to examine them. 
The words “investigation under this chapter” in the said sections refer to all 
investigations into offences. 1 Section 174, ante, deals with the investigations 
not into any offence but in the nature of an inquest, i.e into the apparent cause 
of death. This section enables an officer making such an investigation, to sum- 
mon and examine persons for the purpose of the said investigation, i.e., for the 
purpose of finding out the cause of death. It also enables him to summon per- 
sons other than those acquainted with the facts of the case to act as a jury or 
panchayat in the said investigation and to sign the inquest report. Such an 
investigation ceases when the cause of death is ascertained, i.e., when it is as- 
certained whether the death is natural, suicidal, accidental or due to homicide; 
if the latter, then the investigation becomes an investigation under S. 161. 2 


3. “Every person bound to attend and to answer truly all questions.” 

^ person examined in the course of an investigation into an offence, is not 

bound to answer truly the question put to him, see notes to S. 161, ante. In an 
examination under this section however the person examined is bound to answer 
truly the question put to him. 1 In order however that a person may be pro- 
ceeded against for giving false answer under this section it is necessary that 
he should°have been summoned by an order in writing to attend before the Police- 
officer. A person who comes forward without being so summoned and volunteers 
information is not bound to give true answers to questions. 2 

4. Record of investigation. — There is nothing in the Code which 
prevents the statements of witnesses examined at the inquest being recorded in 
full* verbatim reports of such statements may often he of great use to a Court 
in testing the value of the evidence given subsequently. 1 


S. 175, 
Notes 
1-4. 



Section 176 — Note 2. 

fll ( 1905) 2 Cri. L. Jour. 590 (592), Rabari 

[1) 1 ' Bhura Dewait (Kathiawar). 

f2) (1905) 2 Cri. L. Jour 590 (592), Rabari 

(2) (I* t Bhura Dewait (Kathiawar). 


Note 3. 

M922) 1922 Lah. 133 (134), Muhammad 
' ' v Jlyat v. Crown. 


(1909) 9 Cri. L. Jour. 105 (106): 1908 
Pun. Re. No. 25, Out Hassan Shah 
v. Emperor. 

(2) (1922) 1922 Lah. 133 (134), Muhammad 

Hayat v. Crown. 

Note 4. 

(1) (1911) 12 Cri. L. Jour. 124 (125) (Mad.), 

Pachudayan y. Emperor. 
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Inquiry by Magistrate into cause of death. 


S. 176. 


IV©.* (1) When any person dies while in the custody of 

the police, the nearest Magistrate empower- 
inS cause ofae^ glstI&te to hold inquests shall, and, in any other 

case mentioned in Section 174, clauses (a), 
(b) and (c) of sub-section (1), any Magistrate so empowered 
may, hold an inquiry into the cause of death either instead of, 
or in addition to, the investigation held by the police-officer, and, 
if he does so, he shall have all the powers in conducting it which 
he would have in holding an inquiry into an offence. The Magis- 
trate holding such an inquiry shall record the evidence taken by 
him in connection therewith in any of the manners hereinafter 
prescribed according to the circumstances of the case. 


Power to disinter corpses. 


(2) Whenever such Magistrate considers it expedient to 

make an examination of the dead body of 
any person who has been already interred, 
in order to discover the cause of his death, the Magistrate may 
cause the body to be disinterred and examined. 


Inquiry by Magistrate 
into cause of death. 

tion held by the Police-officer 


-(CODE OF 1882— S. 176.) 

37(i. Wlit'ii any person .lies while in the custody of the police, the nearest Magis- 

tinto empowered to hold inquests shall; and, in any other 
case mentioned in S. 174, Cls. («),(&) and (c), any 
Magistrate so empowered may, hold an inquiry into the cause 
of death, either instead of, or in addition to, the investiga- 
. . . and, if he does so, he shall have all the powers in conduct- 

ing it which he would have in holding an inquiry into an offence. The Magistrate holding 
such an inquiry shall record the evidence taken by him in connection therewith in any of 
the manners hereinafter prescribed, according to the circumstances of the case. 

Whenever such Magistrate conside.s it expedient to make an examination of the 

dead body of any person -who has been already interred, in 
Power to disinter corpse, order to discover the cause of his death, the Magistrate may 

cause the body to be disinterred and examined. 


(CODE OF 1872— S. 135.) 

33o. The nearest Magistrate, duly authorized, may hold an inquiry into the cause 

of any such death, either instead of or in addition to the 
Inquiry into cause of such investigation held by the Police-officer; and if he does so, 
death by nearest Magistrate, lie shall have all the powers in conducting it which he would 

have in an inquiry into an offence, although no specific charge 
has been made against any person. The Magistrate holding such an inquiry shall record 
the evidence taken upon it in any of the manners hereinafter prescribed, according to the 
circumstances of the case. 


(CODE OF 1861— Nil.) 
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S. 176, 
Notes 
1—6 


LEGISLATIVE CHANGES 
OBJECT OF THE SECTION 
NATURE OF PROCEEDING 

WHETHER REPORT OR FINDING NECESSARY UNDER THE 
SECTION 

CERTIFIED COPIES 

WHETHER DISTRICT MAGISTRATE CAN STOP PROCEED- 
INGS UNDER S. 176 


Note No 


1. Legislative changes. — The provision that in cases where any person 
dies while in the custody of the police, the nearest Magistrate empowered to 
hold inquests shall hold an inquiry, and the provision embodied in sub-S. (2) 
were first- introduced in the Code of 1882. 

2. Object of the section. — The object of the section is that an enquiry 
into a suspicious death should not depend merely upon the opinion the Police 
may form but that there should be a further check by enabling a Magistrate to 
hold an independent enquiry. 1 


3. Nature of proceeding. — “Enquiry” as defined in S. 4 (k) 
“includes every enquiry other than a trial conducted under this Code by a 
Magistrate or Court.” 

“Judicial proceeding” as defined in S. 4 (rn) “includes any proceed- 
ing in the course of which evidence is or may be legally taken on oath.” 

The proceedings under this section are held by a Magistrate and evidence 
may be legally taken on oath. Therefore the proceedings under this section 
are both an “enquiry” and a “judicial proceeding.” 1 

4. Whether report or finding necessary under the section. — The section 
empowers a Magistrate to hold an enquiry into the cause of death, but it does 
not mention that any finding is to be given on report made. A report or finding 
under the section is therefore not necessary and if there is one, it does not form 

part of the proceeding. 1 

5 Certified copies. — An accused is entitled to get copies of the 
inquest report and of the statements made by witnesses at the inquest. If they 
are not available the Court has power under S. 94 to call upon the police to 

produce them. 1 


6. Whether District Magistrate can stop proceedings under S. 176. — 
As already stated in Note 3 an inquiry under this section is a judicial proceeding. 
A District Magistrate has therefore, no power to end the inquiry or interfere 
with it, beyond calling for a report under S. 435 and reporting for the orders 
of High Court under S. 438. 1 


Section 176 — Hot© 2. 

m (1928) 1928 Bora. 390 (898). LaJuhminara 
' V an Timmanna Karki, In re. 

Note S. r , t 

1 008 ) 1928 Bom. 390 (393), Lakshmi Kara 
1 V an Timmanna Karki, In re. 

Cr. P. C.— 114 


Note 4. 

(1) (1878) 3 Cal. 742 (753), Troylokhanath. 

Note 5. 

(1). (1925) 1925 Mad. 424 (425), Re Chanlet. 

Note 6. 

(1) (1928) 1928 Bora. 390 (399), Lak&hmi Nara- 

yan Timmanna Karki, In re. 
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PART VI. 

Proceedings in Prosecutions. 


S. 177. 


CHAPTER XV. 

Op the Jurisdiction of the Criminal Courts in 

Inquiries and trials. 

A. — Place of Inquiry or Trial. 

1 77* Every offence shall ordinari- 

ordinary place of inquiry i y be inquired into and tried by a Court 

and trial. J 1 . 

within the local limits of whose jurisdic- 
tion it was committed. 


*(CODE OF 1882— S. 177.) 

PART VI. 

PROCEEDINGS IN PROSECUTIONS. 

CHAPTER XV. 

Of tiie Jurisdiction of the Criminal Courts in Inquiries and Trials. 


Ordinary place 
inquiry and trial. 


Place for inquiry 
tiial of offence. 


(CODE OF 1861— S. 26.) 

26. Except where otherwise expressly provided by 
this Act, eve-.v offence shall be enquired into and . deter- 
mined in the District or division of a District in which tne 

offence was committed. 

Provided that nothing in this section shall exempt 
European British Subjects from being tried and convicte 
before the Supreme Courts of Judicature for offences com- 
mitted beyond the local limits of such Courts. 


Offence to be ordinarily 
tried in the jurisdiction 
where it is committed. 

Proviso. 


of 


A . — Place of Inquiry or Trial. 

177. Every offence shall ordinarily be inquired into 
and tried by a Court within the local limits of whose juris- 
diction it was committed. 


(CODE OF 1872— S. 63, Para. 1.) 

CHAPTER VI. 

The Place of Enquiry and Trial. 

63. Every offence shall be inquired into, and, if tried 
and by a Magistrate, shall be tried in the district in which it was 
committed. If tried by a Court of Session, it shall be tried 
by that Court of Session to which the Magistrate commits. 
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SYNOPSIS. 


SCOPE OF THE SECTION 
"ORDINARILY” 

SEVERAL OFFENCES: VENUE 

"WITHIN T11E LOCAL LIMITS 

CHEATING AND CRIMINAL MISAPPROPRIATION . . 

DEFAMATION, GIVING FALSE INFORMATION, ETC. 


OFFENCES BY FOREIGNERS 

IRREGULAR ARREST-EFFECT 

TRANSFER OF TERRITORY TO NATIVE STATE 

MILITARY OFFENDERS 

EFFECT OF TRIAL AT WRONG PLACES . . 

COMMITTAL BY OR TO WRONG COURT . . 


Note No. 



S. 177, 
Note 1. 


Other Topics. 


Conflict of jurisdiction in case of military 
offenders. See Note 10. 

Exceptions to the general rule. See Note 


2, Pts. 4-8. 

Holding trial outside British India. See 
Note 4, Pt. 9. 

Jurisdiction as to contempt of High Court. 


See S. 5. 

Offences committed in British India. 
Bigamy. See Note 4, Pt. 3. 

Selling minor. See Note 4, Pt. 8. 
Offences on the High Seas. See Note 2, 




Maintenance cases. See Note 4, Pt. 8. 
Security p: oceedings. See S. J07. 

Offences outside British India. See Note 
1 & S. 188. 

Place of publication — Of defamation. See 
Note (>, Pt. 1. 

Abetment. See Note fl, Pt. 4. 
(•heating by post. See Note <>, Pts. 5 
& fi. 

Criminal possession. See Note 5. 

Procedure in cases of doubt. See S. 185. 
Subject to the power of High Court to trans- 
fer. See Note 11, Pts. 3 & 4. 


1. Scope of the section. — It is a general principle of law that all crime 
is local } In other words 1 lie jurisdiction to try a person for an offence depends 
upon the crime having been committed within the area of such jurisdiction 2 and 
not upon either the place where the offender is found 3 or upon his nationality. 4 
This principle is found enacted in S. 2 of the Penal Code which declares that 
every person (which will include foreigners as well as subjects of the State) shall 
be liable to punishment under the Code for every act or omission contrary to 
the provisions thereof of which he shall be guilty within the said territories. There 
are, however, some statutory exceptions to this rule. S. 3 of the Penal Code 


(1) 

( 2 ) 




(1930) 

(1893) 

(1930) 

(1918) 

(1912) 

(1894) 

(1934) 


ction 177 — Note 1. 

0 Bom. 490 (491): 55 Bom. 59 
B ), Jiioan Das Savchand, In re. 
Bom. 369 (373, 374). Empress 

Khoda. _ 

0 Bom. 490 (491): 55 B.om. 59, 
andas Savchand, In ro. 

8 Sind 22 (23): 11 Sind L. R. 

Sobhraj Dwarkadas v. Emperor. 
Cri. L. Jour. 575 (576) : 34 

451, Emperor v. Ganga. 

4 Pun. Re. No. 30, p. 99 (101), 
ir Ali v. Empress. 

4 All. 829 (829), Matuk Deo 
tin Singh v. Vinayak Prasad 
(Offence under Child Mar- 


riage Restraint Act, 1929). 

(1876) 25 Suth. W. R. 14 (14), Keerut v. 

N a rain (If sn notion to prosecute a 
person for perjury is granted by High 
Court proper Court to try is Court 
within whose jurisdiction offence was 
committed) . 

(1933) 1933 Bom. 148 (150), Gulabchand 
Ifirachand Doshi v. Emperor (Case 
under Emergency Powers Ordinance 
— Following 1933 Bom. 1). 

(3) (1922) 1922 Mad. 215 (216): 45 Mad. 14, 

In re Kochuni Elaya Nair. 

(4) (1930) 1930 Bom. 490 (491): 55 Bom. 

59, Jiuan Das Savchand, In re. 
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Note 1, 


provides that any person may be liable for any act committed by him beyond 

British India, if ihr re is any Jaw passed by the Governor-General in Council to 

that effect. S. 4 of the same Code provides that the Code will aplly to offences 
committed by — 


(1) Native Indian Subjects beyond Britisli India. 

(2) British subjects within the territories of any Native Prince or Chief 

in India. 

(3) Any servant of the Queen, whether a British subject or not, within 

the territories of any Native Prince or Chief in India. 

It follows from what lias been said above that an act committed on land 
t t^ t i ^ ^ a foreigner not being a servant of the Queen, is not 
an offence triable by British Courts under their Criminal Codes. 5 • Therefore 
suppose A, a foreigner standing in foreign territory shoots B who is in British 
territory. A's act is not an offence within the Penal Code, and British Courts 
have no jurisdiction to try A for such act even if A is subsequently found in 
Britisli territory. 0 The reason is that where it is sought to punish a person who is- 
not a British subject as an offender in respect of a certain act, the question is not 
merely ‘ where was t lie act committed” but “was the person at the time, when the- 
act was done within the British territory.” For if lie was not, the act is not an 
offence, the doer of it is not liable to be punished as an offender and he is not 
subject to the jurisdiction of Criminal Courts. 7 The High Court of Bombay, 
has, however, in the undermentioned case expressed the view that in such a case, 
A would be triable by the British Courts if he was subsequently found within juris- 
diction. 8 

A question of jurisdiction should be determined bv reference to the 



(1900) 2 Iloin. L. R. 337, Empress v. 
Ranchhod Day a. 

(1873) 10 Bom. H. C. R. 356 (356), Reg. 
v. PiiHai. 

(1876) 1 Marl. 171 (172), Key. v. Adivi- 
yadu. 

(1880) 5 Mad. 23 (25), Rapa Daldi v. 
Empress. 

(1887) 9 All. 523 (525), Empress v. Kirpal 
£ in git. 

(1901) 1901 Pun. Re. No. 1, p. 3, Jaimal 
S in oh v . E m p re ss . 

(1894) 1894 Pun. Re. No. 7. p. 22, lb- 
rtihim v. Empress. 

(1886) 10 Bom. 186 ( 188 ), Empress v. 

Abdul Eat if. 

(1878) 1878 Pun. Re. No. 20, p. 54, 
Must. Kishen Kour v. Empress. 

(1866-67) 3 Bom. H. C. R. 12 (14), Reg. 
v. Jiwan Usman. 

(1864) 1 Ruth. w. R. 39 (39), Empress 
v. Dhurmonarain Moitrao. 

(1884) 7 Mad. 354 (355), Sidtlha v. Bili- 
giri. 

(1918) 1918 Lali. 49 (50): 1918 Pun. Re. 
23, Raj Bahadur v. Emperor. 

(1914) 1914 Cal. 725 (725), Moheswari 
Prasad v. Emperor. 

(1921) 1921 Jour. 29 (2), Muhammad 

Hussain v. Emperor. 

(1866-67) 4 Bom. H. C. R. Cr. Cas. 
38 (39), Reg. v. Beehar Mava. 

(1880) 1880 Pun. Re. No. 16, p. 29, 
Hazarmir v. Empress. 

( 1888}, 1888 Pun. Re. 22. p. 42, Samand 
v. Empress. 


(1875) 
(1906) 
(1880) 
. (1880) 
(1914) 

(1889) 

(1881) 

(1916) 

(1913) 

(1916) 

(1923) 

(1879) 
( 6 ) (1880) 
(1878) 

(7) (1878) 

( 8 ) (1912) 


1 Bom. 50 (51), Reg. v. Lakhya 
Govind. 

3 Cri. L. Jour. 247 (248): 28 

All. 372, Emperor v. Baldewa. 

5 Bom. 338 (346), Empress v. 
Moorga Ghetty. 

6 Cal. 307 (308), Empress v. Sun- 


Ice r Gope. 

15 Cri. L. Jour. 511 (511): 7 

Sind L. R. 128: 1914 Sind 80,. 

Emperor v. Anandgir Jiicangir. 
1889 Pun. Re. No. 30, p. 110,. 
Roda v. Empress. 

1881 Pun. Re. Cr. No. 5, p. 5, 
Empress v. Hakim. 

33 Ind. Cas. 304 (304), Bhutta’ 

Santal v. Damn Santal. 

14 Cri. L. Jour. 439 (440): 7 
Rind L. R. 17, Emperor v. Koochn. 
17 Cri. L. Jour. 128 (128): 1917 
Cal. 612, Bhutta Santal v. Dama 
Santal. 

1923 Ranp. 209 (210): 

56, Ahmad Ebrahim v 
Sanny. 

Rat. 143 (143), Empress 
bashia. 

1880 Pun. Re. No. 3o, 

Taj Muhammuet v. Empress. 

1878 Pun. Re. No. 20, p. 54, Mu- 
ntmut Kishsn Kour v. Empress. 

1878 Pun. Re. No. 20, p. 54 , 

1 fusumut Kishen Kour v. Fmprew. 
13 Cri. L. Jour. 426 <427 428) 

)6 Bom. 524, Emperor v. Chhotaiai 

Habar. 


1 Ranp. 
A. A. 


v. 


P- 


5 Air- 
944, 
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provisions of the Code . 9 It should bo determined first and not left to be deter- 
mined after the Court lias made up its mind whether to acquit or convict . 10 If 
a charge is laid before a Magistrate of an offence alleged to have been committed 
within his district the Magistrate has jurisdiction to deal with it and it is not 
removed by reason of the evidence disclosing that the offence was really com- 
mitted in another district. If the charge is not made good by the evidence it 

will be a ground for acquitting the accused but not for quashing the 
proceedings . 11 

A question of jurisdiction should be determined by the Court before 
which the offence is placed for trial and should not be referred to some superior 
officer to decide . 12 

This section applies to the trial of offences 1 2a and is inapplicable for 
determining the jurisdiction of a Court competent to entertain an application 
under S. 488, a refusal to maintain being no offence. 13 But the section applies 
to all offences whether under the Penal Code or otherwise. Thus, the juris- 
diction of a High Court to punish a person for contempt of Court (which is not 
an offence under the Penal Code) is not ousted by the fact that the accused has 
removed himself beyond the limits of the jurisdiction of the High Court. 14 

2. “Ordinarily”. — This section embodies the ordinary or general rule 
of jurisdiction and the following sections (viz. Ss. 179-184), the exceptions. 1 The 
word “ordinarily” has been advisedly used, 2 and must be taken to mean “except 
in the cases provided hereinafter to the contrary”. 3 The rule in this section 
should therefore be read subject to any special provisions of law which may 
modifj 7 it such as 8. 197, Cl. (2). 4 S. 14 of the Criminal Procedure Code also 
enables the Local Government to depart from this rule. 5 For exceptions to the 
general rule under other Acts, see the following cases. 6 

Courts in India have jurisdiction over offences committed on the High 
seas by virtue of 12 and 13 ^ ict., C. 96, 23 and 24 Viet., C. 88 and the Merchant 


(9) (1933) 1933 Nag. 33 (34). Trikamji Para- 
1 } 1 manandji Phatia v. Emperor. 

LO) (1923) 1923 All. 91 (105): 4o All. 220, 

tv, / E ror v> jjarprasad Bharyava. 

(1921) 1921 All. 12 (12), Sheo Shankar 

x. Mohan Samp. 

(1930) 1930 All. 449 (450): 52 All. 894, 
Rich v. Emperor. 

rSpe also (18681 9 Suth. W. R. 29 (29), 

1 Moln Chand Baboo v. Mohendranath 

Haidar (In a case where it is doubt- 
ful whether the offence is committed 
in British or foreign territory, the 
question of jurisdiction cannot be 
fullv determined, unless the Magis- 
trate proceeds with the investigation 
and states what in his opinion is 
proved by the evidence of wit- 

ill (1884) 1884 All. W. N. 31 (31), Empe- 
ror v. Divan Sinyh. 

191 (1912) 13 Cri. L. Jour. 786 (786) : 37 
[2) (mu; 114f Emperor v . Abdul Rahi- 

m an Momin. 

t o.o I (1890) 1896 Pun. Re. No. 17, p. 41, 
12 a) Lat v . Nahia (General prin- 
ciples as to local jurisdiction are 

that jurisdiction depends on (1) 

residence of defendant and (2) 

cause of action . 


(13) (1893) 1893 Fun. Re. No. 3, p. 33, 

Jiishen Das v. Muesamat Nanaki. 
(1885) 1885 Pun. R. Cr. 13, p. 27, Rev 
Father Ilildephonsus v. Malone. 

( 14) (1934) 1934 Mad. 423 (424): 57 Mad. 

831 II. D. Rajah v. C. Z7. WUher- 
inylon. 

Note 2 . 

(1) (1930) 1930 Bom. 155 (156): 54 Bom. 

171, Emperor v. Sana Mathur. 
(1933) 1933 Oudh 45 (47), Emperor v. 
Pray. 

(1885) 1885 Pun. Re. No. 44, p. 94 , 
Maheeh Dae v. Empress. 

(2) (1917) 18 Cri. L. Jour. 878 (882): 41 

Mad. 244: 1918 Mad. 555, Nagir 

reddy Konda Reddy, In re. 

(3) (1928) 1928 Bom. 140 (140), Emperor v. 

Ooverdhan Ridkaram. 

(4) (1907-08) *4 Low. B. R. 265 (266), Empe- 

ror v. Maunya Ka. 

(5) (1901) 1901 Pun. Re. No. 24, p. 64, 

... Lakshmichand v. Emperor. 

(6) (1879) 3 Bom. 884 (385), Imperatriz y. 

Khimchand. 

(1910) 11 Cri. L. Jour. 380 (381): 1910 
Pun. Re. 12, Oaneeha Sinyh v. 
Karam Din. 

(1898) 25 Cal. 637 (038), Lai Mohan 

Chourbey v. Z7«ri Charan Dae. 


S. 177, 
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Shipping Act, the procedure being ordinary procedure under the Code. 7 

S. 684 of the Merchant Shipping Act provides for jurisdiction in any 
place in which the offender may he. 8 The jurisdiction, however, conferred by 
these statutes does not extend over offences committed in non-British ships. 9 

3. Several offences: Venue. — When an accused is charged with several 

offences over one or some of which only the Court lias jurisdiction it should try 
only such latter offence or offences. 1 If a conspiracy is entered into in District 
A and acts are committed in pursuance of that conspiracy in District B the 
Magistrate of A can try the conspiracy but cannot try the accused for acts com- 
mitted outside his district. 2 The provisions of S. 239 are governed by S. 177 
ct seq relating to jurisdiction and there can be no joint trial unless the Magis- 
trate has jurisdiction over all the offences charged. 3 Where two different 
offences are committed in the course of the same transaction the case should be 
tried by the Magistrate who has jurisdiction to try both the offences and not 

by a Magistrate having jurisdiction over only one of them for it would be 

highly inconvenient that the two offences should be tried by different officers.' 1 

4. ; Within the local limits . . . ” — A Magistrate of a division whose 

powers have not been formerly limited to any particular portion of the divi- 
sion has jurisdiction over all offences committed in the division. 1 It is only the 
Magistrate within whoso local limits an offence has been committed that has 

jurisdiction to try it. Thus an offence of escaping from custody 

must be tried by the Magistrate within whose local limits the escape 
was effected. 2 An offence of bigamy or of abetment thereof can be tried only 
in the place where the bigamy or abetment took place and in the place from 
where the woman was enticed away. 3 Where however, the offence charged is 
that of enticing away a married woman, it is the Court within whose limits the 
enticement took place that would have jurisdiction and not the Court within 
whose limits the woman was detained. 4 

The offence of holding out false pretences to labourers and of inducing 
them thereby to enter into a contract must be tried in the place where such 
inducement was made. 5 The offence of murder should be committed for trial 
to the Sessions Court within the local limits of whose jurisdiction the offence was 
committed. 0 The offence under S. 134 of the Companies Act (failure to file a 


17 Cri. L. Jour. JOS (309): 10 

Sind L. R. 56: 1916 Shul SO. 
Ati Mohamcd v. Emperor. 

7 Horn. H. C. R. 89 (125), Regina 

V. Elmslone . 

8 Bom. H. C. R. 63 (66). Reg. 
v. Kostya Rama. 

25 Bom. 636 (638), Emperor v. 

Chief Officer of S. S. Mushtari. 

14 Bom. 227 (230), Empress v. 
Sheik Abdool Rahimnn. 

16 Cal. 238 (244,. 245), Empress 

v. Barton. 

(1894) 21 Cal. 782 (784), Thomson v. 

Gunning. 

(8) (1912) 13 Cri. L. Jour. 246 (247): 39 

Cal. 487. Emperor v. SaUmulla. 
1933 Cal. 145 (145): 60 Cal. 44, 
Superintendent and Remembrancer 
of Legal Affairs v. Raisallee. 

(9) (1918) 1918 Bom. 249 (250): 42 Bom. 

234, Pwnja Guni v. Emperor. 


(1916) 

(7) (1870) 
(1871) 
(1901) 
(1890) 
(1889) 


(1933) 


(1) (1928) 

(2) (1924) 

(3) (1929) 


(4) (1897) 


(X) (1880) 

(2) (1864) 

(3) (1924) 

(4) (1883) 

(5) (1868) 
(1910) 

(6) (1932) 


Bisesuar 

52 Mad. 
Soiomya 


Note 3. 

1928 Bom. 475 (476), Emperor v. 
Mohan Lai Aditram. 

1924 Cal. 1034 (1035), 
v. Emperor. 

1929 Mad. 839 (840): 

991, Sachidanandam v. 

G opal a Ayyangar . . 

2 Weir 144, In re Ponnuswamx AfliA. 

Note 4. 

I Bom. *H. C. 139 (139), Reg- 

1924* Lah . ^ 732' ( 732 ) , Amirchand 

v. Crown. min 

5 All. 251 (253), Empress v. Txha 

Singh. . 

4 Mad. H. C. App. .4 (5). 

II Cri. L. Jour. 143 (144): 3. 

Cal. 27, Faiz AH v. f ( Wr? r * fl56 
1932 Cal. 487 (488): 59 Cal. 856, 

Lakhi Sahu v. Emperor. 
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balance sheet) limy be tried by the Court within whose jurisdiction the office 
ot the Registrar where the balance sheet should be filed is situate; even though 
the company itself be located outside its jurisdiction.* Mere intention not 
followed by any act cannot constitute an offence and indirect preparation made, 
w hich does not amount, to an act but which amounts to the commencement of an 
offence does not constitute either a principal offence or an attempt or abetment. 
Hence the place where only the preparation is made has no jurisdiction. 8 See 
also the undermentioned casc. 8n 

An offence committed within British India cannot be tried by a British 
Court out of British India. 0 


For jurisdiction in proceedings under S. 4S8, see S. 488 and the under- 
noted cases. 10 Such cases as explained in Note 1 do not strictly come within 
the scope of S. 177. 

A Magistrate holding powers within certain local limits cannot exercise 
those powers while he is beyond such local limits. 11 

5. Cheating and Criminal Misappropriation. — The place where the 
deception was practised and not where the fraud was discovered, is the place 
where the trial of the offence of cheating should be held. 1 Similarly the offence 
of misappropriation or breach of trust is triable at the place where it; is com- 
mitted 2 and not where the complainant first acquired evidence that the offence 
was committed. 3 

As to where the offence of criminal misappropriation can be tried, see 

S. 181. 

A Magistrate has jurisdiction to try an offence under S. 486, Penal Code, 
if the accused be shown to be in possession of goods with a counterfeit trade 
mark for sale or any other purpose of trade or manufacture though the sale or 
other purpose for which the accused has the goods in his own possession be not 
intended to take place within the jurisdiction of the Court in which the com- 
plaint is lodged. 4 


S. 177, 
Notes 
4—5 


< 7 > (1917> Dcbendrwth Das Qupta 

trar of Joint Stock Oo ., Bengal. 

(8) (1927) 1927 Mad. 77 (78), Raman CM- 

' ' ' n ar y. Emperor. 

(1900) 24 Dora. 287 (291). Empress v. 

(o \ (1902)^1902 Pun. Re- No. 32, p. 86, 
(8-a) 1 ^ y greaves, ^tton and 

Oo., Bombay (Offence under S. 486, 

T P Code — Court at place where 

offence was committed can alono 

(9) ( 1888 ) Bat-' W 6 >- Empr"* v. Uanek 
(1891) h‘a 11. 348 (350), In re Malcolm 

( 10 ) (1885) f Bo".‘"b (47), In re Shaik Fak- 

(1897) 24 ^ Cal . 838 (640), O. Benbaw v. 

Benboto • ^ 

M oao\ 1883 Pun. Ro- No. 9, p. 11, Mt. 
^ Bibi Nur Bhari v. Shah Walait. 


(1885) 1885 Pun. Re. No. 13, p. 27, 
Pot'. Father UUdcphonsus v. Malone. 
(1893) 1893 Pun. Re. No. 3, p. 85, 
B is hen Das v. Mussamat Nanki. 
(1928) 1928 Lah. 853 (854), Allah DiUa 
v. Mt. Saleina Bibi. 

(1926) 1926 Lah. 663 (664), Ohulam JIus- 
snin v. JIakam Bibi. 

(11) [See (1910) 11 Cri. L. Jour. 570 (571): 

1910 P. R. 23, Oirdhari Lai v. 
Emperor. J 

Note 5. 

(1) (1915) 1915 All. 428 (428), Prag Das 

Bhargava v. Dcndat Ram. 

(2) (1839) 26 Cal. 746 (747), Colville v. 

Krishton Kishorc Bose. 

(1925) 1925 Cal. 107 (108), Maitra v. 
Kamini Mohan Bose. 

(3) (1930) 3930 Bom. 490 (494): 55 Bom. 

59, In re Jiwan Das Savchand. 

(4) (1898) 25 Cal. 639 (641), Yusuf Mahomed 

Abnrulh v. Banshidhur Siraogi. 
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6. Defamation, giving false information, etc. — The sending of a 

newspaper containing defamatory matter by post from one place to another is 

publication of such matter at the latter place, and the latter place will therefore 

have jurisdiction over the offence. 1 The offence may also be tried at the place 

of posting. 2 When a person presents a defamatory petition to a superior officer 

who in the ordinary course of official routine sends it to a subordinate officer 

« 

for inquiry there is publication in the place where t lie latter officer is. 3 


When one person instigates another to the commission of an offence by 
means of a letter sent through post the offence of abetment is completed as soon 
as the contents of such letter becomes known to the addressee and such offence 
is triable at the place where the letter is received. 4 Similarly the receipt at 
M of a letter by which a person is deceived gives the Magistrate at M jurisdiction 
over the offence."’ But the offence can be tried even in the place where the 
letter is posted. So where the accused were charged with trying to cheat the 
Currency Officer of Bombay by claiming payment of halves of certain currency 
notes and the declaration in support of the claim was made and posted in 
Calcutta, it was held that the ca.se was triable in Calcutta. 


The gist of the offence under S. 182, Penal Code, is the giving of infor- 
mation so as to cause the public servant to act on it; so the offence is complete 
only when it. reaches the public servant. Hence it is the place of delivery of a 
letter containing such information and not the place of posting that gives 
jurisdiction over the offence. 7 On the other hand the gist of the offence of 
printing seditious matter being the creation of the written words, the printing 
of the same at a particular place confers jurisdiction on that place though publi- 
cation has been elsewhere. 8 But where there is no evidence that the printing 
of papers with the object of deceiving was done in a particular district, the 
Courts of such district have no jurisdiction over the offence. 9 

7. Offences by Foreigners . — See Note 1, above. See also the under- 
mentioned cases. 1 


8. Irregular arrest — Effect. — Irregularity of arrest does not affect 
the jurisdiction of a Court to try the offender. 1 Moreover, an accused who has 
submitted to the jurisdiction of a Court must be regarded as having waived any 


(i) 



(3) 

(4) 

(5) 


Note 6. 

(1880) 3 All. 342 (346), Empress v. 

Malod. 

(1898) 22 Horn. 112 (130), Empress v. 

Bal Ganyadhar TUak. 

(1908) 8 Cri. L. Jour. 272 (276): 33 

Bom. 77. Emperor v. Tribhueun 
Dos. 

(1866) 5 Suth. W. R. 44 (44), Empress 
v. Rally Doss. 

(1924) 1924 Mad. 340 (313), Burke v. 

T . C. W. Skip. 

(1923) 1923 Mad. 666 (666), Krishna • 

murthi I tier v. Parasurama Iyer. 
(1889) 1889 Pun . Re. No. 14, p. 60, 

Rajah Shnh v. Empress. 

(1894) 16 All. 389 (390). Empress v. Shco- 
dinl Mai (Whether it is triable also Dy 
the Court within whose jurisdiction 
the letter was posted — Not decided). 
(1914) 1914 All. 373 (374), Yusuf Ali v. 
Wahajuddin . 

[See also (1931) 1931 Notes 25 (25), 

Narain Das Premchand. 


(1924) 

(6) (1923) 

(7) (1932) 

(8) (1928) 

(9) (1919) 


(1) (1914) 


(1) (1907) 
(1904) 
(1903) 
(1899) 


1924 Pat. 708 (708), Metcalfe v. 

1923 °CaL 401 (402), In re Amulya 
Charon Dutt. 

3 932 Mad. 427 (427), Ralhmam 

Pillai v. Emperor. 

1928 Ranp. 276 (276), Cheltam 

Pillai v. Emperor. . 

1919 Pat. 407 (409), Lachman Lai 

v. Emperor. 

1914 nib* 5 18*1 (182): 1914 Pun. 
Re. 7, Emperor v. Rarn uai. 

5 Cri. L 0t Jour. 89 (» 0 . 91 ) : 1906 
Pun. Re. 17. Jwna » ▼ . Engwor. 

1 Cri. L. Jour. 535 (537). 

Cal. 557, Emperor v. Madho Dhoo%. 
26 Mad. 124 (125), Emperor 

Ravalxi Kesiyadu. 

1899 Pun. Re. No. 6, P- 1 * 
Sobha v. Empress. 
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hrteen'enfoS?" "’ !,ich his before the Magistrate 

9 Transfer of Territory to Native States.— Where after the film" 0 f 
an appeal to a Sessions Judge against the conviction for an offence committed 
within British India, territory including the place where the offence had been 
committed was transferred to a Native State it was held that the transfer did 
not affect the jurisdiction of the Sessions Judge to bear the appeal, the offence 
having been committed in British India. 1 The same principle applies to eases 
of committal 2 and it makes no difference that the enquiry into the offence was 
started only after the transfer of territory. 3 

10. Military offenders.— Under Keg. XX of 1825, Military authorities 
can require a Magistrate to hand over to them any prisoner who may be appre- 
hended and brought before him for an offence committed more than 120 miles 
from Calcutta, hut proceedings before the Magistrate when taken at the request 
of and assented to by the Military authorities are not absolutely void. 1 

11. Effect of trial at wrong places. — Sections 177 to 185 deal with venue 
and S. 531, enacts that no proceedings in a wrong place shall be set aside unless 
it appears that such error has in fact occasioned a failure of justice. 1 The 
reason is that territorial jurisdiction is not regarded as synonymous with essen- 
tial jurisdiction and trial in a wrong district is not a fatal defect. 2 

When an offence is being tried in a wrong place the want of jurisdiction 
may be cured by an order of t he High Court under S. 526. transferring the ease 
formally to such Court. 3 A contrary view, has, however, been taken in the 
undermentioned eases . 4 

Where a commitment is made in respect of an offence committed outside 
the province, the High Court has no jurisdiction to transfer the case to a Court 
having jurisdiction in that province. 5 


(2) ( 1903 ) 16 c. r. L R. 9 ( 10 ). Emperor 

v. Sabad Jicdiya . 

(1) (1911) 12 Cri. N L- Jour- 401 (401): 33 

U) ( ) All. 578. Mahabtr v . tm, P >r 

(1911) 12 Cri. L. Jow. 47° <471). 

pcror v. Saheb Din • M70 ». 3 , 

to\ / i fi 1 9 ^ Cri. L. Jour. 169 (170). 

(2) (1912) 13 <- ll8> Kmpcrnr v. It a m Nareeh 

(3) (1912) w'toi. I- J»»r. ™ <576): 34 

* ' * All. 451# Emperor v. Ganga. 

<1) (1874) 22 Suth N °W. 10 R. 20 (24), Bmprm 

' V William Jackson. 

(1880) 'cl: Mr' 

u) <i874) 

(1874) 21 s2lh° f « ^ 

y. Qooroo (Do.). ... 

(1883) 1883 Pun. Re. ><>• 9, p. 11, * • 

Cr. P. C.— 115 


Shah Wulail 


(2) (1902) 
(1901) 
(1905) 

(1911) 

(1930) 

(1872-1 

(3) (1928) 
(1925) 
(1929) 

(4) (1923) 
(1886) 

(5) (1925) 


It i hi A ’nr lihari v. 
i l)o.) . 

1902 Pun. Rc. No. 2, p. 6, Ut- 
tame hand. v. Emperor. 

1901 Pun. Rc. No. 24, p. 77, 
La kshmichand v. Emperor. 

4 Cri. L. Jour. 500 (501): 30 
Mud. 94, Public Prosecutor v. Dorai- 
sica mi/ Mudali. 

12 Cri. L. Tour. 280 (Rang.), Ret 
Foon v. Emperor. 

1930 Rang. 77 (78): 7 Rang. 370, 
Mohamad I Input Mulla v. Emperor 
892) 1872-1892 Low. Bur. B 203 
Man up v. Empress. 

1928 Born. 140 (140), Emperor v. 
Goverdhan It id ka ran. 

1925 Oudli 490 (490), Mubarak AH 
v. Abdul Tlaq. 

1929 Sind 250 (253), Wahid Dux 
ifhutto v. Emperor. 

1923 Mad. 326 (320), In rc Sikka 
Goundan. 

10 Bom. 274 (280), Empress v. 
Mnngal Tekchand. 

1925 Pat. 187 (188): 3 Pat. 417, 
Ithayu'nti v. Emperor. 


ft 
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The plea of want of jurisdiction may be taken for the first time in the 
High Court . Neither the ignorance and consequent silence of parties nor their 
consent can vest a Magistrate with powers which the law docs not give him. 6 

12. Committal by or to wrong Court. — It was held by the Allahabad 
High Court in I.L.R. 3 All. 238 that when a Magistrate inquired into and 
committed the accused for trial for an offence which bad not been committed 
in his district, and the Court of Session for that District accepted such com- 
mittal (though having no jurisdiction) and convicted the accused, it. was held 
that the proceeding was illegal ab initio. 1 

The High Court of Bombay on the other hand held that where a com- 
mit lal was made by a wrong Magistrate to the wrong Sessions Court an order 
of committal being an order of a criminal Court the provisions of S. 531, applied 
and in the absence of any failure of justice the committal need not be quashed. 
It was further held that the irregularity in committing the case to the wrong 
Sessions Court could be got over by transferring the case to the right Court. 
This principle was followed in two later cases of the same High Court, but 
instead of transferring the cases for trial to the proper Sessions Court, the High 
Court in the one case retained the same for trial by itself 3 and in the other case 
passed an order under S. 526 directing that the trial do proceed before the 
Court to which the case was committed. 4 

The principle laid down by the Bombay High Court was followed in a 
later Allahabad ease 5 and in the Madras High Court 6 but in the latter Court a 
distinction has been drawn between a committal by the wrong Magistrate and 
committal to the wrong Sessions Court. Committal by the wrong Court was 
held at the most to be an irregularity but committal to the wrong Sessions Court 
was held to be an illegality which could not be cured by transferring the case to 

o i ' t • 

the proper Sessions Court inasmuch as a transfer from a Court having no juris- 
diction could not render the proceedings legal. 7 The Oudh Court following the 
Madras ruling has recognised or applied this distinction in a case before it 8 and 
a committal was quashed by the Calcutta Court apparently on the same giound 
of illegality. 6 

But a committal erroneously made to the High Court may be validated 
under S. 526 because although such committal may be in contravention of 
S. 206, yet the High Court has criminal jurisdiction under the Letters 
Patent to try cases committed to it instead of to the local Sessions Judge. 


(6) (1871) 16 Suth. W. R. 69 (70), Macdoyiald 

v . Riddell. 

Note 12. 

(1) (1881) 3 All. 258 (259), Empress v. Ja- 

gannath. 

(*>) (1884) 8 Bom. 312 (312), Empress v. 

Thaku. 

(3) (1892) 16 Bom. 200 (201), Empress v. 

James Ingle. „ _ 

(4) (1900) 2 Bom. L. R. 394 (394), Emperor 

v. Atmaram Oovind. 

(5) (1896) 18 All. 350 (352). Empress v. Ram 

Din. 


(6) (1894) 
(1903) 

(7) (1912) 

(8) (1919) 

(9) (.1673 ) 
(10) (1920) 


17 Mad. 402 (403), Empress v. 

26 6 M?df d 640 (643), Rayan Kuiti 

13 CrT. P L° r ’jour. 35 (35): 36 Med. 
387, Assistant Sessions Judge or 
North Arcot v. Ramammal. 

1919 Oudh 69 (69), Emperor v. 

19*SutfiTw. R. 31 (32), Empress 

v. Asqur Muilik. - . 

1920 Mad. 824 (825) : 42 Mad. 

791, In re, Ganapalhy Chelty. 
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1 V8.* Notwithstanding anything contained in S. 177, the 

Power to order cases to be Local Government may direct that 
divisions dlfferent sessions any cases or class of cases committed for 

trial in any district may be tried in 
any sessions division : 


Provided that such direction is not repugnant to any 
direction previously issued by the High Court under S. 15 of 
the Indian High Courts Act, 1861, or S. 107 of the Govern- 
ment of India Act, 1915 or under this Code, S. 526. 


S. 178, 
Note 1. 


SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES . . . . . . 1 

SCOPE OP SECTION . . . . . . 2 


Other Topics. 

Direction by Local Government. See Note 2, Pt. I. 

1 . Legislative Changes . — 

Differences between the Codes of 1861 and 1872 — 

There was no corresponding section in the Code of 1861. The 
corresponding provision in the Code of 1872 was contained 
in S. 63, para. 2. 

Differences between the Codes of 1872 and 1882 — 

The proviso was newly added in the Code of 1882. 

Differences between the Codes of 1882 and 1898 — 

The words “under the twenty- fourth and twenty-fifth of Victoria, 
Chapter 104, S. 15” that occurred in the proviso of this section 
in the Code of 1882, were omitted and the words “by the High 



Power to order cases to 
be tried in different Ses- 
sions Divisions. 


*(CODE OF 1882— S. 178.) 

178. Notwithstanding anything contained in S. 177, 
the Local Government may direct that any cases or class of 
cases committed for trial in any district may be tried in any 
Sessions Division: 


Provided that such direction be not repugnant to any direction previously issued 
under the twenty-fourth and twenty-fifth of Victoiia, Chapter 104, S. 15, or under this 

Code, S. 526. 


CHAPTER VI. 

THE PLACE OF INQUIRY AND TRIAL. 

(CODE OF 1872 — S. 63, Para. 2, & Explanation.) 

63 * * 

Magistrates shall ordinarily commit to the Court of 

• .-rv and Session for the Sessions Division in which the district to 
Place for inquiry which they are appointed is situated; but the Local Govern- 

tri a l of offence. ment mav direct that any cases or class of cases committed 

in any district may be tried in any Sessions Division. 


S. 178, 
Notes 
1 — 2 . 


S. 179. 


916 Trial in district where act is done or where consequence ensues. 


Court under S. 15 of the Indian High Courts Act, 1861” were sub- 
stituted instead in the Code of 1898. 

('InnufCs after 1898 — 

The words “or S. 107 of the Government of India Act, 1915” were 
newly inserted in the proviso by S. 2, and schedule of the Amend- 
ing Act, 1916, (Act XIII of 1916). 

2. Scope of section. — This section empowers the Local Government to 
direct that a case or class of cases committed for trial in a particular district 
should he tried in a Sessions division to which such district does not belong. 
But the Local Government has no power under the section to direct that a case 
should be tried by a particular Court in such Sessions division. 1 It was held 
in the undermentioned case 2 that on an order for transfer being made by the 
Local Government under this section the Sessions Court in the new division 
has full jurisdiction to try the case notwithstanding that the offence was not 
committed within the local limits of its jurisdiction. One of the Judges com- 
posing the Bench who decided that case however, took a different view and held 
that such Sessions Court could not try the case unless the offence was committed 
within the locai limits of its jurisdiction. In his view, this section does not 
create an exception to the general rule of jurisdiction enunciated in S. 177 
that an offence should ordinarily be tried by the Court within the local limits 
of whose jurisdiction it was committed; but applies only to cases where the 
same officer has jurisdiction over two (or more) Sessions divisions, in which 
case there would be nothing contrary to S. 177 in his trying it, while sitting in 
one division, cases committed for trial in another division under his jurisdiction. 

1 79.* When a person is accused of the commission of any 

offence by reason of anything which has 
been done, and of any consequence which 
has ensued, such offence may be inquired 
into or tried by a Court within the local 
limits of whose jurisdiction any such thing has been done, or 
any such consequence has ensued. 

Explanation . — Offences created by local and special laws may be inquired into and 
tried in any place where the inquiry or trial might be held under the provisions of those 
laws or ot' this Code. 


Accused triable in district 
where act is done or where 
consequence ensues. 


(CODE OF 1861— Nil.) 


Accused triable in dis- 
trict where act is done, or 
wfhero consequence ensues. 


-(CODE OF 1882— S. 179.) . . f 

179. When a person is accused of the commission o 
any offence by reason of anything which has been done, an 
of any consequence which has ensued such offence may 
inquired into or tried by a Court within the local limits o 
whose jurisdiction any such thing has been done, or any sue 
consequence has ensued. 


Section 178— Note 2. 

(1) (1872-1892) 1872-1892 Low. Bur. R. 263 

(267). Nga Tha Maung v. Empress 
(Per Princep and O’Kinealy, JJ . ) . 
(1884) 10 Cal. 643 (648), Empress v. Nga 


Tha Moung. 

(2) (1872-1892) 1872-1892 Low. Bur 

(268). Nga Tha Mating v 
( Per Agnew, J.). 


R. 263 
Empress 
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(«) 


(*>) 


(e) 


w 


Illustrations. 

,1 is U,l " itl'in the loeal limits of the jurisdiction of Court A' and 
dies witlun the local limits of the jurisdiction of Court Z. The offence of 
the culpable homicide of A may he inquired into or tried either by X or 7 
d is wounded within the local limits of the jurisdiction of Cou.t X, and is 
during ten days with... the local limits of the jurisdiction of Court Y and dur 
ing ten days more with, u the local limits of the jurisdiction of Court X. un- 
able in the loeal limits ot the jurisdiction of either Court Y or Court 7 to 

follow his ordinary pursuits. The offence of causing grievous hurt to A 
may be inquired into or tried by X , 1' or 7. 

A is put in fear of injury within the local limits of the jurisdiction 
of Court A, and is thereby induced, within the local limits of the jurisdiction 
of Court T, to deliver property to the person who put him in fear The 

offence of extoition committed on A may be inquired into or tried either 
bv X or I'. 

A is wounded in the Native State of Baroda, and dies of his wounds in 

Poona. The offence of causing A ’s death may be inquired into and tried 
in Poona. 

SYNOPSIS . 

Note No. 

LEGISLATIVE CHANGES .. .. 1 

SCOPE OF SECTION . . . . " 2 

NATURE OF ‘CONSEQUENCE’ CONTEMPLATED BY SECTION. 3 

Illustrations. 

A is wounded within the local limits of the jurisdiction of Court X and dies 
within the local limits of jurisdiction of Couit- 7. The offence of the cul- 
pable homicide of A may be inquired into or tried either by X or 7. 

A is wounded within the local limits of the jurisdiction of Court X and is, 
during ten days within the local limits of the jurisdiction of Court Y, and 
during ten days more within the local limits of the jurisdiction of Court 7 
unable in the local limits of the jurisdiction of either Court Y or Court 7 
to follow his ordinary pursuits. The offence of causing grievous hurt to 
A may b? inquired into or tried by A', I' or 7. 

A is put in fear of injury within the local limits of the jurisdiction of 
Court X , and is thereby induced, within the local limits of jurisdiction of 
Court y, to deliver property to the person who put him in fear. The offence 
of extortion committed on A may be inquired into or tried either by 
X or Y. 


(«) 


(*> 


(o) 


(CODE OF 1872— S. 65.) 

65. When a person is accused of the commission of any 
offence by reason of anything which has been done, or (of 
Accused triable in dis- anything which has been omitted to be done) and of 
t ri ct where act is done, or any consequence which has ensured, such offence may be 
Where c&nsequence ensues. inquired into or tried in any district in which any such 

thing has been done, or omitted to be done, or any such 
consequence has ensued. 

Illustrations. 

(a) A is wounded in the district of X and dies in district 7. The offence of the 

culpable homicide of A may be inquired into and tried either in X or 7. 

(b) A is wounded in the district of X and is, during twenty days, unable to 

follow his ordinary pursuits in the district Y, where he is being treated. 
The offence of causing grievous hurt to A may be inquired into and tried 
either in X or Y. 

(c) A is put in fear of injury in District X , and is thereby induced, in the Dis- 

trict of Y, to deliver property to the person who put him in fear. The 
offence of extortion committed on A may be inquired into and tried either 
in District X or District Y. 
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S. 179, 
Notes 
1 — 2 . 


Note No. 


CONSEQUENCE FORMING PART OF OFFENCE CHARGED— 
WHAT 18 

CRIMINAL BREACH OF TRUST OR CRIMINAL MISAPPRO- 
PRIATION 

OFFENCES COMMITTED OUTSIDE BRITISH INDIA 


5 

6 


Topics . 

Falsification of accounts. 
F.X. 15. 

When an offence is already 
Note C>, Pt. 2. 


See Note 3, 
complete. See 


it 


tt 


Other 

Applicability of S. 188. See Note 6. 

By reason of any thing which has been done. 

See Note 2, Pt. 1. 

(beating. See Note 4, Pts. 5-0. 

Defamation. See Note 4, Pts. 7 and 8. 

1 . Legislative Changes . — 

Differences between Codes of 1861 and 1872 — 

(1) Tito words "or of anything which has been omitted to be done 

were added in the Code of 1872 after the words "any offence 
hv reason of anything which lias been done”. 

(2) Illusl rations (a) to (c) were added in the Code of 1872. 
Changes made in 1882 — 

(1) The words "or of anything which has been omitted to be done 

which occurred after the words "any offence by reason of 

anything which has been done” in the Code of 1872 were 

omitted. At the same time, the provision was added m S. 4 
to the effect that words which referred to acts done extended 
also to illegal omissions. 

(2) The words "in any district in which” were substituted by the 

words "by a Court within the local limits of whose juris- 
diction”. 

Changes made in 1898 — 

Illustration (d) was added. 

2. Scope of section. — This section prescribes the venue for the trial 

of eases in which a person is accused of an offence by reason of some act done 

by him and of some consequence that has ensued from such act. In such cases, 
the offence can lie inquired into or tried by any Court within the local limits of 
whose jurisdiction the act was done or the consequence ensued. The section 
applies only to cases in which the offender is accused of the offence by reason 
of two things, viz., some act done by him and some consequence that has ensued 
from such act. 1 Where such is not the case and the consequence of the accused s 
act has no bearing at all on the offence charged, the section has no application 
and the place where the consequence has ensued is not a prop er forum for the 

(CODE OF 1861— S. 27.) 

27. When a person shall be accused of the commis 
sion of any offence by reason of any thing which has ee 
done, and of any consequence which lias ensued, such o e ^ 
may be inquired into or determined in any distnc 
division of a district in which any such thing shall a\e 
done or any such consequence shall h ave ensued. 


May be tried in the 
jurisdiction whc.e the act 
is done, or where the con- 
sequence ensues. 


Section 179 — Note 2. 

(1) (1930) 1930 Bom. 490 (492) (F. B.), In 


re Jivan Das Savchand. 
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trial of the offence. 2 


As lo when a person may be said to be accused of an offence by reason of 
some consequence that has ensued from his act, See Note 3, infra. 

3. Nature of ‘consequence’ contemplated by section. — There are two 
views as to the interpretation of the word “consequence” in this section. The 
first view is that it refers only to a consequence which is an ingredient or part 
of the offence charged. Thus where A is charged with committing culpable 
homicide by wounding X at one place resulting in the latter’s death at another 
place, it is the infliction of the wound and the consequent death that together 
constitute the offence of culpable homicide and the offence can be tried 
at the place where the wound was inflicted or the place where the death occurred. 
Where the consequence is not an ingredient of the offence charged it will not 
according to the first view be a consequence by reason of which a person is 
accused of an offence, within the meaning of the section. The second view is 
that it refers to any consequence, which is a normal though not a necessary , 
ingredient of the offence charged. The first view is held by the 
High Courts of Allahabad, 1 Bombay, 2 Calcutta, 3 Lahore, 4 Madras, 5 Patna 0 and 


(2) (1930) 1930 Bom. 490 (492) (F. B.), In 

re Jinan Das Saccliand. 

Sec also cases cited in Note 3, foot-notes 
1 to 6. 

Note 3. 

(1) (1934) 1934 All. 846 (840, 847), Emperor 

v. A tin a Ram. 

( 1934) 1934 All. 499 (503), (F. B . ) . 
(1908) 7 Cri. L. Jour. 394 (396) (All.), 
liaba Lai v. Ghansham Das. 

(1912) 13 Cri. L. Jour. 856 (857): 3.» 

All. 29. George Lang rut ye v. Grace. 

A M « • 

( 1912) 13 Cri. L. Jour. 479 (480): 34 
All. 4 87, Gancshi Lai v. Hand Ki • 

(1915) 16 Cri. I >. -Tour. 825 (825) (All.), 
Pragdas v. Daulat. 

(1 914) 1914 All. 373 (374), Yusuf Ah v 
Wahajutlin. 

(1924) 1924 All. 77 (78), Gxrdhar Das v. 

(1934) fiSnS- 127 (127), Jogannath v. 
Emperor. 

The following cases are no longer nw in view 
T ’ of the Full Bench decision in 1934 All. 

(1897) 19 9 aVl° 3 U1 (112), Empress v. O' 

1 1926 ) 1926 ''AH. 466 (467), Mohammad 

' Rashid Khan Arzoo v. Emperor. 

(1930) 1930 All. 449 (450): 52 All. 894, 

' v /,• Rich v. Empsnr. 

(1932) 1932 All. 367 ( 368 ), Brij Lai v. 

(1926) 1926 All. 189 (192, l® 3 )* Munir 
' 1 ; v Emperor (Consequence need not bo 

ingredient of offence charged — Char- 
cos of bigamy and adultery— Hus- 
band of woman living in another juris- 
diction— Fact that ho was deprived 
of his wife in such jurisdiction was 
held to make the offence triable in 

< 2) < ioo6) (516) ’ ,9<rrfar 

(1930) 1930 Bom. 490 (492, 493, 495, 496) 
(ltmu; n ) Jiwan Das Savchand, Tn 

re (Overruling 1922 Bom. 39 and 

1930 Bom. 358). v 

(1917) l 8 Cri. k • J° ur - (762) : 44 

(3) ( 1917 J 9i2, Simhachalam v. Rali 

(1925) lOM^Cal. 613 (614), Gunananda 


Phone v. Lala Santi Prakask Handy. 

[See also (1931) 1931 Cal. 528 (531): 59 
Cal. 92, Paul Dc Flondor v. En j- 
pt ror. | 

< ») (1885) 1885 Pun. Ro. No. 44, p. 101, 

Mahesh Das v. Emperor. 

(1901) 1901 Pun. Re. No. 1, p. 3, Jamal 
Singh v. Emperor. 

(1901) 2 Pun. L. R. 223 (225), Chint 
S ingh v. Crown. 

(1910) 11 Cri. L. Jour. 253 (254): 1910 
Pun. lie. No. 7, Golcal Oh and v. 
Phul Chand. 

(1917) 18 Cri. L. Jour. 353 (354): 1916 
Pun. Re. No. 28, Kalidasv. Karam- 
eh a nd. 

(1923) 1923 Lnh. 90 (91), Raghbir Saran 
v. Rurukshetra Motor Co. 

(1923) 1923 Lah. 487 (488), Radar v. 
Emperor. 

(1921) 1924 Lnh. 353 (354), Abdul Uaq 
v. E mperor. 

(1924) 1924 Lnh. 663 (665), Mahtab Din 
v. Emperor. 

(1925) 1925 Lah. 171 (172), Dinanath v. 
Tttlri Ram. 

(1933) 1933 Lah. 559 (560). A ya Ram v. 
Gobindtal. 

[But se* (1908.X 8 Cri. L. Jour. 75 
(80, 82) (Lah.), Jshar Das v. Em- 
pe. ror. 

(1900) 1900 Pun. Re. No. 7, p. 18, 
(ihulam Ali v. Queen-Empress.] 

(5) (1909) 9 Cri. L. Jour. 92 (93) (Mad.), 

S icaniiiiathan Chettiar v. Annamalai 
Chet tiar. 

(1915) 16 Cri. L. Jour. 491 (493) (Mad.), 
Krishna machari v. Shah Wallace and 
Co. 


(1915) 26 Ind. Cas. 136 (137): 38 Mad. 

639. Tn re Ram Bilus. 

(1923) 1923 Mad. 50 (51): 45 Mad. 839, 
In re Mohideen Pakkiri Marakkayar. 
(1932) 1932 Mad. 427 (428), Rathinarn 
Pillai. In re. 

(1935) 1935 Mad. 189 (190), T. Sreerama - 
murty v. Emperor. 

[But see (1914) 1914 Mad. 330 (331): 38 
Mad. 779, Assistant Sessions Judge 
v. Ramastvami Achari ( Per Spencer, 
J.).J 

(6) (1921) 1921 Pat. 85 (87), Jawkaram v. 

Sargo. 
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Rangoon . 7 The decisions of the Chief Court of Oudh 8 and the Judicial Com- 
missioner’s Courts of Nagpur 9 and Sind 10 have varied, some taking the first 
view and the rest, the second view. 


IllusliYltioilS. 

1. A in Madras commits criminal breach of trust in respect of moneys belonging 

to B in Calcutta. In consequence of A's act B suffers a loss in Calcutta and 
institutes proceedings against A. It is hold that the loss suffered by B in 
Calcutta is not a necessary ingredient of the offence of criminal breach of 
trust. According to the fiist view, the offence cannot be inquired into or 
tried in Calcutta 11 while according to the second view the loss is the normal 
consequence of the offence and therefore it can be tried in Calcutta. 12 

2. A cheats B in Lahore in consequence of which C in Nagpur suffers a loss. It 

is held that the loss suffered by C is not an ingredient of the offence of cheat- 
ing. According to the first view, A cannot be proceeded against in 
Nagpur* 3 while according to the second view, he can. 11 


(1929) 1929 Pat. 040 (042), Abdul Karim 
v. Emperor. 

(7) (1897 1901) 1897 1901 Upp. Bur. R. 53 

(53), Empress v. Son Mon Going . 
(1909) 10 Cri. L. .four. 80 (87): 5 L. 

B. R . 57. Shtre My at v. Subru- 
matt lam Ghctty. 

(1020) 1920 Upp. Bur. 39 (40): 3 U. 

B. R. 172, Abdul Salam v. Ram- 
neieal Singh. 

(1923) 1923 Rang. 209 (210): 1 Ran?. 

50. Ahmed Ebro hint v. Hnjee A. A. 
(la nny. 

(1931) 1931 Ran?. 164 (166): 9 Ran?. 
338. Ali Mahomed v. Emperor. 

(8) (1901) 4 Oudh Cos. 370 (377, 378). Kir- 

bhae Rom v. Kallu Ram (Conse- 
quence must bo ingredient of offence). 
(1933) 1933 Oudh 215 (221): 8 Luck. 381, 
Mad ho Surendra Sahai v. Gob nr dan 
(Consequence need not be ingredient 
in offence) . 

(9) (1924) 1924 Nnir. 253 (254): 20 Nog. 

L. R . 72, Banerji v. Points (Con- 
sequence must be ingredient of 
offence) . 

(1933) 1933 Nag. 33 (34, 35), Trikamji v. 

Emperor (Consequence need not be 
ingredient of offence) . 

HO) (1931) 1931 Sind 94 (96), Gobindram v. 

Emperor (Consequent must be ingre- 
dient of offence charged) . 

(1933) 1933 Sind 333 (334): 27 Sind L. 

R. 392, (rokaldas A mar see v. 
Emperor (Do.). 

(1928) 1928 Sind 160 (167), Gobindram 
Jrebtm Mai v. Emperor (Consequence 
need not be an ingredient of offence 
charged) . 

(1929) 1929 Sind 30 (31): 22 S. L. R. 

404. Gocind Singh v. Emperor (Do.). 
(11) (1912) 13 Cri. L. Jour. 479 (479, 480); 

34 AH. 487. Gnneshi Lai v. Nand 
Kish ore. 

(1934) 1934 AIL 127 (127). Jagannath v. 
Emperor. 

(1910) 1916 Lah. 453 (454): 1915 P. R. 

22, Emperor v. Raohabir Singh. 
(1934) 1934 All. 499 (502) (F. B.),' Kashi 
Ram Mehta v. Emperor. 

[See (1924) 1924 All. 77 ( 78 ), Girdhar 

Das v. Emperor. 

(1914) 1914 All. 373 (374), Thai// Ali v. 

1 Vhaajitddin. 

(1925) 1925 Cal. 613 (614), Gunananda 
Phone v. Lain Santi Prakash Kandy. 
(.1917) 18 Cri. L. Jour. 762 (762): 44 
Cal. 912: 1917 Cal. 381, Simha- 

ehalam v. Ralikanta Laha. 

(1930) 1930 Bom. 490 (491, 494. 496) 

(F. B.), In re Jinan Das Savehand. 
(1933) 1933 Lah. 559 (560), Aya Ram v. 


Jour. 253 (254): 1910 
No. 7, Gokalchand v. 


Ohaint 


(lobind Lai Verma. 

1925 Lah. 171 (172), Dinanath v. 
Tulsi Rain. 

1024 Lah. 663 (665), Mahtab Din 
v. Emperor. 

1924 Lali. 353 (354), Abdul Haq 
v. Emperor. 

1923 Lah. 487 (488), Kadar v. 
Emperor. 

11 Cri. L. 

Pun. Re. 

Phu l Chand. 

2 Pun. L. R. 223 (225), 

S ingh v . E m pc ro r. 

1924 Nag. 253 (254): 20 Nag. L. 
R. 72, Banerji v. Potnis. 

(1901) 4 Oudh Cns. 376 (377, 378), Niro 
hoe Ram v. Kallu Ram. 

(1915) 26 Ind. Cas. 136 (137) 

639, In re Rambilas. 

(1920) 1920 U. B. 39 (40): 8 
172. Abdul Salam v. 

Singh. 

1923 Rang. 

56, Ahmed 
Canny. 

(1931) 1931 Rang. 164 ( 1 « 6 , 167) 

Rang. 338, Ali Mohamed Kassim 
Em pc ror. ] 

111 


(1925) 

(1924) 

(1024) 

(1923) 

(1910) 

(1901) 

(1924) 


( 1923) 


209 (210) 

E bra him v. 


: 38 Mad. 

B, R.i 

Ramnewal 

: 1 Rang. 

Hajee .4 . 


9 

v. 

v. 


V. 


(112), Empress 
(368), Brij Lai 


(450): 52 All. 894, 
Emperor. 

(467), Mohammad 


12) (1897) 19 All. 

O'Brien. 

(1932) 1932 All. 367 
Emperor. 

(1930) 1930 All. 449 
5. F. Rich v. 

(1926) 1926 All. 466 , ... „ 

Rashid Khan Arzoo v. emperor. 
(1914) 1914 Mad. 330 (331): 33 Mad. 

779, Assistant Sessions Judge, Nona 
Arcot v. Ramatwami Achan (Per 

Spencer, J.). „ „ T t» 

(1929) 1929 Sind 30 (31): 22 S. L. i*. 

404, Gobind Singh v. Emperor. 
(1928) 1928 Sind. 166 (167), Gobindram 
Jecbanmal v. Emperor. /A1 , % 

13) (1908) 7 Cri. L. Jour. 394 (396) (All.). 

Balm Lai v. Ghansham Das. 

(1923) 1923 Lah. 90 (91), Raghbtr Saran 
v. Kurukshetra. _ 

[See also (1931) 1931 Sind 94 (96), Go- 
bindram Doislatram v. Emperor 
( Drafts induced by accused to 
issued on false pretences at P, ana 
money received by accused at Mr 
the drafts honoured in due course at 
Q — Court at Q has no jurisdiction to 
trv the accused for the offdnee o 
cheating inasmuch as the subsequent 
honouring of the drafts was not a 
consequence forming part and par 
cel of the offence).] /T \ 

14 ) (1908) 8 Cri. L. Jour. 75 (80, 82) (Lah.)* 
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For further instances, see the following cases.!* 

4. Consequence forming’ part of the offence charged— What is.— It 

has been soon in Note 3, ante, that there is a conflict of decisions as to whether 
the consequence contemplated by this section is one forming an ingredient of the 
offence charged or covers any consequence whether or not it is an ingredient of 


Ishor Das v. Emperor. 


isnar uns v. nmperor. 

(1933) 1933 On dh 215 (219, 221): 8 Lurk 
381, Mndho Surendra Sahai v. Oo 
bardan. 

(1900) 1900 Pun. Re. No. 7, i>. 18. Gu 
lorn AH v. Empress. 

15) The following decisions proceed 

thal the cons 
ingredient of the 


UfCI n\iun& //M/irru on the first 
view viz., that the consequence must 
b c nn ingredient of the offence 
charged. 

(1901) 1901 Pun. Re. No. 1. p. 3, Jni- 
mat Singh v. Emperor (Foreign sub- 
ject kidnapping in Foreign territory 
and in conveying the girl to another 
place in another foreign territory 
apprehended at a railway station in 
British India — He cannot be proceed- 
ed against in British India for the 
offence of kidnapping) . 

(1901) 1901 U. B. R. 53 (53), Empress 
v Nga Mon Going (Hurt committed 
in Minim District and treatment in 
hospital in Magwe District— No grie- 
vous hurt— Offence cannot he tried 
in Magwe district). 

(1906) 8 Born. L. R. 514 (516), • n(Jr 
Merit v. Jetha lini Amirhhoi f < ha * -. •* 
of grievous hurt— Assault in Bnrodn 
—Leg completely broken immediately— 
Subsequent treatment in British 
India and being prevented from at- 
tending to ordinary vocations for 

more than 20 days m British India 

— Offence complete in 

cannot be tried in British India). 

(1909) 9 Cri. L. Jour. 92 03) (Mad.), 

( } Svaminatha Chettiar v 

Oheltiar (Offence of falsification of 
account is complete when accounts 
are falsified with intent to defraud). 

MQOtn ?02O Pat. 640 (642). Abdul Karim 

(1929) l™ 9 E ™ ror (Fabricating false evi- 
dence at G for purpose of being used 
in indicia! proceedings at HI t.x 
'parte decree obtained in consequence 

y t 3/ Offence completed mi (> and 

cannot be tried in 3/). 

(1909) 10 Cri. L. Jour- 66 (87). 5 L. M. 

R 57, Shwe Myat v. M. C. I'. 

Subramanian Ohetty (I- P- ^ 

S 206, charge under— -Execution of 
fraudulent deed with intent to defeat 
claim of decree-holder— Execution of 

fiend in T and inability to execute 
Wree in V- Offence is complete at 
T and P >>»« "° jurisdiction) . 

M033) 1933 Sind 333 (334, 335, 336). -7 

(1933) 19 R 392, Gokaldas Amarsee 

v * Emperor (Charge under I. P. 
Code. S. 120-A— Criminal cons- 
piracy — Conspiracy completed in A-- 
Offence in pursuance of conspiracy in 
/j__Charge of a criminal conspiracy 
rannot be tried in II). 

, 1 n<)')) 1923 Mad. 50 (51): : 4o ■ 839, 

(1023) In re Mohideen Pakiri Marakkaynr 
/Charge under 8. 40 of the Income- 
tax Act (Making a talse statement in 
n verification) should be tried in 
district where the verification is mode 
and not where the petition is pre- 

(1932) 1932 Mad. 427 (428), Rathinam 
Cr. P- C.— 116 


Pillai, Tn re (Charge under I. P. 
Code. S. 182 (Giving false informa- 
tion to public servant) — Information 
given in T — Consequence in K — 
Offence cannot be inquired into or 
tried at K ) . 

(1915) 16 Cri. L. Jour. 825 (825): 1915 
All. 428. Pray Das Bhargatca v. 
Dautat Rom (Complainant was 
cheated at Meerut, i.c., he was in- 
duced to part with bis money on the 
false representation that certain 
barrel contained a certain amount of 
spirit. When the barrel reached 
Agra it was discovered that it did 
not contain the alleged amount of 
spirits. Held, that t lie discovery of 
the alleged fraud at Agra after the 
goods were delivered cannot be said 
to be a “consequence which has en- 
sued within the meaning of this sec- 
tion") . 

(1917) 18 (Vi. L. Jour. 353 (354): 1917 
Lah. 335: 1916 Pun. Re. No. 28. 
K a 1 id ns v. A' a rant Chnnd (Offence 
under S. 7 (a) of the Copyright Act 
III of 1914 (Knowingly making for 
•sale or hire any infringing copy of n 
work in which copyright subsists) — 
Infringing copy printed in Lahore — 
Author resident at Gujranwnla — Loss 
ensuing to author at Gujranwnla — 
JTcld, that Gujranwala Court had no 
jurisdiction ) . 

(1935) 1935 Mad. 189 (190), Sre-eram, ?- 

nuirthy v. Emperor (Public nuisance 
— I P. Code. 8. 290) is committed 
as soon as net or illegal omission is 
complete — Consequent annoyance, 
etc., is not ingredient of offence). 

The following rases proceed on the second 
view, viz., that the consequences 
need not be an ingredient of the 
tiff cnee charged : — 

(1926) 1926 All. 189 (192. 193), Munir 

v. Emperor (Charge of bigamy and 
adultery — Husband of the woman in 
respect of whom offence is committed 
living in a different district from tbit 
where the offence was committed — 
Offence can 1 h? tried at place of hus- 
band’s residence as he is deprived of 
the society of his wife there in con- 
sequence of the offence) . 

(1933) 1933 Nag. 33 (34. 35). Trikawfl 

v. Emperor (Offence under 8. 69 

(c) (if) of the Provincial Insolvency 
Act (1920) (Fraudulently mort- 
gaging property with intent to dimi- 
nish the sum to be divided among 
the insolvent's creditors) — Mortgage 
effected in Bombay — Diminution of 
sum to be divided among creditors 
at Yeotmal — Offence can be tried at 
Yeotinal) . 

(1934) 1934 AP. 829 (829), Mntuk Deo 

Narain Singh v. Vino yak Prasad 
(Child Marriage Restraint Act 
(1929), S. 5 — Offence under — Juris- 
diction of Court to try — Court at 
place whether Tilak ceremony was 
performed has no jurisdiction to try 
case) . 


S. 179. 
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the offence, provided it is a normal consequence of the offence. Assuming that 
the consequence referred to in the section is one forming an ingredient of the 
offence, the question arises as to whether a given consequence is an ingredient 
of the offence charged in the particular case. The case-law bearing on this 
aspect of the subject may be summarised as follows: 


Criminal breach of trust and criminal misappropriation. — Where A in 
X commits criminal breach of trust of moneys belonging to B in 7 , the loss 
suffered by B in Y in consequence of A \s act in X is not a part of the offence 
of criminal breach of trust committed by A. and according to the first view refer- 
red to in Note 3 above, the Court in Y has no jurisdiction to try the offence. 1 


The fact that in such a case A was under an obligation to render accounts 
to B in Y 2 or to pay the misappropriated amount to B in Y 3 does not make the 
failure lo render accounts or make the payment a consequence forming part of 
the offence. 


Cheating. — Where A cheats B in X and in consequence of this C in Y 
suffers a loss, t lie question arises whether the loss to C forms an integral part of 
the offence of cheating. On this question there is a conflict of decisions, some 
holding that the loss is an integral part of the offence 4 and the others, the con- 
trary view. 5 

Where A in X dishonestly deceives by means of correspondence B in 7 
and the latter is thereby induced to part with money in 7, the inducement and 


Note 4. 

( 1 ) See eases cited in Note 3, Foot-note (11), 

supra . 

[See also (1915) 16 Ori. L. Jour. 491 

(493): 39 Mad. 376. Krishnama- 
chnri v. Shaw Wallace and Co. 
(Loss is part of offence charged hut 
loss occurs at the same place ns the 
conversion) . ] 

[But See (1912) 13 Cri. L. Jour. 856 (857, 
858) : 35 All. 29. George Langridge 
v. O race Alicias (Loss arising from 
criminal breach of trust is n conse- 
quence completing the offence) . ] 

Note. la the cases riled in Foot-note (12) of 
X nte 3. supra, it was held that though 
loss mail not be a constituent etc - 
ment of criminal misappropriation 

of criminal breach of trust, the 
ode nee mag be tried at the place 
c here the loss occurs, the reason 
fiicc-n being that the consequence 

nerd not be a part of the offence in 
order to come within the scope of 
the section. 

(2) (1915) 26 I ml. C’as. 136 (137): 38 Mad. 

639. Tu re Ram Bilan. 

(1930) 1930 Bom. 490 (494), In re Jiwan 
Das S arch and . 

(1925) 1925 Cal. 613 (616). Gunananda 

Dh one v. Lain Santi Prakash. 

[But see (1921) 1921 All. 12 (13) (F.B.), 
Shea Shankar v. Mohan Samp 
(Accused, a servant of complainant’s 
firm at Mirzapur employed in collect- 
ing ilues collecting them and mis- 
appropriating them at Allahabad 
— Plan to misappropraite formed at 
Mirzapur — Duty to account at Jf — 
Offence can bo tried at if.) . 


(3) (1921) 1921 Pat. 85 (87), Jawkaran Lai 

v. Sa r goo Saw. _ . 

(4) (1908) 8 Cri. L. Jour. 75 (78) (Lah.J, 

Ishar Das v. Emperor (Cashing at 
Mercantile Bank in Bombay forged 
drafts of Punjab National Bank 
having its headquarters ill Lahore - 
Latter Bank debited with the sum 
in the books of the former Bank-— 
Offence may be tried in Lahore con- 
sequence of loss to Punjab National 
Bank at Lahore is one completing tne 
accused’s act). 

(1900) 1900 Pun. Re. No. 7, , P o ffo J’ nf 
lam Ali v. Empress (Offence o 

cheating comprises the causing o 
likelihood of causing damage m pro- 
perty to the person deceived. Whr 
A sent goods by Railway from 
Karachi to Lahore under a fa ’ se de ,‘ d 
cript ion. the Court at Lahore could 
try A for cheating as the loss of 
freight to the Railway Company 'took 
place at Lahore, the Headquarters of 

See casefeiter^Foot-note (13) of Note 3, 

Note . — -The case cited in /oof-no^ 

Note 3 above proceed on the itew 

that though loss may not be a c 
sequence which is an ingredient of 
the offence of cheating, the offence 
may be tried or inquired into at a 
place where the loss occurs, the 
reason given being that the 
quence referred to tn the section « 
not confined to one which is a con 
stituent element of the offence 

charged. 


( 5 ) 
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tho parting: with money by B are consequences forming: part of the offence of 
cheating; committed by A and lie can be proceeded against in X or Y. 6 

Defamation . — -Where a petition containing defamatory statements is 
presented to a public officer and it is forwarded to a subordinate officer at a 
different place for enquiry and report, the publication at the latter place is a 
consequence of the accused’s act which completes his offence and lie can be 
tried there. 7 Where a defamatory letter is posted by the accused at M to another 
person at T the publication at T is a consequence of the accused’s act which is 
an ingredient of tho offence and he can bo proceeded against the accused at 

Other instances. — See cases cited in Note 3, Foot-Note 15. 


5. Criminal breach of trust or criminal misappropriation. — Under 
S. 177 every offence can he inquired into or tried by any Court within the local 
limits of whose jurisdiction it was committed. Under S. 181, sub-S. (2) the 
offence of criminal misappropriation or criminal breach of trust can be inquired 
into or tried not only by the Court within the local limits of whose jurisdiction 
the offence was committed hut also by any Court within the local limits of whose 
jurisdiction the property was received or retained by the accused. The ques- 
tion has arisen whether the present section applies to the offences of criminal 
misappropriation and criminal breach of trust. The view has been expressed 
in some decisions that S. 181, sub-S. (2) being a specific provision with regard 
to these two offences it excludes the application of this section to them. 1 But 
this view has been dissented from on the ground that the provisions of this 
chapter (Chap. XV, Part A) are not mutually exclusive and that the mere fact 


(1924) 1924 All. 77 (78), Oirdhar Das v. 

«"»SST£ 

£ Sr« ta f« — 

"hh infent to use the posU.l acknow- 
ledgment as evidence of payment- 
Offencc can be tried »nT. > • ^ 

(1930) 1930 Bom. £> ( ; (V klue pay 

articles ’ posted from X to 
a \ , ‘ e n y — Addressee taking 

addressee inR f or article which 

Sf'ESd Vo nothing Offence 

CIU },<n0) ri 1930 1 AllV 449 (450): 52 

[Sec als( ? ./ 1 s F. Rich v. Emperor 

^Accused' .t ' Delhi wllinK to com- 
at Meerut n motor lorry — 

,r«‘ °t sasr 

drive"- ?oT price “of 

SS; “ f , 3 - ns rr d >--on on, , y o4 

riiasis being discovered that 

1 be, “f , " „ ' tweV insured Charge 

cb-i «" /o *riod •» ho'" 

plows j?tV^ er 46 ' (46), Jumna Dan 

<1915) Tun"* v.' Emperor U in Salem 
I aaai . DhuJia and in- 

eludini n him to pay money— "Thing” 
[a done in Dhulia and offence can 

W. B. Colville v. 

,MMI 


diction ) . 

(1934) 1934 All. 840 <847). Kishari Lai 

v. Afina Bam (A at M deceived by 
li making representations through O 
at D and A purchasing certain goods 
in consequence — Offence can he tried 
at .1/ because, cheating takes place 
at .1/) . ] 

[But see ( 1927) 1927 Mad. 544 (544), 

M. A. KalreJ; v. Emperor (V. P. 
sent from M to TT complainant 

taking delivery by paving at H — 

Offence of cheating complete at 77 and 
subsequent realisation of money by 
accused at M is not consequence 
necessary to complete offence — This 

decision ignores the fact that the act 
of deception was initiated in M and 
the further developments in IT are 
consequences of such initiation).] 

(7) (1885) 1885 Pun. Re. No. 44, p. 101, 

Jf ah esdas v . Em press . 

(1889) 1889 Pun. Re. No. 14-, p. 59 (60), 
Raja Shah v. Empress. 

(8) (1923) 1923 Mad. 666 (666), Krishna- 

inurthi v. Parasurama . 


Note 6. 

(1) (1933) 1933 Lab. 559 (560), Aya Ram v. 

( fobind Lai. 

(1924) 1924 AM. 77 (78), Oirdhar Das v. 
Emperor. 

[See also (1930) 1930 Bom. 490 (492): 55 
Bom. 59 (F. B.), In re Jiwan Das 
Savehand ( Per Beaumont. C.J. — It 
would require strong words to show 
that any section of more general 
application was intended to deal also 
with that particular crime) . 

(1915) 16 Cri. L. Jour. 491 (493): 39 
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that specific provision is made for certain offences in some sections does not 
necessarily preclude the application of other sections to such offences. 2 It is sub- 
mitted that the latter view is more in consonance with the scheme of the Chapter. 
This, however, does not completely dispose of the question as to the applicability 
of the section to the offences of criminal breach of trust and criminal misappro- 
priation. The reason is that the question further depends on whether in such 
cases a person is accused of the commission of an offence by reason of something 
that has been done and some consequence that has ensued. For a discussion 
of this aspect of the subject, see Notes 3 and 4, ante , and the undermentioned 
cases. 3 


It may be convenient to discuss here scope of S. 181, sub-S. (2) with 
reference to what may lie called some of the consequences of criminal mis- 
appropriation. and criminal breach of trust. 


Under that sub-section, the offence may be inquired into or tried by any 
Court within the local limits of whose jurisdiction the offence was committed 3a 


or the property was received or retained by the accused. Thus, where the 
accused was entrusted with money at A and he failed to account for it as he 
was bound to do, lie may lie proceeded against at A as being the place where he 
receive'd the mono v. 4 


Where the accused was bound to render accounts at P and he failed to 
do so or submitted false accounts there as a result of the misappropriation 
committed by him, the question has arisen as to whether P can be held to be a 
place where the offence was committed by him or where he received or retained 
the property within S. 181, sub-S. (2). On this question, it has been held, in 
some cases, following the English common law, that where there is no evidence 
as to the place of the actual commission of the offence it may be presumed to 
have been committed at the place where the accused was bound to render 
accounts touching the subject-matter of the offence. 3 In some cases, it has been 


Mail. 570: 1916 Mad. 438, Krish- 
namnehnri v. Shah I VaUa'cc (In 
accordance with the ordinary canons 
of construction the special provision 
should ordinarily receive effect un- 
qualified hv the general) . ] 

(2) (1930) 1930 All. 449 (449): 52 All. 894, 

S. F. Hit’ll v. Emperor. 

(1926) 1926 All. 466 (467), Mohammad 

Rashid Khan v. Emperor. 

(1934) 1934 All. 499 (503) (F.B.), Kashi 
Ram Mehta v. Emperor . 

[See also ( 1922) 1922 Bom. 39 (40): 46 
Bom. 641, Ramrattan v. Emperor. 

(1930) 1930 Bom. 490 (495); 55 Bom. 

59 (F. B.), In re Jivandas Savchand 
(Per Mnduavkar, J.).) 

(3) (1931) 1931 Cal. 528 (531): 59 Cal. 92. 

Pa u' de Flonder v. Emperor (Offence 
complete immediately on accused doing 
the ad with the intention specified 
and does not depend for completion 
on any consequence — S. 181 and not 
S. 179 applies). 

(1925) 1925 Cal. 613 (613), Gunananda 

Dhone v. Lalt Santi Prakash (Do.). 

(1917) 18 Cri. L. Jour. 762 (762): 44 
Cal. 912: 1917 Cal. 381, Simha- 
ehalam v. Ratikanta (Do.). 


(1930) 1930 Bom. 490 (496): 55 Bom. 

59 (F. B.). In re Jiwan Das Sav- 
chand (Do.). „ . n .„ 

(1924) 1924 Lah. 663 (665). Mahtab Pm 
v. Emperor (Do.). „ 

(1931) 1931 Rang. 164 (166): 9 Rau ?- 

338, Ati Mahomed v. Emperor 

) (1874) ( 22 Suth. W. R. 6 (S), Queen v. 
O . J. Macdonald. 

[See also (1934) 1934 All. 148 <150, 1»1> • 
56 All. 409. Sandal Singh. \ . Dl- 
Magistrate and Superintendent, *>ehra 
Dun (Case under Extradition Act 
Offence' was held to have been com- 
mitted at D in British India an l 
not in a Native State). 

(1921) 1921 Pat. 85 (87), Jaickaram 

Sarjoo Saw. v „ , . r _» 

(1932) 1932 All. 26 (27, 28), Sundei Lai 

v. Emperor. 

(1931) 1931 Cal. 528 (530, 531): o9 Cal. 
92, Paul de Flondor v. Emperor. 

(1934) 1934 Cal. 392 (393), 

Chandra Sircar v. Mohtm Chand 

Holdar. ^ .,, OQ v. eo 

[See (1928) 1928 Mad. 1136 U l38) p 5f. 
Mad. 61, Public Prosecutor r. Poai 
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held that even where the place of the actual misappropriation or conversion with 
dishonest intent is known, the offence can he regarded as having been committed 
at the place where the accused was bound to submit his accounts, the reason 
given being that there is at such a place a dishonest user or disposal 
of the property in violation of the contract which the accused lias 
entered into touching the discharge of his trust. 0 (See S. 405, Penal Code.) 
This view, however, iias been dissented from on the ground that there cannot 
be a user or disposal at a place, of property which has never been there and 
which has actually been made away with at a different place. 7 


Where the accused was bound to pay at a particular place the balance 
due on taking accounts, it was held that there was at such a place dishonest 
retention of the money within 8. 181, sub-8. (2). 8 See also the undermentioned 
case where it was held that it being uncertain whether the offence was com- 
mitted at A where the accounts were to be rendered or at some other place, the 
offence could under S. 182, infra be inquired into or tried at A .° 


6. Offences committed outside British India. — The Code extends only 
to British India (8. 1). Hence, where an offence is committed beyond the 
limits of British India it cannot be inquired into or tried by a Court in British 
India except in cases falling under 8. 188, infra. Where an offence is com- 
mitted outside British India in any case not covered by S. 188 and produces 
•consequences in British India, the question arises as to whether this section 
applies to the case. If the consequence in question is not one of the kind 
mentioned in the section, the section does not apply and the happening of the 
consequence in British India does not confer jurisdiction on any British 

Indian Court. 

Illustrations. 


1 j a subject of a Native State kidnaps a minor girl in P, a Native State. He 
* then takes the girl to Q, another Native State. While he is thus going to Q 
with the girl, he is apprehended at a railway station on the way which is in 
British India. It is held that the apprehension of A in British India is not 


...» Rraru (X o evidence whore 
offence was committed — Place where 
fSlSS to deliver as per contract 

r q . ,rx° ."ss* -U , = 

l &ee also_ 1™*°/ sg (F . B . ), In re Jinan 
1 1925) 

(1J ^ o; i nnf in V Santi Prakash. 

<»*« §•, " a ' , ‘ 

(1926) mTsind 166 (167), Oobindrun 

** Sf 19 V 22 CT "S' (16), 

[See also^j Iff Yusuff v. A.bu Maharacd 

S?f* H All 12 (13). Sheo Shankar 
(1921) sarup (The plan to mis- 

appropriate was conceived at M and 
tJie duty to account was at M— 
Money received at A and misappro- 
priated there— Offence can be tried 

1 1031) 198? cil. 528 (530. 531): 59 Cal. 
<1931) 92 Paul de Flondor v. n ^mperor. 
/1Q1 e\ *>6 Ind. Cas. 136 (137): 88 Mad. 
<1915) 639: 1915 Mad. 600, In re Ram 


if ilas . 

(1930) 1930 Horn. 490 (494): 55 Bom. 

59 (F. B.), Jn re Jiwan Das Sao- 
chand. 

(1931) 1931 Cal. 521 (521, 522), Pascal 
v. Raj Kishore Mathur. 

(1931) 1931 Cal. 532 (533), Nivasiial Modi 
v. Routhmull. 

(1910) 11 Cri. L. Jour. 685 (685, 686) 
(Rang.), Shakur v. Nga Me Oyi. 

[See also (1928) 1928 Notes 63 (c) (63), 
Durga Prasad v. Banivari Lai 
(Where complainant at L appointed 
accused his agent for sale of certain 
commodities at iV, and in pursuance 
of that arrangement, he sent goods 
to the accused, who, however, in 
direct contravention of the directions 
given to him as to the manner in 
which the goods had to be sold, sold 
them and misappropriated the pro- 
ceeds — Held, that a criminal case 
under S. 409, Penal Code, cannot 
be instituted in !>.).] 

(8) (1902) 1902 Pnn . Re. No. 2, p. 5 (6), 

Vttam Chand v. Emperor. 

[But see (1901) 2 Pun. L. R. 223 (225), 
Chint Singh.] 

(9) (1910) 11 Cri. L. Jour. 372 (373): 82 

All. 397, Mahadeo v. Emperor. 
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a consequence within the meaning of this section. 
British India. 1 


A cannot be tried in 


2 . 


A. a subject of a Native State, assaults B in Q, a Native State and as a result 
of the assault one of the legs of B is immediately broken. B then under- 
goes treatment in a hospital in British India. B has to remain in the hos- 
pital for more than 20 days. The consequence of B ’$ being confined to 
the hospital and being prevented from attending to his normal duties for 
more than 20 days is held not to be a consequence within the meaning of 
the section. J cannot be tried in British India. - 

:b A, the subject of a Native State, enters into a ciiminal conspiracy in P, a Native 
State, to commit the offence of cheating in British India. The offence of 
cheating is committed in British India in pursuance of the conspiracy. It 

is held that the commission of the offence of cheating in British India is not 

a consequence within the meaning of this section. A cannot be tried in 
British India for the offence of criminal conspiracy 

(See N. 8 as to the natu.e of consequence contemplated by section.) 

Even if the consequence is of a kind mentioned in the section, this section 
will not apply it' the act of the accused was committed beyond the limits of 
British India under circumstances not coming* within S. 188. The reason is 
that as the Code extends onlv to British India, this section cannot apply to acts 

t £ 

committed beyond the limits of British India except in cases provided for m 

S. 188. 4 Thus, in the illustrations given above even if it were held that the 

several consequences referred to therein are consequences within the meaning 
of this section, the offender cannot be proceeded against in British India. Ib 
this connection it may be observed that illustration (d) to the section should be 
taken subject to the restriction that the offender is one of the persons mentione 
in S. 188 and the certificate of the Political Agent or the sanction of the Loca 
(Government mentioned in the proviso to S. 188 is obtained. 


But if an act is committed outside British India under the circumstances 
mentioned in S. 18S it may, under that section, be dealt with as if it had been 
committed at any place in British India at which the doer of the act is found. 
If the act has produced results in British India which constitute a consequence 
within the meaning of this section, the offender may be tried either at the place 
in British India where he is found and where under S. 188 his act may be 
deemed to have been done or at the place where the consequence of his act has 
ensued. 5 Thus, in illustration ( d ) to the section, the offender may be tried at 
Poona where the consequence of his act has ensued or at any other place m 
British India where he may be found. 

But, before a person can be proceeded against in British India under the 
provisions of this section read with S. 188, the certificate of the Political Agent 
or the sanction of the Local Government mentioned in the proviso to S. 1SS 


Note 6. 

( 1 ) (1901) 1901 Pun. Re. No. 1, p. 3, Jatmal 

Singh v. Emperor. 

(2) (1906) 8 Ilom. L. R. 514 (516), Sirdar 

.1 fern v. Jethabhai. 

(3) (1933) 1933 Sind 333 (334. 335, 336): 27 

S. L. R. 392, Gokaldas Amarsec 
v. Emperor. 

(4) (1933) 1933 Sind 333 (334, 335. 336): 27 

S. L. R. 392, Gokaldas Amarsce 
v. Emperor. 


(1935) 1935 Mad. 326 (327). Kakrulla 

Khan, In re. „ 

(1935) 1935 Mad. 189 (190), T. Sreeranui- 
murty v. Emperor. 

See also Notes under Ss. 182 and 183. 

[But see (1926) 1926 All. 466 (4671, 

Mohammad Rashid Khan Arzoo > 
Emperor (Submitted not correct). J 

(5) (1914) 1914 Mad. 330 (331, 332): 

Mad. 779, Assistant Sessions Judge r 
North Arcot v. Ramasxoami. 
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must be obtained. The amendment of the proviso in 1923 makes it clear that 
the fact that S. 179 also applies to the case does not dispense with such certificate 
or sanction. 0 


1 80 .* When an act is an offence by reason of its relation 

to any other act which is also an offence 
Place of trial where act or which would be an offence if the doer 

is offence by reason of rela- 

tion to other offence. were capable o± committing an offence, a 

charge of the first-mentioned offence may 
be inquired into or tried by a Court within the local limits of 
whose jurisdiction either act was done. 


Illustrations. 

(o'* A charge of abetment may be inquired into or tried either by the Court 

within t lie local limils of whose jurisdiction the abetment was committed, 
or bv the Court within the local limits of whose jurisdiction the offence 
abetted was committed. 

(b) A charge of receiving or retaining stolen goods may bo inquired into 

or tried either by the Court within the local limits of whose jurisdiction the 

woods were stolen, or by any Court within the local limits of whose juris- 

diction any of them were at any time dishonestly received or retained. 

(c) \ charge of wrongfully concealing a person known to have been kidnapped 
^ mav be inquired into or tried by the Court within the local limits of whose 

jurisdiction the wrongful concealing, or by the Court within the local limits 
of whose jurisdiction the kidnapping, took place. 


♦ (CODE OF 1882 — S. 180) 

180. When an act is an offence by reason of its re- 
lation to any other net which is also an offence, or which 

Place of trial wdiere act wou jq ],e nn offence if the doer were capable of committing 

is offence by reason of nn 0 ff cn cc, a charge of the first-mentioned offence may be 

relation to other offence. inquired into or tried by a Court within the local limits of 

whose jurisdiction either act was done. 

Illustrations. 





\ charge of abetment may be inquired into or tried either by the Court with- 
in the local limits of whose jurisdiction the abetment was committed, or by 
the Court within the local limits of whose jurisdiction the offence abetted 

was committed. 

A charge of receiving or retaining stolen goods may bo inquired into or tried 
either by the Court within the local limits of whose jurisdiction the goods 
w'ere stolen, or by any Court w'ithin the local limits of whose jurisdiction 
any of them w'ere at any time dishonestly received or retained. 

A charge of wrongfully concealing a person known to have been kidnapped may 
be inquired into or tried by the Court within the local limits of whose juris- 
diction the wrongful concealing, or by the Court within the local limits 
of w'liose jurisdiction the kidnapping, took place. 


(6) (1932) S’kwlwj 0/ 

[But .Co" . 330 (331. 3321: 


38 Mad. 779, Assistant Sessions 
Judge, North Areot v. Ramaswami 
(Case prior to amendment, not good 
law) . ] 
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S. 180. 


SYNOPSIS . 


LEGISLATIVE CHANGES 

SCOPE OF SECTION 

ACTS DONE OUTSIDE BRITISH INDIA 


Note No. 

1 

2 

3 


Abatement. See Note 2. 


Other Topic*. 

Conspiracy. See Note 2, F.N. (1). 


Place for trial where act 
is offence by reason of re- 
lation to other offence. 


(CODE OF 1872— S. 66.) 

6(5. When an act is an offence by reason of its relation to 
any other act which is also an offence, a charge of the first 
mentioned offence may be inquired into and tried, either in 
the district in which it happened, or in the district in which 
the offence with which it was so connected happened. 


Illustrations. 






A charge of abetment may be inquired into and tried, either in the district 
in which the abetment was committed, or in the district in which the offence 

n lipttml \v-i<5 coin mi ft Oil . 


A charge of receiving or retaining stolen goods may be inquired into and 
tried, either in the district in which the goods were stolen, or in any distnc 
in which any of them were at any time dishonestly received or retained. 

A charge of wrongfully concealing a peison known to have been kidnapped 
may be inquired into and tried in the district in which the wrongful con- 
cealing or ill the district in which the kidnapping took place. 

A % B, C and others combine together to abet the waging of war against the 
Queen. Any of the conspirators may be tried in any district in w ic 
acts were done by any one of the persons with whom he or they, conspire; 
in pinsuance of the original concerted plan and with leference to e 
common object. 


Abetment. 


(CODE OF 1863 — Ss. 28 and 31.) 

28. The abetment of an offence, wherever such abetment shall have taken Pjacc, 

may he enquired into or determined in any district oi ly 1 ^ 
sion of a district in which the offence abetted maj.be enqmr 
cd into or determined bj r any Court which has jurist ic io 

to try sueli offence, as if the abetment had been committed at the same place at w ^ 

offence abetted was wholly or partly committed: or the abetment may be enquire, 
or determined in any district or division of a district within which the abettoi »as 
anything for abetting the commission of such offence. 

31. If a n v person be charged with any offence punishable under S. IUi s - ~L.pI vine 

of the Indian Penal Code, under the head “Of the recej * 

Receiving, etc., stolen of stolen property,” such offence may be ^ u ^ ed . whic h 
property. determined in any district or division of a distrust in 

such person shall have, or shall have had, ffence by 

pertv in his possession, or in any district or division of a distnc 111 -i Code, may 

which such property came to be stolen property within the meaning of the said Code, 

be enquired into or determined. 
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1. Legislative Changes. 


Differences between Codes of 1861 and 187 i 

There was no section in general terms in the Code of 1861 similar to this 
section But. there were specific provisions embodying* the principles contained 
in illustrations (a) and (c) of this section. The corresponding section in the 

Code of 1872 was S. 66. 

Changes made in 1882 — 

The words “or which would he an offence if the doer were capable of 
committing- an offence” were inserted in the section. 

2 Scope of section.— This section contemplates cases in which there 

are two offences in question which are related to each other in such a way that 
one of them depends for its character as an offence upon its relation to the other 
offence The section provides that in such cases, the first mentioned offence 
caiTbc triedoi^inquired into by the Court within the local limits of whose 

jurisdiction either of the offences was committed. 


1 . 


Illustrations. 

. r en tn mission of an offence at Y ami the offence abetted is 

1 coimnitted^at Y. The offence of abetment can be tried either at X or Y. 1 

[Ulus, (a)]- 

o f mnimits theft at A' and the stolen property is dishonestly received and 
detained by B at Y. B can Ijj tried for the latter offence either at X or Y. 2 

[Illus. (b). 1 

a A kidnaps at X a minor from lawful guardianship. B wrongfully conceals 
at F the kidnapped person knowing him to have been kidnapped. B can 

be tried at X or Y. 3 [Ulus. (<?).] 

The section applies, not only to cases where both the acts in question are 

, . i f 0 C ascs where an act is an offence hy reason of its relation to 

offences, u offence hut which would be an offence if the doer of it 

another act wnicn w 

were capable of committing an offence. 

3 Acts done outside British India. — *S'ec Notes under Ss. 177 and 188. 


Section 53 AU . no, 

(1931) l? 31 , * U nhimar x! Emperor (Abet- 
Xanhua Dh a place where 

m « 0n i« IbeUed is committed), 
f 1903) 1 Weir 155 (156). In re Ohamanaa 

Qoxud (Do- } j 0 ur. 514 (517): 1917 
(1917) j# Crl «* N o 24, Gurdit Singh v. 

AMnient by conspiracy to 
, Conspiracy in 3/ and 

muTdC Zto commit murder in I? — 
attempt c f or conspiracy) . 

Court *t •“ v can R l l5 (16), Empress 
(1872) 17 ^han (Conspiracy to wage 

v - „ gainst Queen entered into at 
p aI tmt g principal offence committed 
^hero^Ccurt at P h« Jurtadlc 

to try for conspiracy), 
tton x 8 g (890), Empress ▼. 

(1894) J® <0 A j5|a| 8 2ral (Person sending letter 

Cr. P. C.— H7 


to another inviting him to commit 
an offence is guilty of abetment, as 
soon as the letter is read by the 
addressee and is triable at the place 
where received). 

[See (1877) 1 Bom. 610 (612), Reg. v. 

JIanmanta (Abetment cannot be 
tried at a place where neither the 
abetment nor the offence abetted was 
committed) . J 

(2) (1926) 1926 All. 167 (168), Emperor v. 

/Shi inn . 

5 Sutli. W. It. 49 (49), Empress 
v. Ohusoo Khan. 

1883 All. W. N. 164 (164), Em- 
press v. Surf a. 

1933 Oudh 45 (47), Emperor v. 
Prag. 

18 All. 350 (352), Empress v. Ram 
Debt. 


(1866) 
(3) (1883) 
(1933) 
(1896) 
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S. 181. 


181 


Being a thug or belonging 
to a gang of dacoits, escape 
from custody, etc. 


(1) The offence of being a thug, of being a thug 

and committing murder, of dacoity, of 
dacoity with murder, of having belonged 
to a gang of dacoits, or of having escaped 
from custody, may be inquired into or 
tried by a Court within the local limits of whose jurisdiction 
the person charged is. 

The offence of criminal 

criminal breach 


( 2 ) 


Criminal misappropria- 
tion and criminal breach of 
trust. 


into or tried by 
limits of whose 


misappropriation or of 
of tmst may be inquired 
a Court within the local 
jurisdiction any part of 


Stealing. 


offence was i*eceived or retained 
offence was committed. 

(3) The offence of stealing 

anything may be 
inquired into or 
tried by a Court within the 
local limits of whose jurisdic- 
tion such thing was stolen or 
was possessed by the thief or 
by any person who received or 
retained the same knowing or 
having reason to believe it 
be stolen. 


the property which is the subject of the 

by the accused person, or the 


Theft. 


to 


(3) The offence of theft , or 

any offence which 
includes theft or 
the possession of stolen pro- 
perty, may be inquired into or 
tried by a Court within the 
local limits of whose jurisdic- 
tion such offence was committed 
or the property stolen was pos- 
sessed by the thief or by any 
person who received or retain- 
ed the same knowing or having 
reason to believe it to be stolen. 


( 4 ) 


The offence of kidnapping or abduction may be in- 
quired into or tried by a Court within the 
and abduc i oca ] limits of whose jurisdiction the per- 
son kidnapped or abducted was kidnapped 
or abducted or was conveyed or concealed or detained. 


Kidnapping 

tion. 


*(CODE OF 1882 — S. 181.) 

181. The offence of being a thug, of being a thug an«I 
committing murder, of dacoity, of dacoity with murder, o 
Being a thug or belong- | iav ing belonged to a gang of dacoits, or of having escape^ 
ing to a gang of dacoits, f rom custody, may be inquired into or tried by a k° ur ^ 

escape from custody, etc. within the local limits of whose jurisdiction the person 

charged is. 
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SYNOPSIS . 


• • 


# • 


• • 


« • 


I. APPLICABILITY OF THE SECTION 

II. “WHERE THE PERSON CHARGED IS” — SUB-S. (1) 

(1) Thug 

(2) Dacoity 

(3) “Belonging to a gang of dacoits” 

(4) Offence of escape from lawful custody 

III. SUB-S. (2) 

(1) Property which is the subject of the offence 

(2) ‘Received or retained’ 

IV. SUB-S. (3)— THEFT 

V. SUB-S. (4) — KIDNAPPING AND ABDUCTION 

VI. EFFECT OF A TRIAL IN A COURT CONTRARY TO THE 

PROVISIONS OF THE SECTION 


Note No. 

] 


2 

3 

4 

5 

6 

4 

8 

9 

10 

11 

12 


Criminal misappropria- 
tion and minimal breach 
of trust. 


The offence of criminal misappropriation or of crimi- 
nal breach of trust may be inquired into or tried by a Court 
within the local limits of whose jurisdiction any part of the 
property which is the subject of the offence was received by 
the accused person, or the offence was committed. 


The offence of 
Stealing. 

to believe it to 


stealing anything may be inquired into or tried by a Court within 
the local limite of whose jurisdiction such thing was stolen 
or was possessed by the thief or by any person who receives 
or letains the same knowing or having reason 

be stolen. 


(CODE OF 1872— S. 67, Ills, and S. 68.) 

Place for inquiry or 
trial where offence consists 

of several acts. 

Illustrations. 


( c ) 


<*) 

(c) 


kait 


A charge of being a thug, or of having belonged to a gang of dacoits, may 
be inquired into and tried wherever the person charged happens to be when 

the charge is made. 

A charge of having escaped from custody may be inquired into and 
tried* wherever the person charged happens to be when the charge is made. 

V charge of criminal misappropriation, or of criminal breach of trust, may 
be inquired into and tried, either in the district in which the property 
which is the subject of the offence was received, or in the district or districts 
in which the whole or any part of it has been misappropriated, or where 
the offence of criminal breach of trust has been wholly or partly committed. 

A steals a buffalo from B in district W, and personally, or by his agent, 
conveys the buffalo through districts X and Y, into district Z. There is a 
continuing offence, and A may be tried either in W, X , Y or Z. 

The offence of murder as a thug, dakaiti or dakaiti with murder may be enquired 

into and tried wherever the pbrson accused may happen to be 
a thug, da- when arrested, or in any other district in which he might be 
Murder as * ^ urdert tried under any other provision of this Code, or any other 
it or dakai i* w relating to the trial of sueh offence. 


(/) 


S. 181. 
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S. 181, 
Notes 
1 — 2 


0 the r 

Applicability of S. 171b See Note 7 and 
Note 5 to 8. 171). 

Criminal Breach of Trust, etc. Bee Note 7. 

Entrust ment in British India and breach in 
:t foreign territory. Bee Note 1 and 
B. 188. 

Escape from lawful custody in a foreign 
state. See Note 1 and B. 188. 

Have the Courts where the complainant, who 
has suffered loss occasioned by the 
offence, resides, jurisdiction by reason 
of the consequent loss? Sec S. 179 

Is loss a necessary consequence? See S. 1«9, 




Topics. 

Note 

,J u. isdiction over foreigners for offences 
committed in foreign state. See Note 1 
and S. 188. 

Kidnapping in foreign territory and convey- 
ing tlnough British India. See Note 11 

and B. 188. . . 

Kidnapping in one place and concealing in 
another. Bee Note 11. 

Venue for the offence of belonging to a gang 
of dacoits. Bee Notes 2 and 5. 

“Was conveyed” in sub-S. (4). Sec Note 11, 
Pts. 1 and 2. 


1. Applicability of the section. — The section applies as between Courts 
of different local areas whose jurisdictions have been limited under S. 12 of the 
Code and to which the Code applies. It has no application to an offence com- 
mitted in a Native State and a Magistrate cannot take cognizance of such an 

offence except under S. IBS, infra. 1 

2. ‘ ‘ Where the person charged is ’ ’ — Sub-S. (1) . — The words ‘ ‘ where the 
person charged is” do not mean that such person should be voluntarily present 
within jurisdiction. The section will apply if lie is physically present wit in 
jurisdiction even though such presence is due to the fact that he has een 
brought under arrest. 3 


(CODE or 1861— Ss. 32 and 33.) 

32. Whenever any person is charged with being a thug, or with murder as a thug, or 

with dacoitv with or without murder, or with having belong- 
Being a thug, etc. ed to a gang of dacoits, or with having belonged to any 

wandering or other gang of thieves associated ioi tne p 

pose of habitually committing theft or robbery and not being a gang of thugs or dac03 ®» 
the offence may be enquired into in any district in which the accused peison is by any IP 
tratc competent to commit to a Court of Bcssion, and the accused person may be co 
to the Court of Session to which such Magistrate is subordinate. 

33. If any person shall escape from any custody in which he is lawfully de * ain ®^ 

in pursuance of a sentence of a Court of justice, o 

Escape from lawful cus- virtue of a commutation of such sentence, 01 ® ia f the 
todv under sentence. charged with any offence punishable unde* ^ ^ 

Indian Penal Code or under S. 12 of Act XXI ither 

(relating to Penal servitude), the offence may be enquired in |° o ; d "nded and 
in the District or division of a District in which such person shall be trie d, or 

retaken, or in the District or a division of a District in which he was fo merly tnea 
in the ease of an escape from custody, in the District in which he shall have P 

from custody. . 


Section 181 — Note 1. 

(1) (1912) 13 Cri. L. Jour. 530 (531) : J 

S. L. R. 266, tmperator v. Tri- 

bhun. m 

(1888) 1888 Pun. Re. No. 22, p. 4Z, 
Samnnda v. The Empress (A non- 
British subject retaining stolen pro- 
perty in Native State is not amenable 
to British Courts) . 

(1880) 1880 Pun. Re. No. 16, P- £J, 
Uazarmir v. The Empress (Do.). 
[See also (1923) 1923 Lnli. 487 (487), 

Nadar v. Croton. 1 


( 1 ) 


(1903) 

(1928) 

(1911) 

(1882) 

(1911) 


Note 2. _ 

26 Mad. 124 (125), Emperor v. 

Ravalu Easigadu. „ n n 

1928 Sind 161 (163), h . O. V • 

Wheeler v. Emperor. . 35 

12 Cri. L. Jour. 356 (.356) . . 95 
Bom. 225, Emperor v. VxnapaK 

FSZ'&Hm). Empre.. v. 

%Trt' l L. Jour. 113 «!».«•>* 
1911 Pun. Re. No. 1, Emperor v. 

Oobinda. 
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3. Thug*. — For the definition of “thug” sec S. 310, Penal Code. 

4. Dacoity. — See Ss. 391 and 396 of the Penal Code. 

5. “Belonging* to a gang* of dacofts”. — See S. 400 of the Penal Code. 

Under the Code of 1861 the offence of belonging to a gang of thieves 
punishable under S. 401 of the Penal Code was one of the offences specified in 
the corresponding section of that Code. Such an offence is not now within the 
present section. 

6. Offence of escape from lawful custody. — See Ss. 224 and 225-B of the 
Penal Code. 

S. 33 of the Code of 1861 provided that offences under S. 227 of the 
Penal Code may be enquired into and tried in the District in which the accused 
is retaken for breach of condition. 1 There is no such provision in the present 
Code. Under the Code of 1861 again a person escaping from custody can he 
tried only at the place where he escaped from custody. 2 Under this section he 

can be tried where he is. 

As to what is “lawful custody”, sec the following cases. 3 

7 Sub-S (2). The offence of criminal misappropriation or criminal 

breach of trust can be tried or inquired into at any place where the offence was 

committed 1 - 1 or the property was received or retained. 

p the 0 ff en ce of criminal misappropriation, see Ss. 403, 404 and for the 

offence of criminal breach of trust Ss. 405 to 409 of the Penal Code and the 
. i a s to whether S. 179 can be applied to the offences of criminal 

,»d W. „f Note 5 S. 179. «... 

8 Property which is the subject of the offence.— It is only the receipt 
» 7 '. nT)prt v which is the subject of offence that determines the vemle of 

t ’ \ Thus where A was entrusted with a railway receipt for goods at Pegu 

tn ke delivery of the goods at Rangoon and sell the same on 
with ins , s aceou „t, but A sold the goods and misappropriated the sale 

the comp ^at t ] ie property which was the subject of offence was 

the^ale proceeds and’ not the railway receipt and that the Pegu Court had no 

jurisdiction to try the offence. 1 


N tt 6 C 356 (357). Reg. v. 
. 072 ) 9 Bom. H. 09 

Ahono Akong. (139), Rep. 

iflfU) 1 Bom. ». 

V ‘ S°!h a W rfl ’K. 45 < 46) » Q^een 

1875) 24 Suth.W^ Teivary . 

18 86, li c£i. 190 < 191 >' Emvrr ” 

1882) fff M (23). V. *<■//•»»• 

< 1935) a Ty (Maney^'wmJdra 

1930) hr j^Tsrwr’i «-> 

19 31) M P ( e 87>. Yoyanand l>as 

l9 24 , T 92 f m C.r r 908 (911). Barry Jo,„, 
LV ' v. Emperor. 


(1931) 1931 Pat. 159 (159), Ragho Pro- 

and Oupto v. Emperor. 

(1926) 1926 Jour. 99 (2) (99) (Mad.), 

Rukmani Ainnml v. Muthusumy 

Reddy . 

(1923) 1923 Lah. 321 (322), Piran v. 
Orown. 

(1881) 1881 All. W. N. 89 (89), Em- 

prraa v . Pairta. 

(1926) 1926 Mad. 727 (728), Deuasika- 

muni Aaari v. Crown. 

(1926) 1926 Lah. 385 (391, 392), Ram 

Chand Gtirvalai v. Emperor. 

(1925) 1925 All. 673 (674), Daud Khan v. 

Emperor (Property means not merely 
moveable property). 

(1926) 1926 All. 302 (303): 48 All. 283, 
Indar Singh v. Emperor. 

Note 8. 

(1) (1917) 18 Cri. L. Jour. 645 (646): 1917 

L. B. 10, P. L. T. A. Knsi Chetty 
v. V. V. Kasi Chetty. 
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S. 181, 
Notes 

9 — 11. 


Being a thug, belonging to a gang of dacoits, etc. 

9. ‘Received or retained’. — It is not necessary under this sub-section, 
that at the time the property is received or retained by the accused person he 
should have a dishonest intention to misappropriate it or to commit criminal 
breach ol' trust with reference thereto. It is sufficient if the property which is 
the subject of offence was received or retained by the accused at a particular 
place, even though it was received quite properly and innocently at that place 
but misappropriated elsewhere. 

Thus, where a person hired a cycle for 6 hours at Poona but later on 
pledged the same at Yeola, it was held that Poona Court had jurisdiction to 

try the offence. 1 

10. Sub-S. (3) — Theft. — An offence of being in possession of stolen 
property can he tried in the place where the property was stolen or where it was 
dishonestly possessed. 1 See also Ulus. ( b ) to S. 180. 

The expression ‘‘Stolen property’’ is defined in S. 410 of the Penal Code. 
Before the year 1882 the definition did not expressly state that property stolen 
outside British India could come within the definition ot stolen property and 
it was held in some cases that such property was not stolen property. 2 After 
the amendment of S. 410 of the Penal Code in 1882, this is no longer law and a 
person can be punished in British Tndia for being in possession of stolen pio- 
pertv, though the property' was stolen outside British India. 2 

Where a theft is committed in one district in pursuance of a conspiracy 
entered into in a different district, the Court in the latter district can try only 
the offence of criminal conspiracy but not of theft even though such Court 
could have tried both offences jointly, if the theft had been committed within 
its jurisdiction. 4 Where property stolen in one District is found in the posses- 
sion of another person in another district, the thief can be legally tried in the 
latter district as the latter's possession is the constructive possession of the 
thief. 3 

11. Sub-S. (4) — Kidnapping’ and abduction. — For the definition of 

kidnapping, .see Ss. 360 and 361 of the Penal Code and the following cases 
and for the definition of ‘abduction’, see S. 362 of the same Code. 


Note 9. 

(1) (1927) 1927 Bom. 38 (39): 51 Bom. 101, 

Emperor v. Lax-man. 


(1) (1926) 
(1866) 
(1934) 

(2) (1883) 
(1880) 

(3) (1876) 
(1686) 
(1926) 

(4) (1924) 

(5) (1871) 


Note 10. 

1926 All. 167 (168), Emperor v. 

l> hi ma. 

5 Suth. W. R. 49 (49), Queen 

v. Ghusoo Khan. 

1934 All. 455 (456), Emperor v. 
Zahir Sat. 

1883 Pun. Re. No. 4, p. 4, Alu 
v. Th <*, Empress. 

5 Bom. 338 (346), Empress v. S. 
Moor f/a Chetty. 

1 Bom. 50 (51), Rey. v. Lalchya 
Go rind. 

10 Bom. 186 (188), Empress v. 
Abdul Lot if. 

1926 Bom. 71 (74, 76): 49 Bom. 
878, Emperor v. Abdul Gani ltahudur 
J»ai. 

1924 Cal. 1034 (1034, 1035), Rises- 
tear v. Emperor. 

1871 Pun. Re. No. 4, p. 5, Cronn 


v. Du.’ loo. 

Note 11. „ . * 

(l a) (1912) 13 Cri. L. Jour. 736 

S. L. R. 71, Crown v. jlansnomm 

(1908) 8 Cri. L. Jour. 361 (3<J). 1 * 

L. R. 104, Imperator v. Tx’axtalf 

(1913) 14 Cri. L. Jour. 109 (110): 1912 
U. B. R. 136, Abdul Rahman v. 

(1912) 13 P Cri. L. Jour. 598 < 599 > 

(Mad.), Pandayaram Sastrulu ▼ • 

,1912) is”' Cri L. Jcur. 249 (250, 

(Mad.), In re Vuppalapu vxra 

(1916) l^Cri. L. Jour. 284 < 2<?5 2 : 

( Lah. 361 Bela Sing/j 

<1916> ^n Cr, Re L N0 0 "l3 : 2 lll^lVh . 352. 

(1916, L.- ^"236 <236 237, : 

1916 Lah. 230, Gurdxl *>'"9* 
Emperor. 
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The offence of kidnapping from lawful guardianship defined in S. 361 
of that Code is not a continuing offence and is completed as soon as the minor 
■was removed from 1 he keeping of the guardian. 1 So it was held, under the old 
Codes, that the offence of kidnapping should be tried only in the Court within 
whose jurisdiction the kidnapping took place and not at any place where the 
minor was subsequently conveyed. 2 The present section now expressly provides 
that such offences of kidnapping and abduction are triable either at the place 
where the offence took place or at the place where the minor was conveyed, 
concealed or detained. The words ‘kidnapping or abduction’ in the section do 
not include the offence of wrongfully concealing or keeping in confinement a 
kidnapped person, because the latter is a separate offence under S. 368 of the 

Penal Code. 3 


This sub-section refers only to cases of kidnapping and abduction but 
does not apply to offences under Ch. XX of the Penal Code. So the offence 
of enticin<>* away a married woman, under S. 498 of the Penal Code, does not 
come within the operation of this section and can be tried only at the place 

where the offence was committed. 

Vbduction is a continuing offence and can be tried not only at the place 
where the person was abducted but also at the places where the offence continues . 5 

12 Effect of a trial in a Court contrary to the provisions of the 
*ertinn Where a person is tried in a wrong Court, contrary to the provisions 
" i. » onlr an ir^nlari.y within th, meaning of S. 531 anti ,h. 

conviction will not he set aside unless there lias been a failure of justice . 1 


S. 181, 
Notes 
11 - 12 . 


(1916) 

(1914) 
(1904) 
(1932) 
(1913) 
<1) (1911) 
(1876) 
(1903) 
(1931) 
(1894) 
(1893) 
(1898) 
(1900) 
(1904) 
(1916) 

(1926) 

(1928) 

(1931) 


„ • t Tour. 532 (532. 533) : 
f'AlK 272” Knram Sir.pl, v. 

, 4 ' All. 17 (17). Debi 

931 (933) (Bom.). 

r N r o,Vs^("> ( Outlh) , 

gi.’-LfSK"'" <«<>: » <>“««■ 

y, ■ h . Jour. 533 (533) (Mad.), 

1 tn Pill ft i v. ipeTor. 

ffi. 173 (173. 17'*). ’“»■ 

l i"J. 0U ^rUsr,). Cheleutty v. 
U "Lah"' 53 (54). Khuehal v. 
ff pun. Be. No. 3. P- «9. Uur 

»■ «• 

'af“ w. N.' , »i**( 86 ). Satchel HI- 

ell'. E lSii e, 'ioiS, *1049), Her., a i 

AU™i»7 (199 Pr 200), Emperor v. 

"6rl b. -Tour. 498 (499) : 38 

. 684: 1916 All. 210, Ai-dur 

rAt T -4TCi,: 5 Pat. 536. 

EW.flM ( E 160):°6 Pat. 471, 

Ta s?u a„. wo. 


( 2 ) (1880) 
(1883) 
(1896) 
(1883) 
(1887) 

(3) (1924) 

(4) (1918) 
(1881) 

(5) (1933) 

(1) (1924) 
( 19 i 0) 
(1918) 
(1902) 
(1906) 

(1931) 


Xanhua Dhimar v. Emperor (Ab- 
duction in a continuing offence) . 

3 All. 258 (260), Empress v. Ja- 
pan Nath. 

1883 All. W. N. 164 (164), Em- 
press v. Surja. 

18 All. 350 (352), Empress v. 
Hum IJri. 

1*83 All. W. N. 67 (67), Empress 
v. JJudhu. 

1887 All. W. N. 139 ( 139). Empress 
V. P rastidi. 

1924 All. 454 (455): 16 All. 138, 
Badhu Shah v. Emperor. 

1918 Lull. 357 <357), Jasieant 

.V iayh v . E m pe ro r . 

3 All. 251 (253), Empress v. Tika 
.S' inyh. 

1983 Oudh 45 (47), Emperor v. 

Pray. 

Note 12. 

1924 All. 454 (455): 46 All. 138, 
Hadln Shah v. Emperor . 

11 Cri. It. Jour. 372 (373): 32 
All. 397, Emperor v. Mahadeo. 

1918 Cal. 305 (306), Bimal Chan- 
dra Bancrji v. Tez Chandra IJanerji. 
1902 Pun. Re. No. 2, p. 0, V tlam- 
chand v. Emperor. 

4 Cri. L. Jour. 500 (501): 30 

Mad. 94, Public Prosecutor v. Do- 
raisamu Mudati. 

1931 Rang. 164 (168, 169): 9 
Rang. 338, AH Mohamed Kasslm v. 
Emperor. 
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S. 182. 


Where scene of offence is uncertain, etc. 


182 .* When it is uncertain in which of several local 

areas an offence was committed, or 

where an offence is committed partly 
in one local area and partly in another, or 
where an offence is a continuing oner 
and continues to be committed in more 
local areas than one, or 

where it consists of several acts done in different local 


Place of inquiry or trial 
■where scene of offence is 
uncertain or not in one 
district only or where of- 
fence is continuing or con- 
sists of several acts. 


areas, 

it ruay be inquired into or tried by a Court Laving juris- 
diction over any of sucb local areas. 


Place of inquiry or trial 
where scene of offence is 
uncertain or hot in one dis- 
trict only. 

or where offence is 
continuing 

or consists of several 
acts. 


*(CODE OF 1882— S. 182.) 

182. When it is uncertain in which of several local 

areas an offence was committed, or 

where an offence is committed partly in one local 

area and partly in another, or 

where an offence is a continuing one and continues 
to he committed in more local areas than one, or 

where it consists of several acts done in different 
local areas, it may he inquired into or tried by a Court 
having jurisdiction over any one of such local areas. 


[(CODE OF 1872— S. 67 and Illus. (b).] 


Place for inquiry or 
trial where scene of offence 
is uncertain; 

or not in one district 
only ; 

or offence is continuing; 

or consists of several acts 


67. When it is uncertain in which of several dis- 
tricts an offence was committed; or 

Where an offence is committed partly in one district 
and partly in another; or 

Where the offence is a continuing one and continues 
to be committed in more districts than one; or 

Where it consists of several acts done in different 
districts; 

Tt may be inquired into and tried in any one of any 
of such districts. 


Illustrations. 

* *• * 

( b ) An offence committed near the boundary 
quired into and tricl in either. 


*■ 


between two districts may be m 


(CODE OF 1861— S. 29.) 

29. When any offence shall be committed on the boundary or boundaries ^ 

or more Districts whether subject to the same Loc ® 
Offence committed on eminent or not, or of two or more divisions o J 1 an d 

boundary. or shall be begun in one District or dms.ou o 

completed in another, whether such Distri .lotermined 
to the same Local Government or not, every such offence may be enquire m o o be0Tl 

in any of such Districts or divisions of a District, in the same manner as 
actually and wholly committed therein. 
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SYNOPSIS . 

LEGISLATIVE CHANGES 
SCOPE AND APPLICABILITY OF SECTION 
UNCERTAINTY AS TO LOCAL AREA IN WHICH OFFENCE 
IS COMMITTED 

OFFENCES COMMITTED PARTLY IN ONE LOCAL AREA 
AND PARTLY IN ANOTHER 
CONTINUING OFFENCE 

OFFENCES CONSISTING OF SEVERAL ACTS 


Note No. 
1 


3 


5 

6 


Other Topics. 

Consequence of acts — Place of. See S. 3 79. Offence partly within and partly without 
Jurisdiction where offence is committed out- British India. See Note 2, Pt. 8. 

side British India. See Note 2, Pts. 0 Uncertainty as to local area. See Note 3, 
and 7. I 5 *- -• 

Local area — Meaning of. See Note 2, Pt. 5. 

1 . Legislative Changes . — 

Differences between the Codes of 1861 and 1872 — 

(1) The words ‘‘when an offence shall he committed on the bound- 

ary or boundaries of two or more districts, whether subject to 
the same Local Government or not, or of two or more divi- 
sions of a district,” that occurred in S. 29 of the Code of 
1861 were omitted and the words “when it is uncertain in 
which of several districts an offence was committed” were 
substituted in S. 67 of the Code of 1872. 

(2) The words “or shall he begun in one district or division of a 

district and completed in another, whether such districts be 
subject, to the same Local Government or not” which occurred 
in the Code of 1861 were omitted and the words “or where 
an offence is committed partly in one district and partly in 
another” were substituted in the Code of 1872. 
f3) The words “or where the offence is a continuing one and conti- 
K ' nues to be committed in more districts than one or where it 
consists of several acts done in different districts” were 
newly added in the Code of 1872. 

(4) Illustrations (a) to (f) were added. 

Changes made in 1882— 

(1) The word “districts” that occurred in S. 67 of the Code of 

1872 was omitted and the words “local area” were substi- 
- tuted in the Code of 1882. 

(2) The illustrations which were given under S. 67 of the Code of 

1872 were omitted; the underlying principle of illustration 
(a) was re-enacted as S. 183; those of illustrations (c) to 
(/) reappeared as the first, three clauses of S. 181; and illus- 
tration (b) was not re-enacted. 

2 Scope and applicability of section. — The section is intended to 
urovide for the difficulty that would arise where there is a conflict between 
different areas, in order to prevent an accused person getting off entirely because 

Cr. P. C.— 118 
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S. 182, 
Hote 2. 


there may be some doubt as to what Magistrate lias jurisdiction to try the case, 
lienee where an offence is committed only in one place and no question of any 
oilier local area giving rise to jurisdiction this section has no application. 1 

The first clause of the section applies to cases where it is uncertain in 
which of several local areas an offence was committed. This, however, does 
not mean that the section applies only to such cases. 2 Thus, in the case of a 
continuing offence though it is beyond doubt that the place where the initial 
offence was committed would be a proper place of trial under the law, the 
offence can be tried under this section either at such place or at any other 
place where it continues to be committed. 3 

Under illustration (</) to K. 67 of the Code of 1872 (which correspond- 
ed to the present section) an offence committed in the course of a journey or 
voyage was treated as falling within the purview of the section and it was pro- 
vided that it could be tried or inquired into by any Court through whose juris- 
diction the offender passed in the course of the journey or voyage. 4 The 
principle of this illustration is now incorporated in S. 183. Further, the 
principles embodied in CIs. 1 to 3 of 8. 181 were treated by the illustrations to 
8. 67 of the Code of 1872 as falling within the scope of the section. 

As the Code extends only to British India, the expression “local area” 
in this section refers only to areas within British India ; the section has no appli- 
cation where one of the local areas in question is outside British India.’ Thus, 
if it is doubtful whether an offence was committed within British India or out- 
side British India, this section does not apply so as to give jurisdiction to a 
British Indian Court/’ Similarly, where the offence is a continuing offence 
within the meaning of this section and the initial offence was committed out si e 
British India the fact that the offence was continued in British India does not 
confer jurisdiction on a Court in British India to inquire into oi trj e 
offence. 7 But where an offence is initiated outside British India but comp e 
ed in British India, it has been held that the offence can be tried or in ff ul ^ c 
into in British India. 8 It is submitted that this view can be supported on t 
following ground: Under S. ITT an offence can be tried at any p ace a w 
it was committed. In the case of offences partly committed within . 

diction and partly within another jurisdiction the place wheie e 0 
completed is to be deemed as the place where the offence is committed 
purpose of S. 177 though under this section (S. 182) the offender 
tried at the place where it was initiated. Hence, if an offence is ini ^ 
side British India and completed in British India, it can be deemed as comm 


(1) 0889) 

(2) (1922) 

(3) (1922) 

(4) (1882) 
<5) (1889) 

(1876) 

(1882) 

(6) (1923) 

(7) (1876) 

(8) (1912) 


Section 182— Note 2. 

16 Cal. 667 (676), Btchxtranund 

Pass v. Bhug But Peart. 

1922 Nag. 40 (42), Shamji v. Em- 
peror. 

1922 Nag. 40 (42), Shamji v. Em- 
peror. , , 

Rat. 181 (181), Empress v. Ismal. 

16 Cal. 667 (676), Biehitranuud 
Pass v. Bhug But Peari. 

1 Mad. 17.1 072), Rep. v. Adivi- 
f/adv. 

5 Mad. 23 (25), Bapu Reddi v. 
Queen. 

1923 Lah. 487 (487), Nadar v. 

Queen. . 

1 Mad. 171 (172), Reg. v. Adtvt- 

13 d Cri. L. Jour. 426 (427, 423, 


429): 36 Bom. 524, Emperor V y 

Chhotalal Barbar 7 .Jg 

abetment— Conspiracy entered ur . 
outside British ^.s-Act ££ 
suant to conspiracy necessary 1 

plete the abetment done in 

India— Offence can be tried in Britisn 

[See also 93 3) 1933 All. 498 (500)110^; 
1 hendro ^ 

fence under S. I- 1 war 

Code — Conspiracy t0 / resident 
against King-Accused 
outside British India— One ox ^ 

tres of the conspl "^Jilted in British 

India— Offence is owmttedin 
India and the accused can De 
in British India).] 
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ted within British India within the moaning of S. 177 and can be tried there 
under that section. 

In cases coining under this section, the Courts having .jurisdiction over 
the several areas in question have concurrent jurisdiction. 0 When a question 
arises as to which of the Courts ought to try the case it can be decided by the 
High Court under 8. 185. 1W 

3. Uncertainty as to local area in which offence is committed. — 

Under this section, when it is uncertain in which of several local areas an 
offence was committed, it may he inquired into or tried by any Court having 
.jurisdiction over any of such local areas. 

Illustrations. 

A person is charged with the offence of criminal breach of trust. Though it is 
clear that lie must have committed the embezzlement cither at Calcutta 
Burdwan or Murshidabad, it is uncertain at which particular place he actu- 
ally committed the offence. He may be tried at any of these places.! 

% 

In the above illustration, the uncertainty is as to the actual scene of 
•offence. The section, however, not only applies to such eases but also to cases 
where there is no doubt as to the spot on which the occurrence took place but the 
uncertainty is as to the particular jurisdictional division (sessions division, dis- 
trict or sub-district) to which the scene of occurrence belongs. Thus it applies 
to eases where there is no doubt that the occurrence in question took place at. a 
particular localitv -4, but it is uncertain whether A is in district B or C. 2 

Similarly the section also applies to cases where the uncertainty is not 
as to the spot on which the offence took place or the jurisdictional division to 
which such spot belongs but as to the question at what place an offence is to be 
■deemed in law to have been committed Thus where there is a doubt as to 
whether an offence is committed at B where the accused s act « done or at Y 
where the consequence of his act ensues, the offence can he tried at either 

PkCe ’ 4 Offences committed partly in one local area .and partly in another. 

Where an offence is committed partly in one local area and partly in another, 

. 1 • • i nr tried si either plscc. 

it can be inquired into 01 ujui 

Illustrations. 

/tx . «. „ nnsts certain value payable articles at the post office at P to B at* H. 

U) A B iit 77 takes delivery of the parcels on paying for them. The parcels on 


S. 182, 
Notes 


being opened are 


found to contain nothing but waste paper. A can be pro- 


scouted for cheating at P or at 77.- 


„ • r Tour 398 (399) (Cal.). 
<9) (1913) jtnJr dhowdhury v. Man- 

0 at Sen. 581 ( 582 , 582 ): 5 

(1909) 9 Cri. L. Jou Em/)eror v . Ohaithal 

Singh- (853) : 14 bah 820, 

< 1938 > Do. v. 

, ( io) ... 9 **-• 

<1, (1918) 1918 

nds.PProrri.Uon 

of mon ie8 ); Jour 372 (373): 32 
(1910) 11 Cri. lj M hadro v . Emperor. 

AH* 3 9 7* " k. 88 (88), Empress 
(1883) 1883 AH. " * 


v. JIarak Singh (Breach of trust). 
(1934) 1934 All. 499 (505), Kashi Ram 
Mehta v. Emperor. 

(2) (1898) 25 Cal. 858 (859, 860, 862, 863), 

Punardeo K a rain Singh v. Ram 
Sarup Rog (Uncertainty as to which 
district thr> scene of offence be- 
longed) . 

(1929) 1929 Cal. 204 (205), Kasim Ali 
Molia v. Mohammad Tafajjal Has - 
sein. 

(3) (1933) 1933 Na*. 33 (34, 35), Trikamji 

Parma nandji Ilhalia v. Emperor. 

Note 4. 

(1) (1930) 1930 Bom. 358 (360), Emperor ▼. 

Gafur Karim Jiux. 

[See also (1914) 1914 All. 373 (374), 
Yusuf Ali v. Wahajuddin (A at M 


S. 182, 
Notes 
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(2) A clefniuatoiy letter is posted at A to be read at B. The offence of defama.ioa 

can be tried at A or BA 

• -v v v ni p for the commission of an. 

(3) A at C enters into a conspiracy with A, I an.l Z -1 r ioi 

^ offence and the further act in pursuance of the conspiracy which is neeessar; 
under S. 1(17 of the Penal Code to complete the offence of abetment by con. - 
piracy is committed at P. A can be tried at C or P. ‘ 

For further instances bearing on this aspect of the subject, see the 
undermentioned cases. 4 

As has been seen in Note 1. the section does not apply to cases where 
the whole offence is committed within one jurisdiction. As to cases 
where an offence is partly committed outside British India and 
partly in British India, see the discussion in Note 2, supra. 

See also Note 6 and S. 179 and the notes thereunder. 

5. Continuing offence.-The third clause of this section 
that where an offence is a continuing offence, it may be a 

EfisHSS 

«, pe,,.,, i, ..,,n 5 i™?™' ,“v , ” i'«.icSr?» Z »< «'« 

can be tried or inquired into b> any Unit 1 - J , takcn For other 
local areas through which the abducted person has £ « j s ^ a conti . 

instances, see the undermentioned cases. Bu , w 


(1913) 


(1899) 


(2) (1923) 

(3) (1872) 
(1924) 
ISeo a 

(1933) 

(4) (1918) 


deceived by E at C by means of cer- 
tain letters written by h at C ami 
received and read by A at M. 
moans of such deception A is induced 
to send by insured post certain cm- 
renev notes to E at C. E is prose- 
cuted for chentine under S. 41 1 • 

I p (\ Hold that the offence is 
complete at M and he can he tried 
there: and even if there be room tor 
argument that the offence is not coni* 
pleto until the currency notes reach 
the addressee. under S. 182, the 
offence can be tried at At). 

14 Cri. L. Jour. 398 (399) (Cal.), 
Hiran Kumar Choudhury v. 
qal Sen (Life Policy effected at C 
through fraud — Head office of ln * 
sura nee company at G — Offence may 
be committed at- either place). 

26 Cal . 746 (747), Colville v. 

K risht o Kish ore. Bose (The monies 
having been received from the com- 
plainant’s firm at C and the false 
accounts having been rendered at 
the Court at C had jurisdiction).] 

1923 Mad. 666 (666). Krishnamur- 

thy Iyer v. Parasurama Iyer 

17 Suth. W. R- (16 -’ 

Queen v. A m frWmn (Conspiracy) . 

1924 Cnl. 1034 (1034, 1035), Bis- 

scsu'ctr v. Emperor. 
so (1912) 13 Cri. L. 

(427): 36 Bom. 524, 

Chhotalal Bahar. 

1933 All. 498 (500). - . » , 

Nath v. Emperor (Conspiracy ) . 1 
45 Cal. 490 (491): 1917 Cal. 2, 
Dcbcndra Noth D,,s Oupta v. Reo^ 
trar of Joint Slocl : Companies (Presi- 
dency Magistrate at Calcutta has 
jurisdiction to try director of a com- 
pany at Darjeeling for offence under 


Jour. 426 
Emperor v. 

Ma /iff bend ra 


(1917) 


(1914) 


(1874) 


(5) (1865) 

(1) (1933) 
(1931) 
(1914) 

(2) (1898) 


o 32 (4) of Companies Act, for 

default in filing a copy of annual 

list of members and the {KSrar 
prescribed therein with the Reg istra 
of Joint Stock Companies at Calcutta L 
18 Cri. L. Jour. 787 (788) . 

Cal. 486: 1917 Cal. 1, Dehendra 

Noth Pas Gupta v. rge 

Joint Stoclc Compam^ (Cha r |e 

% jifs 

VoTi i X,. CR 3?3 ta (V74, r ««/ f« r ; sV 

—See Notes under S. 179 ioi 

discussion). . IQS Queen v. 

22 Suth. W. R. 6 (8), V”"" . 

O. J. Macdonald (Offence o & 

minal breach of trust al j? g ® /^hoilv 

^ C Ca“wU-He.§r1t 5 Was triable in 
Calcutta) • 7 Moo. Ind. 

1pp.- n (P C.), W. Hoe.,, v. 

Queen. 

1933 Off 45 (47), Emperor v. 

^TaH- 55 (55 56): 53 a AU. Uft 

m 4 Cr All V 17 a ( , 17 L Gang % Pc v* 
Emperor f joined 

(Possession of goods with cou 
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nuing one, this clause does not apply and the accused can be tried only at the 
place where the offence was committed. Thus, kidnapping from lawful guardi- 
anship is not a continuing offence because the offence is complete as soon as 
the taking or enticing the minor out of the keeping of the lawful guardian is 
effected and the offence does not continue so long as the minor is kept out of the 
-custody of the guardian/ 5 Independently of this section, however, this offence 
of kidnapping can under sub-S. (4) of 8. LSI no tried by a Court within the 
local limits of whose jurisdiction the person kidnapped was kidnapped or was 
conveyed or concealed or detained. Sec Notes to S. 181 . 

Illustration (/) to 8. (57 of the Code of 1872 treated theft as a continu- 
ing offence which could be inquired into or tried by any Court within whose 
jurisdiction the stolen property was conveyed.' This illustration has been 
omitted in the later Codes and it has been held that theft is not a continuing 
offence and does not continue to be committed so long as the thief is in posses- 
sion of the stolen goods. 5 But under 8. 181, sub-S. (3) the offence of theft 
can be inquired into or tried by any Court within whose jurisdiction the offence 
was committed or the stolen property was possessed by the thief. 

6. Offences consisting- of several acts. — Under the fourth clause of 
this section where an offence consists of several acts which are committed in 
different local areas, the offence can be tried or inquired into by any Court having 
jurisdiction over any of such local areas. But in order that tins clause may 
apply it is necessary that an act must form part of an offence and not merely a 
preparation for the commission of the offence. Where an act forms part of an 
offence and not merely a preparat.on tor Us commission, the offence can be 
tried at the place where such act is done as well as at the place where the other 

acts constituting the offence are done. 

Illustration. 

. . j, O i, ta uiod a false railway receipt ami sent it through an agent to K at B. 

1 at The agent presented it to K and the latter was thereby deceived and induced 


Held, that A by taking the iai!way receipt did more 


than 8 merely 1 prepare for cheating K and that he did what was in the cir 


feit trade mark for pur„o,es of ««£ 
—Goods on their was w ^ he 
destination where ' j 8 at any 

sold— Possess io of^ offence and 

placo on the > . . lhert . ,,nd not 
offence can ht . ( j l0 foods 

wer® £««>■ 

(1872) iUrW ^‘.nent , bv 

by sending ^ nffence and 

fa^triedTtP where the money 

( 1909) 9 S ^Emperor v!°C Vuiicb.nl 

L; /Enticing and detaining mar- 
Singh (fcnticiHk continuing 

ried woman—' Offence 

one). N j 3 p. 62 (63), 

<3) <1893) 'JSJTi. R % r -o. B, p. 29. 

(1894) < T ». f7S->. 

(1923) 75 Yusnf v. Emperor. 

Oulam j B/ y oU r. 498 (499. 500): 
( i916) 17 Cr . J9l6 A)1 . 89. Abdur 

3 (94): 15 

< 1913) itdh r C.« 351. Habib-uUah v. 


Emperor. 

(1921) 1921 Oudh 226 (226, 227): 24 

Oudb Cas. 329, Emperor v. Ookaran. 
(1904) 1 Cri. L. Jour. 561 (562): 26 

All. 197, Emperor v. Tika. 

(1903) 26 Mad. 454 (455, 456), Ohekutty 
v. Emperor. 

(1931) 1931 All. 55 (55, 56): 53 All. 140, 
Emperor v. Nu/nhua Dhimar. 

(1897) 19 All. 109 (110), Empress v. Ram 

S it n do r . 

(1896) is All. 350 (352), Empress v. Ram 
I)ci. 

1883) 1883 All. W. N. 164 (164), Em- 
press v. Surja. 

[See also (1881) 3 All. 251 (253), Empress 
v. Tika Singh (An ofTcnce under 
the first part of S. 498, I. P. Code, 
is not a continuous offence). 

(1928) 1928 Bom. 530 (531, 532), In re 
Shankar Tutsi Ram (Offence of adul- 
tery is not n continuing offence) . ) 

(4) (1875) 1 Bom. 50 (51), Reg. v. Lakhya 

Govind. 

(1876) J Mad. 171 (172), Reg. v. Adivi - 
gadu. 

(5) (1906) 3 Cri. L. Jour. 247 (248, 249): 

28 All. 372, Emperor v. Raldcva. 
(1907) 7 Cri. L. Jour. 188 (190): 35 
Cal. 361, Iialai Dey v. Emperor. 
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Offence committed on a journey. 


cun. stances an act essential to causing the deception and the Court at H had 
jurisdiction to try him for cheating. i 

When* the acts alleged do not amount to one offence but to several dis- 
,i„c, 1 of which arc committee. ...side the jurisdiction, tto mete 

trieil iohttly^ttttlei'S .239 tl.es hot make this clause .rouble to the ease.- 


An offence committed whilst the offender is m the 

course of performing a journey or voyage 
may be inquired into or tried by a Court 
through or into the local limits of whose 

jurisdiction the offender, or the person against whom, or the 

thing in respect of which, the offence was committed, passed m 
the course of that journey or voyage. 


1 83 . 


Offence committed on a 
journey. 


SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES .. •• *• ** \ 

SCOPE AND APPLICABILITY OF SECTION 


Other Topics. 


Journey must tie continuous. See Note 1, 
Pts. 3—5. 

Offences committed in a journey. See Note 


1, Pts. 0, 7 . 

Railway journey. See Note 1, P ts - L * 
Voyage on High Seas. See S. 1SS, Note 


* (CODE OF 1882— S. 183.) 

183. An offence committed whilst the offender is in the orTdeT^y a 

journey or voyage may be inquired * nt ° “ e "^diction 

Offence committed on a Court through or into the local ** „ r th e thing in 

. the offender, or the person against ^ horn, or * 

3 ourne ^ respect of which, the offence was committed, passed in 

course of that journey or voyage. 


[(CODE OF 1872 — S. 67, Illus. (a).] 

Place for inquiry or trial * * 

where scene of offence is 

uncertain. 


Illust ml ion . ^ tried 

(a) An offence committed on a journey or \o>age may ’ b® ^ offence was com- 

(a) in any district through which the of which, the 

mitCed, or the person against whom, o g -journey or voyage, 

offence was committed, passed in the cou.se of^ that jour . # 


Note 6. 

(1) (1922) 1922 Nag. 40 (42), Sheamji 

Empress. 


(2) (1924) 1924 Cal. 1034 (1035), Bissesi 

v v. Emperor. 
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1. Legislative Changes. — 

Differences between Codes of 1861 and 1872— 

The corresponding section in the Code of 1861 was S. 30. In the Code 
of 1872 there was no substantive section dealing specifically with offences com- 
mitted in the course of a journey or voyage; but under S. 67 which corresponded 
to S. 1S2 of the present Code an illustration was given (Ulus. A) which 
embodied the principle of the present section. 

Changes made in 1882 — 

(1) A separate section was enacted embodying the principle of the said 

illustration. 

(2) The words “An offence committed on a journey or voyage” which 

occurred in the prior Code were substituted by the words “An 
offence committed whilst the offender is in the course of 
performing a journey or voyage.” 

(3) The words “in any district through which ...” which occurred 

in Illus. (a) to S. 67 of the previous Code were submitted by the 
words “by a Court through or into the local limits of whose 
jurisdiction.” 

2. Scope and applicability of section.— This is one of the sections that 
amplify the general rule of jurisdiction laid down in S. 1 / i that an offence 
should ordinarily be tried or inquired into b\ a Couit within the local limits ot 
whose jurisdiction it was committed. The section deals with offences committed 
in the course of a Journey or voyage. In such cases, besides the tribunals- 
referred to in S. 177, the offence can be inquired into or tried under this section 
by any Court within the local limits of whose jurisdiction the parties or the 
subject-matter of the offence passed in the course of the journey or voyage. 

Illustration}:. 

1 A while performing a railway journey from Delhi to Bhatinda commits an 
1 'offence. 1 In the course of the journey the train passes through Fcrozc- 


(CODE OF 1861— S. 30.) 


so When any offence shall be committed on any person, or on, or in respect of, any 

J property in or upon any coach, cart, or other carriage or 

... d ( ] ur . conveyance, or upon any beast of burden employed in any 

Offence comnu journey, or shall be committed on any person, or on, or in 

ing journey, &c. respect of, any property on board any vessel, employed on 

• irnpv ui)on anv navigable river, canal, or inland navigation, such offence 

any voyage or jo ^ f detcrn ,‘ined in any District or division of a District, through any 

may be enquire 1 cart carriage, conveyance, beast of burden, or vessel, shall have 

part whereof 8UC 1 f ’ tlie j ourne y or voyage during which such offence shall have bee-n 
passed in the cou ma nner as if the offence had been actually and wholly committed 

committed, in ti . Qn of a District; and in all cases where the side, middle, or other 

in such District or Knnk. middle, or other i>art of anv such river ennni nr 


a Disrict, throug 1 nc0 |, e ast of burden, or vessel, shall have passed in the course of 
cart, carriage, con J* w |,i c j, 8UC h offence shall have been committed, in the same 

the journey or voyag and wholly been committed in such District or division of a 

manner as if it aaa 

District . 


-X 
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S. 183, 
;Note 2. 


" ' • szrr^r^s. a. » *s 

tion over the area in which the offence was committed. - 

t, is necessary however, that the parties or the subject-matter of the 
offence should have passed through the jurisdiction of the Court y ProP«>- ‘“j> 

tjzzzxx i ~ 53Ss 

particular kind which may be under consideration. 

Illustration. 

The complainant ami the accused were tinvellrng jo the sainc * ,al " j bad fov a 

to Calcutta n« Allahabad. They b ok® hen o alleged to 

day or two and then proceeded to ale. tht ^ Veie at Allahabad. 

have criminally intimidateu the comp am. t of the journey itself be- 

T l,e Stoppage at Allahabad was not due to tl u« tun t« 3 ciable 

cause the journey might have been competed w ou a^^ ^ 

stoppage simply by continuing m b t an * » hu ^ not bc tri ed 

before they came to Allahabad. Held, tn.m 
or inquired into at Calcutta. 4 

But if the halt in the course of a journey or fo^th^ purpose of 

halt docs not affect the continuity of the h y a g ha lt can be inquired 

this section. Hence, an offence committed dm mg such 

into or tried at the place of destination.-’ 

The journey or voyage referred to m 1 committing the offence, 

which the offender was performing at the 1 offence under this 

Hence, a Court has no jurisdiction to thc 0 J encc paS sed within its 

section unless the parties or the subject-mat wWeh the offender was 

jurisdiction in the course ot the journej 01 ^ . „ 

making at the time of committing the offence. 

Illustration. . 

desiring to go from 8 to X purchases ajh.^ugh /oyage from 

rio r;:: > «- ^jrrsr- 

I ‘ be rxr I? 'waT* making at the 

pass through S in the course ot the journey 

time of committing the offence. 7 

- s aw: -r — 


A, 


(1) 

( 2 ) 


(1924) SSU'teftA-. Lazarus Megh 

(1925 ) S5S Sinf'ST U7T>, Emperor v. 

( 1882) “n.- Rc- Cr Cas. 181 <182), 

Empress v. Is mal. 1Q3 (l 9 G), 

tBUt (Case under S. 35, 

Act XVIII of 1862 ).] 


(3) (1874) 

(4) (1874) 

(5) (1876) 

(6) (1905) 

(7) (1905) 


21 Suth. 
v . O . D . 
21 Suth. 
v. C. D 
25 Suth. 
v. Abdul 
2 Cri. L 
Aminu/la 
2 Cri. L 
Aminulla 


W. R. 66 (68), 
W**R. 66 < 68) ’ 

W*f W R- 45 < 45 *’ 

A Jour. 411 (413) 

Sevang y . P- *• 
Jour. 4H (413) 
Strong v. F. 


peerun 
Pee run 
Queen 

(Cal-)» 

Guho. 
Gvha ■ 
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British India in the course of a journey cannot be tried or inquired into in 
British India although a part of the journey was made in British India. 5 

As to the offences committed on the high seas, see Notes under S. 188. 

1 84.* All offences against the provisions of any law for 

the time being in force relating to Rail- 

Offences against Railway, r> ± „ a _ 

Telegraph, Post office and ways, lelegraphs, the .Post Omce oi Arms 
Arms Acts. an d Ammunition may be inquired into or 

tried in a presidency-town, whether the offence is stated to have 

been committed within such town or not : 

Provided that the offender and all the witnesses necessary 

for his prosecution are to be found within such town. 

1. Legislative Changes.— 

3 no section corresponding to this in the Codes of 1861 and 1872. 
Wnmrmited in the Code for the first time when the CVle of 


There was 

The section was incorporated 
1882 was passed. 

(1) Whenever any 
doubt arises as 
to the Court by 
which 
fence 
under 


185. 


High Court to 
decide, in case of 
doubt, district 
where inquiry or 
trial shall take 
place. 


ceding provisions 


any of- 

should 

the pre- 
of this 


1 85. f (1) Whenever a ques- 
tion arises as to 
which of two or 
more Courts sub- 
ordinate to the 
same High, Court 
ought to inquire into or try any 


High Court to 
decide, in case of 
doubt, district 
where inquiry or 
trial shall take 
place. 


*(CODE OF 1882 — S. 184.) 

_ a 


Arms Acts. 


— — 

. t the provisions of any law for the time being in force 
184. All offences aga re ] at i„g to Railways, Telegraphs, the Post-Office, or Arms 

Ammunition, may be inquired into or tried in a Prcsi- 
>es against Railway, i ency -town, whether the offence is stated to have been 
1T)h post-Office, and cornlll ittcd within such town or not: Provided that the 

offender and all the witnesses necessary for his prosecution 
arc to he found within such town. 

(CODES OF 1872 and 1861— Nil.) 


185. Whenever any 

High Court to decide, in 

cases of doubt, 1 ^ 

where inquiry or tri 
take place. 


f(CODE OF 1882— S. 185.) 

doubt arises as to the Court by which any offence 
under the preceding provisions of this chapter, be 
into or tried, the High Court, within the local 
whose appellate criminal jurisdiction the offender 
is may decide by which Court the offence shall be 
into or tried. 


should, 
inquired 
limits of 
actually 
inquired 


( 8 ) 


. - a 8 7 (488). Vadar 

(1928) 1923 EaU. 487 

Orown. 25)i D apu Daldi 

(1882) 6 Mad. 2 s 
Que4n. 

Cr. P- C.— I 19 


T. 


V. 


(L928) 1928 Mad. 1136 (1137): 
61, Public Prosecutor v. 
Peary. 


62 Mad. 
Pedimonu 

t* » 


S. 183, 
Note 2. 


S. 184, 
Note 1. 


S. 185. 
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Chapter be inquired into or 
tried, the High Court, within 
the local limits of whose appel- 
late criminal jurisdiction the 
offender actually is, may decide 
by which Court the offence 
shall be inquired into or tried. 

*(2) Repealed by the Lower 
Burma Courts Act (VI of 
1900). 


offence , it shall be decided by 
that High Court. 


(2) Where two or more 
Courts not subordinate to 
the same High Court have 
taken cognizance of the same 
offence , the High Court within 
the local limits of whose appel- 
late criminal jurisdiction the 
proceedings were first commen- 
ced may direct the trial of such 
offender to be held in any 
Court subordinate to it, and if 
it so decides all other proceed- 
ings against such person in res- 
pect of such offence shall be 
discontinued . If such High 
Court , upon the matter having 
been brought to its notice, does 
not so decide, any other High 
Court, within the local limits 
of whose appellate criminal 
jurisdiction such proceedings 

are pending, may give a like 
direction, and upon its so doing 

all other such proceedings shall 


be discontinued . 


In British Burma, when the offender is an European British^ 0 f 

of Rangoon, and in all other eases the Judicial Commissioner, shall, for the pu i 

this section, be deemed to be the High Court. 


-(CODE or 1898, Para. 2.) Court 

(2) In Lower Burma, when the offender is an European f c omm is 3 ioner r 

of the Recorder of Rangoon, and in all other cases the Court "f eM cai 
shall, for the purposes of this section, he deemed to be the High Con . 
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legislative changes 

SCOPE AND APPLICABILITY OF SECTION 
SUB-S. (1 ) — COURTS SUBORDINATE TO THE SAME HIGH 
COURT— QUESTION AS TO WHICH COURT SHOULD 
DISPOSE OF CASE 

SUB-S. (2)— CASE WHERE SAME OFFENCE IS TAKEN COGNI- 
SANCE OF BY TWO DIFFERENT COURTS SUBORDINATE 
TO DIFFERENT HIGH COURTS 


Note No. 

1 


3 


Other Topics. 

Applicability of section to proceeding; Nature of doubt. See Note 3, Pts. 1-5. 

under S. 145. See Note 2. Pt. 2. »S. 185 and S. 527 compared. See Note 4. 

Jurisdiction of High Court outside its pro- Para. 3. 

vince. See Note 4. 

1. Legislative Changes. — 

Differences between the Code of 1882 and the earlier Codes— 

(1) The words “district in which any offence'’ which occurred in the 

earlier Codes were substituted by the words “the Court by which 

any offence”. 

(2) The words as to the inquiry or trial mentioned in the section being 

one under the preceding provision of the chapter were added. 

(3) The words “within the local limits of whose appellate criminal 

jurisdiction ” were substituted for the words “within whose 

jurisdiction 

(4) The words “the offender actually is” were substituted for the 

words “the offender is apprehended”. 

(5) Paragraph 2 was added making provision as to what Court should 
V ' be regarded as the High Court for the purposes of the section in 

British Burma. 

Changes subsequent to 1898— 

o i q (9\ corresponding to the second paragraph of the section in the 
^ Ul) Code of 1882 was repealed by the Lower Burma Courts Act, 1900. 

(CODE OF 1872— S. 69.) 

G9. Whenever any doubt arises as to the district in 
which any offence should be inquired into or tried, the 
Hi' r h Court within whose jurisdiction the offender is appre- 
hended may decide in which district the offence shall be 
inquired into, or tried. 


rh Court to decide, m 
’ of doubt, district 
i inquiry shall tahe 


[der Court to decide 
doubt arises as to t 
[iction where an en- 
shall take place. 


(CODE OF 1861— S. 34.) 

34. Whenever any doubt shall arise as to the district in 
which any offence should be enquired into or determined, 
it shall be lawful for the Sudder Court within whose juris- 
diction the offender is apprehended, to decide in which 
District the offence shall be determined. 


S 185, 
Note 1. 
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Changes made in 1923 — 

(1) The word “question” was substituted for the word “ doubt . 

(2) The words as to the inquiry or trial mentioned in the section being 

one under the preceding provisions of the chapter were omitted. 

(3) Prior to the amendment the section purported to provide for cases 

where the question was as to “the Court by which an offence 
would be tried or inquired into”. Under the amendments, the 
section purports to lay down the procedure where the question 
is as to “which of two or more Courts ought to inquire into or 

try an offence”. 

(4) Prior to the amendments, the power to decide the question men- 

tioned in the section was conferred on the High Court within the 
local limits of whose appellate criminal jurisdiction the offender 
actually was. Under the amendments the power to decide the 
question is given to the High Court to which both the Couits as 
to which the question arises are subordinate. 

(5) Prior to the amendments it was provided that the High Court 

“may” decide the question; under the amendments it is provided 
that the question “shall” be decided by the High Court (where 
both the Courts in question are subordinate to the same High 
Court). 

(6) Prior to the amendments, the section did not contain any express 

provision for cases in which the question as to forum was raised 
with reference to Courts subordinate to different High Courts. 
Sub-S. (2) which was added by the amendments specially 

provides for such cases. 

2. Scope and applicability of section.— This section provides for the 
solution of the difficulties that might arise with regard to the lelative J lir ^ 
diction of different Courts to dispose of a case and the expediency on groun 
of convenience and other considerations of having a case tried oi inquire . 
by one Court or another. Thus, where two Courts have concurrent jurisdiction 
to try a case, the mere fact that one of them has taken cognizance of the otience 
does not preclude the other Court from taking cognizance of the same oftence. 
In such cases the High Court might interfere under the provisions of this secuo 
to declare in which of the two Courts the proceedings should be continues 

The section has been extensively amended in 1923. The section divides 
the cases it is intended to provide for into two classes. Sub-S. (1) J e ^ er ® 
cases where the Courts in question are subordinate to the same Hig _ 

Sub-S. (2) refers to cases where such Courts are not subordinate to t e s 

High Court. 

The section applies only to cases of offences. Hence it does n 
apply to proceedings under Chapter XII. 2 _ 


a) 


(1938)*lSS lihT8M e <“ 53) : 14 Lah. 820. <2> <19U> 8M ^DalVs^lh. 

Dhanu'antri Durga Das v. Emperor. 
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See also the undermentioned case. 3 See also notes under Ss. 526 and 527. 

3. Sub-S. 1.— Courts subordinate to the same High Court— Question 
as to which Court should dispose of case.— This sub-section provides that when 
a question arises as to which of two or more Cou.rts subordinate to the same High 
Court ought to try or inquire into an offence the question must be decided by 
such High* Court. Previous to the amendments of 1923, there was a conflict of 
decisions as to the nature of questions that would come within the scope of the 
section. On the one hand it was held by the Allahabad High Court 1 that the 
section applied only to cases where the doubt was as to the jurisdiction of differ- 
ent Courts and where there was no question of jurisdiction involved but the 
question raised was purely one of convenience and expediency the section did 
not apply. On the other hand, it was held by the High Courts of Calcutta 2 
and Madras 3 and the Chief Court of Punjab 4 that the section applied notwith- 
standing there was no doubt raised as to the jurisdiction of different Courts but 
only as to the greater convenience and desirability of inquiring into or trying 
a case in one Court or another. The legislature has adopted the latter view by 
the amendments it has made in sub-S. (1). Where a question is raisecLas to 
the jurisdiction of a Court the section will apply though the question is based 

on a ground of law. 9 

In a case before the amendments of 1923, it was held that a doubt not 
as to the place of inquiry or trial under the preceding provisions of the chapter, 
but as to the competence of the Magistrate to commit the accused as an European 
British subject for trial did not fall within the purview of the section. 0 The 
words as to the inquiry or trial being one under the preceding provisions of this 
chapter have now been omitted in the section and hence, it is submitted that the 
section would apply whatever be the ground on which it is contended that one 
Court and not another should deal with a case. 

4 Sub-S 2 Case where same offence is taken cognizance of by two 

different Courts subordinate to different High Courts.— Previous to the amend- 
ments of 1923 there was a conflict of decisions as to the power of the High Court 
under this section to direct that a ease instituted in a Court not subordinate to 
itself should be tried by a different Court. 1 Sub-S. (2) now provides a new 


(3) (1896) 


(1) 

( 2 ) 


(3) 


(1924) 

(1917) 

(1913) 

(1874) 
[See ( 


(4) (1917) 


Ra« . 

!* npU l i J C Bombay dec.: lin’d to exer- 

^“V'ro^naer .he -no,,,. 

1924 AI? 01 ?? (78). Girdlutr Da* v. 

Emperor. rfl ( 88): 44 Cal. 

l8 c Cr, ioi7 - Cal 137. Cham Chandra 

(Overrulinff 

Wcri C “n J»“ r - 398 < 399) ’i 

niran Kumar Chovihury v. Uan.jul 

frsuth. W. R. 6 (*>. Qurm V. 

"ri 1 i„„r. UK (150): 

19 i 7) x» d 835- 1913 Mad. 1183, 

ilahomti ahoy' *»*”■■» s " ,lib 

Nathu VaUahhjt . ] 19, 7 

i a un Cr R,. No 24 5 19.7 L.h. 237. 

GurdU Singh v. Emperor. 


<*>) (1889) 1889 Pun. Re. No. 14, p. bO. 

Raja Shah v. Empress. 

[See also (1917) 21 Cal. W. N. 434 (435). 

Re node Rehari Mai v. Ganesh 

Chandra . | 

(6) (1887) 1887 Pun. Re. No. 13, p. 27. 

Empress v. Cligg . 

Note 4. 

(1) (1913) 14 Cri. L. Jour. 398 (399) (Cal ), 

Hi ran Kumar Chowdhury v. ,/«/!• 
gal Sen (High Court had the power). 
(1917) 18 Cri. 1j. Jour. 81 (92): 44 Cal. 

595 : 1917 Cal. 137, Cham Chandra 
Majumdar v. Emperor (Do.). 

(1909) 9 Cri. L. Jour. 581 (582): 5 L 
B. R. 17, Emperor v. Chaiehal 
Singh (Do.). 

(1917) 18 Cri. L. Jour. 148 (150, 151): 

40 Mad. 835: 1918 Mad. 1183, 

Mahomad Ghouse Rahman v. Nathu 
VaUabhji (High Court could not 
interfere) . 


S. 185, 
Notes 
2-4. 
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S. 186. 


procedure to be followed in such cases and the old cases are only of academic 
importance now. Under this sub-section though the jurisdiction of the High 
Court is not totally ousted merely because a case has been instituted in a Court 
subordinate to a different High Court it is clear that one High Court has no 
power to transfer a case pending in a Court subordinate to another High Court. 

This sub-section only applies to cases where tiro or more Courts have taken 
cognizance of an offence. Where only one Court lias taken cognizance of an 
offence tlie High Court has no jurisdiction to interfere under this sub-section. 2 
Hence the view taken in some decisions prior to the amendments of 1923 that 
where a case is instituted in a Court subordinate to a High Court such High 
Court could decide that the offence should be dealt with by another Court 
subordinate to a different High Court 3 (though such Court has not taken any 
proceedings against the accused) is no longer good law. 

The provisions of 111 is sub-section may be compared with those of S. 527. 
The scope of the two sections entirely differ. Under S. 527 the Governor- 
General-in-Council has the power of transferring cases pending in one High 
Court or in a Court subordinate to one High Court to another High Court or 
to a Court subordinate to another High Court. Under this subsection the 
High Court has no power to transfer any case from a Court subordinate to one 
High Court to a Court subordinate to a different High Court. The power of 
the High Court is only to direct that proceedings should continue in a Court 
subordinate to itself, though, on such an order being made proceedings in other 
Courts are to stop. Thus the High Court has only indirectly the power to stop 
proceedings pending in a Court in a different province and not to transfer such 
proceedings. Moreover, the power of the High Court under this sub-section 
arises only where two or more Courts subordinate to different High Courts have 
taken cognizance of the same offence while the power of the Governor-General 
in Council under S. 527 arises as soon as proceedings have been instituted in 
any (one) Court. Again, the order under S. 527 is an executive order while 
that under this sub-section is a judicial order. 

1 86. (1) When a Presidency Magistrate, a District 

Magistrate, a Sub-divisional Magistrate, 

o r P wTr^foV SS o U ff e ence m “r or, if he is specially empowered in this 
mitted beyond local juris- behalf by the Local Government, a Magis- 

diction. J . 

trate of the first class, sees reason to believe 


*(CODE OF 1882— S. 186.) 

ISO. When a Presidency Magistrate, a District Magistrate, a Sub-divisional 

Magistrate, or, if lie is specially empowered in this behal 
by the Local Government, a Magistrate of the first class, 
sees reason to believe that any person within the loca 
limits of his jurisdiction has committed without sue i 
limits (whether within or without British India) «*n 
offence which cannot, under the provi sions of Ss. 177 to _ 

(1917) 18 Cri. L. Jour. 148 

Mad. 835: 1918 Mad. 1183, Mona- 
med G house v. Nathu YaUdbhjl 

( Per Sadasiva Iyer, J.)« 


Power to issue summons 
or warrant for offence com- 
mitted beyond local juris- 
diction. 


(2) (1933) 1933 Oudh 45 (48), Emperor v. 

Prag. 

(3) (1908) 7 Cri. L. Jour. 394 (396) (All.), 

Babu Lai v. Ghansham Das. 



Warrant tor offence committed beyond local jurisdiction. 951 

that any person within the local limits of his jurisdiction has 
committed without such limits (whether within or without 
British India) an offence which cannot, under the provisions of 
Ss. 177 to 184 (both inclusive), or any other law for the time 
. being in force, be inquired into or tried within such local limits, 
but is under some law for the time being in force triable in 
British India, such Magistrate may inquire into the offence as 
if it had been committed within such local limits, and compel 
such person in manner hereinbefore provided to appear before 
him, and send such person to the Magistrate having jurisdiction 

to inquire into or try such offence, or, if 

Magistrates procedure suc jj offence is bailable, take a bond with 

■on arrest. . ’ 

or without sureties for his appearance be- 
fore such Magistrate. 

(2) When there are more Magistrates than one having 
such jurisdiction and the Magistrate acting under this section 
cannot satisfy himself as to the Magistrate to or before whom 
such person should be sent or bound to appear, the case shall be 
reported for the orders of the High Court. 


S. 186. 


rwt. inclusive} or any other law for the time being in force, be inquired into or tried 
... . , . w ’i limits but is, under some law for the time being in force, triable in 

S T U , Magistrate may inquire into the offence as if it had been committed 

Bnttsh I»d.a, < weh “»£■*« ; , per son iu manner hereinbefore provided to 

vv.tl.in such local slK .h person to the Magistrate having jurisdiction to 

^appear before , inquire into or try such offence, or, if such offenoe is 

Magistrate’s procedure 1>ai i a ],] e> take a bond with or without sureties for his 

•on arrest. appearance before such Magistrate. 

ii mftvp Magistrates than one having such jurisdiction, and the Magis- 

When there Section cannot satisfy himself as to the Magis- 

ZTtl to'or' before whom such person should be sent, or bound to appear, the ease shall 

.be reported for the orders of the H.gh Court. 


(CODE OF 1872— Ss. 157 and 174.) 

. nr -cfrntp of the District, a Magistrate of a division of a District, or 
157. The Magi ^ Magistrate of the first class duly authorized in that be- 

half and having local jurisdiction in such District or divi- 
sion of a District, may issue a summons or warrant for 
the apprehension of any person within such District or 
division of a District, in respect of any offence known or 
iv committed by such person in a different District or division of a 
suspected to have been ^ . n a f ore ign country, and for which, if committed within 

District, or on the hl £ 1 s ’ ^f aff i 8 trate, he might issue a summons or warrant, 

the local jurisdiction of suen s 


Summons or warrant or 
offence committed boyon 
local jurisdiction. 
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SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES .. .. .. 1 

SCOPE AND APPLICABILITY OF SECTION .. .. 2 

ISSUE OF WARRANT UNDER THE SECTION FROM PLACE 

BEYOND JURISDICTION .. .. .. 3 

POWERS OF HIGH COURT . . . . . . 4 . 


Other Topics. 

Effect of proceedings by a Magistrate not 2. 

empowered. See S. 520. Who can act under lliis section. See Note 2 t 

Offence committed outside. See Note 2, Pt. I’t.H. 

1. Legislative Changes. — 

Differences between t*he Codes of 1861 and 1872. — 


flip Co«le of 1861 conferred the power under the section only on a 
District Magistrate and a sub-divisional Magistrate. The Code 


1<4. On the arrest of a person for whose apprehension a warrant has been issued 

under the provisions of S. 157, in respect of an offence 
known or suspected to have been committed in another 
District or division of a District, the Magistrate who. 
issued the warrant shall, unless he is authorized to com- 
plete the inquiry himself, send the person arrested to the 
Magistrate within the limits of whose jurisdiction the 
offence is known or suspected to have been committed, or 
shall take bail for his appearance before such Magistrate, if the offence of which such 
person is suspected is bailable. 


Magistrate's procedure 
on arrest, under his own 
warrant, for offence com- 
mitted out of his juris- 
diction. 


When the Magistrate who issued the warrant cannot satisfy himself as to the 
Magistrate to whom the person arrested should be sent, the case shall be reported for 
the orders of the High Court. 


Summons or 
when grantable 
offence committed 
local jurisdiction. 


warm lit 
for an 
bevonrl 


(CODE OF 1861— Ss. 74 and 88.) 

74. The Magistrate of the District or a Magistrate in charge of a division of a 

District, may issue a summons or warrant, for the appre- 
hension of any person within such District or division of 
a District in lespect of any offence known or suspected to 
have been committed by such person in a different District 
or division of a District, or on the High Seas, or in a 
foreign country, and for which, if committed within the 
jurisdiction of such Magistrate, lie might issue a summons or warrant. 

88. On the arrest of a person for whose apprehension a warrant has been issued 

under the provisions of S. 74 of this Act, in respect of an 
offence known or suspected to have been committed in 
another District or division of a District, the Magistrate 
who issued the warrant shall, unless he is authoiised to 
complete the enquiry himself, send the person arrested to 
the Magistrate within the limits of whose jurisdiction the 
offence is known or suspected to have been committed, or 
take bail for his appearance before such Magistrate, if the offence of which such P®* s ® n 
is suspected is bailable. When the Magistrate who issued the warrant cannot satisfy 
himself as to the Magistrate to whom the person arrested should be sent, the case s a 
be reported for the orders of the Sudder Court. 


Magistrate how to pro- 
ceed on arrest under his 
own warrant for an offence 
committed out of his 
jurisdiction. 
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of 1872 extended the power to a Magistrate of the first class speci- 
ally empowered in this behalf. 

Changes wade in 1882 — 

(1) The Presidency Magistrate was included amon? the Magistrates 

who might act under this section. 

(2) The prior Codes referred in terms to an offence committed out- 

side the local limits of the jurisdiction of the Magistrate, for 
which, if committed within his jurisdiction, he might issue 
process. The Code of 1882 purported lo provide for offences 

/i/mm *\% i ^ ,1 dm d 4 1 » A 1 /\ A 1 1 i i 4i i v 4 h 


process, uie v ode or ivoz purported to provide tor offences 
committed outside the local limits of t ho jurisdiction of the 
Magistrate, which could not ho tried or inquired into by any 
Court within such limits, but which could he tried or inquired 
into elsewhere in British India. 

(3) The Code of 1882 conferred on the Magistrate the power to inquire 

into the offence as if it had been committed within his jurisdic- 
tion . 

(4) The words “when there are more Magistrates than one having 

such jurisdiction” in the second paragraph of the section were 

1 1 t 1 tt n / 


mav 


newly added. 

2. Scope and applicability of section.— In order that this seetion 
apply the following conditions must be satisfied:— 

m the Magistrate must have reason to believe that an offence has 
been committed outside the local limit , of 7m jurisdiction, 
whether within or without British India -, 1 

(2) the offender must be within the loeal limits of the Magistrate’s 

■jurisdiction ; 

(3) the offence must he one which could he tn^t^ such 

local limits under the provisions of Ss. 177 to 184, 

(4) the offence must he one triable in British India. 

<r „„„ triable within the local limits of the Magistrate s 

Where an off • outride such limits the third condition is not 
jurisdiction, though committed our 

satisfied and this section r section arc conferred only on certain speci- 
The powers conferred by a 

fied Magistrates and not on section from place beyond jurisdiction. 

3. Issue of warrant u ry that a Magistrate issuing a warrant 

—It has been held that it is witl iin the loeal limits of his jurisdiction 

under this seetion should no I ^ h that al sllc h lime the offender is found 

at the time of issuing it. Ma „i st rate himself is outside such limits. 1 
within such liimtsftoug^th^Magisi 

Section l 8 ®— 11 ® 1 , 0 ,,, 2 ' 402). Amulf/o 

(1) (1023) J®*® „„ v. Knhand’ii 

(2) [See (1875) Rat. 97 ^ 1872).] 

(C ^tS5 849 (849). Empress v. 

(3) [See 


(1) (1876) 1 Bom. 340 (341). Beg. 

Ci-. P. C. »- u 


v. 


Loeha 


Bala. 

r But see (1910) 11 Cri . L. Jour. 570 

(571): 1910 Pun. Re. No. 23, G\ r- 
dhari Lai v. Emperor [Search war- 
rant signed by Iho Magistrate at a 
place outside his jurisdiction is 
illegal — A Magistrate holding powers 
within certain local limits cannot 
exercise those powers from a place 
beyond such local limits) . ] 


S. 186; 
Notes 
1—3 
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4. Powers of Higli Court. — When the facts of a case fall within this 
section not only can the Magistrate follow the procedure laid down therein, 
hut also the High Court can, under Cl. 29 of the Letters Patent (Madras) 
direct a Magistrate to hold a preliminary investigation and commit the ease to 
tin* sessions if a /jrinm facie case is made out. But 8. 186 being a) special provi- 
sion and Cl. 29 ot the Letters Patent living a general provision, the High Court 
"ill Jlot make such an order unless the case is of an extremely exceptional cha- 
racter; and ordinarily, t lie Magistrate must be allowed to follow the procedure 
laid down in this section. 1 


S. 187. 


Procedure where warrant 
issued by Subordinate 
Magistrate. 


1 87 (1) If the person lias been arrested under a warrant 

issued under Section 186 by a Magistrate 
other than a Presidency Magistrate 
or District Magistrate, such Magistrate 
shall send the person arrested to the District or Sub-divisional 
Magistrate to whom he is subordinate, unless the Magistrate 
having jurisdiction to inquire into or try such offence issues his 
warrant for the arrest of such person, in which case the person 
arrested shall be delivered to the police-officer executing such 


warrant or shall be sent to the Magistrate by whom such 
warrant was issued. 


(2) If the offence which the person arrested is alleged 
or suspected to have committed is one which may be inquired 
into or tried by any Criminal Court in the same district other 
than that of tlie Magistrate acting under Section 186, such 
Magistrate shall send such person to such Court. 


*(CODE OF 1882— S. 187.) 

Tf the person lias been arrested under a warrant issued under S. 186 by a 

Magistrate other than a Presidency Magistrate or District 
•Magistrate, such Magistrate shall send the person arrest- 
ed to the District Magistrate to whom he is subordinate, 
unless the Magistrate having jurisdiction to inquire into 
or try such offence issues his warrant for the arrest of 
such person, in which case the person arrested shall be delivered to the Police-officer 
executing such warrant, or shall be sent to the Magistrate by whom such warrant 
was issued. 


18 


Proccduie where war- 
rant issued by Subordinate 
Magistrate. 


If the offence which the person arrested is alleged or suspected to have committed 
is one which may be inquired into or tried by any Criminal Court in the same district 
other than that of the Magistrate acting under S. 186, such Magistrate shall send such 
person to such Court. 


(CODE OF 1872— S. 175.) 

175. If the arrest was made under a warrant issued under S. 157, by a Magistrate 


Note 4. 

<1) (1901) 2 Weir 146 (146, 147), Oriental 


Government Security Life Assurance 
Co. v. Masilatnani. 
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1 88 .* When a Native Indian subject of Her Majesty S. 188 . 

Liability of British sub- comm its an offence at any place without 

i^/K5fSdta mmltted and be - Yond tbe limits of British India, 

or 

when any British subject commits an offence in the terri- 
tories of any Native Prince or Chief in India, or 

when a servant of the Queen (whether a British subject 
or not) commits an offence, in the territories of any Native 
Prince or Chief in India, 

he may be dealt with in respect of such offence as if it 
had been committed at any place within British India at which 
he may be found : 


Procedure where such 
"Warrant issued by Subordi- 
nate Magistrate. 


other than the Magistrate of the District, such Magistrate 
shall send the person arrested to the Magistrate of the 
District, unless the Magistrate in whose jurisdiction the 
offence is suspected to have been committed issues his 
warrant for the arrest of such person; in which case the. 


person arrested shall be delivered to the Police-officer executing such warrant, or shall 
be sent to the Magistrate by whom such warrant was issued. 


If the offence of which the person arrested is suspected has been committed in 
the jurisdiction of another Subordinate Court of the same district, the Magis- 
trate who issued the warrant under S. 157, shall send the person arrested to the Magis- 
trate of the Division of the District in which the offence was committed. 


(CODE OF 1861— S. 89.) 

„,wW n warrant issued under S. 74 of this Act by a 
89. If the arrest was >»«»< . trate gu i lor dinate to tlie Magistrate of the District, 

xr such Magistrate shall send the person arrested to the 

Subordinate Magi - * # stratc of the District, unless the Magistrate in whoso 

*trate how to proceed in • risdiction the offence is suspected to have been commit- 
such eases. isguc |,j s warrant for the arrest of such person, 

shall be delivered to the Police-offcer or other person 
in which case the person arresccu - sent to the Magistrate by whom such warrant was 

•executing such warrant, or s la person arrested is suspected, shall have been corn- 

issued. If the offence of , c ' subordinate Court of the same District, the Magis- 
•mitted in the jurisdiction of an0 ^ of this Act, shall send the person arrested to 
trate who issued the warrant un * { ’ n which the offence was committed. 

the Magistrlite-in-ehargo o ,c 

*(CODE OF 1882 — S. 188.) 

188 When an European British subject commits 
Liability of British sub- offcllC e in the dominions of a Prince or State in India 

jects for offences commit- « with Her Majesty, or 

* T>»*i fi ali India. 111 ‘ 


Liability of British sub- 
jects for offences commit- 
•ted out of Britisli India. 


iivvi/o T in a malice ” 

jed out of British n< 1 subject of Her Majesty commits an offence at any place 

when a ^ 

beyond the limits of Bntis i ' ^ offence as if it had been committed at any 

he may be dealt ''T^J^vhich he may be found: 
ylace within British India at which 
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Provided that notwithstanding anything in any of the 

Political Agents to certify preceding sections of this chapter no 
charge ° f inqulry lnt0 charge as to any such offence shall be 

inquired into in British India unless the 
Political Agent, if there is one, for the territory in which the 
offence is alleged to have been committed, certifies that, in his 
opinion, the charge ought to be inquired into in British India; 

and, where there is no Political Agent, the sanction of the Local 
Government shall be required: 

Provided, also, that any proceedings taken against any 
person under this section which would be a bar to subsequent 
proceedings against such person for the same offence if such 
offence had been committed in British India shall be a bar to 
further proceedings against him under the Indian Extradition 
Act , 1903 in respect of the same offence in any territory beyond 
the limits of British India. 


SYNOPSIS. 


LEGISLATIVE CHANGES. 

SCOPE AND APPLICABILITY OP SECTION 
BRITISH INDIA 

TRANSFER OP TERRITORY TO ANOTHER STATE AFTER 
COMMISSION OP OFFENCE— EFFECT 
LIABILITY OF NATIVE INDIAN SUBJECTS 
“AT WHICH HE MAY BE FOUND” 

CERTIFICATE OF POLITICAL AGENT OR SANCTION OF 
LOCAL GOVERNMENT (FIRST PROVISO) .. 
JURISDICTION OVER RAILWAY LINES IN NATIVE STATES 
OFFENCES COMMITTED ON THE HIGH SEAS 


1 

2 

3 

4 

5 

6 

7 

8 
9 


Provided that no charge as to any such offence shall be inquired into in British 

T>sii:+ a « A i i. «.• India unless the Political Agent, if there be olie, for the 

Po tical Age t to certi- ten . itorv in whieh the 0 ff e nee is alleged to have been 

charge ° SS ° in 9 uir * v 111 0 committed, certifies that, in his opinion, the charge ought 

to be inquired into in British India: 


Provided also that any proceedings taken against any person under this section 
which would be a bar to subsequent proceedings against such person for the same offence 
if such offence had been committed in British India shall be a bar to further proceed- 
ings against him under the Foreign Jurisdiction and Extradition Act, 1879, in respect o 
the same offence in any territory beyond the limits of British India. 


(CODES OF 1872 and 1861— Nil.) 
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Other Topics. 

Certificate obtained late— Effect. See Not* p rov i 

7, Pts. 5-7-n . ;i 

Certificate whether can be issued after arrest. Rovot 
See Note 7, Pt. 20. r 

Effect where arrest is illegal. See Note 0, Want 

Pt . 2 . ^ 

Jurisdiction over foreigners. See Note 2, When 

Pt. 5 . ~ 

Native Indian subject— Meaning of. See Wlietl 

Note 5, Pts. 3-5. ti 

Preliminary enquiries — If certificate neces- p 

sary. See Note 7, Pts. 3 and 4. 

1 . Legislative Changes . — 


Proviso— Applicability. See Note 7, Pt* 0 
and 10. 

Revocation of 1 lie certificate. See Note 7 
Pt. 19. 

Want of Certificate — Effect on t ial. See 
Note 7, Pts. 1 and 2. 

Where there is no political agent. See Note 
7, Pt. 1. 

Whether tiial confined to the section men- 
tioned in the Certificate. See Note 7 
Pt. 18. 


The Law prior to the Code of 1882: — 

Tlu? Codes of 1861 and 1872 did not contain any provision corr«- 
sponding to this section. But S. 9 of the Foreign Jurisdiction 
and Extradition Act, XXI of 1879 contained sueh a provision >•» 
This was transplanted as S. 188 of the Code of 1882 when that 
Code was enacted. As to the law prior to Act XXI of 1879, see 
the undermentioned cases. 1 


Changes made in 1898: — 

(1) With regard to offerees committed in Native States the Code of 
1882 applied only to European British subjects. The present 
section applies to ring British subject. 


(2) The clause as to offences hy servants of the Queen committed in 
Native States is new. This supersedes the undermentioned 

decision. 2 


(3) In the first proviso, the provision for obtaining the sanction of the 
Local Government was added. 


Amendments of 1923: — 

The words “ notwithstanding anything in any of the preceding sec- 
tions of this chapter” in the first proviso were newly added. 

2. Scope and applicability of section. — It has been seen fti the Notes 
under S. 177 that all crime is local and that the jurisdiction to try an offence 
arises at the place where the offence is committed and does not depend on the 
nationality of the offender or the place where he is found. This principle is 
given effect to in that section which provides that ordinarily, all offences should be 
tried by the Court within the local limits of whose jurisdiction it was commit- 


Section 188— Note 1. . 

(1-a) (1882) 8 Cal. 985 (990. 991) (F.B.), 

Empress v. Keshub Mokajan . 

(1) (1870) 5 Mad. H. C. App. 13 (14) (Case 

under Act I of 1849). 

(1870) Rat. Un. Re. Cr. Cas. 35 (35) 
(Do. ) . 

(1871) 8 Bom. H. C. R. 92 (93), Reg. 
v. Chill (Do.). 

(1878) 1878 Pnn. Re. No. 29, p. 71. 

Crown v. Dad Out (Native Indian 
subject committing offence in any 
part of the world is triable in British 

(1865) 4 Suth*. W. R. Cr. L. 6 (6) (Do.). 


(1865) 2 Suth. W. R. 60 (61), Queen v 
Moulvie Abmudooliah (Do ) 

(1880) 2 All. 218 (234. 235) Vf. B . ). 

o m U e V* v u Sa T mn1ch Singh (Do.). 
0865) 2 Mad. H. C . 444 (446, 448) 

!f et L v - Watkins. 

(1878) JL ® * * 34 < 339 ). Empress v. 

S Dusein (High Court 

with hl? Can try P risoner charged 
~ ith having committed murder at 

Zanzibar and sent by the British 

Consul there to Bombavl 

(2) (1892) 16 Bom. 1 7 8 (18lf 182 1831 

M°ulrai meni 01 B ° mhaV V * Xatwerai 


S. 18! 
Note 
1—2 
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S. 188, 
Note 2. 


ted. It also finds embodiment in S. 2 of the Penal Code, which provides that 
every person violating the provisions of the Code within the said 'territories 
(British India) shall be liable to punishment under the Code. Similarly, S. 1 
of the Code provides that the Code extends to the whole of British India. It 
has also been seen in the Notes under Ss. 179 to 183 that those sections do not 
apply to offences committed outside British India so as to make such offences 
triable in British India. It will thus be clear that the criminal jurisdiction of 
British Indian Courts is primarily territorial and is confined to offences commit- 
ted within the borders of British India. But there are certain exceptions to 
this rule. This section embodies some of these exceptions. It provides for 
the extra-territorial jurisdiction of British Indian Courts in certain cases. It 
has its counterpart, so far as the substantive law is concerned, in S. 4 of the 
Penal Code. Under these two sections British Indian Courts are empowered 
to deal with, offences alleged to be committed outside British India in certain 
cases. These cases are as follows: — • 

(If offences committed by Native Indian subjects in any place be- 
yond the limits of British India; 

offences committed by any other British subject in the territories 
of anv Native Prince or Chief in India; 

offences committed by a servant of the King, whether a British 
subject or not, in the territories of any Native Prince or Chief 
in India. 

In such cases, the section provides that the offender can be dealt with in 
respect of the offence as if it was committed at any place in British India at 
which he may be found. But the section imposes as a condition for the triai 
of an offender under it that the certificate of the Political Agent for the area m 
which the offence was committed, or, where there is no Political Agent, t e 
sanction of the Local Government, should be obtained. The object of sue i a 
provision is to prevent the accused being tried over again for the same offence 
in two different places. l a (Cf. Proviso 2) . 

The section applies only to offences committed outside British India. 
Where an offence is committed witWin British India, the mere fact that it i-’ 
connected with other criminal acts done outside British India does not nia ve 
the section applicable. 1 Similarly, offences committed outside British India 


(2) 


( 3 ) 


Note 2. 

(l*a) (1934) 1934 Sincl 96 (99): 28 S.L.R. 

27. Jeramads Yishcndas v. Emperor. 

(1) (1932) 1932 Cal. 4G5 (467): 59 Cal. 1065. 

Superintendent and Remembrancer of 
Legal Affairs of Bengal v. Ludur 
Chandra Das (Charge under Opium 
Act. S. 9 (e) — Importing opium into 
British India— Offence consists m 
bringing the opium into the country 
— Scndng opium from Cooch Behar 
by parcel into Assam — Offence com- 
plete in Assam and sanction or cer- 
tificate under Prov . 1 of Section not 

necessary). . , 

(1933) 1933 Lah. 977 (984), Punjab Singh 
TJjagar Singh v. Emperor (Dacoity 
in British territory (Railway line m 
Patiala State over which the State 
had conceded full jurisdiction to 
British Indian Government) — Murder 


actually outside British territorj 
The murder held part of the 
of dacoity. No certificate necessary 
—In such cases it is the 
the offence is primarily .. ““S^h 
that determines jurifldjeUon though 
the offenders may also be Ijable to De 
tried for one or other of the offences 
by the Court within whose junsdic 
tion the grievous hurt of deat 

(1933) 1933 Mad * 461 (461), 

stolen property in French territ . 

livinc in a foreign State— Corres 
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by p ers °ns or in places not covered by the section cannot be tried in British 
India under the section.* Thus, a person who is neither a British s, w 

a servant ot the King cannot be tried in British India for an offence committed 
of tl. ml p n \ » btate ' ,' Vllel '° an ob i ecti °" is raised as to the jurisdiction 

India, the question must be investigated by the Court and a decision arrived at 
on the facts. As to submission to jurisdiction, see the undermentioned case. 4 

Where an offence is committed within British India it can. under S 177 
and the general principle already stated, be tried in British India notwith- 
standing that the offender is a foreigner /• Where a foreigner in a foreign 
territory initiates an offence there which is completed in British India, there "is 

a conflict of decisions as to the jurisdiction of British Indian Courts to trv the 
foreigner. (See S. 177, Note 1.) ‘ 

t 

Though the section empowers British Indian Courts to try offence* 
committed outside British India in the cases specified therein, it does not affect 
the liability of the offender in such cases to be dealt with in the state wherein 
the offence was committed." It has also been held that a judgment of acquit- 
tal or conviction passed by a foreign Court in such a case will°be a bar to pro- 
ceedings being started against the alleged offender under this section in British 

India . 7 


(1895) 


(2) (1878) 
(1882) 
(1876) 
(1897) 
(1881) 
(1886) 
(1918) 
(1927) 
(1914) 
(1884) 
(1914) 
(1887) 
(1918) 
(1919) 

(1867) 

(1864) 

(1870) 

(1983) 

( 1000 ) 


pondonco with co-conspirators in 
British India — Offence of conspiracy 
is committed in British India ami 
section not applicable) . 

19 Bom. 105 (109), Empress v. 

Oanpat Rao Ramchandra (Abetment 
in British India of offence outside 
British India is not covered by sec- 
tion as it is not an offence com- 
mitted outside British India) . 

1 Born. 50 (51), Reg. v. Lakhya 
Oovind. 

5 Mad. 23 (25, 26), Bapu Daldi v. 
Empress. 

1 Mad. 171 (172), Reg. v. Adi- 
vigadu . 

25 Cal. 20 (30) (P.C.), Muham- 

mad Yusuf uddin v. Emjyress. 

6 Cal. 307 (308), Empress v. Shun- 
her Gope. 

10 Bom. 186 (188), Empress v. 

Abdul Latif. 

14 Cri. L. Jour. 439 (440): 7 

Sind L. R. 17, Emperor v. Eoochri. 
1927 All. 80 (81): 48 All. 687, 

Gunna v. Emperor. 

1914 Cal. 725 (725, 726), Mehesh- 
wari Prasad v. King-Emperor. 

7 Mad. 354 (355), Siddha v. Bili- 

1914 Sind 80 (80, 81): 7 Sind L. 
R. 128, Emperor v. Anandgir. 

9 All. 523 (525), Empress v. Kir- 

pal Singh. _ _ 

1918 Lah. 49 (50): 1918 Pun. Re. 
No. 23, Raj Bahadur v. Emperor. 

1919 Lah. 459 (464): 1918 Pun. 
Re. No. 31, Balwat Singh v. Em- 
peror. 

8 Mad. H. C. 354 (362), Queen 
v. Venkanna. 

1 Suth. W. R. 39 (39), Empress 
v. Dhwronarain. 

6 Mad. H. C. App. 3 (4). 

1938 Sind 333 (334, 885) : 27 

Sind L. R. 892, Gokaldas v. Em- 
peror. 

2 Bom. L. R. 337 (337), Empress 


v. Ranchhod Daua 

U867) 1867 Pun. Ro. "V 29, p 48 
Lmpress v. Dcva 1 

(1*81) Pun. Ro. No. 5 Cr n ^ r 

V. Hakim. ” p - &w ^ r ‘* w 

(1888) 1888 Pun. Re. No. 22 Cr., p 4 *> 
S a man da v. Emnrexx 1 ' 

<1880, <>■ 28 (29). 

,1894) Ei, U "ln K ; N °- * >’■ 25 <26,. 

(1901) 1901 P„„. Be ; No j 

(19001 v ' Emperor'. K 

6 Jr, v ErUhnan Nam- 

(1879, 2 foir V l* (l % Bmbra ' Uri - 
(3) (1868) 29 <*». — v. 

' 4) <1882) Ma*Zi,l 622 <628) ' *»!"»« v. 

<S) <1880) Sunttr J”. (308 >- V. 

(1894) 1894 Pun. Re. No. 30 n mo 
(101), Jafar Ali T °' Empre.i 
(See alee (1865, 2 Suth. W. R.%9 <49) 

(1R8R1 ' • Ro0pa ■ '• 

‘ ’ Abdul° Laltf 186 < 188) - V. 

U881) Lr'“o 0 p,° 7 ] (3 ° 8K *"*"» v. 5-u„- 

(But see 0895) 19 Bon.. 105 (1J0) Em 

^Abetment 

(1880) 5 p BZ.°338 °347,' ?«f°351 j 

ImHa— Pron 8t “l en V T °Ppy r i“ BHtis'h 

*6eft out- 

<6, (1910, I, Crl l\ Jour! 3 C 90 d °’(3 8 91 ) 41 ?^i 

I Z'rfr*- N °- *<•>“” 

(7) (1924) 1 92 4 f L»1. . 238 (239), IV/ Singh v. 


S. 188 
Note 2. 
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3. 188, 
Uotes. 
2—5. 


Extradition . — Where a person commits an offence outside the British 
India and is later on found in British India there are two courses open. He 
can be tried in British India under this section it the case falls within its pur- 
view. Or, he can be arrested and sent to t lie state where he committed the 
offence to take his trial there. This is called ( rt radii ion. As to the rules and 
principles governing the subject of extradition, see inter alia, the Indian 
Extradition Act (XV of 1903), and the following cases. 8 


3. British India . — See Notes under S. 1 and the undermentioned 


cases. 


4. Transfer of territory to another state after commission of offence 
— Effect. — See S. 177, Note 9. 

5. Liability of Native Indian subject.— The first paragraph of this 

section makes Native Indian subjects of His Majesty committing an offence in 
any part of the world liable to be dealt with in British India. 1 The provision is 
based on the principle that the judicial power of every independent state ex- 
tends to the punishment of all offences against the municipal laws of the sta.e 
by whomsoever committed within the territory and also to the punishment ot all 

such offences by its subjects wheresoever committed. 2 


The expression “Native Indian subject" is not defined anywhere. The 
noints to be considered in deciding if a person is a Native Indian subject 
his parentage, the place and time of his birth and his habits as to residence 
within and without the territory * The mere fact that a person owns piopertym 

British India is not sufficient to make a person a native f 

does mere occasional residence in British India confer on a P^on the s atus 

!SS SKStti See^Me, 


(8) (1906) 4 Cri. L. Jour. 49 (52, 53), Em- 
peror v. Mohamad 1> « ksh . 

(1871) 8 Bom. H. C. Cr. 13 (lb to ). 
Jico . v. Souter. 

(1873) 1873 Pun. Re. No. 14, P- 

Hukwn Chand v . b™ pr f * 8 U , ., 7 

(1920) 1920 Cal. 636 (638): 47 Cal. 
Rahmat Ali v. Emperor. 


(1) (1886) 
(1903) 


Note 3. 

10 Bom. 186 (188), Empress v. Abdul 
Latif (Rajkot Civil Station is not 
part of British India). 

5 Bom. L. R. 873 (874, 87 o). Em- 
peror v. Raghunath Roo (Offence 
committed in Kalol Railway Station 
in a Native State — Jurisdiction ■ alons 
railway line conferred on Bntisii 
Indian Government — Held that still, 
unless there was actual cession ot 
territory, the station cannot form 
part of British India) . 

(1912) 13 Cri. L. Jour. <90 (791). 37 
' Bom. 152, Emperor v. 

(Wadhwan Civil Station whether 

in British India) . _ _ . - 

8 Cal. 986 (990), Empress v. Keshub 
Mohajan (Mohurbhunj not part of 
British India) . 


(1882) 


Note 6. ^ 

(1) (1927) 1927 Oudh 627 (628), Empe *? T 

Bandi Ali (Offence committed m 

Foreign territory). _ 

(1894) 1894 Pun. Re. No. 6, p. 25 (W» 
Ibrahim v. Empress. 

(1888) 13 Bom. 147 (149), In re Daya 

(1919) m9 All (45) : 42 All. 89, 

' ' v. Emperor (Offence committed 

Native State) . n 

(1919) 1919 All. 370 (370) : 41 All. 4o2, 

Karain v. Emperor (Do. ) . 

(1882) 6 Bom. 622 (626) . f 

(1882) 8 Cal. 985 (990, ?91) (F. jB ) Eo 
press v. Keshub Mohajan (Do.). ^ 
(1912) 13 Cri. L. Jour. S7o {576) * 

All. 451, Emperor v.Ganga. 

(1883) 1883 Pun. Re. No. 22, p. 53, 

(1883) 1883 P P u“*'Be. No. 22, p. 50 (51, 
52, 53), Fakir v. Empress. 

(1885) 1885 Pun. Re. No. 1» P- 1 l » » 

Fakir v. Empress. _ .. 

(5) (1885) 1885 Pun. Re. No. 1, P 1 ' * 

Fakir v. Empress. 37 

[Bee also (1881) 1881 *»n. He- «°- ' 

p. 95, Empress v. Nawabji.l 

(6) (1893) 1893 Pun. Re. No. 9, P- 51, 

Ali v. Empress. 


( 2 ) 

(3) 

(4) 
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mentioned cases. 7 

6. ‘‘At which h© may be found. "-The expression is not restricted 
to eases where a person can be said to be " discovered ” in British India It 
mcludes cases where the accused is brought by the police lo a ,,Iaee in British 
India from a place outside. 1 Similarly, the illegality of the arrest under 
which the accused is brought into India from a foreign place does not affect the 
jurisdiction of British Indian Courts under this section. 2 

7 ‘ Certificate of Political Agent or sanction of Local Government 

tuirst proviso) .—The first proviso to the section imposes certain restrictions 
•on the exercise of the power conferred by the first three paragraphs of the 
section on British Indian Courts to inquire into or try offences'committed out- 
side the limits of British India. The restriction is to the effect that no such 
offence should be inquired into in British India unless the Political Agent for 
the territory wherein the offence was committed certifies that in his opinion the 
offence should be tried in British India, or where there is no Political 
Agent, the sanction of the Local Government is obtained. The certificate or 
the sanction prescribed by this proviso is essential to the jurisdiction of the 
Court to proceed with the matter and an inquiry or trial held without such 
sanction or certificate is void. 1 The contrary view, 2 viz., that the want of 
such sanction or certificate is only an irregularity covered by S. 537 is, it is 
submitted, not correct. 

The requirement of the certificate or sanction applies to preliminary 
inquiries with a view to commitment to the sessions 3 as well as to regular trials. 


(7) (1882) 6 Bom. 622 (625), Empress v. Ma- 
yan Lai ( Ahmedabad, the home of the 
accused's parents — Accused born and 
educated there and occasionally resid- 
ing outside British India — Held ac- 
cused was a Native Indian subject). 

(1891) 16 Bom. 178 (181, 183), Empress v. 

Natwarai (Merely being a servant in 
British Indian Government Service is 
not enough to make a Native Indian 
subject) . 

2 J. G. 7, In re, Ram Phul Singh (A sub- 
ject of His Majesty by choosing to 
reside beyond the limits of Briti:ih 
India for ten or twelve years, does not 
divest himself of his allegiance to His 
Majesty or of his liability to be tried 
as a British Subject) . 

... Note 6. 

Hi) (1882) 6 Bom. 622 (625), Empress v. Ma- 

pan Lai. 

<2) (1911) 12 Cri. L. Jour. 356 (357. 358): 

85 Bom. 225, Emperor v. Vinayak 
Damodar Sarvarkar. 

. . % Note 7. 

<1) (1899) 24 Bom. 287 <290, 291, 292), Em- 
press y. Baku. 

(1930) 1930 Pat. 501 (503), Ram Prasad 
Owns y. Emperor. 

(1933) 1933 Mad. 461 (461), Narai/ana- 
sic ami v. Emperor. 

(1800) 1800 Pun. Re. No. 11, p. 33, Em- 
press y. Mastana. 

(1872-1892) Low. B. R. 834 (334), Em- 
press v. Maung Shw.tu. 

< 1932) 1982 Cal. 229 (231), Sashadhar y. 
Sir Charles 

<1919) 1919 All. 370 (370): 41 All. 452. 
Naraln y. Emperor. 

Cr. P. C.— 121 


(1919) 1919 All. 44 (45): 42 All. 89, 

Naiidg v. Emperor. 

(1882) 5 Mad. 23 (25, 26), Bapu Daldi v. 
Empress. 

(1925) 1925 Lah. 185 (186): 5 Lah . 416, 
Ramcharu v. Emperor. 

(1890) 13 Mad. 423 (426), Empress v. 
Kathar Permat. 

(1925) 1925 Sind 88 (88): 19 Sind L. R. 

122, AUibhoy Jivraf v. Emperor (Ob- 
jection raised at intermediate stage of 
proceedings — Proceedings cannot be al- 
lowed to go on uncorrected). 

(See also (1913) 14 Cri. L. Jour. 293 
(298) : 6 Sind L. R. 260, Impera- 
tor v. Oheilaram Narain Das (Ob- 
jection as to want of certificate or 
sanction under proviso — Magistrate 
overruling objection on ground that 
the case had been transferred to him 
by the District Magistrate under 
S. 192 — Held, that an order by a 
District Magistrate under S. 192 
does not import a decision of any 
Question either of law or fact arising 
in the case and that the Magistrate 
was therefore wrong in not allowing 
the accused to raise the question of 
jurisdiction) . J 

(2) (1894) 1894 Pun. Re. No. 7, p. 29, Mohd. 

Baksh v. Empress. 

(1888) 1888 Pun. Re. No. 35, p. 86 (87, 
88), Shahmir Khan v. Empress. 

(1889) 1889 Pun. Re. No. 30, p. Ill, Roda 
y. Empress. 

(1902) 1902 Pun. Re. No. 4 (13, 14), 
Fateh Din. 

(1934) 1934 Lah. 827 (829): 16 Lah. 73, 
Mohammad Qasum Khan y. Emperor. 

(3) (1902) 2 Weir 148 (148). 


S. 188, 
Notes 
5-7. 
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A commitment made in the absence of the certificate or sanction is illegal and 
must be quashed. 4 The obtaining of sanction es post facto after the commit- 
ment lias been made does not validate the commitment . ’ Suppose the certifi- 
cate is obtained pending an inquiry. Is such a certificate sufficient? Yes r 
according to the High Court of Bombay/’ and the Judicial Commissioner s 
Court of Sind. 7 Xo. according to the High Court of Allahabad. 7 R 


The introduction of the words “notwithstanding anything contained in 
any of the preceding sections of the chapter” into the proviso by the amend- 
ments of 1923 makes it clear that the fact that an offence committed outside 
British India falls also within the purview of any of the previous sections of 
the Chapter does not dispense with the certificate or sanction prescribed by this 
proviso. 7 h Thus, A is wounded by />, a Native Indian subject in the Native 
State of Baroda and dies of his wounds in Poona. In such a case, under S. 179. 
the offence of causing A ’s death may be inquired into and tried in Poona, (see 
Ulus. ( d ) to S. 179] . Similarly, where A, a Native Indian subject abets, in a 
Native State the commission of an offence in P in British India, he can, by 
virtue of S. ISO lie tried in P in British India. But the certificate of the 
Political Agent for the Native State in question will be necessary for the trial 
in each of these cases. For other instances, see the undermentioned cases. 8 


( 189G) 19 All. 109 (110), Empress v. Ram 
Suudar. 

(1926) 1926 Lah. 582 (582): 7 Lah. 296. 

Buta Singh v. Emperor. 

(1925) 1925 Lah. 185 (186): 5 Lah. 416, 
Ram Chant v. Emperor. 

(1902) 24 All. 256 (257), Emperor v. Kali 
C It a ran. 

(1890) 13 Mod. 423 (425), Empress v. 
Katha Pcrumal. 

(4) See coses cited in foot-note 3. above. 

(5) (1890) 13 Mad. 423 (425, 426), Empress v. 

Kalhaperumol. 

[See also (1926) 1926 Lah. 609 (611): 7 
Lah. 468, Rulya Singh, v. Emperor 
(Order sanctioning trial in British 
India passed by Political Agent before 
the inquiry — Copy of order produced 
after the commitment — Proceedings 
not vitiated) . ] 

The following cases decided under Act I of 
1849 that the sanction or certificate 
might be obtained after the commit- 
ment but before the actual trial are no 
longer good law. 

(1870) Rat. Un. Re. Cr. C. 33 (34), Reg. 
v. Puonjakala. 

(1868) 1868 Pun. Re. No. 19, p. 47, Em- 
press v. Ram Sahi. 

(6) (1910) 11 Cri. L. Jour. 543 (544) (Bom.), 

Emperor v. Sakha ram. 

(1924) 1924 Bom. 51 (52): 47 Bom. 907, 
Rambharathi Hirabharthi, In re (The 
defect would be cured if the certifi- 
cate has been obtained subsequently). 
(1906) 4 Cri. L. Jour. 49 (53) (Bom.), 

Emperor v. Mohammad. Buksh 
( “Charge" in proviso is used iu same 
sense ns elsewhere in Code — In any 
case the defect is only irregularity) . 

(7) (1925) 1925 Sind 88 (88, 89): 19 Sinl 

L. R. 122, Allibhoy Jivraj v. Em- 
peror. 

(7-a) (1902) 24 All. 256 (257), Emperor v. 

Kalicharan. 

(7-b) (1932) 1932 Cal. 465 (467) : 59 Cal. 1065. 

Stiperintendant and Legal Rcmcm - 
brancer of Bengal v. Ludur Chandra 


Das (Accused, a Native Indian Sub- 
ject committing an act in a Native 
State from which certain consequence 
ensued in British India — Accused ha* 
ble under S. 179 to be tried in Bri- 
tish India — But the certificate of the 
Political Agent is necessary) . 

(1925) 1925 Sind 88 (89): 19 Sind L. K. 

122, Allibhay Jivraj v. Emperor 
(Accused, a Native Indian subject 
committing in Basra criminal breach 
of trust — Retaining the property in 
Bombay — Ho can be tried in British 
India under S. 181 (2) — -But certi- 
ficate of the Political Agent is neces- 
sary) . „ _ . .. 

(1935) 1935 Mad. 326 (327), T . Fakarulla 

Khan v. Emperor. 

(1935) 1935 Mad. 189 (190), T. Sree- 

ramamurty v. Emperor (Offence ot 
nuisance committed in French tern- 
torv — People in British territorj 
annoyed — Even if S. 179 . applies, 
Magistrate cannot inquire into 
charge without certificate of Political 

A p»onf ] 

[But see (1914) 1914 Mad. 330 (331,332): 

38 Mad. 779, Assistant Sessions 
Judge of North Arcot v. Ramaswamy 
(No longer good law).] * 

3) (1912) 13 Cri. L. Jour. o30 (531). 5 

Sind. L. R. 266. Jmperator v. 
Tribhun (Native Indian subject com- 
mitting criminal breach of trust in 
Native State — Property retained m 
•V. in British India — Under S. loi 
(2) offence can lie tried m 5 — isui 
certificate of Political Agent neces- 

sary ) ^ 

(1910) 11 Cri. L. Jour. 306 (307) (Mad.), 
Sessions Judge, Tanjore v . Sundara 
Singh (Charge under I. F. 

S. 411 (Dishonestly £ 

retaining stolen property)— Offence 

alleged to be committed m Name 
State by Native Indian subject 
Theft by which proporty was re- 
moved alleged te have been committed 
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Tht applicability ot the proviso is not restricted to offences committed in 

Native States. Thus, where a Native Indian Subject commits an offence in 

Spain he cannot be tried in British India without the sanction of the Local 

Government. 0 But the proviso does not apply to offences committed on the 

High seas, the reason being that the proviso applies onlv to offences committed 
in any territory . 10 


A formal or express certificate or sanction is necessary under the proviso. 
Thus, the mere fact that the Magistrate who initiated the proceedings is him- 
self the Political Agent for the area in which the offence was committed does 
not dispense with the necessity for the certificate. 11 


As seen already, the requirement as to the certificate or sanction is a 
peremptory one. The mere fact that an agreement has been entered into be- 
tween the executive authorities of the British Indian Government and the 
State wherein the offence was committed to the effect that Native Indian Sub- 
jects committing offences in such State should be triable in British India does 
not dispense with the certificate or sanction. 12 Similarly, the mere fact that a 
charge is framed against the accused in the alternative so as to include an 
offence committed inside British India does not dispense with the certificate 
with reference to the offence alleged to have been committed outside British 
India. Thus, where the charge is in the alternative under S. 379. I. p. C. 
(theft) (Committed in British India) or under S. 411, I. P. C. (receivin'** 
stolen property) committed outside British India the latter charge cannot be 
tried in British India without the certificate referred to in the proviso. 13 

But, there is no particular form in which the certificate or the sanction 
must be issued. In each case it must be found as a fact that the certificate or 
the sanction was issued by the proper authority. 14 It is not necessary that the 


S 188, 
Note 7. 


in T in British India — Under S. 180 
charge under S. 411 can he tried 
in T — But the certificate of the Poli- 
tical Agent is necessary). 

(1930) 1930 Bom. 155 (157): 54 Bom. 

171, Emperor v. Sana Mathur (Do.). 

(1896) Rat. Un. Re. Cr. Cas. 870 (871), 
Empress v. Juze bin Francis Sauza 
(OlTence of escaping from lawful 
custody — Accused a Native Indian 
subject, committing offence In Native 
State and subsequently being found 
in British India — Under S. 181-1 
he can bo tried in British India at 
the place where he is found — But tho 
certificate of the Political Agent ia 
necessary). 

Sea also tho cases cited in foot-note (7-b) 
above . 

(9) (1913) 14 Cri. L. Jour. 298 (800): 6 

Sind L. R. 260, Imperator v. Oheila- 
ram Narain Das. 

Tbs folio icing decisions prior to the Code of 
1898 that where there is no Political 
Agent appointed for the territory! in 
which the alleged offence was com- 
mitted the proviso was not applicable 
are no longer law as the present 
section expressly provides for the 
sanction of the Local Government 
being taken in such cases. 

(1868) 1888 Pun. R«. No. 35, p. 86, Shah 
Mir Khan v. Emperor. 

(1890) 14 Bom. 227 (230), Empress 
Sheikh Abdool Rahiman. 


r. 


(189;>) Rat. Un. Re. Cr. Cas. 773 (774) 

Empress v. Abdul Hussein Abdul 
A aa\r . 

(1888) 13 Bom 147 (149). Empress v. 

. Uaya lihtma. 

(10) (1917) 1917 Born. 280 (281, 282): 41 Bom. 

(1911) 12 ' Cri nU f l P r hmip V - Em P*ror. 
dHli) 12 Cri L. Jour. 198 (204): 5 

h eror ’ ^ 221, Po Thaung v. Em- 

(li ' ;1690) ?3 r Mad. 423 (426). Empress v. 

Kathnpe/rumal . 

[See also (1884) 1884 All. W. N. 85 (85) 
Empress v. Chan (The circumstance 

? h °r> a w CU £ e ? *? ave f>cen sent for 

trial in British India on a requisition 
sent through the Commissioner who is 

^* oll f ,cal A *ent for the 
ci ent')° j SlatC ,n ^uostion is not sufli- 

(12) (1919* 1919 All. 44 (45): 42 All 

Nandu v. Emperor 89, 

(13) (1930) 1930 Bom. 155 (157): 54 Bom. 171 

(U, (1928, 4 „ 

P ulya Singh v. Emperor (Sectfon 

ficJte» n at I ?. enti ° n . -word "certi- 
for tf,* •*! “ and t her e i® no direction 
r^^ e i* lffning ot a certificate by any 
particular person. Nor is the man- 
ner prescribed In which It is to be 

?ertlfiil ‘ftVSf A *ent has 

certified that the charge ought to bo 

3ES2? i n l° i 1 " Briu ®h India 
although obviously tho moot conve- 
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certificate should be signed by the Political Agent himself. Signature by some 
person who is authorised to communicate the Political Agent’s opinion is 
enough. 11,1 A mere letter from the Secretary of the Political Agent that in his 
(the Secretary’s) opinion the case was a fit one to be tried in British India can- 
not justify a Magistrate in presuming that the Political Agent himself had certi- 
fied that the case should be tried in British India. 15 But where the Political 
Agent has in fact passed an order that the case should be tried in British India 
the mere fact that it was not communicated to the Magistrate does not vitiate 
his proceedings 10 

A certificate issued under this proviso is not bad merely because it does 
not specify the section under which the accused must be tried. It is enough 
if it sanctions the prosecution of the accused for the offence alleged. 17 
Similarly, a certificate issued under the section will authorise the trial of the 
accused for any offence disclosed in the proceedings; the trying Magistrate is 
not bound to confine himself to the section specified in the certificate. 18 


A certificate of the Political Agent issued under this proviso cannot be 
revoked by him. 10 The Political Agent can issue a certificate under this pro- 
viso even after the issue of a warrant for the arrest of the accused under the 
Extradition Law.- 0 Where a commitment is quashed or an accused is dis- 
charged for want of a certificate under the proviso, fresh proceedings can be 
started after obtaining such certificate. 21 Such proceedings are not a revival 
or continuation of the previous proceedings against the accused. 22 

For definition of “Political Agent,” see the General Clauses Act (1897) 
S. 3, Cl. 40 and the following cases. 23 

8. Jurisdiction over railway lines in Native States. — Se>e the under- 
mentioned cases. 1 


9. Offences committed on the high seas. — A Native Indian subject 
committing an offence on the high seas is amenable to the jurisdiction of British 
Indian Courts by virtue of the first paragraph of this section. 1 But the pro- 


nient method of proving this is the 
production of a document signed by 
the Political Agent) . 

(1934) 1934 Bom. 41 (42, 43) : 58 Bom. 

97, Emperor v. Bhaiji Manor 
(Opinion of Political Agent need 
not be signed by Political Agent 
himself) . 

( 14-a) (1926) 1926 Lah. 609 (611): 7 Lah . 468, 

Ruliya Singh v. Emperor. 

(1934) 1934 Bom. 41 (42, 43): 58 Bom. 
97, Emperor v. Bhaiji Manor. 

(15) (1926) 1926 Lah. 609 (610): 7 Lah. 468, 

Ruliya Singh v. Emperor. 

[See also (1934) 1934 Bom. 41 (42) : 58 
Bom. 97, Emperor v. Bhaiji Manor.] 

(16) [See (1926) 1926 Lah. 609 (611): 7 Lah. 

468, Ruliya Singh v. Emperor . ] 

(17) (1910) 11 Cri. L. Jour. 531 (531, 532) 

(Mad.), In re Sessions Judge of 
South Arcot . 

(18) (1911) 12 Cri. L. Jour. 359 (360): 33 

All. 514, Krishnanath. Tewari v. 
Emperor. 

(19) (1912) 13 Cri. L. Jour. 537 (537, 538) 

(Bom.), Yazirsaheb Alii Saheb, In 
re. 

(1886) Rat. 253 (253, 254), Hormusjee 

Nasarwanji, In re. 

(20) (1912) 13 Cri. L. Jour. 537 (537, 538) 


(Bom.) In re Yazir Saheb. 

(21) (1890) 13 Mad. 423 (426), Empress v. 

Km ha Perumal. 

(1926) 1926 Lah. 582 (582): 7 Lah. 396, 
Buta Singh v. Emperor. 

(22) (1933) 1933 Lah. 659 (660), Bhan Singh 

v. Emperor. 

(23) (1934) 1934 Lah. 827 (828): 16 Lah. 78, 

Mohammad Qasim Khan v. Emperor 
(His Brittanic Majesty's Minister at 
Kabul is not “Political Agent”). 
(1934) 1934 Sind 96 (98, 99): 28 S.L.R. 

27, Jeramdas Vishen Das v. Em- 
peror (British Vice-Consul is not 
“Political Agent”.) 

Note 8. 

(1) (1919) 1919 Lah. 459 (464): 1918 Pun. 

Re. No. 31, Balwant ▼. Emperor 
(Railway in Patiala). 

(1903) 5 Bom. L. R. 873 (874, 875), 

Emperor v. R. Yinayale Rao. 
(1898) 25 Cal. 20 (32): 24 Ind. App. 
137: 7 Sar. 239: 1897 Pun. Re. 
No. 6 (P. C.), Mtihammad Yusufud- 
din v. Empress (Hyderabad State 
Railway). 

Note 9. AV ~) .. 

(1) (1917) 1917 Bom. 289 (281, 283): « 


depositions and exhibits to 
be received in evidence 


Cognizance of offences by Magistrates. 965 

“ - ~ » s. “ 

1 8 S>.* Whenever any such offence as is referred to in 

Power to direct copies of ®' i® being inquired into or tried, the 

Local Government may, if it thinks fit, 

, , direct tbat c °Pies of depositions made or 

exhibits produced before the Political Agent or a judicial officer 

m or for the territory in which such offence is alleged to have 
been committed shall be received as evidence by the Court hold- 
ing such inquiry or trial in any case in which such Court might 

issue a commission for taking evidence as to the matters to which 
such depositions or exhibits relate. 

1. Any case in which such Court might issue a commission for taking 
evidence .— See Ss. 503—508. Ior “ uan ff 

B— Conditions requisite for initiation of proceedings. 

1 S>0.f (1) Except as hereinafter provided, any Presidency 

Magistrate, District Magistrate or Snh 

Cognizance of offences by m •. a f or 

Magistrates, divisional Magistrate, and any other Magis- 

trate specially empowered in this behalf 
may take cognizance of any offence — ’ 


* (CODE OF 1882 — Ss. 189 and 190.) 

189. Whenever any such offence as is referred to in section 188 is being inquired 

into or tried, the Local Government may if it think* 

“ ‘': at of depositions made or dibits produced 

before the Political Agent or a judicial officer in or for the 
territory in which such offence is alleged to have been 
committed, shall be received as evidence by the fWt 
holding such inquiry or trial m any case in which such Court might issue a 
for taking evidence as to the matters to which such depositions or Exhibits relate 


Power to diiect copies of 
depositions and exhibits to 
be received in evidence. 


Agent” 19°- I" sections 188 and 189 the expression “Poli 

tical Agent” means and includes 


“Political 
defined. 

(a) the principal officer representing the British Indian Government in „„„ 
territory beyond the limits of British India; * 111 an 5 

+(See next page.) 


Bom. 667, Manuel Phillip v. Em- 
peror. 

(2) (1917) 1917 Bora. 280 (231, 282): 41 

Bora. 667, Manuel PhWip r. Em- 
peror. 

(1911) 12 Cri. L. Jour. 198 (204): t> L. 

B. R. 221 , Po Thaung v Emperor. 
<8) (1911) 12 Cri. L. Jour. 193 (204): 5 L. 

B. R. 221, Po Thaung v. Emperor 
(Native Indian subject committing 


offence, on high seas — Substantive 

<1927) 

Britiih” Indt) Ca " be tried I» 

(1875) 8 Mad . H. <5.‘ 85 186) In re ITfl 
“am John Reardon. 0 


S. 188. 
Note 9. 

S 189, 


S. 190. 
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(a) upon receiving a complaint of facts which constitute 
such offence; 

(6) upon a police report of (&) upon a report in writing 
such facts; of such facts made by any 

police-officer ; 

(c) upon information received from any person other 
than a police-officer, or upon his own knowledge or suspicion, 
that such offence has been committed. 

(2) The Local Government, or the District Magistrate 
subject to the general or special orders of the Local Govern- 
ment, may empower any Magistrate to take cognizance under 
sub-section (1), clause (a) or clause (6), of offences for which 
he may try or commit for trial. 

(3) The Local Government may empower any Magistrate 
of the first or second class to take cognizance under sub-section 
(1), clause (c), of offences for which he may try or commit for 
trial. 


( b) any officer in British India appointed by the Governor-General in Council, 
or the Governor in Council of the Presidency of Fort St. George or Bombay, to exercise 
all or any of the powers of a Political Agent under the foreign jurisdiction and Extradi- 
tion Act, 1879, for any territory not forming part of British India. 

(CODES OF 1872 and 1861— Nil.) 


t (CODE OF 1882— S. 191.) 


B. — Conditions requisite for Institution of Proceedings. 

191. Except as hereinafter provided, any Presidency Magistrate, District Magis- 
Cognizance of offences trate, Sub-divisional Magistrate, and any other Magistrate 

bv Magistrates. specially empowered in this behalf, may take cognizance ot 

any offence — 


(a) upon receiving a complaint of facts which constitute such offence; 

( b ) upon a police report of such facts; 

(c) upon information received from any person other than a Police-officer, or up 
on his own knowledge or suspicion, that such offence has been committed. 

The Local Government, or the District Magistrate subject to the general or special 
orders of the Local Government, may empower any Magistrate to take cognizance under 
clause (a) or clause (b) of offences for which he may try or commit for trial. 

The Local Government may empower any Magistrate of the first or second class 
to take cognizance under clause (c) of offences for which he may try or commit for trial- 


(CODE OF 1872 — S. 141, Para. 1 and S. 142, Para. 1.) 

141. The Magistrate of the District, any Magistrate of a Division of a District, 

* or any Magistrate duly empowered in that behalf, in any 

: Who may entertain Com- case which lie is compefent to try or to commit i 

plaints. may entertain a' complaint of .an offence, whet er ' P r _ 

; directly by the complainant, or on report of a Police-ofli ^ 

and may issue process, in the manner hereinafter prescribed^ to compel the appearanc 

•persons accused of such offences. r 


* 





I. 

IT. 

III. 

IV. 




V. 

VI. 

VII. 

VIII; 


• • 


• • 


WHAT 


Cognizance of offences by Magistrates. 

SYNOPSIS. 

LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 
“TAKING COGNIZANCE OF AN OFFENCE’ 

IS 

HOW TO DETERMINE WHETHER AND WHEN COGNI- 
ZANCE HAS BEEN TAKEN 

• • 

(1) Taking cognizance if refers to the particular 

INDIVIDUAL WHO IS CHARGED FOR THE TIME BEING. 

(2) Taking cognizance refers to the particular 

OFFENCE CHARGED FOR THE TIME BEING 

(3) Taking cognizance on different occasions in 

COURSE OF JUDICIAL PROCEEDINGS ABOUT SAME 

CRIMINAL transaction . . ■ 

(4) Taking cognizance of an offence and becoming 

SEISED OF CASE RELATING TO CRIMINAL TRANS- 
ACTION INVOLVING SUCH OFFENCE DISTINCTION 

BETWEEN . . . . 

(5) Initiation of proceedings with reference to one 

OFFENCE SOME OTHER OFFENCE APPEARING TO BE 

INVOLVED IN THE TRANSACTION — ACTION WITH 
REFERENCE TO SUCH OFFENCE IS NOT UNDER THIS 
SECTION 

(6) Initiation of proceedings against one person — 

Another person found implicated in the 

CRIMINAL TRANSACTION UNDER INQUIRY ACTION 

AGAINST SUCH PERSON 

(7) Cognizance in cases where the facts disclose a 

GRAVER AS WELL AS A MINOR OFFENCE 

(8) Cognizance in cases where previous sanction or 

COMPLAINT OF PARTICULAR PERSON OR COURT IS 
NECESSARY FOR PROSECUTION OF OFFENCE 

(9) Cognizance of same offence by different Courts. 
TAKING COGNIZANCE, A JUDICIAL ACT 
“EXCEPT AS HEREINAFTER PROVIDED” 

WHO CAN TAKE COGNIZANCE UNDER THIS SECTION. 

. / ‘MAY TAKE COGNIZANCE”-^ ... • .. 

( 1 ) Limitation .. .. 


967 


Note No. 

1 


• • 


8 


10 


11 


12 

13 

14 

15 

16 

17 

18 


142. - 'iTie • Magistrate of tho District,- any. Magistrate of a Division of a District, 
: ‘ r oi; any Magistrate duly empowered in that behalf, in any 

Who may act without case in which he is competent to try or to commit for trial, 
complaint; ’ r * niay, without any complaint, take cognizance of any ‘offence 

which he suspects to have been committed, and may issue 
process iii the manner hereinafter prescribed to compel the appearance before him . of 
persons whom he suspects to have committed any such offence. 

, * * * * . . * * 




(CODE OF 1861— NIL) 


S. 190. 
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IX. “UPON RECEIVING A COMPLAINT OF FACTS WHICH 

CONSTITUTE OFFENCE” 

X. REPORT OF POLICE-OFFICER (Cl. (&)) 

( 1 ) Complaint by Police-officer 

(2) Power of Magistrate to order police to charge 

SHEET ANY’ PERSON 

XI. “UPON INFORMATION— THAT SUCH OFFENCE HAS 

BEEN COMMITTED— Cl. (c) ” 

XII. CLAUSES OF SECTION ALTERNATIVE BUT NOT 

MUTUALLY EXCLUSIVE 

XIII. REVISION 


19 

20 
21 

22 

23 

24 

25 


Other Topics. 


directing Police to charge sheet is not a judi- 
cial act. See Note 14, F.N. 3. 

Effect of action by Magistrate not empower- 
ed to take cognisance. See Note 10, 
Pts. 1, 2. 

Information — 

received bv post. See Note 4, Pt. 
13 and Note 23, Pt. 7. 
may be oral. See Note 23, Pt. 11. 
must be recorded. See Note 23, Pts. 
12, 14. 

received from witness. See Note 4, 
Pt. 11. 

derived from police report. See Note 
23, Pts. 2, 9, 10. 

anonymous petition. See Note 23, Pt. 

10 . 

received from another Magistrate. See 
Note 4, F.N. 5 and Note 4, Pt. 12. 
source of. See Note 10, Pts. 3-5 and 
Note 23. 

Magistrate is bound to take cognizance upon 
complaint. See Note 12, Pt. 5 and 
Note 17. 

Magistrate is not bound to take cognizance 
on information. See Note 4, Pt. 11 
and Note 17. 

Police repoit — 

Police clmlan is a police report. See Note 
20, F.N. 1. 

word not used in restricted sense. See 
Note 20, F.N. 4. 


what amounts to. See Note 20, F.N. 11 ? 
13, 25. 

in non-cognizable cases. See Note 20 r 
Pts. 1-10. 

whether includes final report under 
S. 173 only. See Note 20, Pts. 11-13, 
24. 

facts constituting offence must be 
given. See Note 20, Pts. 15-17. 

opinion of Police-officer immaterial- 
See Note 20, Pts. 19, 20. 

oral report. See Note 20, Pt. 22. 

is not evidence. See Note 20, Pt. 26. 

Proceedings against a witness. — S. 351. See 
Note 1, Para. 1 and Notes 9 and 10. 

Taking cognizance on a transfer. See Note 
17, Pt. 7. 

Tests as to under which clause cognizance is 
taken. Sec Note 4, Pts. 16, 17 and 
Note 24. 

Upon receiving complaint — 

Facts insufficient in complaint. See 
Note 19, Pts. 5, C. 

Petition by post whether is a com- 
plaint. See S. 200, Note 12. 

Procedure on receipt of a complaint. 
See S. 200. 

Special complaints. See Note 6, Pts. 
2, 3, Note 12 and Note 15. 

Who may bring a complaint. See Note 
19, Pt*. 1 and S. 4 (h), Note 5. 


1. Legislative Changes. — 

The section was enacted substantially in its present form for the first time 
in S. 191 of the Code of 1882. The undermentioned cases 1 bearing on the corres- 
ponding sections in the previous Codes are no longer of any practical importance. 


< 


Section 190 — Note 1. 

(1) ( 1868) Rnt. Un. Re. Or. Cna. 8 (10), 

Reg. v. Svdaaevappa . 

(1869) 6 Bom. H. C. 69 (73), Shanker 
Abaji v. Trotting. 

(1867) 4 Bom. H. C. 4 (4), Reg v. Lar- 
king. 

(1867) 4 Bom. H. C. 30 (31), Reg. v. 
Dipchaixd Kuthlal. 


(1867) 4 Bom. H. C. R- 34 (35), Bagu . 

Yalad Otncari. 

(1873) 10 Bom. H. C. 70 (71), Keg.^- 

Lala Shambhv . _ 

(1868) 5 Bom. H. C. R. 99 

v. Mahipya Yalad ^omya Mahar. 

(1873) 19 Suth. W. R- 30 (30), In 
. _ . Dhanput Singh . 



Cognizance of offences by Magistrates. %£ 

<?' ( in s,,b ' S ' G) was amended in 1923 by the substitution of the 
woids report m writing of such facts made by a Police-officer” for the words 

police report of such facts” that occurred before. As to the effect of the 
change, see Note 20 below. e 


2. Scope of the section.—' This section provides that .the Magistrates 
specified therein may take cognizance of an offence, upon receiving a com- 
plaint, or upon a report in writing made by a Police-officer, or on information 
received from a person other than a Police-officer, or upon his own knowledge 
or suspicion. It is, however, not exhaustive of the Courts that can take cosni- 
zance, or of the materials on which cognizance can be taken. 1 Thus S. 193 
provides that a Court of Session can take cognizance of an offence as a Court of 
original jurisdiction on a commitment made to it. Under S. 480 any Court 
whether civil, criminal or revenue, may take cognizance of certain offences 
when they are committed in its view or presence . Again, when, after the 
initiation of judicial proceedings with reference to one offence or against one 
person, another offence appears to be involved in the criminal transaction in 
question or another person appears to be implicated therein and the Court then 
seised of the case takes action by starting proceedings in respect of such offence 
or against such person, it really takes cognizance of such offence, by virtue of 
its being seised of the case relating to the criminal transaction in question and 
not under this section (see Notes 6, 8, and 9). 


Ordinarily, however, where a Court has not yet become seised of a case 
relating to a criminal transaction, judicial proceedings with reference to an 
offence involved therein can only be initiated under this section. 2 

As to the meaning of the expression ‘‘taking cognizance of an offence' ’ 
see Note 3 below. 


3. “Taking cognizance of an offence”— -What is.— 1 The expression 
“taking cognizance of an offence” has not been defined in the Code. In its 
broad and literal sense it would mean “taking notice of an offence” and would 
include — 


•I 


4 


(a) the taking notice of an offence with the intention of initiating 

judicial proceedings against the offender in respect of that 
offence, or 

(b) the taking notice of an offence with a view to take steps to see 

whether there is any basis for initiating judicial proceedings 
against the offender in respect of the offence, or 

(c) the taking notice of an offence for other purposes. 


(1873) 

(1872) 

(1871) 

(1870) 

(1870) 

(1869) 

(1871) 


19 Suth. W. R. 4 (5), Fauna Lai. 
18 Suth. w. R. 43 (43). In re 
Roy Luchmiput Singh. 

16 Suth. W. R. 50 (51), Re 

Sidhcaury. „ , .. „ 

13 Suth. W. R. 27. Surondro Nath 

13 Suth. W. R. 1 (4, 5), Purna 
Chandra. 

11 Suth. W. R. 1 (1). Bieesehur 
Roy v. Baboo Burperehad Singh. 

6 Mad. H. C. App. 49, Proceedings 
dated 29th December, 1871. 

3 N.-W. P. 317 (318), Queen ▼. 


(1871) 

Cr. P. C.— 122 


Oomrao Singh. 

‘ ’ Crown y. a Hama' N °' »■ •«. 

<mo) !!&&*■ - 

Note 2 

(1) See (1909) 10 Cri L. Jour. 303 (304. 

Sakhia 5 N * L * B * 113, Bm V9ror t. 

<a) Z 0 t670> ’ 
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The expression has, however, been used in the Code, not in the broad 
sense stated above, but only in the limited sense covered by the first clause 
mentioned above. Thus the taking notice of an offence on a Police report under 
8. 157 and acting on such report under S. 159, falls under the second clause 
referred to above but is not “taking cognizance of an offence” for the purposes 
of the Code. Similarly, the taking notice under S. 480 of the Code of an offence 
committed in the view or presence of the Court with a view to detain the offender 
in custody falls under the third clause referred to above, but is not “taking 
cognizance of an offence” as is clear from the fact that the section provides that 
the Court “at any time before the rising of the Court on the same day, may, 
if it thinks fit, take cognizance of the offence”. In Emperor v. Sourindra 
Mohun 1 it, was observed that “taking cognizance occurs as soon as a Magistrate 
as such applies his mind to the suspected commission of an offence”. In view 
of the discussion above, this broad definition, is, it is submitted, not correct. 

4 . How to determine whether and when cognizance has been taken. — 

No formal action or action of any kind whatever is necessary in order to take 
cognizance. 1 Cognizance is taken of an offence as soon as a Court, competent for 
the purpose, applies its mind to the offence with the intention of initiating 
judicial proceedings against the offender in respect of the offence. The date 
on which the judicial proceedings are actually commenced against the offender 
need not necessarily be the date on which the cognizance is taken. 2 Thus a 
Magistrate who takes cognizance of an offence, may without anything furt ei 
transfer the case under S. 192 to another Magistrate 3 and in such cases the 
judicial proceedings against the accused are actually commenced befoie t ie 
transferee Magistrate some time later. The examination of the complainant, in 
cases where cognizance is taken on a complaint , is not necessary to comp e e e 
taking of cognizance. 4 

The taking of cognizance being, as has been seen before, a purely mental 
act, the question whether cognizance has been taken in any particular case, must 
depend upon the facts and circumstances of each case. Thus a Magistrate 
receiving a complaint can, under S. 202, order preliminary inquiry only after 
the examination of the complainant on oath, which again can be held only if 
the Magistrate has taken cognizance of the offence. ( See S. 200). Where in 
such a case a Magistrate ordered a preliminary inquiry without examining t le 
complainant, it was held that he did not take cognizance of the offence. 5 As a 


Note 3. 

(1) (1910) 37 Cal. 412 (416), Sourindra Mohun 

Ghuckcrbutty v. Emperor. 

(2) (1933) 1933 Pat. 297 (299): 12 Pat. 758, 

Holden Prasad v. Emperor (See re- 
marks of Dhavlc, J. ) . 

(1932) 1932 Mad. 673 (675). Venkatasuhba 
JRao v. Naraharisetty Anjanayalu 
(See observations). 

Note 4. 

* ( 1 ) [See (1910) 37 Cal. 412 (416), Sourindra 

Mohan Churkcrbutt y v. Emperor. 
(1930) 1930 Pat. 30 (31). Parnmanand 
• Brahmachari v. Emperor. * 

(1934) 1934 Pat. 467 (468), Mathura 
■ ■ ■ Singh v. Emperor. ) 

(2) (1924) 1924 Pat. 597 (599), Jtaghupat No- 


rain Singh v. Emperor 'The date on 
which the order sheet of the ' JJagw 
trate commences need not necessar y 
be the date on which he takes co„ 

nizance of the offence). „ ntf ,, tra 

[See (1934) 1934 Pat. 467 (468), Malhur 

Singh v. Emperor. 0 

(1926) 1926 Cal. 470 (477): 53 Cal 350 
Emvcror v. Colin Mackenzie itackay.J 
/ 1924) 1924 Mad. 587, Ambayara Qoundan 

v. PachamuthuGoumdan 

[See also (1929) ^\^ a ^U^ 5) jJdhL 
rat Kishore LaU. Singh Uoo v. 

[Bnt %„S-H 2 v° 
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general rule where a Magistrate does any act which lie is authorised to do only 
after taking cognizance, he will he deemed to have taken such cognizance pro- 
vided he is competent to take such cognizance. 

• ' • Illustrations. 

A, a Magistrate who is competent to take cognizance of an offence, transfers 
n ease under S. 192 to B. A must be deemed to have taken cognizance of 
the offence, as a transfer under S. 192 can be made by a Magistrate only 
when he has taken cognizance of the offence.* 

( 2 ) A a Magistrate who is competent to take cognizance of an offence on com- 

plaint, received a complaint and examined the complainant on oath. A 
must be deemed to have taken cognizance of the offence, as otherwise he 
could not examine the complainant on oath under S. 200. 7 

(3) A, a Magistrate who is competent to take cognizance of an offence on com- 

plainant, receives a complaint from a public servant, and holds a prelimi- 
nary inquiry himself under S. 202. A must be deemed to have taken 
cognizance of the offence inasmuch as lie could hold the inquiry under 
S. 202, only if he had taken cognizance of the offence.* 

(4) A y a Distiict Magistrate, while holding an inquiry under the Land Revenue 
Code came to the conclusion that X had committed an offence. He record- 
ed an order diieeting his prosecution and transferred the case to B, a Sub- 
ordinate Magistrate. It was held that A must be deemed to have taken 
cognizance of the offence under Cl. ( c ) of S. 190. o Where, however, in a 
similar case it was found as a fact that the District Magistrate had not 
applied his mind to the offence with a view to initiate judicial proceedings 
against the offender, it was held that it was the Subordinate Magistrate who 
. . • must be deemed to have cognizance of the offence. io 

- - -As- will be seen from Note 17, infra , where a Magistrate obtains informa- 

tion or suspects the commission of an offence, he is not bound at once to take 
cognizance of such offence. He may like to verify the information or confirm 
the suspicion before taking cognizance of the offence. Proceedings which he 
may take for the purposes of such verification or confirmation, really fall within 
01. ( b ) referred to in Note 3, <mte, and do not amount to taking cognizance of 
the offence for the purposes of t lie Code. In such cases the Magistrate will be 
considered to have taken cognizance, only after such verification or confirmation. 

Illustrations. 


( 1 ) 


In acquitting an accused person X a Magistrate was inclined to suspect Y as 
being guilty of the offence. But before proceeding against Y he wished 
* to ascertain clearly whether there were sufficient grounds for taking cogni- 
zance under Ci. ( c ) of this section. He accordingly examined X and there 
upon summoned Y to answer a charge for an offence. Held, that when exa- 


' <-*> -rttfc 

another” Maoist rate about the cornmis- 
„ Rn offence by A held a prelimi- 
nary enquiry, thought It to be the 
real culprit and consequently Proceed- 
ed to try It in bi» own Court. Held, 
that the Magistrate took cognizance 
of the case under S. 190 (c)) . 

/ft* rs™ Mfi 05 ) 2 Cri. L. Jour. 582 (Bom.). 

<6) [See (1 ghriniwaa Krishna Shriralkar. 1 

i 1931 Oudh -392 (393), Iihagirath v. 

(7) aoai) Ali Bamid Sahib 

jo\ fioao) 1980 Pat. 30 (31), Parmanand 

( 8 ) (19891 yZfiniachari v. Emperor. 

' rou also (1921) 1921 Cal. 719 '720\ BaJ- 
Vranga v. King-Emperor (Complaint — 
Complainant' examined — Case referred 


to Police for invest! jition — Cogni- 
zance is taken under Cl. (a) 1 
(9) (1905) 2 Cri. L. Jour. 582 (583) . (Bom.), 
i In re S h riniivas Krishna. 

[See also (1934) 1934 Pat. 467 (468), Ma- 
thura Singh v. Emperor. 1 
r 10) (1910) 11 Cri. L. Jour. 602 (603) (Lah.), 

Sital Das v. Emperor (Notwithstand- 
ing the order of the District Magis- 
trate to a Subordinate Magistrate to 
try the case, held that the District 
Magistrate had not tAken cognizance 
of it as he had not app*iod h;s mind 
I *° V 1 ® offence with a view to initiate 

judicial proceedings with reference to 

[See also (1929) 1929 Oudh 87 (87): 4 

Luck. 353, Lachmi Narain v. Em- 
7 . peror (Do. ) . ] 


S; 190, 
Note 4. 
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mining X the Magistrate had. not taken cognizance of the offence against 
1'. At that time there was no case before the Magistrate and the 
examination was directed simply to obtain information upon which a case 
might be started against I'. 11 

(2) A District Magistrate received a petition stating that the jurors in a Sessions 
ease had been bribed and praying that he should take steps for an appeal 
being filed against the acquittal in the case. The District Magistrate there- 
upon directed a Sub-Magistiate to inquire into the matter and report to him.. 
On receipt of the report he proceeded against a certain person for the 
offence of attempting to bribe the jurois. Held, that he (lid not take cogni- 
zance of the offence when ordering the inquiry by the Subordinate 
Magistrate but only (lid so under Cl. (o) on receipt of the report. !2 

(3) A Magistrate received by post information that an offence had been committed 

bv certain persons. He sent the papers to the Police for investigation 
and report, and on receipt of the report he directed the issue of process- 
against the accused. Held, that he did not take cognizance on the informa- 
tion received by post but only took cognizance on the police-report.i 

( 4 ) A Magistrate who suspected the commission of an offence by a certain person 

directed the police to charge-sheet him, and on the receipt of the charge- 
sheet tried him for the offence. Held that the Magistrate took cogni- 
zance on the police charge-sheet and not under Cl. (c) of this Bectl ° n ’ 
The vcrv fact that he ordered the police to put in a charge-sheet was held 
to show* that he did not take cognizance on his own knowledge or suspi- 
cion but only on the police cliai ge-sheet.™ 

(5) While a Sub-divisional Magistrate was on a visit to a village a ease of theft ys- 
reported to him. Thereupon he and the proprietor of the vdage made a 
search and found the stolen property in the house of the accused The nex 
day a formal complaint was filed before him about the theft and thereup 


(11) (1900) 27 Cal. 455 (457). Han Charon 

Singh v. Queen-Empress. 

(12) (1899) 3 Cal. W. N. celxii (cclxin), Sarat 

Chandra v. Emperor. 

[See also (1914) 1914 Lah. 165 (166), ««■ 
khan Singh v. Gunner Jepson (Infor- 
mation from another Magistrate that 
A had committed an offence — Magis- 
trate receiving information holding a 
preliminary inquiry and coining to a 
conclusion that It and not A was the 
real culprit and proceeding to try It 
in his own Court — Held that the 

Magistrate took cognizance under 
Cl. ( c ) and not on the information 
which might be treated as complaint 
— Compare however illustration in this 
connection) . _ _ _ __ 

(1929) 1929 Cudh 87 (87): 4 Luck. 353. 

Lachmi Narain v. Emperor (Case of 
theft brought to notice of the District 
Magistrate by the Settlement Officer 
— District Magistrate ordering preli- 
minary inquiry by Sub-Divisional 
Magistrate does not take cognizance. 
Sub-Divisional Magistrate takes cog- 
nizance under Cl. («))• 

(1870) 2 N.-W.P. 132 (136), Queen y. 

Lekhraf (When, on receiving some in- 
formation as to the circulation of 
hundis alleged to be forged, the 
Magistrate orders an inquiry by a 
subordinate, but takes no action 
against the accused till a complaint 
is filed the case is to be deemed as 
instituted only on the complaint). 
(1913) 14 Cri. L. Jour. 297 (297): 40 Cal. 

• 854, Abdullah itandal v. Emperor 

(Information to Police — Investigation 
by them and report that there is no 

• ■ evidence against the accused — Inquiry 

• • by Subordinate Magistrate ordered by 

Magistrate — Held that such procedure 

• • was not warranted after taking cogni- 


(1913) U Cri L. Jour. 425 <C«1), 

Ram Tewari v. Altep Sarkar 
mation to Police by S A 

Police reporting case to be false 
recommending prosecution of 
trate ordering preliminary inqn ry . 
Subordinate Magistrate-Latter M 
■gist rate as a result of the inqmrr 
issuing process against A He s . 

the original Magistrate did not take 

^XborSf V^r°r % 

<i3) <i9i3) 

(See 11 Cri- «* 

(156) (Mad.). In w direct 

tain Khan (Magistrate can d v 
police investigation under S. W 
( 2 ) into a non-cogmzable offence 

without first taking cognizance of the 

offence) -1 T B91 (692) 

[But see (1912) 13 Cri. f E mpe- 

(Cal. ) , Feroja a 155 

ror (Directing Police under 0 ff e nce- 
to investigate n on-cognizable offen__ 
is a method of taking cogmzanc 

Submitted not L Qvndo 

(14) (1921) 1921 Bom. 365 (36&L ln 

Chilcko Kulkarni v. Emperor ^ ^ 

(1932) SSJSSk, 

[See alwMUOfi) 3 Cal. L. *$fo ‘ 

Jhant Jala v. Shukh Dea v 483 , 

(1903) 1903 Pun. L. B * « aseS ’ 

Crown v. (In ^ tm* caS * 

the accused is entitled te 

hv another Magistrate; J 
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proceedings were started against tlie accused. Held that under the circum- 
stances, the Magistrate did not take cognizance on the previous dav when he 
was m the village but only the next day when the complaint was received. « 

• . , W . here a ( l uest ion arises as to under which clause of this section cognizance 
is taken m a particular case, the test may be applied as to whether the Ma«ns- 
trate was empowered to take cognizance under a particular clause. Thus where 
a Magistrate is not. empowered to take cognizance under Cl. (c), it may be 
presumed that he did not intend to take cognizance under that clause . 10 Similar- 
ly it may be considered whether, in the particular circumstances of the ease it 
is open to the Magistrate to take cognizance under a particular clause. Thus 
w ere a complaint was made to a Magistrate, and lie endorsed thereon the 
remark that he took cognizance under Cl. (c), it was held by one of the Judges 

111 j-j CaSe17 * kat “information” under Cl. (c) only referred lo such information 
as did not constitute a complaint or the report of a Police-officer, and that there- 
ore t e Magistrate could not have taken cognizance under Cl. (c) but must 
e eld to have done so only under Cl. (a). According to the other Judges 
<«• * e CaS ?’ however, it was open to the Magistrate to treat the complaint as 
n ormation ’ under Cl. (c) and proceed under that clause, but that as the 
agistrate in question was not empowered to take cognizance under Cl. (c), he 
USt be Plumed not to have done so but to have proceeded only under Cl. (a). 

See also the undermentioned cases . 18 


charoJ' . Tald fS' cognisance if refers to the particular individual who is 

, 6 tUne being.-There is a different of opinion as to whether 
bpfnm i\T Ce • a spcci ^ c individual as an accused person, is a necessary essential 

been b a ii; a i5 IStr f 6 CQn take co P izance of offence. On the one hand it has 
eid that the taking cognizance of an offence in the sense in which it is 


(15) 

<16) 

(17) 

(18) 



Saldeo v 


:>.* 

Tt 


(1927) 1927 All. 101 (102), 

. Emperor. 

(1914) 1914 Sind 121 (121): 8 S. 

r D 66, Jlotu v. Emperor. 

ISee a l*o (1897-1901) 1 U. B. R. 

(55), Quee n-Empress v. Ngn 

(1908) 8 Cri. L. Jour. 505 (510): 4 L 
B. R. 300, Meshidi Khan v. Kan 
Moo ., Municipal Committee. 

U924 > J? 2 * Cal. 476 (479): 51 Cal. 402 
hagendra v. King-Emperor (Orde: 
oy which accused is remanded t< 
custody to enable police investigatior 
to be . completed held not to ainoun 
/ia 0 ,. J® taking cognizance). 
tl«95) 19 Bom . 51 (60), Queen -Empress v 
Karigowda (Departmental enquiry bj 
District Magistrate into allegation! 
against public servants is not taking 
cognizance). 

MW21) 1921 Pat. 302 (303), TiJnki Mahtm 
v. Emperor (Accepting Police repori 
tnat case is false is not taking cog 
nizance). 

(1982) 1932 Mad. 673 (675). Venkata 

(Iq.av ™>oa y Anjenayalu (Do.). 

\awiO) 11 Cri. L. Jour. 602 (603) (Lah.), 
HUal Das v. Orotrn (Held that in 
circumstances of case the Magta' 
trata had not applied his mind to the 
offence with a view to initiate judi- 
/iaaq, proceedings with reference to it). 

(1929) 1928 Oudh 87 (87): 4 Luck. 353, 

(lOftat Marain v. Emperor (Do.). 

(1905) 1906 Pun. IU. No. 8. p. 17. King- 

Omperor y. Abdul Rahim (Canton- 


ment Magistrate warning accused 
that ho must not tie his buffaloes at 
a certain spot in Cantonment — Ac- 
cused persisting in doing so and on 
Cantonment Magistrate going out 
one morning finding the spot in a 
filthy state — Accused sent for and 
fined — Hold that cognizance was 
taken under Cl. (c) ) . 

(1905) 2 Cri. L. Jour. 365 (367): 1905 
Pun. Re. No. 36, Emperor v. Btul 
Raj (District Magistrate issuing 
order to stop certain work and on 
seeing that bis order was disobeyed 
by the accused, taking action against 
them under I. P. C., S. 188 — 
Held, that he took cognizance under 
Cl. (c)). 

(1927) 1927 Nag. 202 (202), Ramflwan 
Manendi v. Lahimi (Complaint of 
offence under Stamp Act, S. 70 
thereof requiring sanction of Collec- 
tor for institution of prosecutiou — 
Complaint filed with Magistrate and 
latter forwarding it to Collector for 
sanction of prosecution and on re- 
ceiving Collector's sanction issuing 
process — Held that the prosecution 
was instituted without the Collector’s 
sanction and hence illegal and that 
the subsequent sanction of the Col- 
lector could not validate the proceed- 
ings. .Submitted that the question 
when cognizance was tuken by the 
Magistrate did not arise in the shove 
case) . 
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used in the Code [aee Cl. (a), Note 3] refers to the particular person who is 
charged at the time. Thus where in the course of a Sessions trial one of the 
prosecution witnesses was suspected of being involved in the offence under 
trial and he was thereupon transferred from the witness-box to the dock and 
tried along with the person originally committed to the Sessions, it was held that 
such a proceeding amounted to “taking cognizance of an offence” and was 
therefore precluded under S. 193.’ On the other hand it has been held in the 
undermentioned cases 2 that a Court takes cognizance of an offence and not an 
offender and that therefore when proceedings are commenced against a new 
accused by a Court having seisin of a case it does not take cognizance of any 
offence. The reasons for such a view appear to be two 


(1) the expression “taking cognizance of an offence” contains no 

express reference to any offender; 

(2) under S. 190, a Court can take cognizance of an offence on a com- 

plaint and a complaint according to the definition in S. 4 W 
need not specify any particular person as having committed the 

offence . 

It is submitted that the above view is not correct. As has been seen in 
Mote 3, the expression “taking cognizance of an offence” has the limited mean- 
no- of taking notice of an offence with the intention of initiating judicial pro- 
ceedings against the offender in respect of that offence. This shows that before 
’Ognizance is taken of the offence, the offender should be a specified individual 

so as to enable the Court to initiate proceedings against him. 

6 Taking cognizance refers to the particular offence charged for the 

time being.— The expression “taking cognizance of an offence has 
reference to a specific offence. > Hence, when a Court takes coginzance of an 
offence it does so with reference to the particular offence then charged and not 
ilso with reference to other offences that may subsequently aPP e ar m t,he cour 
of the proceedings to be involved in the criminal transaction under inquiry 

When a Court commences proceedings with reference to any 
is subsequently disclosed it takes cognizance of that. 


7 II. . ft / ^ a /N M 


(1) A Court takes cognizance of an offence of rape. In the course of t e procee 

it is found that the offence really amounts to adultery and not rape. 
Court takes action against the accused with reference to the o ence o < 
terv, it would be talcing cognizance of that offence. Hence, under b. 


Note 6. 

(1) (1892) 15 Mad. 352 (353), Queen-Empress 

v. Rama Tevan. 

(1895) 22 Cnl . 50 (71), Qneen-EmprvdS v. 
Jar/at Chandra Mali. 

(1884) 1884 Pun. Re. No. 42, p. 95, Mus- 
sammat Sharina v. The Empress. 
[Sec also (1930) 1930 Rang. 51 (52), Na- 
rainjan Pass v. Emperor (It is 
wrong that any Court should accept 
a complaint which charges two people 
in the alternative) . ] 

(2) (1906) S Cri. L. Jour. 426 (427): 1905 

U. B. R. 41, Nga Run v. Em- 
peror. „ , „ 

(1917) 18 Cri. L. Jour. 901 (902) (Cal.). 


Oiridharee Lai Sarowgee v. Em- 

(1911) 12 Cri. L. Jour. 399 (399): 4 S. 

L. It. 258, Imperaior v. Lulu IYo- 

lad SabtU. „ t 

(1924) 1924 Sind 71 (72. 73). 17 S- 

ISO Afchrctb v. Tht Groi n* 
(1925) 1925 Oudh 739 (740), Sri Ktshan 
v. Debi Dayal. „ 

(1923) 1923 Rang. 31 (3o, 3 1 ) : 1 11 * ’ 

R. 398 (F. B.), Nga Chan Tha v. 

Emperor. , . 

(1) (1898) 1 Weir T20° (720), PdlavtVU*: 



Cognizance of offences by Magistrates. 


975 


the Code the Court cannot take such action in the absence of a complaint 
from the husband or other persons mentioned in that section . 2 

(2) A Court takes cognizance of an offence under Ss. 352 (assault) and 504 (insult) 
of the Penal Code. In the course of the proceedings it appears that the 
offence really committed by the accused was defamation (S. 500). If the 
Court takes action against the accused with reference to defamation, it 
would be taking cognizance of the offence, lienee, under S. 198 of the 
Code, the Court cannot take such action in the absence of a complaint from 
the person aggrieved by the offence. 2 3 See also the undermentioned case. 4 


7. Taking 1 cognizance on different occasions in the course of judicial 
proceedings about same criminal transaction. — See Notes 2, 5 and 6. 


8. Taking cognizance of offence and becoming seised of case relating 
to criminal transaction involving such offence — Distinction between. — The 

taking cogmzancc, of an offence and becoming seised of the case relating to the 
criminal transaction involving such offence are not identical. 1 An offence is 
defined in S. 4 ( o ) as any act or omission made punishable by any law for the 
time being in force. A criminal transaction may consist of several offences. 
These offences may be committed by several persons. When a Court becomes 
seised of the case relating to a criminal transaction it becomes seised of the 
entire case. In other words, the Court obtains jurisdiction over all the offences 
and all the persons involved in the transaction (provided that it is otherwise 
open to the Court to proceed in respect of such offences or persons). The 
Court may first proceed on the footing that a particular offence has been com- 
mitted and that a particular person has committed it. But in the course of the 
proceedings it may be disclosed that the criminal transaction under inquiry in- 
volves a different offence or that a different person is implicated in the trans- 
action. But the seisin of the Court extends not only to the offence with reference 
to which and the accused person against whom the judicial proceedings origin- 
ally commenced but also to other offences that may subsequently appear to be 
involved in the transaction and to other persons that may subsequently appear 
to be implicated therein. Hence, when proceedings are started with reference 
to such offences or persons, the Court cannot be said to become seised of the 
case as to the criminal transaction. What the Court docs in such cases is only 
to exercise a power which it possesses by virtue of the seisin it has already 
acquired over the case relating to the criminal transaction in question. 

But a specific offence and a specific accused person are among the essen- 
tials of taking cognizance of an offence. (See Notes 5 and 6. ) Hence, such 
taking cognizance (in the sense of initiation of judicial proceedings) refers to 
the particular offence alleged and the particular person accused for the time 


S. 190, 
Notes 
6-8 


(2) (1883) 5 All. 233 (235), Empress v. 

... Kalin. 

(8) (1888) 10 All. 39 (43). Queen-Empress v. 

. • 1 Deokinandan. . 

( 4 ) (1925) 1925 All. 129 (130): 47 All. 114. 

Narain Singh v. Emperor (Prose- 
cution commencing under S. 225. I. 
P. c. — Offence committed found to 
. j be one under S. 173, I. P- G . - 

Proceedings with reference to latter 
offence Is taking cognizance Within 
S. 195 and is precluded under that 
, section in the absence of a compUint 

from the authority specified in that 


section) . 

(1933) 1933 Pat. 297 (298, 300): 12 Pat. 

758, Jialdeo Prasad v. Emperor 
(Alagistratp dealing with new offences 
disclosed does not take cognizance 
under S. 190, CL (c). This it is 
submitted cannot be taken, to mean 
that he cannot take cognizance of such 
offence otherwise than under S. 190). 

Note B. 

(1) See Annadurai Iyer’s Criminal Procedure 

Code, 3rd Edn. (1918) Vol. 7* 
p. 573, Note 4. 
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being. It does not extend to other offences that may be subsequently disclosed 
or other persons that may subsequently appear to be concerned in the transaction. 
When the Court institutes proceedings with reference to such offences or persons, 
|it must be deemed to take cognizance of an offence again. ( See Notes 5 and 6 
above ) . 


Thus, becoming seised of the case relating to a criminal transaction and 
taking cognizance of an offence are distinct aspects of the judicial proceedings 
relating to a criminal transaction. The former applies to the entire trans- 
action without special reference to any particular offence or any particular in- 
dividual, while the latter refers to a specific offence alleged to be involved in 
1 he transaction and to a specific individual alleged to have committed such 
offence. Again, the former occurs only once in the course of the judicial pro- 
ceedings relating to a criminal transaction, viz., at their commencement, while 
the latter occurs not only at the commencement of such proceedings but also sub- 
sequently whenever action is taken with reference to a different offence which 
appears to be involved in the criminal transaction under inquiry or against a 
different person appearing to be implicated therein. 


But the two aspects are closely connected with each other and are inter- 
dependant. Thus, a Court becomes seised of the case relating to a criminal 
transaction when for the first time it takes cognizance of an offence involved 
in the transaction. Similarly, when, subsequent to the initiation of judicial 
proceedings with reference to a particular offence or a particular person, the 
Court takes action with reference to other offences involved in the transaction 
or other persons implicated therein, it exercises a power which it has by virtue 
of its being seised of the case relating to the criminal transaction in question. 


9. Initiation of proceedings with reference to on© offence some other 

offence appearing to be involved in the transaction— Action with ref erence 

to such offence is not under this section.— Where proceedings are started wi 
reference to one offence but it subsequently appears in the course ot . e ^ P - 
ceedings that a different offence or an additional offence has been 
the course of the same transaction, the Court can proceed wff ie ereoce 
offence against any person who appears to be implicated in i . offence by 

action the Court as has been seen already takes cogmzance of such ^offence y 
virtue of its being seised of //He case. It does not take cognizance unt 


Note 9. 

(1) (1927) 1927 P. C. 44 (46) : 5 Rang. r vJ : 

54 I ml . App. 96 (P-O.), V. 
Abdul Rahman v. Kxng-Emperor . 

(1926) 1926 Rang. 53 (57), V ■ Abdul 

Rahman v. King-Emperor. 

(1933) 1933 Pat. 297 (299, 300): 12 Pat. 
758, Dadeo Prasad v. Emperor. 

(1868) 5 Boin. H. C. R. 100 (102), Reg. 
v. Dhondu Ramchandra. 

(1908) 8 Cri. L. Jour. 374 (376) : - 1 

S. L. R. 119. Emperor v. AUah- 

uar ago 31 d . KhudabaJcsh . 


(1893-1900) 1893-1900 L. B. R- 386 
(387), Queen-Empress v. Itga xe. 

(1881) 4 AH. 147 (148), Empress of India 
v . Murari . 

(1899) 26 Cal. 786 (789), Jagat Chandra 
Mozumdar v. Queen-Empress. 

(1914) 15 Cri. L. Jour. 546 < 547 > : 

Cal- 1013, Dcdar Dux v- Syamapada 

(1935) 1935 Rang. 198 (198), band* ' • 
Emperor (In this case it was held 
that the police report on which cog- 
nizance was originally taken c»ia 
itself afford sufficient material tor 
taking cognizance of the other 
offence also). 

[But see (1933) 1933 Mad. W. N. 916 
(917), Narasimha Redd * v. Emperor 
(Submitted not correct) . 
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•of this section. 2 In the undermentioned ease" it was observed that in sueh 
cases cognizance is taken under that clause of this section under which pro- 
ceedings were originally started in the case. Jt is submitted with respect 
that this view is not correct for the following reasons:— 

(a) It will be unduly straining the ordinary meaning of words to 
hold that cognizance of an offence is taken on that basis of a 
material which not even suggests the existence of the offence. 

(/;) This section applies only to the initiation of judicial proceedings 
when a Court for the first time becomes seised of the case relat- 
ing to a criminal transaction. It does not apply to cases 
where subsequently it appears that the transaction involves a 
different offence and action is taken with reference to such 
offence. (See Pt. 4, below). 

The true principle, therefore, seems to be that in such cases, cognizance 
of the offence is not taken at all under this section. Cognizance is taken by 
virtue of a power which vests in every Court having seisin of the case relating 
to a criminal transaction and which is independent of this section. Such a 
power is based on the principle that a Court having seisin of the case relating 
to a criminal transaction is bound to see that justice is done that the offender 
is brought to book though tin* offence originally charged may not be the same 
as appears subsequently to have been involved in the transaction. This prin- 
ciple is recognised in various sections of the Code. For instance, it is recognis- 
ed in Ss. 210, 227, 237, 238, 246, 254. 346, 347. etc. Swell a power as said 
already, is vested in every Court having seisin of the case relating to a criminal 
transaction and is not confined to the Magistrates mentioned in this section. 4 
(See also Note 10, Pi . 12) . 


The abovementioned power of taking cognizance of a new offence dis- 
closed in the course of judicial proceedings with reference to another offence 
applies not only to the person originally accused but also lo any other person 
who may appear to be implicaled in it. 

Illustrations. 

(1) Proceedings are instituted on a complaint against A and B in respect of 

offences under Ss. 352 and 354 of tlio Penal Code. In the course of the 
proceedings it is found that an offence has been committed under S. 193 and 
that C also is involved in it. The Court can proceed under S. 193 against C 
as well as against A and B . r> 

(2) A complaint is filed against A under' Ss. 342 and 363 of the Penal Code. On 

evidence being taken it is found that A did not comnnt any offence but that B 
committed offences under Ss. 342, 352 and 363. The Court can proceed 
against B in respect of these offences.'* 

But if the offence that is subsequently disclosed pertains to a distinct 
transaction, the abovementioned power cannot apply to it and cognizance can 
he taken of such offence only under this section. 7 

(21 See cases in Foot-note (1) above. 

O) (1026) 1926 Bang. 53 (57), V. M. Abdul 
... Rahman v. King-Emperor. 

<4) (1938) 1988 Pat. 297 (299): 12 Pat. 758. 

Baldeo Prasad v. Emperor (Se« 

... observations of Dhavle, J., in). 

<0) (1899) 26 Cal. 786 (789), Jagat Chandra 

Cr. P. O.— 123 


if\\ ( , a i .u Mozwndar y Quten-EmprfB. 

(6) (1914) 15 Cri. L. Jour. 546: 41 Cal. 

1013, Dedar Bux v. Syampttdi s 
Malakar. 

(7) (1902) 6 Cal. W. N. 202 (203), In re 

Akbar Momin. 1 
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10. Initiation of proceedings against one person — Another person 
found implicated in the criminal transaction under inquiry — Action against 
such person. — Suppose ifci the course of proceedings initiated against A it 
transpires that B is implicated in the criminal transaction under inquiry. In 
such a case, the Court can add or substitute B as an accused person in the case 
and proceed against him. 1 This power, however, is subject to the condition that 
it is otherwise open to the Court to proceed against B. Thus by force of S. 193 
a Sessions Court cannot add B as an accused person in the absence of an order 
of commitment by a duly empowered Magistrate. 2 Similarly, it is conceived if 
B is a public servant coming within the terms of S. 197. he cannot be proceeded 
against in the above manner in the absence of the previous sanction referred to 
in the section. 


The fact that B is implicated may appear from the evidence in the case 
or otherwise. Thus, the fact of B's implication may be learnt by the Court on 
a perusal of the Police diaries in the case. 3 Similarly, the fact may be brought 
to the notice of the Court by an application for issue of warrant against him. - 
If the fact appears from the evidence in the case against A and if B is present in 
Court, S. 351 would apply and the Court can detain him in custody and proceed 
against him under that section. 4 In other cases, the Court can take such steps 
to compel B’s appearance as may be open to it under the law. For instance, it 
the presiding officer is a Magistrate, he can, under S. 204 issue a summons or 
warrant against £ 5 or have him arrested in his presence under S. 65, ante. 

The question has arisen whether action taken as above amounts to taking 
cognizance under Cl. (c) of this section. On this question there is a conflict ol 
decisions. The general opinion is that Cl. (c) of this section does not app y 
to such eases/ But in a few decisions it has been held that Cl. (c) applies to 


Note 10. 

(1) (1033) 1933 Pnt. 244 (246): 12 Pat. 341, 

narain Singh v. Emperor. 

(1932) 1932 Pat. 65 (66) : 10 Pat. 047, 
Jtindcshxear Prasad v. Emperor. 
(1908) 7 Cri. L. Jour. 414 (415, 416): 
4 L. B. R. 137, Hakim Ally v. 

(1904) 1 Cri. L. Jour. 511 (512) : 1904 
P. R. 32, Quetba v. Grown. 

(1900) 4 Cal. W. N. 367 (369), Oharu 

Ohandra Das v. Narendra Krishna 
Chakravarti. 

(1900) 4 Cal. W. N. 560 (562). Bxshen 

Doyal Rax v. Ghedikhan. 

(1899) 3 Cal. W. N. 279 (280), Raghnb 

Acharjce v. Empress. 

(1893) Rat. Un. Re. Cr. Crs. 652 (655), 
Queen-Empress v. Govxnda. 

[See also (1934) 1934 Pat. 467 (469), 

Mathura Singh v. Emperor.) 

See also cases cited in Foot-notes 8, 9 ana 
10 below. 

(2) (1892) 15 Mad. 352 (353), Queen-Empress 

v. Rama Tcvan. 

(1895) 22 Cal. 50 (71), Queen-Empress v. 
Jagat. 

(1884) 1884 Pun. Re. No. 42. p. 9a, 
Sharina v. Empress. 

(3) (1933) 1933 Pat. 244 (246): 12 Pat. 341, 

Dconardin Singh v. Emperor. 

fSoe also (1924) 1924 Sind 71 (72): 17 
1 S. L. R. 150, Mehrab v. Crown. 

(1931) 1931 All. 273 (274. 275), Nek a am 
v. Emperor. _ 

(1904) 1 Cri. Li. Jour. 844 (845) (Cal.), 
Rafani Kanto Ohatterji v. Emperor.] 


(3-a) (1900) 27 Cal. 979 (980), Golpady Sheikh 

v. Empress. 

(4) (1909) 10 Cri. L. Jour. 303 <305) : 5 

N. L. R. 113, Emperor v. Sakhia. 

(1911) 12 Cri. L. Jour. 399 (399) : 4 

S. L. R. 258. Jmpcrator v. Lain. 
(1923) 1923 Rang. 31 (37): 11 L. B. R. 

398 (F. B.), Nga Chan Tha v. 
Emperor. 

See also cases cited in Foot-notes 8, 9 and iu 
below*. . t 

But in the following cases, the practice oi 
proceeding against a witness imme- 
diately was depreciated as such a 
course was likely to intimidate the 
other witnesses in the case: 

(1905) 2 Cri. L. Jour. 448 (449), Em- 
peror v. Krishnaravjx tratkwor. 
(1889) Rat. Un. Re. Cr. Cas. 477 (478), 
Queen-Empress v. Bhogxloi. 

(1871) 8 Bom. H. C. R. (Cr. Cas.) 126 
(154), Reg. v. Kashxnath Dxnkar 

Govind Natayan. 

(5) (1913) 14 Cri. L. Jour. 290: 9 N. L. K. 

65, Sarua v. Emperor. 

(1924) 1924 Sind 71 (72, 73) : 17 S. L*. 
R. 150, Mehrab v. The Orown. 

(6) See the cases cited in Foot-notes 1 above 

and 8, 9 and 10 below'. 

[See also (1897-1901) 1 Upp. Bur. R. 

(58), Nga Paxng Nga Lu Wa, 

Net Te v. Queen-Empress. 

(1907) 4 L. B. R. 137 (138), Hakxm Ally 
v. King-Emperor. 

(1899) 3 Cal. W. N. 279 (280). Raghab 
A chariest v. Empress. 
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sueh crises. 7 * It is submitted that the latter view is not correct, the reason boiim 
that S. 190 applies only to the initiation of judicial proceedings at the time when 
the Court becomes seised of the case relating to a criminal transaction and not 
to cases where action is taken against a person (not originally included in the 

proceedings) who subsequently appears to be implicated in the criminal 
transaction under inquiry. (See Pt. 12 below.) 

The former of the two views set forth above is supported on the following 

grounds : — G 


(1) In such cases, the Court does not take cognizance of an offence at 

all. A Court takes cognizance of an offence and not of an 
offender and when an accused person is added or substituted in 
the course of proceedings already started the Court does not 
take cognizance of an offence.* It has been seen in Note 5. ante , 
that such a view is not correct. 

(2) In such eases, the Court takes cognizance under that clause 

of S. 190 under which proceedings were originally initiated. 9 
It is submitted that this view is not also correct for the following- 
reasons : — 

(a) it would be unduly straining the ordinary meaning of words to 
hold that a Court takes cognizance against a person on a 
material which does not even suggest his implication in the 
offence ; 


(b) this section applies only where a Court first becomes seised of 
the case relating to a criminal transaction and not to cases 
where subsequently action is taken against persons not 
originally charged. (See also , Note 9). 

(3) In such cases, the Court is not taking cognizance under this section 
at all but docs so in the exercise of a power which it has inde- 
pendently of this section. 10 



(7) (1897) 1 Cal. W. N. 105 (105), Khndiram 
. Afookerjee v. Empress. 

(1934) 1934 Lah. 210 (211), Emperor v. 
Malak . 

(1898) Rat. 951 (952). Queen-Empress v. 

J Tirashankar l' day Shanker. 

(1909) 9 Cri. L. Jour. 64 (65) (Ran;'.), 
ro Alaxing Shwe IJla v. The Crown. 
lose a ) 8o ( 1906 ) 28 All. 212 (213). Em- 
peror v - Ohedi. 

(1982) 1932 Pat. 65 ( 66 ): 10 Pat. 847, 
Bindeshwar Prasad v. Emperor 
(Tho reference to cl. (r) in (Jiis 
. case however, seems to bo a mistake). 

(1981) 1931 All. 273 (274, 275), Nek Ham 
v. Emperor. 

(1870) 1870 Pun. Re. No. 34. p. 462. 
On O'roten v. Ramfee.] 

(“) (1928) 1923 Rang. 81 (35): 11 L. U. R. 

» 898, Nga Chan Tha v. Emperor. 
(1924) 1924 Sind 71 (72, 73): 17 S.L.R. 

150, Mehrab v. The Crown. 

(1925) 1925 Oudh 739 (740), Sri Kuihw 1 
▼. Debi Dayal. 

U911) 12 Cri. L. Jour. 399 (399): 4 

8 * L. R. 258, Impcrator v. La(u. 
(1917) 18 Cri. L. Jour. 901 (902) (Cal.), 
,,. A „ Oirdharee Lai v. Emperor. 

(1906) 3 Cri. L. Jour. 426 (427): 1905 


U. B. R. 4 i, Nga Kun v. Em- 
peror. 

[See also (1933) 1933 Pat. 244 (246): 12 
Pal. 34 J, Deonarain Singh v. Em- 
peror. | 

(9) (1910) II Cri. Ij. Jour. 489 (490): 1910 

U. B. R. 2, Nga Pun Yon v. Em- 
peror. 

(1911) 12 Cri. L. Jour. 399 (399): 4 

f*;, L - j 1 - 2 5 8 , Impcrator v. Ln'u 
I Vd. Sabul. 

( 1924) 1921 Sind 71 (72. 73); 17 S.L.R 
l.> 0 , Mehrab v. Crown. 

(1913) 14 Cri. L. Jour. 290 (291): 9 

R - 05 ’ ‘Sarwa v. Emperor. 
(1923) 1923 Rung. 31 (35, 36): 11 L B 

R. 398, Nga Chan Tha v. Emperor 
[See also ( 1929) 1929 Sind 17 (17 )Shrr 
,, AA .. Muhammad v. Emperor. 

( 1 90o) 1905 u. 13. R. 41 (42), Nga Kan 
hmperor. 

(1914) 1914 C *>- 801 (804); 41 Cal. 1013. 

/ 1 o v / ! ono \ inn - Bu f V • x s V ama P n <** Malaknr. I 
(11) (1909) 10 Cri. L. Jour. 303 (305): 5 

no9 ,v , ■ R - 113 » Emperor v. Sakhia. 

( 1923) 1923 Rang. 31 (35): 11 L. B. R. 

ra , 398 * *° a Chan Tha v. Emperor. 

(See also (1934) 1934 Rang. 193 (194) 
Intaf Khan v. Emperor.] 
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It is submitted that the third view set forth above is correct. It is based 
on the principle that it is the duty and is within the power of all Courts having 
seisin of the case relating to a criminal transaction to see that justice is done and 
to proceed against any person who may be found to be involved in the transaction 
notwithstanding that such person might not have been originally charged with 
any offence. 11 Such a power vests in every Court having seisin of case and is 
not confined to the Magistrates empowered to proceed under this section. 12 

Further, it has been held that no other Court can proceed against any 
person in the above position. In other words, where subsequent to the initiation 
of proceedings against one person in regard to a certain criminal transaction it 
is alleged that another person is implicated in such transaction no Court other 
than the one which already has seisin of the case relating to the transaction can 
proceed against such person. 13 (See also, Note 17 below). 

Illustration. 

On an investigation by the police in respect of the looting of a house, one person, J 
was sent in for trial and the ease was made over to a subordinate Magistrate. 
Subsequent to this, or a representation by the Superintendent of Police, the 
District Magistrate issued warrants against K and L in order that they 
might also be tried. Held that so long as the case relating to the occur- 
rence remained with the subordinate Magistrate no other Magistrate was 
competent to deal with it, and as the case had never been withdrawn by the 
District Magistrate to his own file he could not pass orders directing proceed- 
ings to be taken against other persons . 14 

But if the offence imputed to such person relates to a distinct criminal 
transaction the above bar does not apply. 10 


Illustration. 

The inquiry bv a Court into one criminal conspiracy discloses the existence of 

conspiracy. Proceedings in respect of the latter conspiracy can be min 

ated before a different Court . 16 

The offence in respect of which a new accused is added or substituted 
under the above power may be the same as that in respect of whic proece in 
were originally initiated, 11 or may be a different offence provided it is alleged 
to have been committed in the course of the same criminal transaction as is u 

inquiry. ( See Note 9, Pts. 5 and 6.) 

11. Cognizances in oases where the facts disclose a graver as well as 
a minor offence . —Where the same facts disclose a graver offence as well as a 
minor offence, the prosecution must ordinarily be for the graver offence. 


11) See cases eited in Footnote 1 

12) (1933) 1933 Pat. 244 (246): 1- Pat. 341. 

Deo Norain Singh. v. Emperor. 

13) (1900) 27 Cal. 979 (980). Golapdy Sheikh 

v. Queen-Empress. 

(1903) 30 Cal. 449 (452). Radhabullav Roy 
v. Benodc Be.hari Chatterjee. 

(1933) 1933 Pat. 244 (246): 12 Pat. 341, 
Deo Narain Singh v. Emperor. 
(1900) 4 Cal. W. N. 242, Moul Singh 

Mahabir Singh. . 

14) (1900) 27 Cal. 979 (980). Golapady Sheikh 

rc . T- ri ?M?80 m ffl"449 (452). Radha- 
1866 alS ° b ^ 0 ^fv Ca B^We Bshari C/mt- 

(1933) 1 * 933 * Pat. 244 (246): 12 Pat. 341, 


(15) (1935) 

(16) (1935) 

(17) (1933) 

(1) (1901) 
(1931) 
(1931) 

(1929) 


Deo Narain Singh v. Emperor. 

1935 Pat. 91 (93), Chandra She- 
khar Prasad v. Emperor. 

1935 Pat. 91 (93), Chandra She 
khar Prasad v. Bmpe wr. 

1933 Pat. 244 (246) : 12 Pat. 341. 
Deo Narain Singh v. Emperor. 

5 Ca1. M W? y.* 252 (253), KaHash 

Chander Pal v. Joynuddt 

1931 Rang. 12 (14): 8 Rang. 499. 

Ma Pair v. Emperor. . 

1931 Mad. 702 (703): 54 : Mart. 

1018, Dholiah v. Sub-Inspector oj 
Police, Wellington Station. . 

1929 Mad. 21 (23), Psrxauna 

Mnthirian v. Vengu Ayyar. 
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a conviction for the minor offence in such causes will not bo. illegal. 2 If for any 
reason the Court is unable to proceed with reference to the more serious offence, 
the question arises whether it can proceed with reference to the minor offence. 
As to this, see Note 12 below. 

12. Cognizance in cases where previous sanction or complaint of 

particular person or Court is necessary for prosecution of offence. A Court 

can take cognizance of any offence which appears to bo involved in a criminal 
transaction irrespective of the sections actually mentioned in the complant 
(see Note 19 below) or the offences original! g charged against the accused. 
(See Note 19 below.) Suppose now that an offence which appears to have been 
committed is one for the prosecution of which certain pre-requisites such as the 
previous sanction of a particular authority or the complaint of a particular 
person or Court, are necessary and that such pre-requisites are wanting in the case 
it is clear that the Court cannot take cognizance of such offence. (See Note 6. 
Pte. 2, 3 and 4). But can the Court take cognizance of any other offence which 
appears, on the facts of the case, to have been committed and with which it is 
otherwise open to the Court to deal ? Thus where an offence under S. 211, Penal 
Code appears to have been committed in relation to a proceeding in a Court, 
but no complaint has 'been preferred by the Court concerned (which is a pre- 
requisite for taking cognizance of the offence) but the facts of the case disclose 
an offence under S. 182, Penal Code in addition to an offence under S. 211, it is 
clear that the Court cannot take cognizance of the offence under S. 211. But 
can it take cognizance of the offence under S. 182 ? On this question there is a 
conflict of judicial opinion and the following views have been expressed in the 
matter : — 


(1) The offence under S. 182, can he taken cognizance of. 1 

(2) The offence under S. 182, cannot he taken cognizance of. 2 

(3) Though the proper course may he not to take cognizance of the 

offence under S. 182 and though proceedings in regard to the 
offence may be quashed in their earlier stages, yet, if the pro- 
ceedings have been completed and the accused has been convicted 
of the offence, the conviction cannot be set aside as illegal. 8 


(4) The offence under S. 182, cannot he taken cognizance of where the 
complaint specifically charges an offence under S. 21 1. 4 


(1001) 5 Cal. W. N. 727 (728). Giridhari 
Naik v. Empress. 

(1928) 1928 Rang. 254 (255): 6 Rang. 

578, Rambrose v. Emperor. 

(1928) 1928 Rang. 243 (244). Maun, 7 Pe 

v. Maung Chav. 

(3) (1081) 1931 Rang. 12 (14): 8 Rang. 499. 

Maw Shaw v. Emperor. 

i,, Koto 12. 

U) (1025) 1025 Pat. 717 (719): 5 Pat. 33. 
# Daroga Oope v. Emperor. 

(1928) 1928 All. 765 (766): 51 All. 383, 
Prag Datt Tiu-ari v. Emperor. 

[See also (1880) 5 Cal. 184 (187), Bhote- 
ram ▼. Heera Kolita (Offence under 
8. 211 Includes offence under 

8. 182; It is therefore open to the 


Magistrate to proceed under either 
section) . J 

(2) (1928) 1928 Rang. 254 (255): 6 Rang. 

578, Rambrose v. Emperor . 

(1928) 1928 Rang. 243 (244), Maxing Pe 
v. J faunp Chaw. 

[See also (1901) 5 Cal. W. N. 727 (728). 

Giridhari Naik v. Emperor. 

(1883) 7 Bom. 184 (185), Empress v. 
A rfun . ) 

(3) (1931) 1931 Rang. 12 (14): 8 Rang. 499, 

Ma Paw v. Emperor. 

(4) (1931) 1931 Mad. 702 (703): 54 Mad. 

1018, Dholiah v. Sub-Inspector of 
Police, Wellington Station. 

(1929) 1929 Mad. 21 (23), Perianna 

Muthirian v. Vengu Ayyar. 
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13. Cognizance of same offence by different Courts . — See Note 17. 

14. Taking- cognizance, a judicial act, — As seen in Note 3, ante , the 
expression “taking cognizance of an offence’ ' signifies the judicial proceedings 
with reference to (he offence. Hence, taking cognizance of an offence is a 
judicial act though it may be only with a view to initiate such proceedings. 1 The 
contrary view expressed by some of the judges in the undermentioned case 2 is, 
it is submitted, not correct. 

It is also clear that acts of a Magistrate not amounting to taking cogni- 
zance of an offence in any sense of the term as defined in Note 3, ante, would fall 
outside the province of judicial proceedings with reference to the offence. 
Hence, such act would not be judicial acts with reference to the offence. 3 

15. “Except as hereinafter provided”. — As instances of the exceptions 
to the general power conferred by this section reference may be made to the 
restrictions imposed by Ss. 195, 196, 196- A, 197, 198 and 199. By virtue of S. 1 
and S. 5, sub-S. (2), the provisions of this section must also be held to be subject 
to any special enactments that may be in force for the time being as to the 
institution of proceedings in regard to offences under such enactments. 1 

16. Who can take cognizance under this section. — As seen in Note 3, 
ante , the power of taking cognizance under this section is a special power which 
does not belong to all Magistrates although they may be competent to try or 
commit the accused for trial. The power belongs only to the Magistrates men- 
tioned in the section. Hence, proceedings initiated by a Magistrate who is not 


(5) Where the complaint is specifically under S. 182, the Court is not 
only competent but bound to take cognizance of an offence under 
that section if such offence is constituted by the facts stated in 
the complaint. The Court cannot refuse to take cognizance of 
such offence on the ground that the facts also disclose an offence 
under S. 211 the necessary conditions for proceeding with 
reference to which are not present. 5 


(5) (1922) 1922 Mad. 62 (62). Ponnusamy 

Th&var v. Emperor. 

Note 14. 

(1) (1924) 1924 Cal. 476 (479): 51 Cal. 402, 

Nage.ndra. Noth Chakrabarthi v. 
King-Empero r. 

[See also (1868) 5 Bom. I. C. R. Cr. 

29 (90. 31). Peg. v. Sadashivappa. ] 

(2) (1926) 1926 Cal. 470 (479): 53 Cal. 350, 

Emperor v. Golin Mackenzie Sfackay 
( Per B. B. Gliose, J. Compare 
also observation of Cuming, J., in 
same ease that taking cognizance 
does not involve any judicial consi- 
deration (See at p. 478, 1926 Cal. ) . 

(3) (1932) 1932 Mad. 673 (675), Yenkatasubba 

Jiao v. Anjanayulu (Directing Police 
to charge-sheet or accepting report 
of Police that ease is not true is not 
judicial act) . 

(1912) 13 Cri. L. Jour. 480 (480) (Mad.), 
Bhimaraja Venkateewarlu v. Moova 
Bapulu (Accepting Police report 
that case is not true is not judicial 
act) . 

(See also (1900) 27 Cal. 455 (457), Bari 
Charan v. Queen-Empress (After 


acquitting A in one case, Magistrate 
examining him to ascertain if there 
is ground for taking action against 
/>’ who is suspected by the Magistrate 
under cl. (c) of S. 190— Hr/d that 
A cannot be examined on oath). 
<1913) 14 Cri. L. Jour. 600 (601): 7 

S. L. R. 75, Imperator v. Shon- 
katmal (Oath cannot be administered 
1 o person examined before the offence 
is taken cognizance of).] 

[But s:*e (1928) 1928 Pat. 585 (586): 7 
Pat. 561, Shugadeva Sahay 

Hamid Miyan (Order directing Police 
to charge-sheet is judicial order). J 

NOt6 16 • _ r 

(1883) 1883 Pun. Re. 28, p. 75, 

Singh v. Emperor (The Excise Act 
being a special Act, its provisions as 
to the mode of institution of P 
ceedings for offences under that act 
are not affected by the provisions oi 
the Code of Criminal Procedure in 
S. 191 as they are expressly save 

by S . 1 ) • 
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duly empowered to take cognizance under this section are liable to be set aside. 1 
But such proceedings are not necessarily void. Under S. 529 (e ) if a Magis- 
trate not empowered to take cognizance of an offence under Cl. (a) or Cl. (6) 
of this section erroneously does so in good faith his proceedings cannot be set 
aside merely on the ground of his want of authority. 1 * But if the Magistrate 
has taken cognizance” under 01. (c) without having the power to do so his 
proceedings are, under S. 530 (k), void. 2 

Under sub-S. (2), the Local Government or the District Magistrate, and 
under sub-S. (3) the Local Government can empower Magistrates to take 
cognizance of offences under the various clauses of this section. But such power 
can be conferred only in respect of offences which the Magistrate in question 
can try or commit for trial. 3 Moreover, a third class Magistrate cannot he 
empowered to take cognizance under Cl. (e) of the section. 3 * * 

A power specially conferred upon a Magistrate under this section 
continues until it is duly withdrawn by the proper authority and remains 
pe'sonrt to him irrespective of the local area wherein he may be serving for 
the time being." In the undermentioned ease 3 it was held that a power to" take 
cognizance on information does not extend to taking cognizance on the Magis- 
tiate s own knowledge or suspicion. A special power conferred on a Magis- 
rate to take cognizance of offences on complaints is sufficient to enable him to 
take cognizance of complaints under S. 20 of the Cattle Trespass Act. No 

urther special authorisation is necessary in respect of such complaints in view 
oi the definition of the word ‘offence’ in S. 4, Cl. (o ).« 

In the undermentioned ease 6 * a special Magistrate was appointed to try a 

case. It was held that the power to try would necessarily include the power to 
take cognizance. 

The restrictions under this section as to the authorities by whom cogni- 
zance of offences can be taken apply only to cases in which the proceedings "are 

initiated under this section. In other eases such restrictions do not apply (see 
Note 2). 

As to the jurisdiction to take cognizance of offence alleged to be committed 
European British Subjects, see the undermentioned cases. 7 

i 17 ' May take cognizance ’ \ — 1 1 has been held in a series of decisions 

that tlie use of the word “may” does not make it optional with the Magistrate 

to take cognizance on a complaint which prima facie discloses an offence by a 

th^ 11 ? erson * The reason given is that the expression refers to the action of 

the Magistrate in taking cognizance in one or other of the modes specified in 


et\ r n Note 16. 

[See (1906) 3 Cnl. L. Jour. 87 (89), Jharu 
„ Jola v. Shukh Deo Singh.) 

(1981) 1931 Bern. 517 (519). K. It. 
Bhat v. Emperor. 

(1926) 1926 Cal. 470 (473): 53 Cal. 350. 
. Emperor v. Golin Mackenzie Mackay. 

<Z) (1891) Rat. Un. Re. Cr. Caa. 554 (554), 
. Queen-Empress v. Shiv ram . 

I8«e also (1895) 22 Cal. 131 (135), Chandi 
, .. Perehad v. Abdur Rahman. J 

(1926) 1926 Pot. 400 (400): 5 Pat. 447, 
Bengali Gope v. Emperor. 

[See (1902) 26 Bom. 150 (155), Emperor 

• Sada.. ) 

(1931) 1931 Bom. 517 (520), K. R. Bhat 


V. Emperor . 

(5) (1901) 1901 Pun. Re. 20, p. 51, Figure 

Lai v. Emperor of India 
(d) (1920) 1920 Bom. 85 (85): 44 Born. 42. 

Joehi r ° r V ' Vbwanath Vishnu 

(6 a) (1931) 1931 Bom. 517 (518), K. R. 

II hat v. Emperor . 

(7) (1911) 12 Cri. L. Jour. 42 (42): 34 Mad. 

i* f * n re ’ ^ • Law ranee (Juris- 
diction of District Magistrate of 
Civil and Military Station, Banga- 
lore) . * 

(1917) 1917 Mad. 139 (140), Bob Dors, 
In re (Do.). ' 
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the section. Hence according to these decisions, when a Magistrate duly- 
empowered to take cognizance of offences on a complaint receives a complaint 
the allegations in which prima fcccie show that an offence has been committed by 
a person, the Magistrate is bound to take cognizance on such complaint and 
proceed to examine the complainant on oath. 1 A contrary view has been 
expressed in the undermentioned cas e l fl by the Patna High Court. It has also 
been held that a Magistrate is not bound to take cognizance on the report of a 
Police-officer 2 or under Cl. (c) on his own knowledge or suspicion or on infor- 
mation not amounting to a complaint. 3 There does not seem to be any valid 
reason as to why there should be a distinction in this respect between the taking 
cognizance of an offence under Cl. (a) and Cls. (b) and (c). It is submitted 
that the view that the Magistrate is bound to take cognizance whenever a 
complaint is made, is not correct. 


It has been seen in Note 10 (see Note 10, Pts. 13 to 16) that where 
subsequent to the initiation of proceedings against one person in regard to a 
certain criminal transaction it is alleged that another person is implicated in 
such transaction no Court other than the one which has already seism of the 


case relating to the transaction can proceed against such person. Similarly, it 


has been held that where proceedings have been started in respect of one offence 


alleged to be involved in a criminal transaction and subsequently it is proposed 


to start proceedings in respect of other offences involved in such transaction it 
is not regular for any Court other than the one which is already in seisin of the 


case relating to the transaction to start such proceedings. 4 In some decisions, 
however, it has been held that the fact that cognizance of an offence has been 
taken by one Court does not (by itself) preclude any other Court from taking 
cognizance of the same offence 5 but that multiplicity of proceedings should be 
avoided by suitable orders of transfer. 6 


Note 17. 

(1) (1886) 13 Cal. 334 (335, 336), Vmer AH v. 

S offer Ali. 

(1002) 29 Cal. 410 (412), Kuldip Salmi v. 
Budhan Magton. 

(1887) 14 Cal. 707 (711), Queen-Empress 
v. Sham LaV . 

(1926) 1926 Cal. 470 (479): 53 Cal. 350. 

Emperor v. Qolin Mackenzie Maekay. 

(1904) 1 Cri. L. .Tour. 980 (981. 982) 

(All.), Bhiku ■ Bari v. Emperor. 

(1923) 1923 Pat. 539 (540), Nand Eishore 
Missir v. Kalika Missir. 

(1899) 1899 All. W. N. 201 (202), Karim 
v. AdU. 

(1888) Rat. Un. Re. Cr. Cas. 368 (369), 
In re Bai Kashi. 

(1834) Rat. Un. Re. Cr. Cas. 206 (206), 
In re Chhatrasanji. 

(1891) Rat. Un. Re. Cr. Cas. 562 (503), 
Queen-Empress v. Ramachandra. 

(1901) 4 Oudh Cas. 127 (131), Ram Sarup 
v. Emperor. 

(1873) 7 Mad. H. C. R. App. 31 (31), 
Madras High Court Proceedings 

2g 1873 . 

(1867) 8 Suth. W. R. 65 (65), Queen v. 
Nubas Mahton. 

(1870) 14 Suth. W. R. 36 (36). Ameer 
Mahomed v. G. Brass. 

(1871) 3 N.-W.P. 272 (273), Re Ram- 
chum. 

(la) (1929) 1929 Pat. 473 (475), Bharat 

Kishore Lai Singh Deo v. Judhistir 
Modalc. 


(2) (1904) 1 Cri. L. Jour. 980 (982) (AH.), 

Bhik Mari v. Emperor. 

(1913) 14 Cri. L. Jour. 218 (218, 219) 
(All.), Sarfarz Khan v. King-Em- 
peror. 

[But see (1888) Rat. 375 (375), Queen- 
Empress v. Gamfl.] 

(3) (1914) 1914 Cal. 456 (464): 41 Cal. 350. 

Romesh Chandra Banerjee v. Em- 
peror (Magistrate is not bound to take 
cognizance on basis of what is found 
on the spot) . 

(1899) 1899 All. W. N. 201 (202), Kerim 
v. AdU. 

(1902) 6 Cal. W. N. 926 (926. 927). Lla- 
ma n Singh v. HaHiman Mandal. 
(1901) 4 Oudh Cas. 127 (131), Ram Sarup 
v. Emperor. 

[See also (1887) 14 Cal. 707 (712), Queen- 
Em press v. Sham Lall.] 

(4) (1929) 1929 Pat. 710 (712), Ghana Maha - 

patra v. Emperor. 

(5) (1923) 1923 Cal. 652 (653): 50 Cal. 482. 

Ilari Satya Bishnu v. King-Emperor. 
(1931) 1931 Pat. 50 (52), Ramji Qufrat* 
v. Emperor (There is nothing to 
prevent a District Magistrate, when 
moved to act under S. 436 from 
taking cognizance in his discretion of 
the complaint under S. 191). 

(1933) 1933 Lah. 852 (853): 14 Lah. 820. 

Dhamrantri Durga Das v. VnP*™*- 

(6) (1923) 1923 Cal. 652 (653): 30 Cal. 482. 

Ilari Satya Bishnu v. King-Emperor. 
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Where a case pending before one Court is transferred to another Court, 
the latter can take cognizance of any offence involved in the case and proceed 
against any person implicated therein. 7 

The order of a Magistrate declining to take cognizance of an offence does 
not operate as autre fois acquit and does not preclude cognizance being taken of 
the same offence again. 8 

The pendency of civil proceedings concerning the matter involved is no 
bar to the initiation of criminal proceedings under this section. 9 Nor is it an 
objection to such proceedings that a civil action is maintainable in respect of the 
matter (unless the dispute is purely of a civil nature.) 10 The fact that the 
accused (a soldier) has been departmentally punished for his misdeed is no bar 
to his criminal prosecution. 11 


Illegalities or irregularities in regard to the arrest of the accused person 
do not affect the jurisdiction of the Court to take cognizance of the case against 
him. 12 


18. Limitation . — Sec S. 4 (70, Note 14. 

19. ‘‘Upon receiving complaint of facts which constitute offence”. — 
For definition of complaint, sec S. 4 (h). As has been seen in the notes to that 
section, a complaint can be made by any person who is aware of the facts of the 
case, except in cases where there may be a special provision to the contrary. 
Hence a Magistrate can take cognizance of an offence on a complaint by whomso- 
ever the complaint may be presented. It has been held by two of the judges in 
the undermentioned case 1 that a Magistrate can prefer a complaint to himself 
and can take cognizance of such complaint. The reason given is that taking 
cognizance does not involve any judicial act and that therefore there is nothing 
anomalous in a Magistrate taking cognizance of his own complaint. There is, 
however, a difference of opinion on the question whether ‘taking cognizance’ is 
a judicial act for which, see Note 14, ante. 

The motive of the complainant in making a complaint is immaterial. A 


S. 190, 
Notes 
17—19. 


(7) 


( 8 ) 


<») 

( 10 ) 

( 11 ) 

( 12 ) 



(1901) 5 Cal. W. N. 488 (489). Agen 
Maliamad Akand v. King-Emperor. 

[See also (1907) 5 Cri. L. Jour. 104 ( 10 ;,): 
30 Mad. 228, Public Prosecutor v. 
Manika Qramani (Jurisdiction of ap- 
pellate Court to try a case it* elf. 
instead of ordering a retrial b> 
Subordinate Court) . J 

(1988) 1933 Pat. 242 (243): 12 Put. 234. 

V rna Singh v. Emperor. 

[But see (1928) 1928 Pat. 585 (586):* 
Pat. 561, Shukadcva Sahay v. U" 
mid Miyan (After Police report stat- 
ing that there is no case and the 
acceptance of such report by a Ma- 
gistrate competent to take cogni- 
zance the District Magistrate cannot 
order the Police to charge sheet/— 
Submitted of doubtful correctness). I 
(1868) 9 Both. W. R. 22 (22), Mad hub 

Kyburto v. Keshub Singh. 

(1868) 10 8uth. W. R. 40 (40), Khosal 

. ▼. Ioolsce. „ 

(1887) Rat. 818 (819), Queen-Empress v. 
Ramnaik. 

(1008) 26 Mad. 124 (125), Emperor v. 

Ravalu Kesigaud. 

(1891) Rat. 588 (684), Queen-Empress v. 

Cr. P. 0.— 124 








Kehman. 

(1928) 1928 Sind 161 (163), Wheeler v. 

Emperor. 

(1911) 12 Cri. L. Jour. 356 (356): 35 
Born. 225, Emperor v. Viyanak I)a- 
tnodar Sararkar. 

(1932) 1932 Bom. 610 (612. 613), It ugh u- 
noth Latin nusa Walvekar v. Em- 
peror. 

(1897-1901) 1 Upp. Bur. Rul. 182 (183), 
Ah fl in v. Quecn-Empr.’.is. 

(But compare (1925) 1925 Bom. 131 (133, 
134): 49 Bom. 212. Candri P.avoo 
v. Emperor (Arrest held illegal and 
also Police report on which accused 
was sent up for trial — Held (hut tho 
prosecution was without jurisdic- 
tion) . ] 


Note 19. 

(1) (1926) 1926 Cal. 470 (477. 179): 53 C'nl. 

350 (F. B.), Emperor v Colin 
Mackenzie Mackay ( Per B •! . Chose 
and Cuming, JJ. — Rankin and 
Chakravarti, JJ . — Contra — Wabn- 

sley, J. — Such a course is irregular,, 
not illegal) . 
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S 190 Magistrate can take cognizance on a complaint though it is vindictive 2 or has 

Notes been actuated by malicious feeling. 3 Provided that a complaint contains the 

19 — 20. elements mentioned in S. 4 (/i), the form in which it is couched is immaterial. 

Moreover, any irregularity in this respect is, it has been held, curable under 
S. f>29 (e). 3 ' a (Sec also Notes under S. 529). 

A complaint on which a Magistrate can take cognizance under this section 
must state the facts which constitute the offence charged. 4 If the facts stated in 
the complaint do not constitute any offence, the Magistrate cannot take cognizance 
on such complaint. 4 ' 4 But the complaint need not state all the facts on which 
the accused is to be charged. 5 Further, any defect in the complaint due to the 
insufficiency of facts stated therein is curable under S. 529 (e). G 

In taking cognizance on a complaint, a Magistrate is not confined to the 
sections mentioned in the complaint. He can take cognizance of any offence 
which, in his opinion is constituted by the facts stated in the complaint, provided 
that he is otherwise competent to do so. 7 

See also Notes 4. 11. 12 and 17 above. 

20. Report of Police-officer — Cl. (b). — Clause (b) as it stood before the 
amendment of 1923 contained the words “upon a police report of such facts. ” 
These words would of course include police reports in cases which could be 
investigated by the police under Chap. XIV of the Code. 1 But there was a 
conflict of opinion as to whether the words would include reports in cases which 
the police had no authority to investigate under Chap. XIV. On the one hand 
it was held that the words “police report ” referred only to reports in cases 
which the police could investigate under Chap. XIV, i.e., in cases of (a) 
cognizable offences and (b) non-eognizable offences into which the police have 
been ordered by a Magistrate under S. 155 to investigate. According to this 
view, therefore, reports of the police as to non-cognizable offences which the 
Police had not been duly ordered by a Magistrate to investigate were not in- 
cluded in the expression “police report”. 2 On the other hand it was held by 


(2) (1892) 15 Mad. 63 (64). Queen-Empress 

v. Snmiappa. 

(3) (1891) Rat. Un. Ro. Cr. Caa. 549 (550), 

Queen-Empress v. Manji. 

(3-a) (1935) 1935 Sind 1 (2): 28 S. L. R. 

347, Rahimbvx Karimbux v. Em- 
peror. 

(4) (1900) 27 Cal. 985 (988), Durga Das v. 

Umesh. 

(1930) 1930 Bom. 372 (373), In ro Shivlin • 
gappa Bhagappa. 

(1925) 1925 Mad. 1157 (1157), Seshayya 
v. Subbarayudu (No proscribed form 
of words is necessary but the facts 
prima facia constituting an offence 
must be stated) . 

(1933) 1933 Sind 393 (394), Bulomal v. 
Emperor. 

(1912) 13 Ori. L. Jour. 691 (692) (Cal.), 
Feroja Peshakar v. Emperor. 

(1891) 1891 Pun. Re. No. 8, p. 21, Sardar 
Dayal Singh v. Empress. 

(4-a) (1884) Rat. Un. Re. Cr. Cas. 206 (206), 

In re. Chhatrasangi. 

<5) (1909) 9 Cri L. Jour. 108 (111): 32 Mad. 

8, In ro Subramania Siva. 

(6) (1932) 1932 Bom. 610 (612), Emperor v. 





(1925) 

(1903) 

(1891) 

(1899) 

(1895) 

(1913) 

(1900) 


(1901) 

(1902) 

(1871) 


‘aghnnath Lahanusa. 

925 Lab. 266 (267): 5 Lab. 550, 
'hairati Ram v. Malawa Ram. 

5 All. 209 (211), Emperor v. AW*, 
lat. 584 (585), Government of 
ombay v. Sheikh Muhammad. 

6 Cal. 786 (789, 790), Jogat 

handra Mozumdar v. Queen-Em- 
ress 

895 Pun. Re. No. 23, p. 65 (66), 
'iron Pitta v. Queen-Empress. 

Note 20. 

4 Cri. L. Jour. 218 (219) (All.), 
areferaz Khan v. Emperor. 

900 Pun. Re. No. 22, p. '50, 

' mpress of India, v. Chet Singh 
Police Chalan is a Police report of 
ie facts constituting an offence 
•ith the further incident that the 
ccused and witnesses accompany 
ie report) . „ 

901 Pun. Re. No. 8. p. 28 . Qu^n- 
' mpress v. Sunder Singh (Do. ) . 

6 Bom. 150 (156, 157, 158), Ktng- 
'mperor v. Sada. 

Bom. H. C. 113 (115), Reg. v. 
afar Ati. 
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the Chief Court of Lower Burmah 3 and in certain decisions of the Patna High 
Courts and the Judicial Commissioner’s Court of Upper Burmah 5 that the ex- 
pression “police report” included reports as to non-cognizable offences in cases 
which the Police had not been ordered by anv Magistrate to investigate under 
S. 155. 


The substitution of the words '‘report in writing of such facts made by 
a Police-officer” for the words ‘‘police report of such facts” has not made matters 
clearer. The words “report in writing of such facts made by a Police-officer” 
would of course include a report by the police in any case which they can in- 
vestigate under Chap. XIV, i.c., the report by the Police in a cognizable case or 
in a non-cognizable case which they have been ordered by a Magistrate to in- 
vestigate. 0 But there is still a conflict of opinion as to whether they would 
include the reports of the Police in a non-cognizable case which the Police have 
not been ordered to investigate. The general view is that the words as now used 
in the section are not technical as the words “Police report” before the amend- 
ment were held to be, and that they would include such report. 7 A contrary 
view, has, however, been expressed by the Bombay High Court in the under- 
mentioned cases. 8 A similar view was held by the Lahore High Court in an 
earlier decision, 9 though in its later decisions that High Court also adopted 
the general view on the question. 10 

The question also arises whether in eases which the Police cun investi- 
gate under Chap. XIV this clause only refers to their final report under S. 173 
or includes also other reports. On this question, before the amendment of the 




(1921) 1921 Lah. 345 (34G). Khushal Singh 
v. Emperor. 

(1894) 1894 Pun. Re. No. 24. i>. *3. 

Samun v. Queen-Empress. 

(1909) 9 Cri. L. Jour. 108 (110. Ill): 

32 Mad. 3. In re Subramanui 

Siva. , _ 

(1923) 1923 Oudh 4 (7): 26 Oudh Cns. 

44, Gaga Jfarhai v. King-Emperor. 
(1920) 1920 Pat. 614 (614). Ham Lai v. 
Emperor. 

(1920) 1920 Pat. 670 (671), Maungu Koeri 
v. Emperor. 

(1897-1901) 1 Upp. Bur. Rul C4 (»•*). 

Queen-Empress v. Jargissa. 
(1892-1896) 1 Upp. Bur. llul. 328 (329), 
Queen-Empress v. Nga Thau off. 
(1912) 13 Cri. L. Jour. 752 (753): 6 

S. L. R. 82, Imperator v. Khushnl- 
el aa Topandas. 

(1924) 1924 Lah. 258 (260): 4 Lah. 3«>9. 

Mehr Chiragh Din v. Emperor. 
(1903) 2 Oudh Cas. 1 (6), MohJcam Singh 
v. King-Emperor (Assumed) . 

<3) (1904) 1 Cri. L. Jour. 193 (197-a): 2 

L. B. R. 146, Emperor v. Kga Pn 
Thin (Overruling 1 L. B. R. :> ? • 1 
... L. B. R. 18 and 1 L. B. R* 58) . 

(4) (1920) 1920 Pat. 700 (702), Abdul Ah v. 

Emperor (‘Police report’ is not res- 
tricted to merely reports under 
Chapter XIV of the Code upon in- 
formation lodging to the police but 
embraces all reports submitted under 
S. 24 of the Police Act). 

(1919) 1919 Pat. 319 (320), Eqbal Khan 
,_ v . v. Emperor. . 

(6) (1904) 1 Cri. L. Jour. 1047 (1049): 1904 

U. B. R. 25. King-Emperor v. Nga 

Thaung. 


(1914) 1914 Upp. P>ur. Rul. 31 (31): 2 
U. B. R. 19, Nga Saw Kc v. Em- 
peror. 

(6) ( 1930) 1930 Bom. 372 (372), In re Shiva- 

linguppa lihagappa. 

(1927) 1927 Bom. 440 (443, 414): 51 Bom. 
498, Emperor v. Shivaswami. 

(7) (1926) 1926 Mud. 865 (870): 49 Mad. 

525 (F. B.), Public Prosecutor v. 
Prthnarehi Chet I g (Overruling 1925 
Mud. 672). 

(1928) 1928 All. 765 (766): 51 All. 382, 
Prog Dolt Teteari v. Emperor. 

(1924) 1924 Cal. 476 (479): 51 Cal. 402, 
Niigeiulrouath Chakrabarlhi v. King- 
Emperor. 

(1928) 1928 Lah. 66 (67), Emperor v. Walli 
Mahomed. 

(1927) 1927 Lah. 702 (703), Shankar Lai 
v. Emperor. 

(1933) 1933 Sind 188 (190), Abdullah 
Khan v. Emperor. 

(But see (1933) 1933 Mud. W. X. 876 

(878), Mallikarjuna Prasadrao v. 
Emperor (Submitted not correct in 
view of the F. B. decision of the 
Madras High Court cited above).] 

(8) (1927) 1927 Bom. 440 (443, 444): 51 

Bom. 498, Emperor v. Shivasivami. 
(1925) 1925 Bom. 131 (134): 49 Bom. 

212, Chandri Itauoo v. Emperor. 
(1932) 1932 Bom. 610 (612, 613), Raghu- 
nath Lahamusa Walvekar v. Empe- 
ror. 

(9) (1925) 1925 Lah. 237 (238), Emperor v. 

(thu'am Hussain. 

(10) (1928) 1928 Lah. 66 (67), Emperor v. 

WaVi Muhammad. 

(1927) 1927 Lah. 702 (703), Shankar Lai 
v. Emperor. 
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clause referred to above, there was a conflict of decisions. The general view 
was that the clause applied not only to the final report under S. 173 but also 
to other reports. 11 The Calcutta High Court however, held that the expres- 
sion “ Police report” only referred to the final report under S. 173. 12 Under 

the present clause, it is settled that it includes not only the final report under 

S. 173, but also other reports made by the Police. 18 

It is thus clear from the above discussion that the general consensus of 
judicial opinion since the amendment ol the section is that the words, “report 
ot a Police-officer’ have a wide meaning and include any report of a Police- 
officer as to an offence whether the case is one which he can investigate or not 
and whether the report is in any particular form or not. But in order to con- 
stitute a report of a Police-officer even in this broad sense, the allegation must 
be made by a Police-officer as such and not as a private person. 14 

A report of a Police-officer on which a cognizance can be taken under 

this clause must give the facts constituting the offence charged. 15 If the facts 

recited in the report do not constitute any offence the Magistrate cannot take 
cognizance of such offence on it. 1(> But the report need not state what each 
prosecution witness named therein is going to depose to. 17 

The offence of which cognizance is taken on a Police report need not be 
the same as that to which the Police investigation was originally directed. Thus, 
where a person, gives information to the Police of the commission of a cognizable 
offence and the Police after investigation find that the information is maliciously 
false and make a report recommending the prosecution of the informer the 
Magistrate can take cognizance of the offence of bringing a false charge under 
S. 211 of the Penal Code as on the report of the Police, provided that it is other- 
wise open to him to do so. 18 

If in the opinion of the Magistrate the facts stated in the report of a 
Police-officer amount to an offence he can take cognizance of such offence on 


(11) (1910) 11 Cri. L. Jour. 150 (151): 1910 

Pun. Re. 3. Abdullah v. Emperor 
(Police report under S. 62 is Police 
report under this section). 

(1878) 2 Weir 119 (119). Tli'h ('our! Pro- 
ceedings, 5th Feb. 1878, .Vo. 269 
(Report under S. 157 of Code is 
Police report). 

(1917) 18 Cri. L.. Jour. 425 (426) (All.). 

Chulab Rat v. Emperor (Report of Pro- 
secuting Inspector in course of 
trial, applying to add certain per- 
sons as accused included in "Police 
reoort” ) . 

(1924) 1924 Sind 71 (72): 17 S. L. R. 

150, Mehrab v. Emperor (Overrul- 
ing 12 Cri. L. Jour. 92 (93) — Re- 
port not recommending prosecution of 
certain persons — Held it was Police 
report as to such persons) . 

(12) (1924) 1924 Cal. 476 (479): 51 Cal. 402. 

Nagendra Nath Chakrabarty v. Em- 
perory. 

(1910) 11 Cri. L. Jour. 453 (462): 37 

Cal. 467, Jinrindrn Kumar Ghose v. 
Emperor (Assumed). 

(13) (1924) 1924 Cal. 614 (616), Bholanath Das 

v. Emperor. 

(1933) 1^33 All. 399 (400). Chunni Lai 
v. Emperor (Application made by 


Prosecuting Inspector to put a pro- 
secution witness on trial as accused 
is a report in writing by a Police- 
officer) . 

(1924) 1924 Pat. 597 (599), Raghupal Na- 
rayan Singh v. Emperor. 
ill) (1904) 1 Cri. L. .Tour. 193 (199): 2 L. 

B. R. 146, King-Emperor v. Nga 
Po Thin ( Per Berks, J.). 

(15) (1910) 11 Cri. L. Jour. 145 (146): 37 

Cal. 49, E. O. Lee v. /7. L. Adhx- 


( 16) 


(17) 


kary. 

(1930) 1930 Bom. 372 (372. 373), In re 
Shivalingappa Bhagappa (Mere re- 
cital of sections not enough). 

(1924) 1924 Cal. 476 (479): 51 Cal. 402, 
Nagendra Nath Chakrabarthy v. 
Emperor (Do.). 

(1922) 1922 Cal. 538 (539), Paramananda 
Agarivala v. Emperor. 

(1875) 2 Weir 246 (246), High Court Pro- 
ceedings, 24 th July, 1875, 

(1907) 6 Cri. L. Jour. 34 (36) (Cal.). 

Mokimiji Das v. Emperor. 

(1922) 1922 Pat. 294 (296), H. Grant 


v. Emperor. _. 

(18) (1919) 1919 Pat. 319 (320), Bqbal Kluin 

v. Emperor. 

(1929) 1929 Pat. 514 (515, 516), Lalbihark 
Singh v. Emperor. 
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such report although, in the opinion ot‘ the Police -officer, the facts do not amount 
to such offence. 10 The reason is that the section only requires a report of the 
facts constituting an offence and that the opinion of the reporting officer is not 
material.- 0 Similarly, a Magistrate can take cognizance of an offence on the 
facts contained in the report of a Police-officer although in the opinion of such 
officer there is not sufficient evidence to justify taking further action. 21 


The clause requires that the report of a Police-officer under it must be 
in writing. Hence the view expressed before the amendment that even an oral 
report would come within the purview of the clause 22 is no longer good law. 

It has been held that where a Magistrate takes cognizance of an offence 
on the statement of a Police-officer which does not amount to a ' 1 report in writ- 
ing of a Police-officer ,, within this clause, the case is covered by the provisions 
of S. 529 ( e ) so that if the Magistrate has acted in good faith, the proceedings 
initiated by him are not affected. 23 (See Notes under S. 529). 


It has been seen that it is settled law since the amendment of 1923 that 
a Magistrate can take cognizance not only on the final report of the Police under 
S. 173 or charge sheet but also on other reports of a preliminary nature. 
Suppose a Magistrate has taken cognizance with reference to certain accused 
persons on the basis of a preliminary report of the Police. If in the final report 
or charge sheet subsequently submitted by the Police, the names of some of 
the accused persons as to whom the Magistrate lias taken cognizance are omitted, 
the Court is not bound to drop further proceedings against them on this ground. 
The omission of the names in the charge sheet or the final report in such a case 
ls nothing more than an advice tendered by the prosecuting authority and the 
Magistrate is not bound to follow such advice. But as a general rule it will 
not be proper to disregard the opinion of the Police in such matters without 
giving any reasons for differing from it. 24 


(!9) (1933) 1933 Pat. 50 (51), Basdeo Narain 

v. Emperor (Case bearing on S. 5 of 
Prevention of Molestation and Boy- 
cotting Ordinance — S. 5 of 1932 — 
Under that section Magistrate may 
only take cognizance of an offence 
punishable under S. 4 on a report 
in writing of facts which constitute 
such offence. Contention that the 
report in question was not such a re- 
port as the Police-officer did not re- 
commend prosecution under this Ordi- 
nance hut recommended that action 
should be taken under Criminal Law 
Amendment Act. But as the facts 
alleged constituted an offence under 
the Ordinance, the Magistrate could 
take cognizance of it. The opinion 
of the Police-officer as to whether 
such facta alleged constitute an of- 
fence under the Ordinance is irrele- 
vant) • , 

1933 Pat. 50 (51), Basdeo Narain 
v. Emperor. 

2 Weir 119 (119), nigh Court Pro- 
ceedings, 5th February, 1878, A»- 

269 (Police report under S. 157 (2) 
that there were no sufficient grounds 
for entering on an investigation) . 
(1924) 1024 Sind 71 (72): 17 S. L. R. 

160, Mehrab v. Emperor (Overrul- 
ing 12 Cri. L. Jour. 92). 

(1907) 6 Cri. L. Jour. 275 (276) (All.), 


[See 


(20) (1933) 

(21) (1878) 


Emperor v. Dal ip Singh. 
also (1917) 18 Cri. L. Jour. 425 
(428) (All.), (iulab Rai v. Em pc- 


rot\ 


(1887) 14 Cal. 707 (712), Queen-Empress 
v. Sham Lai (At any rate, cojrni* 
/a nee can be taken in such cases, 
on Magistrate's own suspicion). 

(1904) 1 Cri. L. Jour. 539 (541): 1904 

IJ. B. R. 4, Lachmanan Chetlg v. 
Emperor (Do.).] 

[But see (1932) 1932 Mad. 673 (674), 

Veukatasubba Rao v. Narahari Settu 
A njanepalu (Submitted not correct) 1 

*22) (1904) 1 Cri. L. Jour. 193 (197): 2 L. 

B. R. 146, King-Emperor v. A Jna 

Po Thein ( Per Fox, J. ) . 

<->3) (1928) 1928 Lah. 66 168 ). Emperor v. 

n (f r ti Muhammad. 

(1926) 1926 Mad 865 (871): 49 Mad. 

•»w> (1* . B ), Public Prosecutor v. 
Rethnavelu Chetlg. 

124) (1924) 1924 Pat. 597 (602), Raghnpat 

arain .Singh v. Emperor (If not- 
withstanding the opinion of the 
Police the Magistrate wishes to pro- 
ceed against any person the proper 
procedure is to direct tho Police to 
put in a supplementary charge sheet 
and not to himself Include such names 
in tho original charge sheet or to 
order the inclusion of such names 
therein) . 


S. 190, 
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This clause applies only to the report of a Police-officer. But under 
special statutory provisions, the report of any other officer also may be treated 
as the report of a Police-officer for the purposes of this section. 25 

Police reports are not in themselves evidence and ought not to be treated 
as such. 20 


See also Note 4. above. 

21. Complaint by Police-officer. — S. 4 (//) excludes from the definition 
of a complainant, the report of a Police-officer. The wide meaning given to the 
expression “report of Police-officer” since the amendment of Cl. (b) of this 
section in 1923 (See Note 20 above) does not, however, deprive a Police-officer 
of his right to make a complaint instead of a report. 1 He can make such a com- 
plaint in respect of any offence whether he can investigate into it or not . 2 More- 
over where the allegation of a Police-officer is held not to amount to a report oi 
Police-officer it can be treated as a complaint if it otherwise satisfies the require- 
ments of the definition of a complaint. 3 


Prior to the amendment of S. 200 in 1923 by the addition of Cl. (aa) 
thereto, the question whether the information laid before a Magistrate by a 
Police-officer was a report of a Police-officer or a complaint was of importance 
for the following reason. If the information was a complaint, then the exami- 
nation of the Police-officer under S. 200 became necessary; 4 if the information 
was held to be a Police report, then such examination was not necessary. 5 A 
question also arose as to whether the absence of such examination (assuming 
the information only amounted to a complaint and not a Police report) was 
fatal to the proceedings; 6 or only an irregularity curable under S. 537. 7 In 
view of the amendment of S. 200 by the addition of Cl. ( aei ) such discussion 
has become academical so far as the question of the examination of the Police- 
officer is concerned. The reason is this. Section 200, Cl. ( aa ) provides inter 
alia that when a complaint in writing is made by a public servant acting or 
purporting to act in the discharge of his official duties, the complainant need 
not be examined on oath under the section. A Police-officer being clearh a 
public servant, his examination on oath is thus not necessary, even if it be held 


(25) (1927) 1927 Cal. 405 (400): 54 Cal. 371. 

Radhika Mohan Das v. Humid A/» 
(Under S. 74 (4) of Bengal Excise 
Act V of 1909 — Report of Excise 
Sub-Inspector is to be deemed a re- 
port of a Police-officer for the pur- 
poses of S. 190). 

(26) (1900) 1900 Pun. L. R. No. 71, p. 73, 

K ala n da r v . Em p ress . 


Note 21. 

(1) (1933) 1933 Sind 188 (190), Abdullah 

Khan v. Emperor. 

(2) (1929) 1929 Pat. 514 (516), Lalbihari Singh 

v. Emperor. 

(3) (1902) 26 Bom. 150 (156, 157) (F.B.), 

King-Emperor v. Sada. 

(1927) 1927 Bom. 440 (443, 444): 51 

Bom. 498, Emperor v. Shivaswami . 
(1932) 1932 Bom. 610 (612), Raghunath 
Lakanusa- Walvekar v. Emperor. 
(1909) 9 Cri. L. Jour. 108 (110, 111): 32 
Mad. 8, In re Subramania Sira. 
(1919) 1919 Cal. 383 (384), Harikar Roy 
v. Emperor. 


(4) 

(5) 

( 6 ) 

(7) 


(1919) 1919 Cal. 433 (434): 46 Cal. 807, 
Dhairab Chandra Hama v. Em- 
peror. 

(1925) 1925 Lah. 237 (238), Emperor v. 
Qhulam Hussain. 

(1927) 1927 Lah. 702 (703), Shankar Lai 
v. Emperor. 

(1921) 1921 Lah. 345 (346), Khvshal Singh 
v. Emperor. 

(1912) 13 Cri. L. Jour. 691 (692) (Cal.), 
Feroja Peshakar v. Emperor. 

(1919) 1919 Cal. 433 (436): 46 Cal. 807, 
Bhairab Chandra Barna v. Emperor. 

(1904) 1 Cri. L. Jour. 193 (197a) : 2 

L. B. R. 146, King-Emperor v. 
Nga Po Thin. 

(1920) 1920 Pat. 670 (671), Mangu Koen 
v. Emperor. 

(1920) 1920 Pat. 614 (614), Ram Lai v. 
Emperor. 

(1919) 1919 Cal. 383 (384), Harihar Roy 
v.- Emperor. 

(1919) 1919 Cal. 433 (436): 46 Cal. bOi, 
Bhairab Chandra Barna v. Emperor. 
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that the information which he lays before a Magistrate in his official capacity 
is a complaint and not a Police report. Hence, whether the information laid 
by Police-officer before a Magistrate is treated as a Police report or as a com- 
plaint, his examination on oath is not necessary. 

But, the question as to whether such information amounts to a complaint 
or a report of a Police-officer may be material for other purposes. Thus, there 
are various sections of the Code which apply only to cases started on a com- 
plaint; for instance, see Ss. 202, 203, 247, 248 and 259. In such cases, the 
above question will be a material one. 


22. Power of Magistrate to order Police to charge sheet any person. — 
There is no provision in the Code authorising a Magistrate to order the Police 
to charge sheet any person. The Code only empowers certain Magistrate to 
order the Police to investigate cases (See Ss. 155, 156, 196-B and 202) and the 
Police are required to make a report to the Magistrate as to the result of their 
investigation ( See S. 173). But the Police are entitled to come to their own 
conclusion in making their report and the Magistrate cannot order them to put 
in a charge sheet when they are of the opinion that the case is not true. 1 The 
Patna High Court, however, seemed to hold that il is a proper procedure for a 
Magistrate who thinks it. fit to proceed judicially against any person to order 
the Police to charge sheet him. 2 It is submitted that such a view is not correct. 
As pointed out by the Allahabad High Court in the undermentioned case 3 the 
Proper procedure when a Magistrate proposes to take judicial action against 
any person is to take cognizance of the case against him and not to send the 
papers to the Police so as to deprive him of his right under S. 191 to have his 
case tried by some other Magistrate or by the Sessions Court. Moreover, when 
a charge sheet is filed against any person at the instance of the Magistrate, and 
the latter takes cognizance on such charge sheet, though apparently the case is 
taken cognizance of on a Police report, the Magistrate being the real originator 
°f the proceedings is not competent to try the case (See S. 556, Note 20) and 
the accused is entitled to have the case transferred to some other Magistrate. 4 


23. “Upon information— That such offence has been committed” — 
Cl. (c). — The object of this clause is to enable a Magistrate to see that 
justice is vindicated, notwithstanding that the persons individually aggrieved 
are unwilling or unable to prosecute. 1 Hence, the proper use of the power con- 
ferred by the clause is when a Magistrate has reason to believe the commission 
of an offence but, is unable to proceed in the ordinary way owing to the absence 
°f any complaint or Police report about it. 2 Therefore, when there is a complaint 


S 190, 
Notes 
21—23.. 


Note 22. „ , , 

(1) (1982) 1932 Mad. 673 (673), Venkata 

Subba Rao v. Naraharisetly Anfa- 

(2) (1924) 1924* W Pat. 697 (602), Raghupat 

Narapan Singh v. Emperor (See 
observations In the case). n 

(See also (1928) 1928 Pat. 685 (586) . 7 
Pat. 561, Shukadeva 6 ahay v. 
Hamid Miyan (District Magistrate 
can call ipr chargo-aheet from 

(®) ( 1981 ) W81 M 2li! 278 (274, 276), Nek Ram 


v. Emperor. 

(4) (1921) 1921 Horn. 365 (365), Gundo 

Cliikko Kulkarni v. Emperor. 

[See nlso (1903) Pun. L. R. No. 116, 
)». 488, Crown v. Jummun. ] 

Note 23. 

(1) (1870) 13 Suth. W. R. 27 (31), Nobin 

Roy v. Surendranath Roj/ . 

(1017) 1917 Pat. 611 (612), Jtiuna Ltd 
Sahu v. Emperor. 

(2) (1917) 1917 Pat. 611 (612), Jhuna Lai 

Sahu v. Emperor. 
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or Police report before a Magistrate he cannot ignore it and proceed under this 
clause . 3 


The “information' ’ under this clause may be conveyed in any form. 
Thus, it may be in the form of a letter to the -Magistrate. 4 Or, it may be in the 
form of an order for the prosecution of certain persons. 5 Further, the informa- 
tion need not be given with the object of moving the Magistrate to take steps 
tor the punishment of an offence. Thus, a petition to the Magistrate praying 
lor action under S. 107 or S. 145 may contain the information on which 
the Magistrate can take cognizance of an offence under this section. 6 7 But unless 
the information leads to the conclusion that an offence has been committed, a 
Magistrate cannot act on it under this clause. 6 ' 11 


The information need not lie personally given ; it may be sent by post ? It 
must, however, lie given to the Magistrate directly. Thus, suppose A gives certain 
information to B and the latter makes a complaint to a Magistrate on the basis 
of such information. The Magistrate takes cognizance on such complaint. In 
such cases, he cannot be held to take cognizance on the information given by A. 8 

The information under this clause may be received from any person (other 
than a Police-officer). Thus, a Magistrate can act on the confession of the 
accused himself though it is not recorded under S. 164. 9 He can also act on an 
anonymous communication to him. 10 


The information under this clause may be oral. 11 But it is most desirable 
that a Magistrate should record the information on which he acts 12 though he 
need not disclose the source of the information. 13 But the omission to make such 
record is only an irregularity which does not necessarily vitiate the proceedings. 14 


It is not necessary that the information on which a Magistrate acts under 
this clause must be received by him in his capacity as a Magistrate. It is open 
to him to act on information received by him otherwise than in such capacity. 15 


(3) (1917) 1917 Pat. 611 (612), Jhuna Lai 

Sahu v. Emperor. 

(1907) 8 Cri. L. Jour. 505 (510): 4 L. 

B. R. 300, Mesh idi Kluin v. The 
Rangoon Municipal Committee ( Per 
Irwin, O.C.J. contra Ormond, J.). 

(4) (1910) 11 Cri. L. Jour. 736 (736) (Rang.), 

Mating Kye v. Emperor. 

(1925) 1925 Oudh 144 (144): 28 Oudh 

Cas. 33, Chlmtc Maharaj v. King- 
Emperor. 

(1892) 1892 Pun. Re. No. 2, p. 5, Abdul 
Ghani (Informal or demi-official 
notes will do) . 

(5) (1908) 7 Cri. L. Jour. 224 (226) (Cal.), 

lianai Lai v. The Emperor. 

(6) (1930) 1930 Oudh 500 (502), Sarfaraz v. 

Emperor . 

( 6-a) ( 19^3) 1923 Pat. 532 (534), Gaju Chati- 

dhuri v. Debi Chaudhuri. 

(7) (1884) 2 Weir 467 (468), Re Lurisetli. 
(1879) 2 Weir 149 (149), High Court Pro- 
ceedings, 20 tk September, 1879. 

(8) (1893) 20 Cal. 481 (482), Bhunit Ch un- 

der Nath. v. Jabcd Ali Biswas. 


(9) (1932) 1932 Mad. 500 (501): 55 Mad. 

717, Arunaehulla Reddi v. Emperor. 

(10) (1928) 1928 All. 756 (758), Bhairon Pra- 

sad v. Emperor. 

(1898) 3 Cal. W. N. 65 (66), In the 


< 11 ) 

(12) 


(13) 

(14) 
( 13 ) 


matter of Hari Narain Bose. 

(1909) 2 Ind. Cas. 436 (438): 36 Cal. 
433, Clarke v. Brajendra. 

(1926) 1926 Rang. 46 (47), Maung Nyi 
Bn v. Emperor. 

(1906) 3 Cri. L. Jour. 473 (476) (Cal.). 
Thakur Prasad Singh v. Emperor. 

[See (1908) 8 Cri. L. Jour. 235 (241): 
35 Cal. 1076, Rash Behan Lajl 
Mondal v. Emperor (It is enough it 
the record shows that the Magistrate 
had sufficient material before him to 
consider that a primn facie case 
had been made out).] _ . . 

(1906) 3 Cri. L. Jour. 473 (476) (Cal.), 
Thakur Pershad Singh v. Emperor. 

(1926) 1926 Rang. 46 (47), Maung Ngi Bu 
v. Emperor. . 

(1926) 1926 Rang. 46 (47), Maung A»/» Bu 
v. Emperor. ,, , 

(1920) 1920 Mad. 19 (19): 43 Mad. 709, 
In re Sundaresan. 

(1930) 1930 Rang. 253 (254): 8 Rau*. 
246, Emperor v. Nga P° 

(1924) 1924 Pat. 128 (130): 2 Pat. 4o9, 
Cheta Mahto v. Sing-Emperor. 

(1910) 11 Cri. L. Jour. 305 (306): 37 

Cal. 221, Lakhai Narain Ghose v. 
The Emperor ( Per Carnduff, J- 
Contra Stephen, J.}. 
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.■« 'ztod Ttr m,<i " , H,is - 

cognizance under Cl. ( b ) or Cl (a) as,s 101 takm 2 

rr ssr r 

t Jt £ ,nnot he based on information given by a Police-officer ’» 
bcc also Notes 4, 9, 10 and 22. 

24. Clauses of section alternative but not mutually exclusive _rt w 

7 ak r cog “r““ of » n i» «* soctta? 

:r„ - -*■ = 

(1) Complaints [Cl. («)]. 

(2) Reports of Police-officers [Cl. (&)]. 

(3) Information received from any person other than a Police-officer 

oi the Magistrates own knowledge or suspicion [Cl. ( c )]. 

Any one of the above materials is sufficient to enable a Murinw* 
initiate proceedings under this section. In other words, the different clauses oi 
the section under which cognizance can be taken arc alternative nml „ n t 
mutually exclusive. Hence, cognizance of the same offence can be taken under 
lnore ^ ian one °f the above clauses. Thus, when a Magistrate ho* }Jp 1 • 

iSF * ,nd * " ali " “™ ■>*»« C'^"r; 


( 1 ) 


C2) 


Illust rations. 

J complains to a Magistrate about an offence by B Tl.o 
als0 ■ "port from the police about the same offfnee Tl t " T 
cognizance of the offence and proceeds against B It is eontendtl th t . 1 °’ 
Magistrate must be deemed to have taken cognizant- on t’o , t . lat th ® 
that as he failed to examine him under S. 200 the' entire nroeee r am 
vitiated. H,M. that the Magistrate need not be deemed to hav k Zl 

zanee on the cnmp!n...t exclusively. lie may bo heid to have taken ogn- 

zanee on the ,.<d,ce report also and hence his failure to examine ,/ does not 
vitiate the proceedings . 2 1 uut 

T) complains to a Magistrate about an offence and mentions A as l, 
initted it. The police also send a report about the o.curren e to th L”!s' 

trate m winch they accuse B of the nllece<l offend • 1 \ 

cognizance against both A and B. B contends that the MagislraTe Inavb.g 


[But see (1904) 3 Cri. L. Jour. 473 (476) 
(Cal.), Thakur Pershad Sing v. 
. Emperor. J 

(16) (1917) 1917 Pat. 011 (612), Jhuna 

Sahu v. Emperor. 

(1910) 11 Cri. L. Jour. 453 (462): 

Cal. 467, Barindrn Kumar v. 


Lai 

37 


(.8) Sep iPooltV' T < 20 >- 

( 19 ) ( 1929 ) 1929 Pa . 5/4 jl } w 

Singh v. Emperor ’• LfUbihar{ 


Em - 


peror. 

(1910) 11 Cri. L. Jour. 150 (151): 1910 
• Pun. Re. No. 3, Abdulla v. The 

■in\ King-Emperor of India. 

' 17 ' (1919) 1919 Mad. 30 (31), V. Rama- 

murthg Aiyar v. Paraearam Man- 
gayacharytUu. 

Or. P. C. — 125 



(1) (1929) J^ 9 ^t^73 4 (475), Bharat Kiehore 
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S. 191. 


already taken cognizance on D's complaint under 01. (a) of this section, it 
is not competent to the Magistrate to take cognizance of the same offence 
under Cl. (b) also. Held, that the contention is untenable and that a Magis- 
trate can take cognizance of the same offence both under Cl. ( a ) and Cl .(b) 
of the .section. 3 

25. Revision. — The proceedings of a Magistrate taking cognizance oi 
an offence under this section is a judicial proceeding. 1 ( See Note 14 above) 
and as such is subject to the revisional jurisdiction of the High Court. 2 Hence, 
where a Magistrate institutes proceedings against any person without there 
being sufficient materials for doing so, the High Court can interfere in revision 
and quash the proceedings. 3 . 

An order of a Magistrate ref using to take cognizance of an offence has 
also been dealt with by the High Court in its revisional jurisdiction in the under- 
mentioned cases. 4 Such an order being virtually a refusal by a Court to apply 
its mind to an offence in its judicial capacity, cannot be treated as a judicial 
order, (see Note 14 above). But it is conceived that the interference by the 
High Court in the above cases would be justified under its general powers of 
superintendence over Subordinate Courts. (See Government of India Act, 
S. 107.) 

In the undermentioned ease 5 it was held that the order of a District 
Magistrate directing the police to charge sheet certain persons was a judicial 
order and subject to the revisional jurisdiction of the High Court. It is 
submitted that the view that such an order is a judicial order is open to doubt. 
(See Note 14 above). 

191.* When a Magistrate takes cognizance of an offence 

under sub-section (1), clause (c), of the 

oJappiicltton 0 fT“us“a nt preceding section, the accused shall, before 

any evidence is taken , be informed that he 

*(CODE OF 1882 — S. 191, last para, added by Act III of 1884.) 

191. * * * 

When a Magistrate takes cognizance of an offence under Cl. ( c ), the accused, or, 

when there are several persons accused, any one of them, 
Cognizance of offences by shall be entitled to require that the case shall, instead of 
Magistrates. being tried by such Magistrate, be either transferred to an- 

other Magistrate or committed to the Court of Sessions. 


(CODES OF 1872 and 1861— Nil.) 


(3) (1933) 1933 Rang. 271 (272), TJ Po Tone 

v. Emperor. 

Note 26. 

( 1 ) (1924) 1924 Cftl . . 476 (479): 51 Cal. 402, 

Nagendra v. Emperor. 

[See also (1868) Rat. Un. Re. Cr. Cas. 

8 (10), Reg. v. Sudasevappa . ] 

(2) (1902) 4 Cal. W. N. 825 (826), Shahirum 

v. Queen-Empress. 

(3) (1932) 1932 Pat. 72 (78), Raghunalh Puri 

v. Emperor. 

(1933) 1933 Pat.. 244 (246): 12 Pat. 341, 
Deonarain Singh v. Emperor. 

(1902) 4 Cal. W. N. 825 (827), Shahimm 
v. Queen-Empress . 

(1899) 3 Cal. W. N. 330, Notes (331), 
Empress v. Tfameed. 

[See also (1928) 1928 Pat. 585 (586): 7 
Pat. 561, Shukdeva Sahay v. Hamid 


(4) (1891) 


(1884) 

(1888) 

(1902) 

(1886) 

(188S) 


(5) (1928) 


Mian. 1 

1891 Rat. Un. Re. Cr. Cas. 562 
(563), Queen-Empress v. Rama- 
chandra (Complaint — Refusal to 
take cognizance on) . .. 

Rat. Un. Re. Cr. Cas. 206 (206), 
In re Chattersingji (Do.). 

Rat. Un. Re. Cr. Cas. 368 (369), 
In re Bai Kashi (Do.). 

29 Cal. 410 (412). Xutdip Sahat v. 
Budhan Mahton (Do.). 

13 Cal. 334 (336), TJmer Al% v. 
Safer Ali (Do.). 

Rat. Un. Re. Cr. Cas. 375 (375), 
Queen-Empress v. Gema (Ponce 
report — Refusal to take cognizance 

1928 Pat. 585 (586): 7 Pat. 561, 
Sukhdeva Sahay v. Hamid M%yan. 
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is entitled to have the case tried by another Court, and if the 
accused, or any of the accused if there be more than one, objects 
to being tried by such Magistrate, the case shall, instead of being 
tried by such Magistrate, be committed to the Court of Session 
or transferred to another Magistrate. 


SYNOPSIS. 


SCOPE AND APPLICABILITY OF SECTION 
NATURE OF ACCUSED’S RIGHT UNDER THIS SECTION 
OBJECTION TO COMMITMENT TO SESSIONS BY MAGIS- 
TRATE TAKING COGNIZANCE 
APPLICABILITY OF THE PROVISIONS TO APPEALS 
EFFECT OF NON-COMPLIANCE WITH SECTION 
APPLICABILITY OF SECTION TO SECURITY PROCEEDINGS. 


Not 


No. 

1 

2 

3 

4 

5 

6 


Other Topics. 


Accused is not entitled to select liis Court. 
See Note 2, Pt. 1. 

Objection when to be taken. See Note 2, 
F.N. (4). 

Omission to inform accused of his rights — 
Effect of. See Note 5. 

Principle of section. See Note 1, Pt. 1. 


“Shall be informed that ho is entitled to 
have the case tried by another Court” 
See Note 2. 

0 

S. 101 and S. 556 compared. See Note 1. 
Trial does not include preliminary inquiry 
before commitment. See Note 1. Paras. 
2 (3) and Note 2, Pt. 2. 


1. Scope and applicability of section.— This section only applies to 
cases in which a Magistrate takes cognizance of an offence under S. 190 
sub-S. # (l), Cl. (c) . In such cases, a Magistrate takes cognizance suo modi 
either on his own knowledge or suspicion or on information furnished bv some 
person (not being a Police-officer) who is not prepared to take the responsibility 
of filing a complaint. Hence, the law (under this section) partly out of regard 
for the susceptibilities of the accused and partly to inspire confidence in the 
administration of justice, allows the accused the right to claim to be tried before 
another Court. But where the Court has been set in motion by a valid 
complaint or report of a Police-officer, such considerations do not apply and this 
section has no application. 1 (As to when a Magistrate may be said to have taken 
cognizance under Cl. (c) of S. 190, see Notes under S. 190). 

This section may be compared to S. 556 below. The following points of 
distinction between the two sections may be noted : — 


Section 101 — Note 1. 

(1) (1914) 1914 Sind 65 (66): 7 S. L. R. 

77, Emperor v. Shetcakram. 

(1901) 26 Bom. 193 (196). Emperor v. 
, • Ifalhar Martand Kulkarni. 

(1909) 10 Cri. L. Jour. 18 (19) (All.), 
Jahu Lai r. Pir Bakhsh. 


(1902 03) 1902-03 U. B. R. Or P C 

(1917) r 2 - 2 \‘ Ve ^ Da X‘ E m P eror - 

(1917) 18 Cri. L Jour. 273 (274) (Pat.), 

Ilaldeo TjqV v. Eniveror 

(1927) 1927 All. 101 (101, 102), Saldeo 

v. Emperor. 


S. 191, 
Note 1. 


m 
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S. 191. 
Note 1 


(1) 8. 556 contemplates cases in which a Magistrate oi* Judge is 

personally interested in a case. This section applies to cases 
where a Magistrate has taken cognizance of an offence under 
Cl. (c) of S. 190, sub-8. (1). The two classes of cases are not 
identical. Thus, though a Magistrate may have taken cognizance 
of a case under Cl. (c) of S. 190, he may not be personally 
interested in the case within 8. 556 and if he complies with the 
provisions of this section, the bar under S. 556 may not apply 
to him. 2 Conversely, though a Magistrate may be personally 
interested in a case within 8. 556 he may not have taken cogni- 
zance under Cl. (c) of 8. 190. In such cases, though this 
section does not apply, the Magistrate will be disqualified from 
trying the case. 3 But in several instances, both the sections 
may apply. Thus, a Magistrate may both have taken cogni- 
zance under Cl. ( c ) of 8. 190 and also be personally interested 
in the case within 8. 556. In such cases, although the accused 
does not exercise his option of demanding a trial by a different 
Court under this section, the bar under S. 556 would apply and 
the Magistrate would be incompetent to try the case. 

(2) The bar under 8. 556 cannot be waived by the accused. But the 

accused can waive his privilege under this section. In other 
words, under this section, if the accused on his being asked if 
he has any objection to his being tried by the Magistrate who has 
taken cognizance under Cl. (c) of S. 190 does not object, the 
Magistrate is not precluded from trying the case. ( See Note 2). 
But under S. 556, the disqualification of the Judge or Magis- 
trate to try the case in which he is personally interested is 
absolute (except in cases where the Appellate Court permits 
such trial). 

(3) l nder this section the disqualification of the Magistrate applies 

only to the trial of the case. It does not apply to a commitment 
of the accused to sessions; so that notwithstanding the objection 
of the accused a Magistrate who has taken cognizance under 
Cl. (c) of S. 190 can conduct the preliminary inquiry under 
Ch. IS and commit the accused to the sessions. (See Note 3). 
But under S. 556, the Magistrate or Judge who is personally 
interested in the case can neither try the case nor commit the 
accused to sessions. • • 

(4) This section only applies to cases where cognizance of an offence 

has been taken (see Note 6) while S. 556 is general in its terms 
and applies also to cases where there is no question of any 
offence being taken cognizance of. 


(2) (1924) 1924 Ranfr. 352 (352), Nya Chit 

Kyau • v. Emperor. 

(1893) 15 All. 192 (194), In the matter of 
Gnveshi. 

(3) (1921) 1921 Horn . 365 (365), Gundo 

Chikko Kutkarni v. Emperor. 


[See also (1903) 1903 Pun. L. R. 116 
(468), Crown v. Juanman. 

(1913) 14 Cri. L. Jour. 425 (Cal.). 

Ananta Ram Tcwari v. Sheikh Altab 
Sarkar. ] 
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_ 2. • Nature of accused’s right under this section.— The right of accused 
under this section is to have his case tried by another Court. For this purpose, 
the section provides that the accused must he informed before any evidence is 
taken that he is entitled to have his case tried by another Court and that if he 
objects to being tried by the Magistrate who has taken cognizance of the case 
the case should be transferred to another Magistrate or be committed to the 
sessions. But the accused is not entitled to claim that his ease must he tried l>v 
a particular Court. 1 Thus, he cannot insist that his case must be committed to 
the sessions and not sent to another Magistrate. All that the accused is entitled 
under this section is to demand that his case should be tried by another Court. 
It is left to the Magistrate to decide in the exercise of his discretion whether 
the case should he committed to the Sessions or transferred to another Magis- 
trate 2 (except in cases exclusively triable by a Sessions Court where die 
Magistrate would be hound to commit the case to Sessions). In exercising this 
discretion, the Magistrate will he guided by considerations similar to those which 

will apply when deciding the question if a case should he tried by himself or 
should be committed to the Sessions. 3 


Unless the accused on being informed of his right under this section 
makes his objection to being tried by the Magistrate who has taken cognizance 
of the case, such Magistrate need not transfer the ease to any other Magistrate 
or commit it to the Sessions. 4 In other words, the right of the accused under 
this section is one that can be waived by him. But where the accused is not 
informed at all of his right as required by this section, he cannot lie held to 
waive his right merely because he docs not object to being tried by the Magis- 
trate who has taken cognizance of the case. 5 


S. 191, 
Notes 
2-3. 


The section comes into force only after the accused appears. Where the 
accused has not appeared at all, an application for transfer of the case would 
be premature. 0 


3. Objection to commitment to sessions by Magistrate taJring* 

cognizance — The section only entitles the accused to claim that his case should, 

be tried by another Court. He is not entitled to object that the Magistrate who 
bas taken cognizance of the case must not hold the preliminary inquiry 
under Chapter 18 in cases committed to the Sessions. 1 



Note 2. 

(1) (1905) 2 Cri. L. Jour. 582 (584) (Bom.), 

In ro Shrinivas Krishna Shriralkar 
(He is not entitled to insist that the 
case should be committed to sessions). 

(2) (1899) 22 Mad. 148 (149). Queers Empress 

v. Felix (Magistrate is not hound to 
transfer the case. He can elect to 
commit the case to the Court of 
Session) . 

(1900) 2 Weir 150 (151), In re Beyyci 
Redd* (Do.). 

(1905) 2 Cri. L. Jour. 582 (584) (Bom.), 
Ill re Shrinivas Krishna Shriralkar 
(Magistrate not bound to commit to 
sessions merely because accused asks 
... for commitment) . 

(8) [See (1909) 10 Cri. L. Jour. 224 (225): 


(4) 


(5) 

( 6 ) 

( 1 ) 


2 S. L. R. 9, Emperor v. Tarumal 
JJ3) 15 All 192 (194). In re Ganeshi 
(1924) 1924 Rang. 352 (352), Nga Chi 

K ya to v . E rn pero r . 

(See also (18971901) 1 Upp. Bur. Rul. 
127 (131), Queen v. Nga Aung Gy 
(Option of accused to he exerciset 
. iftoox at commencement of proceedings).] 
(1899) 3 Cal. W. N. 279 (280) ( N . ) , 

MQno . jfayhah Aeharjre v. Empress. 
(1909) 9 Cri. L. Jour. 64 
Maung Shive Ilia v 
Note 3. 

(1899) 21 All. 109 (110), Queen-Empresi 
' „ „ v v - Abdul Jfazzak Khan. 

(1918) 1918 Cal. 3 (3, 4). Azem AH v. 
Emperor. 


(65) (Rang.) 
Emperor. 
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S. 191, 
Notes 

4—5. 


4. Applicability of the provisions to appeals. — It has been held by the 
Calcutta High Court 1 that a Magistrate who has taken cognizance of an offence 
under S. 190, Cl. (c) cannot hear an appeal from a conviction in the case (which 
is tried by another Magistrate) without following the procedure laid down by 
this section. The reason given is that an appeal is part of the trial for an offence 
and as such is covered by the section. But the Allahabad High Court has taken 
a contrary view. 2 


5. Effect of non-compliance with section.— Under this section the 
Magistrate is bound to inform the accused of his right to have the case tried by 
another Court and if the accused objects to being tried by the Magistrate, the 


latter is bound to give effect to the objection. Non-compliance with the section 
in tins respect is not a mere irregularity curable under S. 537 but is an illegality 
and renders 'the proceedings null and void. 1 Hence it is desirable that a Magis- 
trate should make a note on the record that the provisions of the section were 
complied with. 2 But the absence of such a note need not necessarily lead to the 
inference that the provisions of the section were not complied with. 3 


Where the Magistrate who has taken cognizance under Cl. (c) of S. 190 
Irunsftrs of his own motion, the case to another Magistrate, the proceedings are 
not open to attack on the ground of non-compliance with the provisions of this 
section. 4 


Note 4. 

( 1) .( 3908) 7 Cri. L. Jour. 224 *226), Bansi 

Loll v. Emperor. 

(2) (1809) 1890 All. W. N. 74 (76), In the 

matter of Inagat Hussain. 

Note 6. 

()) (1891) 12 , All. 345 (317), Queen-Empress 

v. Hawthorne . 

(1905) 2 Cri. L. Jour. 809 (S10) : 28 

All. 212, Emperor v. Chedi. 

(1913) 14 Cri. L. Jour. 218 (219), Sar- 
feraz Khan v. Emperor. 

(1921) 1921 All. 286 (286); Jiam Ratan v. 
Emperor. 

(1918) 1918 All. 17 (18): 41 All. 164, 

Mahadeo Sing v. Emperor. 

(1923) 1923 All. 383 (384), Chandcr Sen 
Emperor. 

(1926) 1926 All. 325 (326), N a rain Das 
v. Emperor. 

(1934) 1934 All. 693 (693), Sardar v. 
Emperor. 

(1902) 6 Cal. W. N. 202 (203), In (he 

matter of Akbar Sfomin . 

(1920) 1920 Lah. 203 (204), Anandi Per- 
sh/id v. Emperor. 

(1921) 1921 Lah. 235 (235), Bodha v. 

■Emperor. 

(1903) 4 Pun. L. R. 485 (488), Crnu'n 

v. Jumman. 

(1914) 1914 Lah. 165 (166), Makhan Singh 
v. Gunner Jepson. 

(1926) 1926 Lah. 627 (628), Sammnn v. 
Emperor . 

(1905) 2 Cri: L. Jour. 365 (366), Em- 

peror v. Mul Raj. 

(1905) 2 Cri. L. Jour. 45 (45): 1905 

P. R. 8, Emperor v. Abdul Rahim. 

(1898) 1898 Pun. Re. No. 13 (31), Ghafi 
v. Queen-Empress . 

(1905) 2 Cri. L. Jour. 187 ( 188 ), Kai- 
hatja Lull v. Emperor. 

(1909) 10 Cri. L. Jour. '303 (304): 5 


N. L. R. 113, Emperor v. Sakhia. 

(1928) 1928 Notes 44 (c), Suraj Din ▼. 
Emperor. 

(1900) 13 C. P. L. R. 191 (192), Empress 
v. Amarsingh Patwari. 

(1897-1901) 1 Upp. Bur. R. 224 (225), 
Quren-Em press v. Nga Ta Po. 

(1897-1901) 1 Upp. Bur. R. 56 (57), Nga 
Piling v. Quscn-Empress . 

(1912) 13 Cri. L. Jour. 52 (53), Madar 
Sahib v. Emperor. 

(1897-1901) 1 Upp. Bur. R. 59 (59), 
Queen-Empress v. Jfi Chin Ma. 

(1906) 4 Cri. L. Jour. 374 (374), Mohib 


Ali v. Emperor. 

(1924) 1924 Oudh 448 (448): 28 Oudh Cas. 
1, King-Emperor v. Naipal. 

(1933) 1933 Pat. 297 (298): 12 Pat. 753, 
Baldeo Prasad v. Emperor. 

(1900) 2 Weir 151 (151), In re Abdul Ally 
Sahib (Omission to inform may ho 
a ground for having the proceedings 
set aside, but it is no ground for 
making an 'order for transfer). 

[See (1931) 1931 All. 273 (274), Nek Ram 
v. Emperor (A Magistrate should 
not try to evade the provisions of 
S. 19 i bv sending the papers to the 
Police anil asking them to prosecute 
a person instead of himself taking 
cognizance under S. 190, cl. (c).J 

[But see (1897-1901) 1 U. B. 127 (131), 
Queen-Empress v. Nga Aung (in 
absence of prejudice conviction not 

set aside).] ^ . 

>) (1905) 8 Oudh Cas. 418 (419), Raja Bhag- 

ivan Baksh v. King-Emperor. 

)) (1905) 8 Oudh Cas. 418 (419), Raja bhag- 

tcan Baksh v. King-Emperor. 

1) (1933) 1933 Pat. 242 (244): 12 Pat. 234, 

Uma Singh v. Emperor. 

(1904) 1 Cri. L. Jour. 539 (Ml): 19 ? 4 


TT 


Emperor. 
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6. Applicability of section to security proceedings. — -Thip section 
applies m terms only to cases where cognizance of an offence has been taken. 
The question has arisen whether the principle of the section applies to security 
proceedings under Ch. 8 of the Code where there is no question of an offence 
being taken cognizance of. In other words, the question is: where security 

. . ^ ^ any person on the Magistrate’s own knowledge, 

is it open to him to hear the case and pass final orders therein or should the case 
be transferred to some other Magistrate to be heard and disposed of by him ? 
On this question there is a conflict of decisions. According to the Calcutta 1 
and Patna 2 High Courts, the principle of this section applies in such cases and 
the case must be transferred for disposal to another Magistrate. The contrary 
view has been held by the High Courts of Allahabad 3 and the Sind Judicial 
Commissioner’s Court. 4 


1 S>2*. (1) Any Chief Presidency Magistrate, District 

Magistrate or Sub-divisional Magistrate 
Magistrates. ° f cases by ma 5 r transfer any case, of which he has 

taken cognizance, for inquiry or trial, to 
any Magistrate subordinate to him. 

(2) Any District Magistrate may empower any Magis- 
trate of the first class who has taken cognizance of any case to 
transfer it for inquiry or trial to any other specified Magistrate 
in his district who is competent under this Code to try the accus- 
ed or commit him for trial ; and such Magistrate may dispose of 
the case accordingly. 


S. 191, 
Note 6. 


S. 192. 


SYNOPSIS . 

Note No . 

I SCOPE OF THE SECTION . . . . . . 1 

II 4 ‘TAKEN COGNIZANCE” .. .. .. 2 

III STAGE AT WHICH TRANSFER SHOULD BE ORDERED. 3 

(1) Transfer of a transferred case .. .. 4 

(2) Transfer of a case remanded for further enquiry . . 5 


*(CODE OF 1882— S. 192.) 

Any District Magistrate or Sub-divisional Magis- 
Transfer of cases by tratc may transfer any case, of which he has taken cogni- 

Magistrates. zance, for inquiry or trial to any Magistrate subordinate 

to him. 

S . £ 9 

Any District Magistrate may empower any Magistrate of the first class who has 
-Oaken cognizance of any case, to transfer it for inquiry or trial to any other specified 
. -Magistrate in hie District who is competent under this Code to try the accused or com* 
anit him for trial; and such Magistrate may dispose of the case accordingly. 


Koto 0. 

(1) (1902) 29 Cal. 392 (393). Alimuddin 

Howladar v. Emperor. 

'(2) (1918) 1918 Pat. 98 (98), Qodhan Ahir v. 

Emperor. 


(3) (1904) 1 Cri. L. Jour. 807 (809): 27 

•All. 172, In the matter of Mithu 
Khan. 

(4) (1927) 1927 Sind 77 (77): 20 Sind L. R . 

291, Mahomedally v. Emperor. 
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Note No. 


IV "CASE” — MEANING OF 

V TRANSFER OF PROCEEDINGS UNDER OTHER ACTS. 
VI EFFECT OF TRANSFER UNDER THE SECTION 

VII ERRONEOUS ORDER OF TRANSFER— EFFECT OF 

VIII NOTICES OF TRANSFER 



Other Topics. 


Case under S. 107 and S. 110. See Note 6, 
Pts. 1-6. 

‘‘For inquiry or trial.* * See Note 1, Pts. 
4-7. 

How much of the case is transferred. See 
Note 8, Pts. 5 and 6. 

Procedure after transfer. See Note 3, Pt. 

6 . 


Proceedings under S. 145. See Note 1, Pt. 
9, Note 4, Pts. 8-10. 

“To any Magistrate subordinate to him.” 
Sec Note 1, Pt. 2. 

Tiansfer by a High Court. See Note 4, 
Pts. 4. 

“Who is competent.” See Note 1, Pt. 8. 


(CODE OF 1872— S. 44, Para. 1, S. 141, Paras. 2 and 3.) 

44. The Magistrate of the District or any Magistrate of a division of a district 

may make over any criminal case taken up by hint on sus- 
, Transfer of criminal picion or brought before him on complaint or on report by 

cases to Subordinate Magis- the police, for inquiry or trial to any Magistrate suboidi- 

trate. nate to him, to be dealt with to the extent of the 

powers with which the Subordinate Magistrate may have 

been invested under the provisions hereinbefore contained. 


Who may entertain com 
plaints. 

Effect of reference. 


Any Magistrate to whom any case is duly referred, by 
any Magistrate duly empowered to make such reference, 
may dispose of such case. 


A complaint or 

Effect of complaint 
Police-report. 


a police-report gives jurisdiction to a competent Magistrate to 
inquire into or try any offence covered by the facts com- 
or plained of or reported, and also to try or commit for trial 
any person who, at the time when the complaint or report 
is made, or subsequently, appears to have committed the 

offence disclosed. 


(CODE OF 1861— S. 273.) 

CHAPTER XVI. 

OF ENQUIRIES AND TRIALS BEFORE THE 
SUBORDINATE MAGISTRATES. 

273. Criminal cases brought before the Magistrate of the district or a Magistrate 

in charge of a division of a district, either on complaint 
Reference of cases to preferred directly to such Magistrate or on the report of 

Subordinate Magistrate. a Police-officer, may be referred by such Magistrate to 

any Magistrate subordinate to him. The reference shall be 
for enquiry or for trial if the offence be triable by such Subordinate Magistrate, or with a 
view to commitment to the Court of Session if such Magistrate is competent to commit to 
the Court of Session, or with a view to commitment to the Supreme Court of Ju ica ar , 
if such Subordinate Magistrate is competent to commit to such Supreme Court. Provide® 
that nothing in this section shall prevent any Subordinate Magistrate from entertaining 
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1. Scope of the section. — The section empowers a Chief Presidency 
Magistrate, a District Magistrate, a Sub-Divisional Magistrate, or a First Class 

r empowered, to transfer a case from his file to that of a 
Magistrate subordinate to him. But it is necessary that the following condi- 
tions should be fulfilled 

(1) The Magistrate should first have taken cognizance of the case 

before he can make an order of transfer. 1 

(2) The transfer should be made to a Magistrate subordinate to him. 2 

The section does not authorize a transfer by a Subordinate 
Magistrate to a superior Magistrate. Where a subordinate 
Magistrate wants to refer a ease to a superior Magistrate for 
giving enhanced punishment to the accused, he should proceed 
under S. 349 of the Code. 3 

(3) The transfer to the subordinate Magistrate should he for inquiry 

or trial, i.e. 9 for disposal by him, 4 and not for mere investigation 
and report, 5 or for merely considering the report of an investi- 
gation which the transferring Magistrate has ordered under 
S. 202.° Where a Magistrate wants to keep a case on his own 
file and refer it for investigation and report by a subordinate 
Magistrate, he should proceed under S. 202 of the Code. The 
provisions of this section and S. 202 are distinct and separate 
and the powers conferred by one section do not curtail the 
powers conferred by the other. 7 


either on complaint preferred directly to such Magistrate or on the report of a Police- 
officer (in cases in which the Subordinate Magistrate is authorized to receive such report), 
any case that such Magistrate is, by any law for the time being in force, competent 
to entertain. 


Section 192 — Note 1. 

v-U (1902) 5 Oudh Cas. 104 (167), Emperor 

v. Pray Bakah Singh. 

(1918) 1918 Mad. 555 (557): 41 Mad. 

/ON 246, Nagireddy Kondarcddy, In re. 

UJ (1900-1902) 1 L. B. R. 59 (59), Empress 

v. Manny Gale. (Transfer cannot be 
made to a village headman, who is 
not a Magistrate). 

(1872) 7 Mad. H. C. App. 5. 

[See (Under the Code of 1861, a Full Power 
Magistrate was not subordinate to a 
District Magistrate und licnco it was 
held that a transfer could not be made 


to him . ) 

Rat. Un. Ro. Cr. Cas. 18. 

Rat. Un. Re. Cr. Cas. 32, Reg. 

( 1900) 

v. Babon Antone. 

Rat. Un. Re. Cr. Cas. 34. 

(1920) 

Rat. Un. Re. Cr. Cas. 50. 

5 Bom. H. C. R. Cr. 09 (72. 78, 

(5) (1910) 

79) (F.B.), Reg. v. Krishna 

Paraslirarn . 

4 Bom. H. C. 34 (34), Bagu valad 

(1016) 

Oswari. 




•nut see (1870) 7 Bom. H. C. Cr. 69 
(70), Reg. v. Mangla BhxUia. 1 
[See also (1867) 4 Bom. II. C. R. Cr. 

83 (33), Reg. v. Visvanath Daula- 

<1872) 9 Bom. H. C. 167 (168), Reg. 

v. Papidio Muthoo (A full power 
Magistrate who has received a com- 

Cr. P. 0.— 126 


plaint is not competent to refer it to 
a subordinate Magistrate for dis- 
posal ) . 

(1872) 9 Bom. II. C. 168 (168), Reg. 

v - Pakirappa Bin Ningappa (Do.).l 
[See however (1869) 4 Mad. H. C. App. 
40 (41). 1 

(. 1 ) (1890) 32 All. 66 (68), Empress v. Radhe. 
(1906) 4 Cri. Jj. Jour. 213 (214) (Cal.), 
Pa n i v. Kemp. 

(4) (1916) 17 Cri. L. Jour. i46 (147): 43 

( al. 173: 1916 Cal. 867, Gangadhar 
P radlt a a v . Em pe ro r . 

(19101 11 Cri. L. Jour. 525 (526): 38 

Cal. 68. Ilaricharan v. Srish Chan- 
dra . 

27 (al. 921 (924), Mahadeo Singh 
v. h m press . 

(565), Ram, Barai 
St ugh v. Ram Prat up Rax. 

11 Cri. L. Jour. 525 (526): 38 

Cal- 68, Tlari Char an v. Srish 
Chandra. 

17 Cri. L. Jour. 146 (147): 43 

Cal. 173: 1916 Cal. 867, Gangadhar 
l radhan v. Emperor . 

(1869) 1 N.-W. P. 306 (307), In re Kewul 
Singh. 

(6) (1925) 1925 Cal. 742 (743), Mahabir Singh 

v. Giribala Dassi. 

(7) (1919) 1919 Cal. 59 (60): 46 Cal. 854, 

Amrit Majhi v. En\peror. 


S. 192, 
Note 1, 
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S. 192, 
Notes 
1-3. 


(4) The Magistrate to whom the ease is transferred should be other- 
wise competent to inquire and try the ease transferred. 8 Juris- 
diction and competency which is not otherwise inherent in a 
Magistrate cannot be conferred merely by virtue of a transfer 
under the section. Thus proceedings under S. 145 cannot be 
transferred to a Second or Third Class Magistrate. 9 


2. “Taken cognizance”. — As already seen in Note 1, a Magistrate 
cannot transfer a case under the section unless he lias taken cognizance of it. 
Thus a District Magistrate cannot pass an order for a judicial inquiry by a 
Subordinate Magistrate in a case taken cognizance of not by himself, but by a 
Joint Magistrate without withdrawing the case to his own file. 1 


The provisions of S. 190, supra prescribe as to how a Magistrate can take 
cognizance of a case. He can, for instance, take cognizance of a case upon a 
complaint preferred to him. 2 The complaint may be in the form of a report 
submitted by a Subordinate Magistrate. 3 It has been held by a Full Bench of 
the High Court of Calcutta 4 that a Chief Presidency Magistrate can prefer a 
complaint to himself against a person for giving false evidence before him, and 
then transfer the case for inquiry or trial by a Subordinate Magistrate under 
this section. By virtue of Cl. (c) of S. 190, a case can be taken cognizance 
of even without a formal complaint, and it is competent for a Magistrate acting 
under that section to transfer such cases also. 5 


3. Stage at which transfer should be ordered. — All that the section 
requires is that the Magistrate should have taken cognizance of the case before 
transferring it. He need not judicially consider the case before making the 
transfer. 1 Nor, is lie bound to examine the complainant on oath where the com- 
plaint is in writing, or issue process before transfer. 2 (Vide S. 200) . But he 
can transfer the case at any stage after taking • cognizance. Thus, he can 
transfer a case after framing a charge 2 ' 11 or after issuing processes to t le wi 


(8) (1907) 34 Cal . 926 (927), Budhan Mulilo 

v. Issur Singh. , 1in 

(1871) 6 Beng. L. R. App. 115 (11>)» 
Gobind Chandra Biswas v. Hem 
Chandra Border. 

(1896) Rat. 838 (838), Empress v. Khandu 

Ganu. ... 

<9) (1878) 3 Cal. 754 (755), Sufferuddm 

Ibrahim . 

Note 2. , 

( 1 ) (1900) 27 Cal. 798 (800), Jhumuck Jha 

v. Pathuk Mandal. 

(2) (1914) 1914 Cal. 479 (479, 480) : 42 Cal- 

19, Abhoycsican v. Lisbon Mohan 

Banerjce . „ _ 

[See n’so (1903) 1903 Pun. Re. Ao. 9, 

p. 10, Motan v. Emperor. ] 

<3) (1924) 1924 All. 190 (191), S u raj Prasad 

v. Emperor. 

(1904) 1 Cri. L. Jour. 335 (337): 26 All. 
514, Emperor v. Sundar Sarup. 

( 4) (1926) 1926 Cal. 470 (472, 477, 478): 53 

Cal. 350, Emperor v. Mackay. 

(5) (1909) 8 Cri. L. Jour. 374 (376): 1 

S. L. R. 119, Emperor v. Allah- 

icarayo. _ . 

(1910) 11 Cri. Ij. Jour. 736 (736) (Rang.), 
Maung Eye v. Emperor. 

Under S. 273 of the ■ Code of 1861 a Magis- 
trate was empowered to transfer only 
cases taken cognizance of on a com- 
plaint or upon a Police report and 


not cases taken cognizance of other- 
wise, as for instance, under S. 68 
of the Code. These decisions are 
not good laic under the present Code. 
(1871) 3 N. W. P. 126 (126), Queen v. 

Syml Assuf Ali Khan. 

(1873) 19 Suth. \V. R- 30 (30), In re 
Dhunput Singh. 

(1869) 12 Suth. W. R. 49 (50). Bhugoban 
Chunder v. Mohun Ch under. 

(1868) 9 Suth. W. R. 70 ( <0), In re 
Hossain Manjce. 

(1869) 3 Beng. L. R. 67 (68), Queen v. 

Mahim Chandra Chuckrabutty . 
(1872) 7 Mad. H. C. App. 2.. 

Note 3. -o o i 

(1) (1926) 1926 Cal. 470 (477, 479): »3 Cal- 

' 350 (F.B.). Emperor v. Cohn Mac- 
kenzie Mackay. . 

(2) (1926) 1926 Pat. 358 <3o9), Raja Xadhu 

Sudan Deo v. Panu Parhi . 

(1926) 1926 Cal. 470 (479) : o3 Cal. 350 
(FB), Emperor v. Cohn Macken 

,1872) 1*8 ££%. R- 18 (20), KHu,o- 
butt Ghuru v. Siam A.l\. 

(1870) 14 Suth. W. R. 1 (2). Q™*" v ‘ 
Omesh Chundar. gQ) 

. [Bat S VV,? 7 v! ! JJI- ( Submitted uoi 

(2-a) ( 1934) C °1934 M?dV J 435 ,'436): 57 Mad. 



Transfer of cases by Magistrates. 


1003 


nesses for the prosecution. 3 

A transfer cannot, however, he ordered under the section by a. Magis- 
trate after discharging the accused. Such a procedure is not sanctioned by the 
Code. 4 Similarly, where after hearing the evidence in the case, the Magistrate 
finds that an offence triable by a Subordinate Magistrate has been committed, 
the case should not he transferred on that ground. The Magistrate who under- 
takes the trial of the case and who also hears the witnesses give their evidence 
should if possible finish it. 5 Wi '.ere a part-heard case is however transferred it 
has been held that the transferee Magistrate should rehear the evidence and 
frame a fresh charge. 0 

4. Transfer of a transferred case. — A Magistrate has no power to 
transfer a case which has, itself been transferred to him for disposal under this 
section by a superior Magistrate. The reason is that the Magistrate cannot, in 
such a case, be said to have taken cognizance of the case. 1 But the effect of such 
a transfer is not to render the subsequent proceedings illegal on that ground ; 
the transfer is only irregular and is cured by the provisions of S. 529, Cl. (/) of 

the Code. 2 


It has been held that where a case has been transferred by an order of 
the High Court from a Court subordinate to a District Magistrate to that of a 
District Magistrate, unless a contrary intention is expressed by the High Court, 
the District Magistrate should himself try the case, and that lie has no power 
to transfer it to another Subordinate Magistrate under this section. 3 But where 
a case is transferred from the Court of one District Magistrate to another Dis- 
trict Magistrate, the transferee Magistrate has, in the absence of any contrary 
direction by the High Court, power to transfer the case under this section to any 
Magistrate subordinate to him and who is competent to try the same. 4 

5. Transfer of a case remanded for further inquiry. — Where a case 
is remanded for further inquiry by a Sessions Judge to a District Magistrate 
or Sub-divisional Magistrate it has been held that the latter has power to trans- 
fer the proceedings to a Subordinate Magistrate. 1 Where, however, a case dis- 
missed under S. 203 of the Code was remanded for further proceedings to be 
held, it was held that the case could not again be transferred under this section. 2 


S. 192, 
Notes 
3 — 5. 


827, Public Prosecutor v. Shdnmuga 

Nadar. „ , , 

(3) (1919) 1919 Pat. 319 (320), Eqbal v. 

<4) (1921) 1921 Pat. 205 (205), Karhc Pathak 

v. Emperor. M , „ 

(5) (1000) 2 Weir 152 (153), In re Tnta Ten- 

Jcanna . ^ _ , rt0 „ 

(1923) 1923 Cal. 196 (197): 50 Cal. 22.1, 

... Mozahur Alt v. Emperor. 

(6) (190002) 1 L. B. R. 301 (302) (F.B.), 

Crolvn v. Ta Lok. 

(1900) 2 Weir 152 (153), In re Tola Yen- 
karma. 



„ Note 4. ,, , 

(I) (1914) 1914 All. 48 (48), Dara v. Jfufcat. 
(1914) 1914 All. 150 (150): 36 All. 160, 
Bashir Husain v. Alt nussatn. 
(1871-74) 7 Mad. H. C. App. 33 (34). 
(190002) 1 L. B. R. 86 (87), Crown v. 
Nga So Nauriff. 


(2) ( 1920) 1920 Pat. 518 (519), Yusuf Ali 

Khan v. Emperor. 

(3) (1897) 19 All. 249 (251), Empress v. 

M eta Prasad. 

(4) (1897) 19 All. 249 (251), Empress v. 

Meta Prasad. 

(1917) 18 Cri. L. Jour. 881 (883): 1917 
P. R. 30: 1917 Lah. 329, Risen 
Singh v. Emperor. 

Note 5. 

(1) (1920) 1920 Pat. 563 (505), Ham Barai 

v. Bam Praia p. 

(1907) 5 Cri. L. Jour. 112 (116) (Cal.), 
Jtrif Kish ore (those v. Gopal Rat. 
(1870) 2 N.-W.P. 132 (137), Queen v. 

Lekhraj. 

[See also (1879) 2 All. 570 (572), Em- 

press v. Bhup Singh. ] 

(2) (1907) 5 Cri. L. Jour. 112 (116) (Cal.), 

Brif Klstoore Ghost v. Gopal Rai. 
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As regards the powers of a District Magistrate or a Presidency Magis- 
trate to revive a ease that has been discharged and then make a transfer see S. 436 
and the cases cited below. 3 

6. “Case” meaning’ of. — 

(?) Proceedings under S. 107 of the Code.— The word “case” has been 
held to be comprehensive enough to include proceedings under 
S. 107 of the Code, and hence it is open to a District Magis- 
trate who has initiated proceedings under that section to trans- 
fer the same to a Subordinate Magistrate who has jurisdiction 
ordinarily to try such proceedings and who is otherwise qualified 
to complete the same. 1 Even where a District Magistrate 
initiates proceedings under sub-S. (2) of S. 107, it has been 
held that such proceedings can be transferred to a Subordinate 
Magistrate of the first class who is competent to complete the 
proceedings although the latter Magistrate is not competent to 
institute the same himself. 2 Before making an order of trans- 
fer it is however essential that the transferring Magistrate should 
have taken, cognizance of the case. Thus where the District 
Magistrate to whom the Police reported for action under S. 10T 
without stating his opinion that there was a likelihood of a breach 
of the peace and without issuing the preliminary notice, meiely 
transferred the case to the Head Quarter Magistrate within whose 
jurisdiction neither the accused resided nor the place where there 
was a likelihood of a breach of the peace situated, it was held 
that the District Magistrate had not taken cognizance of the 
case and the proceedings before the Head Quarter Magistrate 
were without jurisdiction. 3 Where however a District Magis- 
trate made an order that proceedings were “sanctioned and 
sent the same to a Sub-divisional Magistrate, it was held that he 
had taken cognizance of the case and the transfer was valid. 

(ii) Proceedings under S. 110 of the Code.— Proceedings under S. 110 
of the Code can also be transferred under this section by a Dis- 
trict Magistrate or a Sub-Divisional Magistrate, after taking 
cognizance of the same, to a Subordinate Magistrate who is 


✓ (1873) Rat. Un. Re. Cr. Cas. <6, Reg. 

(d) udio; ^ 5fdyn (He ,d District Magistrate 

has power to transfer) . 

(1874) Rat. 89 (90). (Do.). 

(See contra (1882) 6 Mad. 25 (26), Queen 
v. Yengurayyangar . 

(1903) 7 Ca). W. N. 527 (529), Walters v. 
Ibrahim (Held following 5 Cal. W. 
N. 457 F. B. that, a Presidency 
Magistrate has power to review and 

transfer) . 1 , n w 

[But see contra (1898) 4 Cal. W. N. 

46 (47), Damini Dassi v. Hurry 

Mohan.] 

Note 6. _ 

(1) (1904) 1 Cri. L. Jour. 344 (347) : 31 

Cal. 350, Surjya Kanta Roy v. 


(1902) 2Q P cl\ r ' 389 (391). Sarat Chandra 
Rou v. Bepin Chandra Roy. 

[See however (1906) 10 Cal. W . > ■ 

In the matter of Sheoraj Ra\ (Oues 

tion left open) .1 

(2) (1901) 24 All. 151 (152), Emperor v. 

Munna. _ 

(1918) 1918 Cal. 892 (892), Rakhal Man- 

dal v. Emperor. 

[See however (1909) 9 Cri L. 

1 (149) (Cal.), ftirbakar Chandra 

Mukey v. Emperor .] . 41 

(3) (1917) 18 Cri. L. Jour. 3 1 ® A 33 ® 1 Wnni 

(3) (1917) 24g: i91g ^ 5 . 5i JTostv 

reddy Kondareddy, re ' v 

(4) (1919) 1919 Cal. 469 (470), Oh%ndd% 

Emperor. 
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otherwise competent, to complete the proceedings/ 1 A First 
Class Magistrate specially empowered under sub-S. (2), can 
also transfer such proceedings/ 

(n?) Enquiry under S. 122 of the Code . — On the question as to whether 
an enquiry as to the fitness of a surety under S. 122 can be 
transferred to a Subordinate Magistrate the two Judges who 
constituted the Bench in the undermentioned case 5 * 7 held con- 
flicting views. Cox, J., holding that il can be transferred while 
Ryves, J., held contra. 

(?r) Proceedings under S. 145 of the Code . — Proceedings under S. 145 
of the Code can also be transferred under this section ns they 
have been held to be “cases'* within the meaning of the section. 8 
But a transfer cannot, however, be ordered under the section 
unless the transferring Magistrate has taken cognizance of the 
case. Thus, where on an application being made to a District 
Magistrate praying for action under S. 145, he transferred it 
to a Sub-Divisional Magistrate under him for disposal without 
taking any action himself under sub-S. (1) of S. 145, and the 
land concerned was also not within t he local jurisdiction of the 
Sub-Divisional Magistrate, it was held that the transfer was not 
valid. 9 Where, on the other hand, a petition was presented 
under S. 145 to a City Magistrate and he examined the petitioner 
on oath, ordered a Police enquiry and on receipt of the Police 
report came to the conclusion that there was some basis for the 
complaint and then transferred the complaint to a Subordinate 
Magistrate, it was held that the Magistrate had taken cognizance 
of the case and the transfer was valid. 10 

(r) Proceedings under S. 349 of the Code . — Proceedings referred to 
a superior Magistrate by a Subordinate Magistrate under S. 349 
of the Code cannot be transferred under this section. 11 

(vi) Proceedings under S. 552 of the Code . — A complaint under S. 552 
of the Code has been held to be not transferrable as that section 
confers exclusive jurisdiction only to a District or Presidency 
Magistrate. 12 


S. 192, 
Note. 6. 


(5) (1908) 7 Cri. I*. Jonr. 146 (150): 35 

Cal. 243, Chintoman Singh v. Em- 
peror. 

(1922) 1922 Pat. 586 (587): 1 Pat. 621, 
Iliranand Ojah v. Emperor. 
(1903-04) 2 L. B. R. 80 (82). Ebrahim 
v. Emperor. 

(1909) 9 Cri. L. Jour. 246 (247): 1 S. 

. L. R. 2, Crown v. Allah par. 

(1870) 2 N.-W. P. 401, Queen v. Abdul- 

... lah. 

(9) (1922) 1922 Pat. 586 (587): 1 Pat. 621, 

Iliranand Ofah v. Emperor. 

[See also (1896) Rat. 838 (838), Empress 
. v. Khandu Ganu. 1 

(7) (1910) 11 Cri. L. Jour. 23 (25. 26): 37 

, Cal. 91, Kalu Mina v. Emperor. 

\°) (1922) 1922 AH. 09 (100). Mahendra 

. Singh v. Musmnmut Rajpati. 

(1933) 1938 All. 264 (266): 55 All. 301. 

Kapoor Chand v. Sura) Prasad. 


(1906) 3 Cri. L. .Tour. 83 (84) (Cal.), 

(• urn das Sap v. Qaganendra Nath 
( Following 25 Bom. 179 and 26 
Mad . 188) . 

(1906) 4 Cri. L. Jour. 223 (226) (Cal.), 

It am Risk /ire Hoy v. Dwaralca 

A ath Sen. 

(1895) 22 Cal. 898 (902), SatLsh Chandra 
/ andetj V. Hajendra Narain II a or hi 
( 1923) 1923 Pat. 366 (367), Abdul Ha- 
mid v. II ana n Hnza. 

(9) (1928) 1928 Mad. 1230 (1231): 52 Mai. 

241. Ch ell a pat hi Naidu v. Subba 
A atdu. 

[See also (1919) 1919 All. 311 (313), Brah- 
ma noth v. Sundar. 1 

(10) (1933) 1933 All. 264 (266): 55 All. 301. 

Kapoor Chand v. Sura) Prasad. 
(1869-70) 5 Mad. H. C. App. 43 
( 12 ) (1898) Rat. 963. Bai Dahi v. Jagfivan. 
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(?•??) Proceedings under S'. 20 of the Cattle Trespass Act , I of 1871. — 
It lias been held that though a complaint under S. 20 of the Act 
must be entertained by a District Magistrate or a Magistrate 
specially empowered under the Act, it is open to such Magistrate 
to transfer the case under this section, after taking cognizance 
of it, to a Subordinate Magistrate who is otherwise competent 
under the Code to try such a ease. Under the Code an act in 
respect of which a complaint is made under S. 20 of the Cattle 
Trespass Act is an offence, [1 iele S. 4, Cl. ( o )] and under 
S. 260. Cl. (m) such an offence is triable summarily. 13 

7. Transfer of proceedings under other Acts. — 

(?) Proceedings under Ordinance II of 1932. — Where a Special Magis- 
trate after taking cognizance ot' a case under the Ordinance,, 
transferred it to another Magistrate because he had heard the 
confession of the accused, it was held that the transfer was pro- 
per and valid. 1 

(u) Proceedings under the Bengal Regulation VI of 1825. It has been 
held that only the Collector can act under S. 2 of the Regulation 
and a ease arising thereunder cannot be transferred to a Joint 

Magistrate. 2 

(???) Proceedings • under the Bengal Tenancy Act. — A Collector can 
transfer an enquiry under S. 58 of the Act to a Sub-Divisional 

Officer. 3 

8. Effect of transfer under the section.— Where once a case is trans- 
ferred under the section, the case is entirely out of the hands of the tiansfening 
Magistrate and he ceases to have any jurisdiction in the case so long as t le trans 
fer is in existence. He cannot take any steps or pass any order relating to the 
case transferred unless and until the case is withdrawn to his file under b. o^o 
of the Code. 1 The transferee Magistrate is vested with full seisin of the case 
and has power to continue the enquiry up to the necessary stage o isciarge. 
acquittal or conviction as the case may be. 2 A Magistrate to w 10 m a case 


(13) (1907) 6 Cri. L. .Tour. 363 (365) : 34 

Cnl. 926, Budhan Mahto v. Issur 

Singh. __ 

(1879) 1879 Pun. Re. No. 26, P- n, 
Luchman Das v. Ala Singh* 

[But sec the following cases which have 
L been held to have been overruled 

by the Legislature in 6 Cri. L. 
Jour. 363) . 

(1896) 23 Cal. 300 (301), Shama v. 

Lech hu Shckh. 

(1896) 23 Cal. 442 (445), Raghu Singh 
v. Abdul Waliab. ] 

Note 7. 

( 1 ) (1933) 1933 Cal. 124 (127): 60 Cal. 571, 

Nil Rolan Ganguli v. Emperor. 

(2) (1910) 11 Cri. L. Jour. 476 (477): o3 

All. 84. Muhammad Alam v. Empe- 


ror. 

(3) (1913). 14 Cri. L. Jour. 139 (140): 

Cal. 465, Phanindar v. Emperor. 


40 


Note 8. , ,, 

(1) (1900) 27 Cal. 979 (980), Qolapdy v. Etn- 


(1902) 

(1907) 

(1900) 

(1919) 

(1899) 

(1871) 

(1869) 

(1869) 

(1869) 

(1930) 
(1922) 
(2) (1912) 


G irish- 


30 ^ Cal. 449 (452), Radhabullav 

Roy v. Benodc Behari Chalterjee 

11 Cal. W. N. ccxviii (ccxux), 
Akney Kumar v. Debnath. 

4 Cal. W. N. 242 (244), Moxtl Singh • 

v. Mahabir Singh. 

1919 Cal. 59 (60): 46 Cal. 8o4^ 

Amrit Majhi v. Emperor. .... 

3 Cal. W. N. 490 (491), Sluikh 

Kutao Ali. 

16 Suth. W. R. 40 (41), 

Chandra Ghose. 

12 Suth. W. R- 53 (54), Queen v. 
Baboo Vmbica Churn. 

12 Suth. W. R. 18 (19), Queen 

Chunder Seekur Roy. 

3 Beng. L. R. App. lol i *■'>**£ 
S. T. Shanto Teonn v. Mrs. Bell 

1930 Mad. 705 (706), Appalanara- 

ftiah v. Emperor. . , 

65 Ind. Cas. 441 (442) (All.),. 

Ganga Sahai v. /««>«"*• , 

15 Ind. Cas. 484 (485): 39 Cal- 
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transferred stands in the shoes ol' the original Magistrate and has full authority 
to deal with the case as if lie had taken cognizance of it. 3 An order of transfer 
does not import any decision on any question either of law or fact arising in the 
case and it is open to the accused to raise any objection on the ground of juris- 
diction, as for instance, the competency of the Court to try him without the 
sanction of the Local Government where such sanction is required by law. 4 

The transfer of a case taken cognizance of by a Magistrate means the 
transfer of the judicial investigation into any off nice of which the Magistrate 
has taken cognizance and not merely with reference to some of tiie accused con- 
cerned in the offence. Thus, where a Police charge sheet contained the names 
of 22 persons as accused but only 9 of them were sent up for trial and the rest 
were not sent for trial as some of them were absconders, and the Magistrate to 
whom the charge sheet was submitted transferred the case under this section, 
it was held that the transfer was with regard to the judicial investigation into 

the entire offence and not merely with reference to the accused actuallv sent 

# 

up for trial. Consequently it was held that the transferring Magistrate had 
uo power to pass any order with regard to the trial of the other J3 accused not 
sent up for trial. 5 Similarly, where upon a complaint preferred to a Sub- 
Divisional Magistrate against several persons as accused, the latter examined the 
complainant but issued summons only against one of the accused and then 
transferred the complaint to a Subordinate Magistrate under this section, it was 
held that the whole case against all the accused was transferred and the trans- 
feree Magistrate was competent to issue summons against the other accused 
persons also. 6 

A transfer with directions to commit if the evidence was sufficient and 
to disallow bail has been held to be erroneous. 7 

9. Erroneous order of transfer — Effect of. — -Where a Magistrate not 
empowered by law to transfer a case under this section, nevertheless makes an 
order of transfer erroneously in good faith believing that he has power to do 
so, the transfer is not void but only irreguUtr and the subsequent proceedings 
are not vitiated on that ground. The irregularity is cured by the provisions of 
S. 529’ of the Code. 1 


. 1041, Emperor v. Bhika Uossein. 

(3) (1929) 1929 Cal. 192 (193): 55 Cal. 1274, 

Uemendra Nath Sen v. Emperor. 
(1926) 1926 Pat. 358 (359), Baja Madhu 
Sudan Dev v. Panu Parhi. 

(1909) 9 Cri. L. Jour. 295 (296): 36 

Cal. 72, Kanchan Garhi v. Bam 
. A v Kishun Mundal. 

(4) (1913) 14 Cri. L. Jour. 298 (298): 6 

S. L. R. 260, Imperator v. Ohella- 
... ram. 

(5) (1933) 1933 Pat. 244 (246): 12 Pat. 341, 

Deonarain Singh v. Emperor. 

(1921) 1921 Pat. 474 (474), Sheikh Mount 
Husain v. Emperor. 

[See also (1905) 2 Cri. L. Jour. 524 

(530, 532): 32 Cal. 783, Ajab Lai 
Khirher y. Emperor. . v 

(1907) 11 Cal. W. N. ccxviii (ccx.x), 
AJchov Kumar jr. Deb Nath.] 
[Compare (1906) 8 Cal. L. Jour. 87 (89), 
Jharu Jola v. Shukh Deo Singh 
(The case of some accused only 

held transferred) . ] 


[Sec also (1934) 1934 Pal. 467 (468, 469), 
Mathura Singh v. Emperor (Case 
transferred without excluding nny 
accused — Magistrate to whom case 
is transferred can issue process 
against persons not originally in- 
cluded) . j 

[Compare ( 1905) 2 Cal. L. Jour. 51 (N), 
So*i Kumar Otiose v. Emperor 
(Transferee Magistrate ceasing to 
exercise jurisdiction — District Magis- 
trate can issue process against 
other accused).! 

(6) (1908) 7 Cri. L. Jour. 318 (319) (Cal.) 

In re Azim Sheikji. 

(191i) 1917 Pat. 8 (9), Jai Pat hi Maliaion 
v. Nogina Singh. 

(1934) 1934 Pat. 467 (468, 469), Mathura 
Singh v. Emperor. 

(7) (1900) 27 Cal. 820 (825), Durga Das v. 

Empress. 

Note 9. • 

(1) (1909) 10 Cri. L. Jour. 557 (559): 86 
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Notes 
8—9. 
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3. 193. 


10. Notice of transfer. — The section contemplates a .transfer even 
before the issue of process against the accused and no notice of transfer is neces- 
sary to 1 lie accused. Where however the transfer is made under S. d 28, it has 
been held that notice is necessary. 1 See also S. 528. 

1 ©3*. (1) Except as otherwise expressly provided by this 

Code or by any other law for the time being 
cognizance of offences by j n force, no Court of Session shall take 
courts of Session. cognizance of any offence as a Court of 

original jurisdiction unless the accused has been committed to it 
by a Magistrate duly empowered in that behalf. 


(2) Additional Sessions 
Judges and Assistant Sessions 
Judges shall try such cases only 
as the Local Government by 
general or special oi del may 
direct them to try, or, in the 
case of Assistant Sessions 
Judges, as the Sessions Judge 
of the division, by general or 
special order, may make over 
to them for trial. 


(2) Additional Sessions 
Judges and Assistant Sessions 
Judges shall try such cases only 
as the Local Government by 
general or special order may 
direct them to try, or, * 
as the Sessions J udge of the 
division, by general or special 
order, may make over to them 
for trial. 


*(CODE OF 1882— S. 193.) 


Cognizance of offence by 
Courts of Session. 


103 Except as otherwise expressly provided by 
this Code or by any other law for the time being in force, 
no Court of Session shall take cognizance ot any offence as 
a Court of original jurisdiction, unless the accused has been 

committed to it by a Magistrate duly empowered in that behalf. * 

Additional Scssins Judges and Joint Sessions J 
ges shall try such cases only as the Local Government by 
general or special order directs them to try o as the 
Sessions Judge of the division makes over to them 

Assistant Sessions Judges shall try s “ ch 
cases only as the Sessions Judge of the division bj general 
or special order makes over to them for trial. 


Cases to be tried bv 
Additional and Joint Ses- 
sions Judges: 


bv Assistant 
J ud ges . ' 


Sessions 


(CODE OF 1872— Ss. 17, 18, Para. 1 & S. 231.) 

17. The Local Government may appoint Additional Sessions u ges 01 


Cal 869. Dasarath 1 ?ni v. Emperor. 
(1901) 5 Cal. W. N. 686 (689). Ha, 
Mohan Roy Choudkury v. Prosun no 
Chandra Chalterji. . 

(1900) 4 Cal. W. N. 821 (82-), Akbar 

v. Domilal. , 

(1909) 9 Cri. L. Jour. 399 (400) : 36 
Cal. 370, Kxshore Lai Roy v. in- 


rntth Roy. 

Note 10. , r , 

(1) (1928) 1928 Mad. 560 (560) : 51 M - 

610, RamaUnga Odayar \ . E P* 

(In this case the transfer was 
• under S. 528 and not tinder S. 19- 
as mentioned in the headnote of the 

report) . 
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SYNOPSIS . 


LEGISLATIVE CHANGES 
OBJECT OF THE SECTION 


“EXCEPT AS OTHERWISE EXPRESSLY PROVIDED FOR’ 
COMMITMENT BY DULY EMPOWERED MAGISTRATE 


.APPLICATIONS IN REFERENCE AND REVISION IF CAN 
TRANSFERRED TO ADDITIONAL SESSIONS JUDGE 
‘‘SUCH CASES” — SUB-S. (2) 

POWERS OF A COURT OF SESSIONS TO ALTER, AMEND 
ADD CHARGES 


Note No. 

1 

2 


•t 

BE 

5 

6 

OR 

7 


1 . Legislative Changes . — 

Difference between the Codes of 1S61 and 1872 — 

Under the Code of 1861, S. 22, the Sessions Judge could delegate cases 
for trial to the Assistant Sessions Judge in the Presidency of Bombay. 


S. 193, 
Note 1. 


Sessions Judges, who shall exercise all the powers of a 
Appointment and powers Court of Session in one or more Sessions Divisions in which 
of Additional and Joint they may be directed to act, but shall try, such cases only 
Sessions Judges. as the Local Government directs them to try, or as the 

Sessions Judge of the division makes over to them for trial. 

18. The Local Government may also appoint Assistant Sessions Judges, who shall 

exercise all the powers of a Court of Session in the Ses- 
Appointment and powers sions Division to which they may be attached, except the 
of Assistant Sessions power of hearing appeals, and passing sentences of death, 
Judges. or transportation, or imprisonment for more than seven 

years; but they shall try those cases only which the 
Sessions Judge of the Sessions Division makes over to them either by general orders or by 
a special order: 


CHAPTER XIX. 

TRIAL BY COURT OF SESSION. 

231. No' Court of Session shall take cognizance of any offence, as a Court of 

(lfr „ n< , e8 ori S inal criminal jurisdiction, unless the accused person 

bv Court of Session haS be<?n COmmitted * a Magistrate duly empowered in 

by Court of Sess . that behalf, except in the cases referred to in S. 472. 


TRIALS 

Cognizance of offences 
by the Court of Session 
in original jurisdiction. 

\i 

* f- ► V ^ 




(CODE OF 1861— S. 359.) 

CHAPTER XXV. 

BEFORE THE COURT OF SESSION. 

359. Except in the cases referred to in S. 172 of 
this Act, a Court of Session, as a. Court of original crimi- 
nal jurisdiction, shall not take cognizance of any offence 
but upon a charge preferred by a - Magistrate or other 
officer specially empowered under this Act or under any 
other law to make commitments to such Court. 


Cr. P. C.— 127 
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Cognizance of offences by Courts of Session . 


S. 193, 
Notes 
1—4 


• Under the Code of 1872. S. 18, Assistant Sessions Judges could try only 
those eases which the Sessions Judge made over to them for trial. Additional 
Sessions Judges could try cases only as the Local Government directed or as the 
Sessions Judge made over to them for trial. 

Difference between the Codes of 1872 and 1882 — 

There was no material difference between the Codes of 1872 and 1882 in 

this respect. 

Difference between the Codes of 1822 and 1898 — 

Under the Code of 1898 as it stood before 1923, Additional Sessions 
Judges could trv cases only as the Local Government directed. The Sessions 
Judge could not make over cases to them for trial. 

Amendment in 1923.— The words “or in the case of Assistant Sessions 
Judges” were omitted with the result that the Sessions Judge could make over 
cases both to the Assistant as well as Additional Sessions Judges. 


2. Object of the section. — The object of the restriction that no Court 
of Session shall take cognisance of an offence unless the accused has been com- 
mitted by a Magistrate is twofold : — 

firstly . — To secure to the person charged a preliminary enquiry which 
would afford him the opportunity of being acquainted with the circumstances 
of the offence imputed to him and enable him to make his defence 1 and 

secondly . — To prevent the time of the Court of Session from being wasted 
over cases in which the charge is obviously not supported by such evidence as 
would justify a conviction. 2 

3. “Except as otherwise expressly provided for”. — For instance, 
see Ss. 480, 437, 478 and 485, infra and the undermentioned case. 1 

4. Commitment by duly empowered Magistrate. — Before a Court of 
Session can take cognisance of an offence as a Court of original jurisdiction, it 
is essential that there must be a proper commitment by a competent Magistrate. 


(1) There should be a commitment. The absence of a commitment is 
a defect which affects the jurisdiction or competency of the 
Sessions Court to take cognisance of the case and cannot be cured 


by the provisions of S. 


Section 193 — Note 2. 

(1) (1881) 3 Mad. 351 (353), M . K. Rama 

Yarma Raja v. Empress . 

(1927) 1927 Sind 28 (34): 21 Sind L. 

R. 55, Emperor v. Stewart. 

/[See also (1882) 4 Mad. 227 (227), Em- 
press v. Ghinna Vedagiri .] 

(2) (1882) 5 All. 161 (162), Lachman v. 

Junta. „ . 

(1905) 2 Cri. L. Jour. 534 (541) (Cal.), 
Sheobux v. Emperor. 

Note 3. 

(1) (1879) 4 Cal. 570 (571), Empress v. Fuf- 

teh Jya. 

Note 4. 

(1) (1895) 22 Cal. 50 (71), Empress v. Jagat 

Chandra Mali. 

(1892) 15 Mad. 352 (353), Empress v. 


537, infra. 1 


Rama Tevan. 

(1913) 1913 Pun. L. R. 260, Ehanan v. 
Croivn. 

(1893-1900) 2 Low. Bur. Rul. 536 (537), 
Nga Aung Burn v. Emperor. 

(1893-1900) Low Bur. Rul. 7 (8), Nga 
Thin Nu v. Empress. 

(1934) 1934 All. 963 (969) (F. B.), 

Emperor v. Mohamad Mehde (Ses- 
sions Judge can take cognizance of 
case only when it has been properly 
committed to his Court — If commit- 
ment is wholly irregular Sessions 
Judge has no option but to refer the 
case to High Court). 

[See also (1881) 1881 Pun. Re. No. 22 , 
p. 49, Empress v. Aibat. 

(1884) 1884 Pun. Re. No. 42, pp. 94, 95, 
Mt. Sharina v. Empress (Defect is 
one of substance and not of form) • J 
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(2) Such commitment must be to a Court of Session having juris- 
diction; where the commitment is to a Court without juris- 
diction, the commitment must be quashed. 2 

• (3) Such commitment must be by a competent Magistrate . 3 But under 
S. 437, a Court of Session can commit an accused person itself 
and try him without the intervention of a Magistrate. 4 

347 437° r ^ 1 ^ ro ' risions relatin S to commitment by Magistrate, see Ss. 206, 

5. Applications in reference and revision if can be transferred to Addi- 
tional Sessions Judge.— Applications under Chapter 32 of the Code are not 
cases for trial and cannot be transferred under the provisions of this section. 1 

6. “Such cases” — Sub-S. (2). — Under sub-S. (2) of the section it is 
only a “case” that can be made over by the Sessions Judge to an Additional or 
an Assistant Sessions Judge. The Code uses the word “case” as meaning- 
something different from “appeal”. (See S. 526). A Sessions Judge therefore 
cannot transfer an appeal under this section to an Assistant Sessions Judge. 1 
Similarly, the sub-section does not enable a Sessions Judge to make over to an 
Additional Sessions Judge a sentence submitted for confirmation. 1 - 11 But 
independently of the provisions of this section, a Sessions Judge can, under 
S. 409, infra , transfer an appeal to an Additional Sessions Judge. He can also 
under S. 123, sub-S. 3-B, transfer a proceeding under sub-S. (2) of that section 
to an Additional or Assistant Sessions Judge. The said sub-section was newly 
added in 1923 in order to settle the conflict of opinion as to whether such pro- 
ceedings were “cases” within the meaning of this section. 2 

See also , Note 4 to S. 9, ante. 

7. Powers of a Court of Session to alter, amend or add charges. 

See Ss. 226 and 227, infra. 


Cognizance of offences by 
High Court. 


1 S>4.* (1) The High Court may take 
cognizance of any offence upon a commit- 
ment made to it in manner hereinafter 
provided. 


Cognizance of 
by High Court. 


♦(CODE OF 1882— S. 194.) 

offences ^ our ^ ma y take cognizance of any 

offence upon a commitment made to it in manner herein- 
after provided. 


(2) (1912) 13 Cri. L. Jour. 35 (37): 36 Mad. 

387, A. ssislant Stations Judge v. 
Ramammal . 

,(3) (1907) 6 Cri. L. Jour. 7 (7 and 8) (A)].), 

Emperor v. Mauta Khan. 

[See also (1866*67) 4 Bom. H. C. Cr. Cas. 
35 (36), Reg. v. Ranehoddas.] 

(4) (1886) 10 Bom. 319 (323, 324), Empress 

v. Krishnabhat. 



Kota 6. 

(1) (1885) 9 Bom. 352 (354), Reference by 

the Sessions Judge of Surat. 

(1885) Rat. Un. Re. Cr. Cae. 210 (210). 


\ 


(1885) 9 Bom. 164 (168), Musa Asmal 
(1874) 25 Suth. W R. 21 (22 ), Empress 
Hatoo Khan. 


v. 


Note 6. 

(1) (1915) 1915 All. 101 (102): 37 All. 286 

. t *aa^ t '?!!Z ror - n v - Abdul Kazak. 

(1-a) (1884) 1884 Pun. Re. No. 43, Hunar 

v. The Empress. 

(2) (1923) 1923 Cal. 649 (649): 50 Cal. 229 

Binode Bhari Nath v. Emperor (Pro- 
ceeding held to be a ‘case’) 

(1895) Rat. 830, Dayaram (Proceeding 
held not to be a ‘case’). 


S. 193. 
Notes 
4—7 


S. 194. 
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Cognizance of offences by High Court. 


S. 194, 
Note. 1. 


Informations by Advo- 
cate-General. 


Nothing herein contained shall be deemed to affect the 
provisions of any Letters Patent granted under the Indian High 
Courts Act, 1861, or the Government of India Act, 1915 or any 
other provision of this Code. 

(2) (a) Notwithstanding anything in this Code contained, 

the Advocate-General may, with the pre- 
vious sanction of the Governor-General in 
Council or the Local Government, exhibit 
to the High Court, against persons subject to the jurisdiction of 
the High Court, informations for all purposes for which Her 
Majesty’s Attorney-General may exhibit informations on behalf 
of the Crown in the High Court of Justice in England. 

(b) Such proceedings may be taken upon every such 
information as may lawfully be taken in the case of similar in- 
formations filed by Her Majesty’s Attorney-General so far as 
the circumstances of the case and the practice and procedure of 
the said High Court will admit. 

(c) All fines, penalties, forfeitures, debts and sums of 
money recovered or levied under or by virtue of any such infor- 
mation shall belong to the Government of India. 

( d ) The High Court may make rules for carrying into 
effect the provisions of this section. 


SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES 
COGNISANCE ON COMMITMENT 
“IN MANNER HEREINAFTER PROVIDED” 

SAVING OF THE LETTERS PATENT 
“ANY OTHER PROVISIONS OF THIS CODE” 

THE ADVOCATE-GENERAL MAY EXHIBIT INFORMATION 

1. Legislative Changes. — 

Codes of 1861 and 1872 — 

There was no section in these Codes corresponding to the present section. 

Nothing herein contained shall be deemed to affect the provisions of any Letters 
Patent granted under the twenty-fourth and twenty-fifth of Vic. Ch. 104. 


(CODES OF 1872 and 1861— Nil.) 


05 CJX rfi. CO to 1-* 
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Changes made in 1882 — 

The section was first introduced into the Code of 1882. 

Changes made in 1898 — 

(1) The words 'The Indian High Courts Act 1861 * in the second 

paragraph of sub-S. (1) were substituted for the words 'the 24th 
and 25th Victoria Ch. 104’ which occurred in the Code of 1882. 

(2) The words "or any other provisions of this Code” were added. 
Subsequent changes — 

The words or the Government of India Act” were inserted by Act XIII 
of 1916. 


2. Cognizance on commitment—The High Court takes cognizance 

of a case, not on a complaint or police report or on information as in the ease of 

Magistrates under S. 190, but upon a commitment. 1 In Calcutta and Bombav 

where the Coroner’s Act is in force, an inquisition drawn up by the Coroner has 

the effect of commitment to the High Court when it has been accepted bv the 

High Court and the officers of the Crown have drawn up a charge in accordance 
therewith. 2 


3. ‘In manner hereinafter provided ’.—See Chapter XVIII. infra. 

4. Saving of the Letters Patent. — The powers vested in various High 

Courts under their Letters Patent are not affected by any of the provisions of 

this section. Thus original criminal jurisdiction is given to the Hi oh Courts 

of Calcutta, Madras and Bombay by Cl. (22) of their Letters Patents 1 to the 

High Court of Patna by Cls. (21) to (23) of its Letters Patent 2 and to the Hi"h 

Court of Lahore by Cls. (15) to (17) of its Letters Patent. This jurisdiction 
is not therefore affected by this section. 

5. “Any other provisions of this Code’’.— S. 29 of this Code provides 
that an offence under any law other than the Indian Penal Code, if no Court is 
mentioned in such law, may be tried by the High Court, And under S 526 the 
High Court may transfer any case to itself from any Criminal Court subordinate 
thereto and try it itself. Under S. 526-A on the application of the Advocate- 
General the High Court shall order that the ease be transferred to it for trial 
Or the Governor-General may by notification under S. 527 transfer a case from 
one High Court to another High Court for trial. And for contempt committed 
out of Court, the High Court has always got the power to try and punish 
a person. 1 


6. The Advocate-General may exhibit information. [Sub-S. (2) ] With 

the previous sanction of the Local Government the Advocate-General may 
exhibit information against a person and the High Court can try such a case. 


Section 104 — Note 2. 

(1) (1897) 22 Bom. 112 (124), Empreee v. 

Bal Qangadhar. 

(2) (1904) 1 Cri. L. Jour. 18 (19): 81 Cal. 

1, Emperor ' v. Jogeehxoarpaeei. 

Koto 4. 

(1) (1982) 1982 Cal. 123 (123). Stuhadhar 

Aeharfya y. OharUe Tegart . 

<2) (1088) 1988 Cal. 364 (864): 60 Cal. 814, 


v. Emperor; 

(1933) 1933 P. C. 124 (128), Dwarka - 

ruuh Varma v. Emperor. 


(1) (1935) 1935 AH® 4 ! %). An AdvocaU of 

Allahabad, In the matter of (Where 
Court generally has been defamed, 
proceedings for contempt of Court 
can be taken) . 


S. 194, 
Notes 
1 — 6 . 
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S. 194 , 
Note 6 . 


S. 195. 


But such information should contain a statement of the charge as definite and 
detailed as an indictment. 1 Allegations as to the opinion of the Executive are 
out of place and should never be included in it. 2 This procedure should not be 
resorted to where the ordinary procedure can be adopted, as in cases of perjury 
and conspiracy, as it will be prejudicial to the accused. 3 


Prosecution for 
contempt of law- 
ful authority of 
public servants. 


195 . ( 1 ) No Court shall 
take cognizance — 

(a) of any offence punish- 
able under sec- 
tions 172 to 188 
(both inclusive) 
of the Indian 
Penal Code, except with the 
previous sanction, or on the 
complaint, of the public servant 
concerned, or of some other 
public servant to whom he is 
subordinate ; 

(&) of any offence punish- 
able under sec- 

Prosecutlon for +j om -| QQ 104 

certain offences uulls 

against public 495 49 g 499 200 , 

justice. 7777 

205, 206, 207, 208, 
209, 210, 211 or 228 of the same 
Code, when such offence is 

committed in, or in relation to, 
any proceeding in any Court, 
except with the previous sanc- 
tion, or on the complaint, of 
such Court, or of some other 


195 .* (1) No Court shall 
take cognizance — 

(a) of any offence punish- 


able under sec- 

Prosecution for tions 472 to 188 of 

contempt of law- u 

fui authority of the Indian Penal 

public servants. _ _ , * * * 

Code, except * * * 
on the complaint in writing 
of the public servant concerned 
or of some other public servant 

4- yttI** z-viyv A Id onhAV/linfllp ! 


(6) of any offence punish- 
able under any of 


Prosecution for 
certain offences 
against public 
justice. 


the following sec- 
tions of the same 


Code, 




sections 193, 194, 195, 196, 199, 
200, 205, 206, 207, 208, 209, 210, 
211 and 228, when such offence 
is alleged to have been commit- 
ted in, or in relation to, any 
proceeding in any Court, except 
* * * on the complaint in writ - 


*(CODE OF 1882— S. 195.) 


195. No Court shall take cognizance — • ; 

(a) of any offence punishable under Ss. 172 to 188 
Prosecution for con- (i 30 th inclusive) of the Indian Penal Code, except with the 
tempt of lawful autho- previous sanction, or on the complaint, of the public servant 
rity of public servants. concerned or of some public servant to whom he is 

subordinate; 


Note 6. 

(1) (1933) 1933 P. C. 124 (128), 

noth Yarma v. Emperor. 

(2) (1933) 1933 P. C. 124 (128), 


Duarka- 
Duarka - 


noth Yarma v. Emperor. 
(3) (1933) 1933 P. C, 124 (133), 

nath Yarma v. Emperor. 


Duarka- 
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Court to which such Court is 
subordinate ; 


( c ) of any offence described 


Prosecution for 
certain offences 
relating to docu- 
ments given in 
evidence. 


in section 463 or 
punishable under 
section 471, 475, 
or 476 of the 


same Code, when such offence 
has been committed by a party 
to any proceeding in any Court 
in respect of a document pro- 
duced or given in evidence in 
such proceeding, except with 
the previous sanction, or on the 
complaint, of such Court, or of 
some other Court to which 
such Court is subordinate. 


(2) In clauses (b) and (c) 
of sub-section (1) the term 
“Court” means a Civil, Revenue 
or Criminal Court but does not 
include a Registrar or Sub- 
Registrar under the Indian 
Registration Act, 1877. 

(3) See infra. 

(4) The sanction referred to 

in this section 

ti?nneceasa 8 i^ nC ‘ ma 7 be expressed 

in general terms, 
and need not name the accused 
persons ; but it shall so far as 
practicable specify the Court 
or other place in which, and 
the occasion on which, the 

& » A , t f I f (if I I ’ l( I j 

offence was committed. 

(5) When sanction is given 
in respect of any offence re- 


ing of such Court or of some 
other Court to which such 
Court is subordinate ; or 

(c) of any offence described 

Prosecution for in Section 463 01' 
certain offences punishable under 

relating to docu- . 

ments given in Section 471, seC“ 
evidence. i* _ ahcz 

tion 475 or sec- 
tion 476 of the same Code, when 
such offence is alleged to have 
been committed by a party to 
any proceeding in any Court 
in respect of a document pro- 
duced or given in evidence in 
such proceeding, except * * * 
on the complaint in writing of 
such Court, or of some other 
Court to which such Court is 
subordinate. 

(2) In clauses (5) and (c) 
of sub-section (1) the term 
“ Court ” includes a Civil, 
Revenue or Criminal Court, 
but does not include a Regis- 
trar or Sub-Registrar under the 
Indian Registration Act, 1877. 


(omitted). 


(omitted). 


S. 195. 




ti< 


\ 
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S. 195, 


ferred to in this section, tlie 
Court taking cognizance of the 
case may frame a charge of any 
other offence so referred to 
which is disclosed by the facts. 

(6) Any sanction given or 
refused under this section may 
he revoked or granted by any 
authority to which the autho- 
rity giving or refusing it is 
subordinate; and no sanction 
shall remain in force for more 
than six months from the date 
on which it was given ; provided 
that the High Court may, for . 
good cause shown, extend the 
time. 

(7) For the purposes of this 
section every Court shall he 
deemed to be subordinate only 
to the Court to which appeals 
from the former Court ordi- 
narily lie, that is to say : — 

(c) Where no appeal lies, 
such Court shall be deemed to 
be subordinate to the principal 
Court of original jurisdiction 
within the local limits of whose 
jurisdiction such first mention- 
ed Court is situate. 

(a) Where such appeals lie 

to more than one Court, the 
Appellate Court of inferior 
jurisdiction shall be the Court 
to which such Court shall be 
deemed to be subordinate. 


{omitted). 


(3) For the purposes of this 
section, a Court shall be deem- 
ed to he subordinate to the 
Court to which appeals ordi- 
narily lie from the appealable 
decrees or sentences of such 
former Court, or in the case of 
a Civil Court from whose 
decrees no appeal ordinarily 
lies, to the principal Court 
having ordinary original civil 
jurisdiction within the local 
limits of whose jurisdiction 
such Civil Court is situate: 


Provided that — 

(a) where appeals lie to 
more than one Court, the 
Appellate Court of inferior 
jurisdicton shall be the Court 
to which such Court shall be 
deemed to be subordinate ; and 
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(6) Where such appeals lie 
to a Civil and also to a Revenue 
Court, such Court shall be 
deemed to be subordinate to the 
Civil or Revenue Court accor- 
ding to the nature of the case 
in connection with which the 
offence is alleged to have been 
committed. 

(3) The provisions of sub-sec- 
tion ( 1 ), with reference to the 
offences named therein apply 
also to criminal conspiracies to 
commit such offences and to 
the abetment of such offences, 
and attempts to commit them. 


(b) Where appeals lie to a 
Civil and also to a Revenue 
Court, such Court shall be 
deemed to be subordinate to the 
Civil or Revenue Court, accord- 
ing to the nature of the case or 
proceeding in connection with 
which the offence is alleged to 
have been committed. 

(4) The provisions of sub-sec- 
tion (1), with reference to the 
offences named therein, apply 
also to criminal conspiracies to 
commit such offences and to 
the abetment of such offences, 
and attempts to commit them. 


(5) Where a complaint has been made under sub-section 
(1) clause ( a ), by a public servant , any authority to which such 
public servant is subordinate may order the withdrawal of the 
complaint and, if it does so, it shall forward a copy of such 
order to the Court and, upon receipt thereof by the Court, no 

further proceedings shall be taken on the complaint. 


, nv offence punishable under Ss. 193, 194, 195, 196, 199, 200, 205, 206, 207, 
' ' * 208, 209, 210, 211, or 228 of the same Code, 

when such offence is committed in, or in relation to any 
proceeding in any Court, except with the previous sanc- 
tion, or on the complaint, of such Court, or of some other 
Court to which such Court is subordinate; or, 


Prosecution for certain 
offences against public 
justice. 


f anv offence described in S. 463, or punishable under S. 471, 475 or S. 476 of 
^ ° the same Code, when such offence lias been committed by a 


Prosecution for certain 
offences relating to docu- 
ments given in evidence 



party to any proceeding in any Court in respect of a docu- 
ment given in evidence in such proceeding, except with 
the previous sanction, or on the complaint, of such Court, or 
of some other Court to which such Court is subordinate. 

.. referred to in this section may be expressed in general terms, and need 
1 10 sa not name the accused person; but it shall, so far as practi- 

Nature of sanction ca ^| e ^ specify the Court or other place in which, and the 
necessary. occasion on which, the offence was committed. 

When sanction is given in respect of any offence referred to in this section, the Court 
taking cognizance of the case may frame a charge of any other offence so referred to 

which is disclosed by the facts. ..... . , , , . , , 

Anv sanction given or refused under this section may be i evoked or granted by any 

authority ‘to which the authority giving or refusing it is subordinate; and no such sanction 

shall remain in force for more than six months from the date on which it was given. 

For the purposes of this section, every Court, other than a Court of Small Causes, 

shall be deemed to be subordinate only to the Court to which appeals from the former Court 

lie. 

Cr. P. C.— 128 


S. 195. 


S. 195. 
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I. 

II. 

III. 

IV. 


SYNOPSIS. 

LEGISLATIVE CHANGES IN 1923 . . 

AMENDING ACT XVIII OF 1923, HOW FAR RETROSPEC 

TIVE 

SCOPE AND OBJECT OF THE SECTION 
OFFENCES CONCERNING PUBLIC SERVANTS, SUB-S 

( 1 ) , CL. {(i ) 

( 1 ) Subordination of public servants 


Note No. 
1 

2 

3 

4 

5 


Prosecution foi 

tempts of the 

authority of 
* 

servants. 


con- 

lawfui 


offence against 
justice. 


The Courts of Small Causes in the Presidency-towns shall be deemed to be subordi- 
nate to the High Couit, and every other Court of Small Causes shall be deemed to* be 
subordinate to "the Court of Session for the Sessions Division within which such Court 

is situate. 

(CODE or 1872— Ss. 467-470.) 

467. A complaint of any offence described in Chap- 
ter X of the Indian Penal Code, not falling within S. 435 or 
S. 436, of this Act, shall not be entertained in any Crirni- 
puhlic na j (_< our t > except with the sanction or on the complaint 
of the public servant concerned, or of his official superior. 

The prohibition contained in this section shall not apply to the offences described in 
Ss. 189 and 190 of the Indian Penal Code. 

468. A complaint of an offence against public justice, described in Ss. 193, 194, 

195, 196, 199, 200, 205, 206, 207, 208, 209, 21.0, 211 or 
Prosecution for certain 228, of the Indian Penal Code, when such offence is corn- 

public- niitted before or against a Civil or Criminal Court, shall not 
be entertained in the Criminal Courts, except with the sanc- 
tion of the Court before or against which the offence was 
committed, or of some other Court to which such Court is subordinate. 

469. A complaint of an offence relating to documents, described in Ss. 463, 47 , 

475, or 476, of the Indian Penal Code, when the document 
Prosecution for certain has been given in evidence in any proceedings in an} Civil 
offences relating to doeu- or Criminal Court, shall not be entertained against a par y 
ments given in evidence, to such proceedings, except with the sanction of the our 

in which the document was given in evidence, or of some 

othev Court to which such Court is subordinate. 

470. The sanction referred to in Ss. 467, 468 and 
of sanction 4C9> may bc expressed in general terms and need not name 

the accused person. 

Such sanction may be given at any time and a sanction under any one of the three last 
preceding sections shall be deemed sufficient authority for the Court to amend the ciarg 
to one of an offence coming within either of the two remaining sections, if the facts isc os 

such offence. . 

ExpJa nai ion : — In cases under this chapter, the report or application of the pubic 

servant or Court sliall be deemed sufficient complaint. 

(CODE OF 1861— Ss. 168, 169, 170.) 

168. A charge of a contempt of the lawful authority of any Court or public servant, 

or of any other offence against a public servant as such, des 

Prosecution for certain cribed in Cl, after X of the Mian Penal Code not f alh g 

offences . under Chapter X within S. 163 of this Act shall not be enterta,ned ‘ 
of the Penal Code not to Criminal Court, except with the sanction or on i t 
he instituted, hut with plaint of the Court or public servant or, 

the sanction of the public servant is an inferior ministerial serva , prohibition 

servants concerned. or on the complaint of lus officia super or The proh 

contained in this section shall not appl} to the one 

cribed in Ss. 189 and 190 of the Indian Penal Code. 


Nature 

necessary. 
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Note No. 


(2) Complaint in cases of offences mentioned in 
Cl. { a ) 

V. “ANY PROCEEDING”— CLS. (b) AND (c) .. 

(1) 4 ‘In relation to any proceeding’ 

(2) Offences under S. 211, Indian Penal Code when 

committed in relation to proceeding in Court. 

(3) Offences under Cl. (&)— Whether the offender 

SHOULD BE A PARTY TO THE PROCEEDING IN COURT . . 

VI OFFENCES COMMITTED BY A PARTY TO A PROCEED- 

ING IN RESPECT OF A DOCUMENT PRODUCED OR 
GIVEN IN EVIDENCE — SUB-S. (1), CL. (c) 

(1) “By A PARTY TO ANY PROCEEDING IN COURT . . 

(2) “In respect of a document produced or given in 

EVIDENCE IN SUCH A PROCEEDING” 

(3) “IN ANY PROCEEDING ” 

/ 4 \ “Of any OFFENCE DESCRIBED IN S. 463” — Cl. (c) . . 

WHO CAN MAKE A COMPLAINT UNDER CLS. (») 
AND (c) 

“COURT” MEANING OF — SUB-S. (2) 

SUBORDINATION OF COURTS SUB-S. (3) . . ^ 

(1) “Courts to which appeals ordinarily lie 

(2) Subordination where appeals lie to more than one 
Court — Proviso ( a ) 

(3) Subordination where appeals lie to a civil and also 
to a revenue Court — Proviso (b) 

(4) Subordination of Civil Courts from whose decrees 
no appeal ordinarily lies 

X. ABETMENT, CONSPIRACY AND ATTEMPT TO COMMIT 
offf,NCE — SUB-S. GO 

XI WITHDRAWAL OF COMPLAINT FILED BY A PUBLIC 
• SERVANT — SUB-S. (5) ..... 


VII. 

VIII. 

IX. 


6 

7 

8 

y 

10 


n 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


«' 169. A charge of an 


Prosecution for cei tain 
offences against P ubhc 
justice not to he ins 1 11 

ed but with sanction of the 

authority before which the 
offence was committed. 


Scution for certain 
ces relating to docu- 
not to be instituted 
with sanction of the 
t in which such docu- 

were g iven in 



offence against public justice, described in Ss. 193, 191, 195, 
196, 199, 200, 205, 20(5, 207, 208, 209, 210, 211 or 228 of 
the Indian Penal Code, when such offence is committed 
before or against a Civil or Criminal Court, shall not be 
entertained in the Criminal Courts, except with the sanc- 
tion of the Civil or Criminal Court before or against 
which the offence was committed, or of some other Court 
to which such Court is subordinate. Such sanction may 
be given at any time. 

170. A charge of an offence relating to documents 
described in Ss. 463, 471, 475 or 476 of the Indian Penal 
Code, when the document shall have been given in evidence 
in any proceedings in any Court, Civil or Criminal, shall not 
be entertained in any Criminal Court against a party’ to such 
proceedings, except with the sanction of the Court in which 
the document was given in evidence, or of some other Court 
to which such Court is subordinate. Such sanction may be 

^ • f t r* * • 

given at any time. » 


S. 195, 
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S. 195, Note No. 


Note 1. (1) “Authority to which such public servant is 

subordinate” — Cl. (5) .. • 25. 

XII. APPEAL . . . . ■ • ■ • • ■ 26 

XIII. REVISION . . . . . . • • • • 27 

(1) Revision whether lies against withdrawal of com- 
plaint UNDER SUB-S. (5) . . . . . . 28 

XIY. DISMISSAL OF COMPLAINT FOR NON-COMPLIANCE 

WITH THE SECTION WHETHER BARS A FRESH 
AND PROPER COMPLAINT . . . . • • 29 

XV. ANALOGOUS PROVISION IN OTHER ACTS . . . . 30 


Other Topics. 


Absence of complaint is fatal. See Note 
3, Pts. 6-8. 

Contradictory statements. See Note 7, Pt. 
14. 

Courts that can make a complaint under 
clauses (b) and (c). See Note 16. 
Arbitrator appointed in a pending suit. 
See Note 7, Pt. 7. 

Courts abolished and reinstated. See 
Note 16, Pt. 11. 

Court acting in a different capacity. 

See Note 16, Pt. 4. 

Court acting in an executive capa- 
city. Sec Note 7, Pt. 3. 

Registrar or Sub-Registrar. See 
Note 16, Pt. 4 and Note 17, Pt. 6. 
Revenue Officers. See Note 17. 
Transfer of case. See Note 16, Pts. 
16-19 and 23. 

Transfer of a Judge. See Note 16, 
Pts. 8, 13. 

document. See Notes 11, 12 and 13. 


False charge. See Note 9. 

False evidence. See Note 3, Pt. 13, and 
Note 7, Pts. 12, 13. 

In relation to any proceeding — 

Applicability of clause (b) when pro- 
ceedings are withdrawn. See Note 
8, Pt. 4. 

Is it necessary that proceeding should 
be pending? See Note 8, Pts. 1- 

3 (a). . . 

Offence committed after termination 
of proceedings. See Note 8, Pts. 8, 
9 and Note 12, Pts. 16-17. 

Offence committed in relation to the 
proceedings, but outside the Court. 
See Note 8, Pt. 10. 

Reasons for the amendments. See Note 1, 
Pts. 1-3. 

What are Courts. See Note 7, Pts. 4-10. 

and Note 17, Pts. 8-28. 

What are not Courts. See Note 17, Pts. 

29-41. 


1. Legislative Changes in 1923. — The following* changes were 

introduced by the Amending Act XVIII of 1923 : — 


(1) Sanction abolished . — The words “with the previous sanction” 
which occurred in the Code before the amendments of 1923 before 
the words “on complaint in writing” in Cls. (a), (b) and (c) 
of sub-S. (1) have been omitted. Prior to the amendment of 
1923, prosecutions in respect of offences mentioned in the section 
could be launched either upon the complaint of, or upon sanction 
granted to, a private person by the Court or the public 
servant concerned. The effect of a sanction was that 
the responsibility of the prosecution rested upon the private 
person to whom it was granted. 1 The sanction so granted was 
often utilised against the opponent as a weapon of extortion 
and blackmail and for the gratification of private ends, an 


Section 196 — Note 1. 

(1) (1909) 9 Cri. L. Jour. 219 (223) (All.), 

Oirwar Prasad v. Emperor. 


(1893-1900) 1893-1900 Low. Bur. Ru {- 
388 (390), Krishnastcami r/a%au v. 

Queen-Empress. 
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with that object in view persons obtaining the sanction usually 
resorted to dilatory tactics in conducting the prosecution with 
the result that in some cases at least there was no vindication 
of public justice , and thus the very object of the grant of 
sanction was frustrated. 2 The Legislature with a view to 
remedy this evil, has abolished the grant of sanction to private 
persons altogether, thereby doing away with the agency of a 
private prosecution. Under the Code as amended, the responsi- 
bility of a prosecution rests with the Court or the public servant, 
without whose complaint in writing the Criminal Court has no 
jurisdiction to take cognizance of the offences referred to in the 

section. 3 

/ 9 \ Siib_Ss (4), (5) and (6) have been omitted in consequence 

K of the abolition of sanction. The undermentioned cases which 
related to the procedure and form of sanction 4 are now no 
longer law and are only of academic interest. 


<2) 



(1926) sVKTl,,.. 109. 

(1923) ?923°Na S V ' 180 "(Tel). Ga^a Prwd 

(1894) 16 A T"to (83). In re. 

(1913) 14 Cri. L. Jour. 127 (128) (All.). 

( } Bhnnuaii Munr v. > 

(1907> LSi ri c J; m s " 

See < h . *» teVL e J°Z\ 

» maliee 

(1923) 1923 Ma<l. ( !39. 141) : ^5 Mad. 

928. Mwntswamt v. naja (Lah>)> 
(1913) 14 Cri. L. Jour. 107 ( ) 

(1887) «TaT.’. W N. 142 (143), F.mpreee 

1^(120). Patan Din v. 
(1915) 1915 Oudh 120 ixwit 

B ha(j van Din . 41 C al. 446. 

(1914) MU ftl; * 91 F ( 0 £ h 'Chunder Ghost. 

(1918) MU Cri. 1» »»»■ PrCm C,Mni 

Darsha. n D< as ■ 4) In re Chandra 

(1888) 3 Cal. V • > • 1 1 1,1 

(1912) frcri 0 ^- a«d 

“ V. 

(1921) 1921 Lah. 144 

Sniper^- fi0 (70), Amolak Ohand 
(1917) 1917 NaP- 

Uermai y. V l7 219). Bachan 

(1919) 1919 Pat. 215 (-17. ^ 

P a,, ‘ Y; ‘ ° 5 47 (549), Kalua Gope 
(1919) 1919 Pat. o47 

v. Auforunf. 4 (5) (Cal.), 

<1B12) Sin.H v. Kara 

Narain ,080). Bikram 

(1924) 1924 

Singh v. . (227) : 26 Oudh 

(1922) 1922 Oadh^MS T . IfoW 

<1921) Totl P:t:”42 2 < 425 ) . v. 

< 1904 ) W"” Jour. 130 <121): 20 


AH. 1, Nazir Hasan v. Do*( Moham- 
mad. 

(1922) 1922 Lah. 403 (403), Hari Chand 
v. Aya Ram. 

1 3 ) (1926) 1926 Lah. 305 (306): 7 Lah. 108, 

Behram v. Emperor. 

(1925) 1925 Lah. 312 (314): 6 Lah. 34, 
Emperor v. Quadir Balceh. 

(4) Application necessary for san.'tion. 

(1896) 18 All. 213 (215), In re Banarsi 
Das. 

(1880) 3 All. 62 (63), Empress v. Gobar- 
dhnn Das. 

(1902) 1902 All. W. N. 195 (195), Empe- 
ror v. Anita Dube. 

(1912) 13 Cri. L. Jour. 4 (5) (Cal.), 

Raghunandan Prasad Singh v. Ram 
Narain Singh. 

(1913) 14 Cri. L. Jour. 572 (573): 40 
Cal. 423, Thaddeus v. Janaki Nath 
Saha. 

(1916) 17 Cri. L. Jour. 464 (464): 1916 
Cal. 69, Chandra Kanta Kanji Lai 
v. Emperor. 

(1906) 3 Cri. L. Jour. 112 (113) (Cal.), 
Malfat Ali Sheikh v. King-Emperor. 

(1900) 27 Cal. 820 (824, 826), Durga Das 
Ruskhit v. QueenrEmpress. 

(1892) 20 Cal. 349 (350), Ohaudhari Mo- 
hammad Jsharul n nq v. Queen-Em- 
press. 

(1892) 20 Cal. 474 (475, 476), B apt ram 
Sarnia v. Qouri Nath Dutt. 

(1899) 4 Cal. W. N. 347 (348), Thakur 
Ternary v. Queen-Empress. 

(1869) 11 Suth. W. R. 171 (172), In re 
Knonj Beharcc Ghur. 

(1915) 16 Cri.- L. Jour. 251 (251): 1915 
Lah. 259: 1915 Pun. Re. No. 13, 
Ladha Singh v. Emperor. 

(1894) 2 Weir 589 (589), In re Nageswara 
A iya n . 

(1907) 6 Cri. L. Jour. 25 (26): 1907 

Upp. Bur. Rul. 1, Nga Paw TJ v. 
Emperor. 

(1916) 17 Cri. L. Jour. 82 (83): 1916 

Upp. Bur. 13: 2 Upp. Bur. Rul. 
83, Nga San Chin v. So Okaram. 

(1909) 10 Cri. L. Jour. 12 (13): 1908 
Upp. Bur. Rul. 13, Nga Lai Po 
v. Emperor. 

(1914) 1914 Sind 159 (159): 8 Sind L. R. 
21, Crown v. Nathu Wd. Mahar. 

(1914) 1914 Cal. 136 (136): 41 Cal. 14, 
Panehu Mandal v. Emperor. 


S. 195, 
Note 1. 
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S. 195, 
Note 1. 


(3) The words “in writing ’ ’ have been newly added after the word 
“complaint” in Cls. (a), (b) and (c) of sub-S. (1). The 


(Held, the police report was a suffi- 
cient application) . 

(1918) 1918 Mad. 992 (994), Nataraja 

Pa than, In re (Letter from Sub- 
Inspector of Police to Magistrate — 
Held, application under S. 195). 

(1922) 1922 Lah. 194 (194), Prabhu Dial 
v. Gurdit Singh (A person not a 
party to the suit cannot make an 
application for sanction). 

(1923) 1923 Mad. 206 (206): 46 Mad. 

88 , G hula in Mohideen Quraishi Sahib 
v. Ahamedulla Be gam Sahiba (An 
applicant for sanction dying during 
the pendency of the application — -His 
legal representatives cannot continue 
the application. They may file a 
fresh application if necessary). 

[But see following (1914) 1914 Bom. 230 
(231), In re Sangappa Gadigcppa. 

(1893) Rat. 683 (683), In re Khemchand. 

(1881) 10 Cal. L. R. 4 (5), Jagut Mohoni 
Dassi v. Modhu Sudhan Dutt.] 

As to who can apply far sanction. 

(1897) 2 Cal. W. N. lx, Akshoy Coomar 
Ghosh v. D ha rami (Government 

Solicitor can apply). 

(1908) 5 All. L. Jour. 232 (232) (N.), Re 
Ram Adhar (Public Prosecutor can 
apply) . 

(1908) 8 Cri. L. Jour. 157 (158) (All.), 
Emperor v. Ram Adhar Rai (Go- 
vernment pleader can be given 
sanction) . 

(1909) 10 Cri. L. Jour. 454 (459, 460). 
37 Cal. 13, Ram Prasad Mulla 
Raghubar Mulla (Or a public officer). 

(1910) 11 Cri. L. Jour. 327 (329) (Cal.). 

Rajvndra Nath Das v. Mukta Rani 
Dasi (Minor can apply but only 
through a next friend) . 

(1888) 10 All. 350 (353), Queen-Empress 
v. Ajudhia Singh 'No limitation for 
application). 

Application to be made in the first instance 
'to Court in or in relation to whose 
proceeding offence is committed. 

(1893) 16 All. 80 (82), In re Mathura Das. 

(1884) 1884 All. W. N. 276 (276), Par- 
gan Singh v. Thakurdin. 

(1872) 17 Suth. W. R. 46 (46), Re Shceb 
Pershad Chackerbuty. 

(1917) 18 Cri. L. Jour. 97 (98): 1917 

Low. Bur. 24, Nga Aung Gyi v. 

• King-Emperor . 

(1874) Weir, 3rd Edn., 840 (841), H . C. 

Proceedings 18th August, 1874, 
No. 1384. 

(1871) 6 Mad. H. C. R. 92 (92), In re 
Rajah of Venkatagiri. 

Application can also be -made to the Appellate 
or Superior Court. 

(1920) 1920 Cal. 916 (917), Norendra Lai 
Khan v. Akhoy Kandar. 

(1871) 15 Suth. W. R. 352 (352), In re 
Ishan Chunder Ghose . 

(1865) 5 Suth. W. R. Mis. 6 (8), Re 

Dinobundhoo . 

(1880) 6 Cal. 440 (442), In re Kasi Chun- 
dor Mozumdar. .. 

(1876) 1 Bom. 82 (86), In re Jagjwan 
Nanabhai. . 

(1902) 25 All. 126 (127), Harbans Rat v. 

CAumti Lai (Where trial Court nas 
refused sanction fresh application 
to superior Court without cancelling 
order of refusal not competent) . 

Application should be made promptly . Delay 
is a ground for refusing sanction . 


(1914) 1914 All. 486 (487), Sagarman v. 

Emperor. 

(1914) 1914 All. 486 (487), Sagarman v. 
Emperor. 

(1910) 11 Cri. L. Jour. 140 (140) (All.),. 
Tad Ram v. Risal. 

(1922) 67 Ind. Cas. 204 (205) (Cal.), 

Trilokya Nath, v. Radharanjan. 
(1906) 4 Cri. L. Jour. 454 (456) (Cal.), 
Dharamdas Kumar v. Sagore San- 
tra . 

(1920) 1920 Cal. 394 (394): 47 Cal. 741,. 
Makhan Lai Saha v. Sarogendra 
Nath Saha Chowdhury. 

(1896) 1 Cal. W. N. 529 (529), Ram Nath 
Chamar v. Ram Saran Lai. 

(1872) 18 Suth. W. R. 62 (62), Sectaram 
Sahoo v. Shevgolam Sahoo. 

(1924) 1924 Lah. 569 (569), Abdul Quadxr 
v. Mohammad Ibrahim Khan. 

(1911) 12 Cri. L. Jour. 434 (434) (Lah.), 
Pirthi Mai v. Crown. 

(1923) 1923 Mad. 504 (505), Narayanan 
Chettiyar v. Kadiraya Govmdan. 
(1897) 2 Weir 154 (155), Koppolu Ven- 
katarayadu v. «Sri Venkata Krishna 
Yaehendra. ^ . 

(1914) 1914 Oudh 148 (149), Ram Baksh 

v. Chhote. - 

(1919) 1919 Oudh 181 (181): 22 Oudh Cas. 

189, Hubdar Khan v. Sajjad Alt . 
(1918) 1918 Pat. 621 (622), Knshnadayal 

Singh v. Jaglal Mandal. 

(1918) 1918 Pat. 195 (196). The 

mepit Advocate and the Public Pro- 
secutor v. Maharaj Singh. 

(1918) 1918 Pat. 190 (191), Jugeshwar 
Pershad v. Ragho Miser. 

(1921) 1921 Pat. 422 (425), Daroga Jha 
v. Babujan Mandal. 

Form of sanction. Offence should be speev- 

(1923) 1923 All. 84 (85): 45 AU. 140, 
Ram Bilas v. Lachmx Naraxn. 
(1883) 6 All. 101 (102), Parsotham Lai 

n • • • 

(1884) 1884 All. W. N. 87 (87), In re 
Sheoraj Singh. 

(1871) 3 N.-W. F 314 (314), Queen v. 

Sheo Churun. _ ^ 

(1870) 2 N.-W. P. 132 (136), Queen v. 

Lokhraj . . , 

(1895) 2 Weir 172, Parvathx Ammal v. 

Hassan Ahamad. „ 

(1919) 1919 Pat. 416 (417), Sheo Ghulam 
Sahu v. Khevali Thakur. 

( i on? 1 2 5 Mad 671 (672), John Marlin 

(W02) v Luja Bai (The offender 

(1871) S 8 h °C. be H am C d, B. 24 (27). KeP- 

V. Tai (Held, particular section need 

not be specified). . . fM h . 

The particulars of the offence should be 

(1917) m^Ali. 329 : 39 All. 367, Chctev 
Lai v. Emperor (Not a material ir 

(1896) 18 gU All! tJ 203 (205), Balwant Singh 
v. Vmed Singh. 

(1884) 1884 All- W. N. 56 (56), In 
(1895) 19 Ufl Bom. D 362 (363), In re Jinan 

(1868) to"* W. R. 41 (41), Oobind 

Chunder Ghose. sjtteen 

(1870) 13 Suth. W. R. 25 (25), Q 

v. Ooma Mayee Debea. .. 

(1898) 1898 Pun. Re. No. 8, P- ” 

* * Sojan Singh v. Faujdar Singh. 
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object of this amendment as also the addition of CL (a) in 


Sanction tinder S. 193, 1. P. Code Alleged 
false statements should be mentioned. 
(1924) 1924 Cal. 104 (106), Oates v. 
King-Emperor. 

(1909) 10 Cri. L. Jour. 160 (153): 3o 
Cal. 808, Rakhal Chandra Laha v. 

Emperor. _ 

(1872) 17 Sutli. W. R. 32 (32), Queen v. 
v. Bhohay Pramanick. 

(1868) 9 Suth. W. R. 58 (61), Queen v. 

Kartik Ch under Holder. 

(1869) 11 Suth. W. R. 17 (18), Queen v. 

Kadir Buoc. _ 

(1922) 1922 Bom. 38 (39), Danappa hara- 

(1917) 'ia"^n In L rC 'jour. 98 (98) : 1917 
L. B. 82, Nga Po F*n v. King- 

(1924) 1924 C AM. 563 (564), 

v. Jfl. Kishanlal (Held, that it « 
enough if application for sanction 

contains the statements). 

( 19°2) 1922 Cal. 412 (412j : 49 Cal. 551, 
<19 “ 2) DuRoo Singh v The Deputy Inspec- 
tor-General of Police (Do. • 

(1924) 1924 Cal. 53 (54): 50 Cal. 46L 
Kali Singh v. Emperor (Do ) , 

Pfnre and time of offence to *e •pecified. 
(1884) 6 All. 105 (106), In tho matter 

(1883) fail'll • W. N. 228 (228), In 

(1905) rCri.’T^jiur. 656 (657) (Cal.). 

1 99 

<1899) h f "17 , ' l ;»o) f "'C.n 1 

(1925) 1925 Lah. 139 

Omieeio/ pnrticu/ara rf/iafw «*»* 

( 1908 ) 7 " Sc J»“ r „f 3 v ' "aUitS 
1O10) frxrv Jour. 438 (439) (All.). 

' W’/ttffi'lW Pan 

(1919) Ke No 18 B»«“'^ W « lfc V - 

( 1908, j- c r». <i9i) <La, " ) ’ 

u. N ) SS . 133 

(134), o 23, P- 58 

(1901) 1901 Pun. Re- - Emp eror. 

(59), Afma Ram P (Ca , )f 

(1907) 5 Cm . L. Jour. J i Seikh. 

Oirfja Sanluxr Roy *^ 0. Proceed - 

(1881) 2 Weir 1 < ( 1 i 1 , ogl 

ings 3rd l8 8 8 9 1 * (291 ) : 1915 

(1915> Nag 58: i7 Nag. L. R- 36. Gopaf 

v. Emperor. /'1051 • 23 Oudh 

(1920) 1920 Oudh k 804 p^ad v. Emperor. 

Cas - ? 82 V.« 164 (167). 

(1902) 5 Oudh Cas 16 

Emperor y. • m 68), Ranuinf 

(1920) v 6 ». **"- 

cutor, Bhagalpure . 

Form of Sanction. (236) Hasan Shah v. 

<1903) Sat i ( (Opinion U not »nV 

tion). , 59 (60): 1916 

(1916) 17 On. 1*. Joar 2 Upp . Bur. Rul. 

Ln* »» W Z “ n 

(1917) 19*17 J Bom. 6° <81). In " 

(1882) u’cTw! *• « (64>I /adAuna "“ 


v. Ananda (Do. ) . 

(1870) 7 Bom. H. C. 87 (88), Rep. v. 

I. a tin (Report is not sanctioned). 
(1870) Rat. 32 (32), Reg. v. Narayan 

Ramnchandra (Sanction in tho form 
of letter. Held, sufficient). 

(1914) 15 Cri. L. Jour. 43 (43): 36 Mad. 

471, In re Muncy ya (Sanction 
should not be provisional). 

(1882) 8 Cal. 435 (439), Giridhari Mundul 
v. Vch.it Jha (Should not be general 
and indefinite). 

(1902) 6 Cal. W. N . 37 (38), Abu Sarkar 
v. Chengu Sarkar (Do.). 

(1907) 5 Cri. L. Jour. 202 (203) (Bom.), 
Emperor v. Rashid Karmalli (Do.). 
(1912) 13 Cri. L. Jour. 855 (856) (Bom.), 
Emperor v. LaUubhai Jayehani 
Gujar ( Do . ) . 

(1916) 17 Cri. L. Jour. 305 (306): 1916 
Sind 94: 10 Sind L. R. 65, Dodu- 
mal v. Crown (Do.). 

(1904) l Cri. L. Jour. 640 (641) (All. ), 
Mania Bakhsh v. Niazo (Reasons 
should be given). 

Sanction can be implied. 

(1924) 1924 Rang. 35 (36): 1 Rang. 549, 

J. R. Das v. Emperor. 

(1868) 5 Bom. H. C. R. 38 (39), Reg. 
v. Ganu. 

(1867) 4 Bom. H. C. R. 28 (30), Reg. 

v. Khushal Hiraman. 

(1869) 6 Bom. II. C. R. 54 (54), Reg. 
v. Muhammad Khan. 

(1871) 16 Suth. W. R. 57 (57), In re 
Ash ruff llusscin. 

(1873) 19 Suth. W. R. 33 (34), Queen 
v. Girish Ch under Sirkar. 

1870 Pun. Re. No. 8, p. 14 (15), 
C ro a- n v . Suza wa r . 

1873 Pun. Re. No. 10 (11), Croun 
v. Bishana. 

(1872) 17 Suth. W. R. 54 (55). 
Bapnoram Ah a in v. Gungaram 
Kacharee . ) 

see (1907) 5 Cri. L. Jour. 29 (31) 
(Cal.), Habibur Rahman v. itunshi 
K/oudabux . 

(1895) 2 Weir 172 (172), Yasudeva Pillai. 
In re. J 

Procedure — Notice not essential. 

(1923) 1923 All. 35 (40. 41) : 45 All. 109, 
Emperor v. Angnu Singh. 

(1896) 18 All. 358 (359), Hangar Ram 
v. Behari. 

(1892) 1892 All. W. N. 31 (32), In re 
Sheo Prasad. 

(1890) 1890 All. W. N. 168 (169), Queen- 
Empress v. Zora war . 

(1888) Rat. 404 (404), In re Umarbhai 
Ynlad Nabibhai. 

(1886) 12 Cal. 58 (60), Krishnanund v. 
Hari Bera. 

(1918) 1918 Lah. 140 (140), Jumal-ud-din 
v. Mohammad Ismail. 

(1917) 18 Cri. L. Jour. 121 *124): 1917 
Lah. 277: 1916 Pun. Re. No. 23. 
Mania Bakhsh v. Lai Ohand. 

(1898) 1898 Pun. Re. No. 18, p. 44 
(46), Gobind Ram v. Empress. 
(1903) 26 Mad. 592 (593), In ro Govindu. 
(1921) 1921 Nag. 81 (83): 17 Nag. L. 

R. 98, Nathuram v. Barey . 

(1916) 17 Cri. L. Jour. 82 (84): 1916 
Upp. Bur. 13: 2 Upp. Bur. Rul. 
83, Nga Sen Chein v. So Okaram. 
[See however (1917) 18 Cri. L. Jour. 759 
(760): 1917 Pat. 342, Vchit Jha 
v. Barhmo Singh. 

(1923) 1923 Lah. 36 (37), Cham Pass v. 

Rodu (Absence of notice— Held in 
the circumstances sanction should be 
revoked) . 


(1870) 
(1873) 
[See 

[But 
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i 


S. 200 is to remove the inconvenience which would be caused to 


( 1884) 10 Cal. 1100 v 1102), Avvilakh v. 
Kjub Lnll . 

(1889) 16 Cal. 661 (666, 667), Kedarnalh 
I)ok v. Ch under Choker butty . 

< 1906 ) 10 Cal. W. N. 74 (N.), Emperor 
v. Ed In Patra. 

(1917) 18 Cri. L. Jour. 97 (98): 1917 
Low. Bur. 24, Nga Aung Gyx v. 
Emperor. 

(1920) 1920 Oudh 58 (60): 23 Oudh Cas. 

222, Mohammad Vsuf Ali v. Moham- 
mad Yakub Ali.) 

Held notice desirable though not legally 
csscftlial . ^ _ k „ 

(1905) 2 Cri. L. Jour. 598 (600) : 

All. 142, Imayat Ah v. Mohar 

(1899) 23^Mad. 210 (212). Pampapati 

Sastri v. Subba Sastri. 

(1919) 1919 Pat. 522 (522), Sukhdoo 

Misser v. M one clal Saha. 

(1917) 1917 Pat. 89 (91. 92). garhma 

Dutta Thalcur v. N anno Lai Thakur. 
Application cannot be dismissed for default. 
(1914) 1914 Lah. 576 (577): 1915 Pun 
K e . No. 4, Hup Narnia v. Mana 

Dayal . 

(1916) 1916 Lah. 104 (104). Dhanpat v. 
Kasho Ram. 

(1914) 1914 Mad. 159 (160). Marudappa 

Goundan v. Bommanna Goundan. 
(1889) 2 Weir 596 (596), _ Re Chtnna 

Mccran (On application sanction 
must bo given or refused) . 

(1895) 2 Weir 194 (195), Mnolchand v. 

Ramakrishna Ayyar (Ex parte order 
can be reconsidered) . 

Enquiry not obligatory. 

(1882) 1882 All. W. N. 21 (21), In re 
Hursukh. 

(1877) Rat. 132 (132), Queen-L mpress v. 
Nahi Nath a. 

(1869) 3 Bong. L. R. 9 (10), Queen v. 

Nawab Singh. _ . 

(1904) 1 Cri. L. Jour. 746 (748) (Bom.), 
In re Sitaram Shivarambhat. 

(1884) 7 Mad. 537 (538), Queen-Empress v. 

Palani. _ . , 

(1883) 7 Mad. 224 (225), In re Govtndan 

Nair. _ 

(1897) 20 Mad. 339 (341), Queen-Empress 

v. Motha. . 

(1883) 6 Mad. 29 (31, 32), Zammdar of 

Sivagiri v. Queen. , . , 

(1915) 16 Cri. L. Jour. 289 ^(290) : 1915 
Nag. 58: 11 Nag. L. R. 36, Gopal 

v. Emperor. 

But Court can take evidence. 

( 1 9 1 •> ) 13 Cri. L. Jour. b89 (690) 

(Bom.), In re Karvirappa. . 

( 1892) Rat. 629 (630). In re Aniar Bla I.. 
(1(11)0) 19°2 Cal. 412 (412): 49 Cal 5^1, 
DuUoo Singh v. Deputy Inspector- 
General of Police, C. I. D-, Bengal. 
(1904) 8 Cal. W. N. art, Ihnobnndhu 
Nundy v. Hurrymutty Dassec. 

(1897) 20 Mad. 339 (340), Queen-Empress 

v. Motha. , n 

(19°4) 1924 Nag. 35 (36), Parmanand Par- 

tear v. Kartar Nath 

(1919) 1919 Pat. 547 (548), Kalwa Gopc 
v. Antonini. 

(1923) 1923 Pat. 542 (544), Chotc Lai Mod » 

v. Emperor. ,, , , . . 

(1923) 1923 Rang. 225 (226), Abdul Aziz 

(1918) 1918 "Nag. 3 " 181 (183), Wazirali v. 
( } 2foftamm% AzimuUa (An agreement 

to withdraw an application for sanc- 
tion to prosecute under S. 19 o, Cr. 
P. Code is opposed to public policy). 
(1904) 1 Cri. L. Jour. 275 (278): 27 Mad. 


54, In re Kalagava Bapiah (Proceed- 
ings are judicial) . 

(1910) 11 Cri. L. Jour. 527 (523) 

(Mad.), Sessions Judge v. Ealagara 
Bapiah (Do.). 

(1921) 1921 All. 211 (212): 43 All. 409, 
Ram Charan v. Meua Ram (Sanction 
proceedings by Civil Courts are Civil 
in nature) . 

But costs cannot be awarded. 

(1921) 1921 Cal. 548 (549), Bholanath 

Khnnru v. Purnachandra. 

(1912) 13 Cri. L. Jour. 6 (7, 8) (Cal.), 
Krishna Proshad Mandal v. Rabtn- 
dra Nath Dinda. 

(1915) 16 Cri. L. Jour. 281 (281) : 1915 
Lah. 440: 1915 Pun. Re. No. 5, 
Bishen Das v. Rahmat Khan. 

(1916) 17 Cri. L. Jour. 184 (184) : 1917 
Mad. 158, V enkataramana Raju v. 
Achayya. 

(1894) 2 Weir 196 (196), Mohammad Dus- 
tagir v. Mohammad. 

(1923) 1923 Rang. 12 (13): 11 Low. Bur. 

Rul. 418, Karupiah Naidu v. Muthu- 


swami. 

See however (1923) 1923 Oudli 119 (121), 
Feroza Jan v. Amir Ali. 

1922) 1922 Cal. 145 (146): 49 Cal. 103o, 
Narendra Nath Dey v. Jyotxsheh Pal 
(Proceedings can be basis } 0T ac " 
tion for malicious prosecution) . 

1928) 1928 Cal. 691 (693, 694), Ravindr * 
Nath Das v. Jogendra Chandra Deb 

But see (] ?i886) 9 All. 59 (61), Ezid Balcsh 
v. Ilarsukh Rai.] 

7ho can avail of the sanction. Ar , -o nm 
1919) 1919 Bom. 174 (175): 43 P or ?; 
538, Vif/iai Bhimrao Kulkaranx, m 
re (Transferee in interest). 

1904) 1 Cri. L. Jour. 845 (846) : 32 Cal. 
469, Kali Kinlccr Sett x. Nrxtya Go- 
pal Roy (Person expressly authoris- 

1905) 2^ Cri. L. Jour. 78 ( 8 ^) : 32 . ^ a i‘ 
351, Jogendra Nath MiGcerjcc v. 

Sarat Chandra Banarjee * (Heir ) . 
1912) 13 Cri. L. Jour. 206 (-07) (Mad.), 
In re Mailipaddi Gopya (Relation) 
1922) 1922 Lah. 221 (222), Gopal Singh 
v. Crown (Legal 

1917) 18 Cri. L. Jour. 334 (334). 1917 
All. 313, Brhari v. Kure (Do.) • 
1889) 12 Mad. 47 (49), In re Thathaya. 
4879 4 Cal. 712 (713), Empress v. Nxp- 

cha (District Magistrate). 

[See also (1909) 10 Cri . J,Z r or V 
(432): 34 Bom. 88, Emperor v. 

Nagji Ghelabhai. 

(1902) 1902 Pun. Re. No. 27. P ; 76 ( ), 

Lakhi v. Emperor of Indxa -\ . , 
Effect of sanction— Magistrate bound to take 
1 cognizance, of offence saneftoued. 

(1887) 1887 Pun. R©. No. 55, P- 1 

(149), Jamaluddxn v. Ah i G ohar - . 

(1882) 1882 All. W. N. 84 ( 84) * J 9 1 
Dei v. Mehndi Khan 
(1906) 3 Cri. L. Jour. 227 (228, 2-9) 

(Bom.), Mowjce Lxladar. 

(1894) Rat. 718 (718), Queen-Empress v. 

Kila Vrindavan. r efr ut 

(1876) 25 Suth. W. R. 14 (14), 

Singh v. Naraxn Parsee. 

(1867) 8 Suth. W. R. 9 (10), Queen 

(1866, fsXVV 20 (21). Queen r. 

Mokesh Chunder Acharjee. . 

(1893-1900) 1893-1900 Low '^ liudali v. 
83 (84), Dhurmahngam 

Kupamah. 

Oudh 49, Yamni Begam. 
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(4) 


( 6 ) 


a public servant or to a presiding officer of the Court by being 
compelled to appear in person before the Magistrate to lodge 
a complaint. 5 

In sub-S. (2) the word “includes” has been substituted for the 
word “means” which occurred in the Old Code. (As to the 
effect of this change, see Note 17). 

( 5 ) The old sub-S. (7) has been renumbered as sub-S. (3) with certain 

modifications. (See Notes 19 to 22). 

Sub-S. (5) has been newly added. (See Note 24). 

2. Amending- Act 18 of 1923, how far retrospective . —The amending 
Act came into force on the 1st of September, 1923, since which date sanction has 
been abolished. But does the amendment affect retrospectively the validity 
of a sanction granted prior, to it? The answer to this question depends upon 
whether or not a prosecution has hem launched on the basis of such sanction 
pnor to the amendment. Where a complaint filed on the basis of a sanction has 
been taken cognizance of by the Court even prior to the amendment, the legality 
of the complaint is not affected by the amendment, nor is the subsequent trial 
barred under the present Code. The reason is that the Court being properly 
seised of the case nothing short of a specific withdrawal of the jurisdiction of 
the Court to try the offences can affect its authority to go on with the trial 


(1871) 8 li'ii-.-o' 0 *"?; 

offence requiring sanction and not 
sanctioned) 


(1870, SsJT \ R. 67 (68), Rajkumar 
v. Kirlx Ojha (Do.), 
ffiee also (1871) 8 ^ • “ ’ / 


I8 “ ‘"TnoicTVn r e n «V>. 


[Sec «>»< »(»«»> ^ r ^ u - oui ^ JX « 



«i v v r " — . — i 

t r v anotlier offender .J-l -bon, 
a87 l) , 1 h riu^ n W 0n B. , °65 ;5 6 ). Queen 

<l914> W^Z^- ^eror (Held »»- 

tion'coe^on.yono cow™»- 

(1888) « bar to pro- 

ceeding under S / >• h CotM * 

(1871) 6 Mad. H C. All Jafl 187! 

SSSy^Pi»*»« -n be dismissed by 

Magistrate under S. Jee}abhai 

(1871) Rat. 4 5 .'VrAmnlaint can be with- 

' r citinK sanction).] 

Tryine SSSr& ^ « 

propnelv (177), Huzza- 

(1893) J893 All 'V- * - r L, 

(1879) M* fSS >70). * '■ 

Sheikh I eadol'y- „ HuOTn U e a um. 

J&J.T Thamman U "' 
(1887) 1887 run- Rc No- ’S. p. 36 (3,), 

<»«> gs- ;■ - y 3 ;; 

(1902) iTS ■ 16® <>»<»• In " ^ 

.Court zone, ion cannot try the 

(1918) mm A,l. 320 (320). Deo Saran Te- 

(1882) r»«: «T7«i «2), Rmpre.. V. 
• . Oaspar D'Sflva. 

Or. P. C.— 129 


f It 




C5) 


(1897) Rat. 904 (905), Queen-Empress v. 
Laugadayn Baiukoli. 

(1919) 1919 Cal. 336 (337), Mritunjoy Gon. 
v. King-Emperor. 

(1868) 9 Suth. W. R. 13 (13), In ro Nihal 
Mahtee. 

(1896) 20 Mad. 383 (381), Queen-Empress 
v. Scshadri Ayyangar. 

(1877) 1877 Pun. Re. No. 3, p. 11 (12), 
Crown v. Ilassan Alt. 

(1917) 1917 Oudh 372 (373), Fateh Singh 
v. Emperor. 

(1893-1900) 1893-1900 Low. Bur. Rul. 

190 (191), Itungaswami v. Queen- 
Empress. 

(Seo however (1874) 22 Suth. W. R. 

16 (16), The Queen v. Subal Chun- 
der Gangooly. 

(1889) 16 Cal. 766 (770, 771), Queen-Em- 
press v. Surat Chandra Rahit (Sanc- 
tion granted in a different capacity). 

(1897-1901) 1897-1901 Duu. Bur. Rul. 61 
(62), Queen-Empress v. Nga Pyu 
(Do.).] 

Court granting sanction is competent to hear 
appeal. 

(1913) 14 Cri. L. Jour. 190 (190) (Bom.), 
Emperor v. Gulam Ahmed Ali Sahib. 

(1895) 1895 All. W. N. 225 (226), Queen- 
Empress v. 77 dc Ram. 

(1896) 1896 All. W. N. 181 (181), Queen- 
Empress v. Khoji Ram. 

(1884) 1884 Pun. Re. No. 39, p. 76 (77), 
Boston Khan v. Empress. 

(1924) 1924 Nag. 23 (24), Sessions Judge, 
Bhandara v. Pnndia. 

Sanction as well as compensation under 
S. 250 ought not to be ordered. 

(1899) 26 Cal. 181 (183, 184), Bachu Lai 
v. Jagadarn Sahai. 

(1895) 22 Cal. 586 (588), Shib Nath Chong 
v. Sarat Chunder Sarkar. 

(1901) 28 Cal. 251 (253), Parai v. Ban- 
dhl. 

[But see (1898) 21 Mad. 237 (239), Adikkan 
v. Ala pan.] 

(1924) 1924 Pat. 691 (692), Laohmi Singh 
, . v. . Emperor. 


S. 195, 
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according to law. 1 In such a case, however, the accused person has a right to 
apply for the revocation of the sanction to the superior Court under the repealed 
sub-S. (6) and the superior Court is competent to revoke the sanction 
and withdraw the prosecution even after the amendment. The right to app y 
for such revocation is “a real right to invoke the aid of a higher tribunal and 
being a statutory substantive right of an aggrieved person is not affected by 
the amendment having regard to the provisions of S. 6 of the General Clauses 
Act 2 Where, however, sanction has merely been granted prior to the amend- 
ment but no prosecution has been launched on the basis of such sanction 
the provisions of the present Code would apply to the case, and no complaint 
can be filed in pursuance thereof by the private person to whom it was granted . 
The reason is the grant of sanction does not give any vested right to the person 
to whom it is granted but is merely a part of the processual law, being only one 
method of setting the criminal law in motion and it is a fundamental princip e 
that rules of procedure are always retrospective in operation. 3 On the same 
principle, it has been held that the pendency of an application m the trial Court 
for sanction on the date of the amendment does not give any right to the person 
applying for it to have the sanction granted after the amendment. P r °I ,cl 

remedy in such a case would be to move the Court under S. 476 or b. 4 ib-A o 

the Code for making a complaint. 5 


Where on the date of the amendment an application for sanction is pend* 
ing before the superior Court under the old sub-S. (6), the subordinate Court 
having refused to grant sanction, there is a conflict of judicial opinion as to 
whether the superior Court can exercise its power to grant sanction after the 
amendment. The High Court of Allahabad 0 has held that the right to apply 
under sub-S. (6) is a right given by law which remains unaffected by the 
amendment by virtue of S. 6, Cl. (e) of the General Clauses Act, and that 
therefore the superior Court can grant sanction. The High Court of Madras* 
has taken a contrary view and held that the superior Court cannot grant sanction 
after the amendment. But the question as to the power of the superior Court 
to grant sanction under sub-S. (6) is now only of academic importance because, 
even assuming that it has the power, such sanction if granted after the amend- 
ment would be futile and ineffective as no valid prosecution can be launched in 
pursuance thereof under the present Code. 8 This aspect has not been considere 


Note 2. 

1) (1925) 1925 Mad. 1122 (1124, 11-5), 

Appaswami Ayyar, In re. . 

(1924) 1924 Mad. 615 (616), 

Goundan v. Ohinna Nallappa Goun- 

(1926) 1926 All. 421 (422), Kewal Ram 

(1926) 1926 Lah. 131 ^ 31 ): 7 L ah. 99, 
Emperor v. Akbar Al% Shah. 

(1927) 1927 Nag. 71 (72), Wasudeo v. 

2) (1925) WWiSTll (913 914): 48 Mad. 

' 620, Ramakrishna Ayyar v. Sxthai 

TSee (1924:7 a i9 24 Mad. 585 (586), 

[S Ayyar v. Public Prosecutor (Held 

in 1925 Mad. 911 F. B. that this 
case was decided on a misapprehen- 
sion as to facts).] _ v. 

( 3 ) (1925) 1925 Lah. 330 ( 331 ) : 6 Lah. 41, 
C ' Jawahar Lai v. Jaggu Mai. 


(1925) 1,925 All. 306 (307), Ameraj Singh 
v. Emperor. . . . . . 

(1924) 1924 Rang. 211 (211), Am v. AJi 

(1924) 1924 Mad. 657 (661): 47 Mad.^ 

384, Nataraja PUlai v. Rangaswami 

(4) (1924) 1924* Cal. 826 (826) : 51 Cal. 652, 

Bdldeo Misser v. D. I. Q. of Police,. 
O. I. D., Bengal. v 

(1925) 1925 Bom. 151 (151), Gafur Daud 
Saheb, In re. _ , . 

(5) (1924) 1924 Bom. 511 (512), Ramdas Vish- 

7 xudas v. Emperor. . . T - 

(6) (1924) 1924 All. 563 (563), Kashmir* Lai 

v. Mt. Kishen Den. 

(7) (1924) 1924 Mad. 657 .(659, 661): 

Mad. 384, Nataraja PiUax v. Ranga 

(8) (1925) 1925'N^g! 0, 358 (360), Bhudabai v. 
[See also *0924) 1924 Mad. 657 (661): 47 


1 rosecution for contempt of lawful authority, etc. 


1027 


by the Allahabad High Court and in this view, it is submitted, that the Madras 
decision is correct in principle. 

- • 

3. Scope and object of the section. — As a general rule, any person 
having knowledge of the commission of an offence may set the law in motion by 
a complaint even though he is not a person interested in, or affected by, the 
offence. To this general rule this section provides an exception, for it forbids 
cognizance being taken of the offences referred to therein except where there is 
a complaint in writing by the Court or by the public servant concerned. 1 The 
object of the section is to prevent improper or reckless prosecutions by private 
persons of offences in connection with the administration of public justice and 
of the contempt of lawful authority of a public servant. 2 It is aimed at giving 
protection to parties and witnesses, against vexatious or frivolous prosecutions 
for their resorting to Courts and giving evidence therein, and such protection 
is afforded by prescribing the necessity of a complaint by the Court in or in 
relation to whose proceedings the offence is alleged to have been committed. 3 

The provisions of this section are mandatory and the Court has no juris- 
diction to take cognizance of any of the offences mentioned therein unless there 
is a complaint in writing as required by the section. 4 It has been held that 
where the complaint is not in conformity with the provisions of this section the 
Court has no power even to examine the complainant on oath because such 
examination could be made only where the Court has taken cognizance of the 
case. 5 The absence of a complaint as required by the section is fatal to the 


Mad. 384. .V alaraja Pillnx v. Fa^a- 

K ,r„,ni PUlai ( Per Wallace, J.).J (4) (193~) 


(I) (1921) 
(1928) 
(1928) 
(1921) 

(1935) 


[Compa 



swami Pillai l 

Note 3. 0 . , 

1921 Cal. 527 (629), Rayaz Stngh 

v. Mrs. Morgan. 

1928 Lah. 510 (513): 9 Lah. b7.<. 

fKh/ «■* 

SGTiT* <278, ; « IM.U.417. 

Muhammad Ibrahtm Sheik 
1935 Pat 214 ( 216 ), S. R- Rom 

ge n wrfK 

ass? 'sr-s-uV or- 

~ ™. » ™ mp VZ S,n"c 

Ohowdhury v. P c d ] R <-hanre of 

Inspector to take a (Magis- 

?ra m to ) Ul t'S 

M»d. 47. 

Si %S?iu%n. in » 

Kunhammed. 39 Mad . 677. 

1916 Mad. 72 (73) N budr i. 

In » Parom^iPfl r Zumber lal v. 

1917 Nag. 19# 


(1927) 

(1925) 

(1875) 

(1930) 

(1930) 

(1932) 

(1928) 

(1901) 

(1933) 

(1899) 

(1865) 

(1874) 

(1902) 

(1865) 

(1888) 

(1933) 

(5) (1932) 


Mt. Malobi. 

1932 Mad. 253 (254): 55 Mad. 

o4J, In re Ravanappa Reddy. 

1927 Mad. 199 (201), Kunju v. 
Emperor. 

1925 Mad. 400 (400), Muthu Goun- 
dan v. Emperor. 

k Mad. H. C. R. App. 2 (2), 

Madras High Court Proceedings, 
16th February, 1875. 

1930 Rang. 153 (155), Sathi Reddy 
v. Emperor . 

1930 Pat. 34G (346), Emperor v. 
Laic hand Tcbi. 

1932 Pat. 152 (155): 11 Pat. 155, 
Subhny Ahir v. Emperor. 

1928 Lah. 827 (828), Mt. Darken 
v. Em per nr. 

1901 Pun. Re. No. 23, p. 58 (59), 
Atma Ram v. Reg. 

1933 Cal. 481 (481), Moulajaddi v. 
Empe ror. 

26 Cal. 359 (360), Chandra Mohan 
Denerjee v. Balfour. 

4 Suth. W . R. 7 (8), In re Indro 
Ohunder Bose. 

22 Suth. W R. 10 ( 11 ), l n re 
Sardharee Lai. 

4 Bom. L. R. 750 (752), In re 
Ualgangadhar Tilak. 

2 Suth. W. R. 31 (31), Queen v. 
Dwarkanath Bose. 

13 Bom. 109 (113), Queen-Empress 
v. Rachappa. 

C*!- 481 (481), Montafaddin 
C houktdar v. Emperor (In absence 
of complaint as provided, conviction 
to be set aside) . 

1932 Mad. 253 (254): 55 Mad. 

343, Ravanappa Reddy v. Emperor. 
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prosecution and is an illegality which vitiates the trial and conviction. 0 Under 
S i>37 Cl ( b ) of the Code as it stood before 1923 the want of, or any lrregu- 
laritv in. anv sanction required by S. 195, or any irregularity in proceeding 
taken under S. 476 did not per se vitiate the trial and conviction unless it had 
in fact occasioned a failure of justice. 7 Clause (b) has now been omitted in 
S. 537. and it has been held that the effect of the omission also shows that the 
intention of the Legislature is that non-compliance with the provisions of the 
section vitiates the proceedings; such proceedings have been he d o i 

under S. 530, Cl. (p)- 8 


10 ) 


(1925) 1925 All. 306 (307), Amcraj Singh 
v. Emperor. 

(1926) 1926 All. 30 (32): 48 All. 60, 

Kanhaiya Lai v. Bh/igwan Dans. 

(1926) 1926 All. 700 (701), Janki Prasad 
v. Emperor. 

(1932) 1932 All. 190 (191), Abdul Rahman 
v. Emperor. 

(1929) 1929 AH. '.174 (375), J Ichnrban Ah 
Khan v. Sita Ram. 

( 1931 ) 1931 Boin . 520 (521. o2o) : .to Lorn. 

725. Ramachandra Narayan Sastn 
v. Emperor. 

(1929) 1929 Cal. 172 (174): 56 Cal- 6-4, 
Mohim Chandra Nath v. Emperor. 

(1932) 1932 Mad. 253 (254): 55 Mad. 

343, Ravauappa Reddy v. Emperor. 

(1927) 1927 Naff. 184 (188, 189), Tularam 
Mur uadi x. Emperor. 

(1918) 1918 Naff. 59 (61), Nanakram v. 
Emperor. 

(1926) 1926 Oudh 485 (486), Ram Samujh 
v. Emperor. 

(1934) 1934 Oudh 186 ( 1 S7 ) , Kali Charan 
v. Emperor. 

(1926) 1926 Pat. 368 (368): 5 Pat. 4o0, 
Ambika Singh v. Emperor. 

(1932) 1932 Pat. 152 (155): 11 Pat. loo, 
Subhag Ahir v. Emperor. 

(1930) 1930 Ranff . 153 (155), Sat hi Reday 
v. Emperor. 

(1927) 1927 Sind 10 (15): 21 S. L. It • 

1, Fakir Mohammad v. Emperor. 

See also the following eases under the old 
Code ,: — 

(1879) 2 All. 533 (537, 539), Empress of 
India v. Subsukh. 

(1904) 1 Cri. L. -Tour. 1046 (1047) 

(AH.), Emperor v. Mathura -Singh. 

(1915) 1915 All. HO (111): 37 All. -83, 
Zahir Sinyli v. Emperor. 

(1915) 1915 Bom. 203 (204): 40 Bom. 

97 Emperor v. Jivram Dankarji. 

(1896) 22 Bom. 711 (713), In re Shams- 

uddin . x 

(1906) 4 Cri. L. Jour. 375 (3<9) : 16 

Kathiawad L. R. 19o, Bhugat Jcth- 
suk Jiva v. Sha AmratlaL 

(1907) 5 Cri. L. Jour. 396 (o9i) (All.), 
Naiz Ali v. Emperor. T 

(1902) 4 Bom. L. R. 750 (7o-), In re 

Bal Oanpadhar Tilak . 

(1870) 7 Bom. H. C. R. 61 (6_), Reg. 
v. Parshram Keshav. 

(1873) Rat. 78 (78), Reg. x. Pirtappa. 

(1903) 30 Cal. 285 (287), Kailas Kunnt 

(1865) 3 Suth. W. R. 68 (69). Dukheo 
Pein v. Chandrakant Chowdry . 

(1871) 15 Suth. W. R. 45 (46), Queen x. 
Mohima Chunder. 

(1872) 18 Suth. W. R. 32 (32), In re 

(1925) ?92rLah BUr i3°9' (140), Jaswant 

(191 6) S5f nah r T/ r <22). Jl* V. 


Crown. „ „ 

(1875) 2 Weir 153 (153), High Court Pro- 
eeedinys. 16 th February, 1875, 

.Vo. 365. • . 

(1917) 1917 Oudh 372, Fateh Singh ▼. 
Emperor. 

(1901) 5 Oudh Cas. 240 (241), Jagade\ v. 
Sri Cho ran. 

(1914) 1914 Low. Bur. 30 (31), Ismail v. 

[But see (1924) 1924 Pat. 691 (692), 

Laehmi Singh v. King-Emperor .\ 

(7) Cases under S. 537 (b) of the Old Code.— 
[See (1893) 15 All. 392 (393), Queen- 

E m press x. Matabdal.] 

(1906) 3 Cri. L. Jour. 4i9 (420): 29 

Mad. 419, Ismail Rowther x. Shun- 

mugha vet io Nadan. , . ,, \ 

(1913) 14 Cri. L. Jour. 607 (608) (All.), 
Ochan x. Emperor. 

(1915) 1915 All. 119 (119) ; _ 37 , Alh 110, 
Our Baksh Singh ▼ . 

(1901) 1901 All. W. N. 151 (152, 153), 
King-Emperor v. Pancham. 

(1922) 1922 Bom. 368 (369): 4/ Bom. 

31 Emperor v. Shankar Balknshna. 

(1900) 27 Cal. 452 (454), Ramasory LaU 

v. Queen-Empress. 

(1901) 28 Cal. 217 (220), Sunder Dosadh 
v. Sitol Mahto. 

(1921) 1921 Cal. 38 (39): 48 Cal. 867, 
Khetra Mohan Das v. Fmperor. 
(191°) 13 Cri. L. Jotir. 826 (827). 

( } Cal. 360, Dilan Singh y Emperor 

(1883) 13 Cal. L. R. 117 < 118 )' 

Mohan Mookcrjee v. Empres. *• 

(1919) 1919 Mad. 190 (190), Sessions 

Judge of Tan jo re, In re. 

(1911) 12 Cri. L. Jour. 406 (40<) (Mad.), 
Abdul RazaeJc Sahib, In re. 

(1907) 6 Cri. L. Jour. 382 (383). 31 

' Mad. 380, In re Perumal Nayadu. 
(1892) 15 Mad. 131 (132), Q^een-Empress 
v. Tenkataswami. 

(1923) 1923 Oudh 4 (7): 26 Oudh Cas. 

44, Gaya Barhai x. Emperor. 

(1886) 1886 Pun. Re. No. ‘-8, p. 6 
(69). Manga Ram x. E ™%™ S8 { 8 . n . 

( i qi 1 14 Cri. L. Jour. 183 (loo, lojl • 
(1913) 1918 Fun. Re. No. 4, Pirbhu Dial 

(1909) 10 CrL*™. Jour. * 50 , (153) 

' Cal. 808. Rakhal Chandra v. Em- 

(1923) 1923 Rang. 135 (136), Nagappan 

(1904) 1 Cri. *L. Jour. 370 (374) (Rang.), 
( ) Ahmed Esoof Bhaymeah v Crown 

(S) (1926) 1926 All. 700 (701), Janki Prasad 

(1925) 1 9 2 s' * ' All r ° 30 6 (307), Ameraj Singh 

(1927) 192 ’f m Oudh 326 (327), Dora Sah 

" (1934) Ib34 E Oudh r i86 (187), KM Charan 

v. Emperor. 
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. The section, being one in the nature of a prohibition to Courts to take 
cognizance of offences, should lie construed strictly. It applies only to the 
offences mentioned therein and not to any other offences. 9 But it is not open 
to a Magistrate to ignore the provisions of the section by the device of instituting 
the case under another section of the Penal Code to which this section does not 
apply, and then convict the accused of the offence prohibited under this section 
with the aid of S. 23S of the Code without the requisite complaint. The pro- 
visions of S. 238 must yield in such a case to this section. 10 Nor can the provi- 
sions of this section be avoided by reducing a charge in respect of the offenee 
mentioned in the section to some other offence and thus avoid the necessity of 
a complaint bv the Court, or the public servant. 11 Where the facts disclosed 
by a complaint are sufficient to constitute any of the offences mentioned in the 
section such a complaint cannot be taken cognizance of unless it is in conformity 
with the section. 1 - Thus where the facts stated in a complaint amount to an 
offence under S. 193, I.P.C. to which sub-S. (1) ( b ) would apply, no Court 
can take cognizance of it otherwise than in the manner prescribed in the section ; 
and it makes no difference that the complainant, evidently with a view to evade 
the section, has elected to name the offence as forgery to which sub-S. (1) (c) 
does not apply because the offender is not a party to the proceeding in Court. 
In such a case it has been held that the specific offence of fabricating false 
evidence should be given preference to the more general charge of forgery. 13 
Where however a complainant combines a complaint of an offence to which the 
section applies with a complaint of an offence to which the section does not 
apply, the Court must investigate the latter complaint but refuse to investigate 
the former if it is not in accordance with the section. 14 




The section does not apply to the following 
offences : — 

(1929) 1929 Bom. 423 (439), Emperor v. 

Balachandra Ramidivo (S. 143, I. P. 
Code) . 

(1918) 1918 Cal. 967 (967), Taru Dahu 
v. Emperor (S. 225-3, I. P. Code). 

(1932) 1932 Sind 53 (54. 55): 25 S.L.il. 

471. Jethmal v. Emperor (S. 477-A, 
I. P. Code). 

(1904) 1 Cri. L. Jour. 525 (526): 31 

Cal. 664, The Deputy Legal Remem- 
brancer v. Arjun Prainanick (Ss. 352 
and 353, I. P. Code). 

(1892-1896) 1 Upp. Bur. Rul. 172 (172). 

Queen-Empress v. Nga Auing Zan 
(S. 220, I. P. Code). 

(1895) 23 Cal. 621 (624), Rai Ishri v. 

Queen-Empress (Proceedings under 
S. 110 of the Code). 

(1928) 1928 Bom. 493 (495): 52 Born. 

898, Ehimchand Narottam Ithavsar, 
In re (Prosecuting a Receiver 
appointed- by a Court, for offences 
alleged to have been committed by 
acts in excess of his authority) . 

(1935) 1935 Oudh 331 (332), Raghubar 

Dayal Oupta v. Khusehar Prasad 
(Complaint under Ss. 323, 352 and 
504, Penal Code, in course of exe- 
cution of decree — Complainant need 
not move Court which passed decree). 

(1925) 1925 All. 318 (319): 47 AU. 409, 
Emperor v. • Mahdo Singh (Escape 
from lawful custody of servant of 
Civil Court — Proper course is for the 
servant to file complaint) . 

[See also (1872) 17 Suth. W. R. 10 (10), 
In re Doolar Pander. J 


( 10 ) 


( 11 ) 


(12) 

(13) 


(14) 


(1925) 1925 All. 129 (130): 47 All. 114 

(1930) ’U'-in pV 11 v - Emperor. ' 

’ ,102) - Jf— 

(1928) 29 Cri. L. Jour .849 (850), Ibrahim 
\. /- m per or (Offence under S. 471 
t ( — -Complaint under S. 47 l! 

i . Jtr. Code) . 

(1925) 1925 All 230 (232) : 47 All. 265. 

Ram A ath v. Emperor. 

(1917) 191J fal- 708 (709): 44 Cal. 970. 

Eumar Ohose v. Tlarcndra- 
nath Chatterjec (Where facts disclosed 
in a complaint amount to an offence 
under S. 211, I. P. Code— Prose- 
cution on the same facts for an 
offence under S. 600, I. p. Code, 
cnnnot be permitted). 

(1897-1901) 1 Upp. Bur. Rul. 279 (279) 

( 1880 ! ? “^"Empress v. Mi Gyivet (Do.)! 

(1880) l , R< 198 (199 >- Empress 

v. Chedx Lai (Do,). 

(1935) 1935 Sind 81 (83). Kalumal Gelo- 
71?' v - Eissumal Issardas. 

(1933) 1933 Mad. W. N. 722 (723), Sub- 
bnyua TIe f>de v. Siddhu She tty 
(1929) 1929 Mad. 21 (23, 25), Pcrianna 
iIut (irtyan y. Vengu Aiuar 
( 1932) 1932 Mad. 253 (254): 55 Mad. 

, 1Q oo> A-x\™ a ? appa Reddy V> Emperor. 
(1933) 1933 Mad 413 (415), Subramania 

iqoa T 7,; Ewamikannu Ohctty . 

(1924) 1924 All . 296 (297), Tarsubeg v. 

Muhammad Tar Khan 
(1929) 1929 Cal. 633 (635) : *56 Cal. 1041, 

and Remembrancer, 
Brah Bengal v> Bwambhar 
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This section creates a bar and says that unless some requirements are com- 
plied with cognizance should not be taken of any of the offences mentioned therein; 
S. 476 of the Code enacts the procedure to be followed for removing the bar. 15 
It prescribes the proceedure to be followed by the Court in making a com- 
plaint ; the two sections should be read together. 10 Proceedings by a Court 
under S. 476 are taken only in the interests of justice when the Court thinks 
fit, and although it is open to a private person to move the Court under that 
section it is for the Court to decide to take action and institute the prosecution. 17 

4. Offences concerning public servants, Sub-S. (1), Cl. (a). — In 

respect of the offences mentioned in Cl. (u) of sub-S. (1), it is the public 
servant concerned or some other authority to which -he is subordinate that is 
competent to make a complaint. 1 A complaint by a private person in respect of 
any of the offences is barred; 2 nor can the Court take cognizance of any such 
offence suo motu. 3 The word “concerned” means concerned in the offence. Thus 
in the case of an offence under S. 182, Penal Code, the complaint that is necessary 
is that of the public servant to whom the false information was given, and not 
that of the public servant sought to be injured by such information. 4 Where an 
offence under S. 182, Penal Code, is alleged to have been committed in respect 
of a letter written to the Collector of the District, the Sub-divisional Magistrate 
who is not concerned in the offence is not competent to prefer a complaint. 5 
Similarly, where a complaint is filed before the Sub-divisional Magistrate, the 
Sub-Inspector of Police to whom the complaint is sent by the Magistrate for 
enquiry and report cannot make a complaint under S. 182, Penal Code. 6 In 
the case of an offence under S. 188, Penal Code, the complaint that is necessary 
is that of the public servant whose order has been disobeyed. 7 

Where no public servant is concerned in the offence the clause does not 
apply. s Thus where false information is not given to a public servant, neither 
S. 1S2, Penal Code, nor this section applies to the case. 9 Similarly where an 
order for the disobedience of which a prosecution under S. 188, Penal Code, 
was launched was not promulgated by any public servant but by the Government ; 


[See also (1908) 7 Cri. L. Jour. 6 (7): 
31 Mad. 43, Krishna Pillai v. 
K rish.ua Ko na n . ] 

(15) (1931) 1931 All. 443 (446): 53 All. 804, 

Ilmpc-ror v. Raja Kushal Pal Singh. 

(16) (1926) 1926 All. 21 (22). Dunraka Pra- 

sad v. Makund Sarap. 

(17) (1930) 1930 Lnh. 873 (874), Ram Samp 

v. Muhammad Mehr Dil Khan. 



Note 4. 

(1926) 3928 All. 342 (342), Jang Bahadur 
S i n gh v . Em pe ro r . 

(1886) 8 All. 382 (383), Queen-Empress 
v. Jugal Kish ore. 

(1928) 1928 Lah. 827 (828), Mt. Darkan 
v. Emperor. 

(1924) 1924 Mad. 730 (730). Public Pro- 
secutor v. Mari Mudali (Complaint 
by Village Munsiff) . 

(1916) 1916 Mad. 639 (639), Solaimufhu 
Pi'lai v. ft[uritgiah Moopan. 

(1889) 2 Weir 157 (157), Subbusicami Rao. 

(1922) 1922 Pat. 532 (534): 1 Pat. 423. 
(iovemment Advocate, Behar and 
Orissa v. Ganga Prasad. 

(1886) 13 Cal. 270 (271), Poonit Singh v. 
Madho Bhot . 

(1887) Rat. Un. Re. Cr. Cas. 342 (343), 


(2) 

(3) 


(4) 

(5) 

(6) 

(7) 

( 8 ) 
(9) 


Manckchand Lalchand, In re. 

(1906) 7 Cri. L. Jour. 6 (7): 31 Mad. 

43, Kristna Pillai v. Krishna Konan. 
(1914) 1914 Sind 19 (19): 8 S. L. R. 

41, Muso v. Emperor. 

(1927) 1927 Rang. 61 (66): 4 Rang. 437, 
Mating Pan Gaing v. Emperor. 
(1925) 1925 Mad. 400 (400), 

Goundou v. Emperor. 

(1935) 1935 Pat. 356 (356), Mosaftr Singh 
v. Emperor (Though Magistrate him- 
self was public servant concerned 
complaint by him is necessary and 
he cannot take cognizance under 
S. 190, cl. (O). 

(1916) 1916 U. B. 15 (15): 2 U. B. R. 

91, Nga Kyaw Zan v. Nga Kyin Dan. 
(1916) 1916 Mad. 639 (639), Solamuthu PQ- 
lai v. Murugia Moopan. 

(1919) 1919 All. 175 (175), Emperor v. 

Mohamcd Naqi Httsain. 

(1929) 1929 Pat. 92 (92), Jokhi Mian Y. 
Mahmud Dajadar. 

(1921) 63 Ind. Cas. 865 (866) (Rang.), 
Emperor v. Abdullah. 

See cases cited in Foo't-notes (9) and (10/ 

(1887) Rat. Un. Re. Cr. Cas. 315 (316), 
Queen-Empress v. Santaram . 
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it was held that the section did not apply to the case and that the Chairman of 
a Municipality who merely republished the order in his limits could not be said 
to have promulgated the order so as to require his complaint. 10 

Public Servant — Meaning of. — The term public servant has not 
been defined in the Code. It has, however, been defined in S. 21 of the Penal 
Code, which by virtue of S. 4, sub-S. (2), ante , applies to this Code. See also 
S. 197, infra. 

The following have been held to be public servants in connection with the 
offences mentioned in this clmise : — 

(1) A peon of a Court of Justice whose duty is to execute any judicial 

process. 11 

(2) The Collector acting in management of a Khas Mahal and a 

surveyor employed by him in such department. 12 

(3) A Municipal sanitary inspector . 13 

The following have been held not to be public servants : — 

(1) A person nominated by the Collector under S. 69 of the Bengal 

Tenancy Act for making a division of the crops between the 
landlord and the tenant. 14 

(2) A Local Board Sircar. 15 

(3) A Municipal water-tax collector. 16 

The public servant may also be the presiding officer of a Court. Thus, a 
District Judge to whom false information is given in respect of an insolvency 
proceeding pending before him, can make a complaint in his capacity as public 
servant. 17 In such a case the public servant though he is the presiding officer 
of a Court does not exercise any quasi judicial function but acts only as an 

ordinary public servant. 18 

5. Subordination of public servants. — The subordination of one 
public servant to another may arise either from express enactment or from the 
fact that both belong to the same department one being superior in rank to 
another. 1 The following have been held to be subordinate to the authority 

mentioned : — 

(1) Police officers of the District including the District Superintendent 
of Police, have been generally held to be subordinate to the Dis- 
trict Magistrate having regard to the provisions of S. (4) of 


(10) (1901) 24 Mad. 70 (72), Queen-Empress 

(11) (1895) 22 CaL%59 (761), Sheo Progash 

Tevudvi v. It hoop A a ruin Pvasod. 

(12) (1898) 26 Cal. 158 (160). Bajoo Singh v. 

(13) (1898) ^Mad*/ 428 (429). Queen-Empress 

v. Thiruvengadn Aludali. 

(14) (1891) 18 Cal. 518 (519), Chatter Lai v. 

Thaeoor Per shad. _ 

(15) (1907) 6 Cri. L. Jour. 393 (394) (Cal.). 

Addltua Bhuia v. Kali Das De. 

(16) (1904) 1 All. L. Jour. 125 (125), Oulab 

v Kina-Emperor . 

(17) (1914) 1914 All. 307 f 39 ?]/, 30 

Muhammad Fakhruddm v. Bhikhi 

Rdjn 

I See also (1908) 7 Cri. L. Jour. 203 


(210) (Rang.), Nga Pyo v. King- 
Emperor. ] 

(18) (1927) 1927 Oudh 326 (327), Dore Sah x. 

Emperor. 

[See also (1919) 1919 Pat. 203 (206), 

Saheb Tcwari v. Emperor. ] 

Note 5. 

(1) (1908) 8 Cri. L. Jour. 400 (401) (Mad.), 

Venkatasami v. Narasimhayya of 
Nidamannur. 

(1871) 7 Mad. H. C. 58 (59), B . Krishna 
Rav. 

(1868) 9 Suth. W. R. 31 (32), In re 

Mottlvy Abdool Lateef . 

(1869) 11 Suth. W. R. 22 (23), Ram 

Oolam Singh v. Queen. 


S. 195, 
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the Police Act, XV of 1861. 2 In the cases cited below 3 it has 
however been held that the subordination contemplated by this 
section lias reference to some superior officer of the Police and 
not to the District Magistrate . 

(2) The Registrar of the Presidency Small Cause Courts acting under 

S. 32 of Act XV of 1882, has been held to be a public servant 
subordinate to the Chief Judge of that Court. 4 

(3) A bailiff executing a warrant issued by the Judge of the Court of 

Small Causes has been held to be subordinate to the Additional 
Judge of the Court to whom the proceedings had been trans- 
ferred for disposal by the former. 5 

(4) A process-server in Central Provinces is subordinate to a Nazir, 

District Judge, or the Judicial Commissioner, but not to a Sub- 
ordinate Judge or Additional Judicial Commissioner. 6 

(5) A Commissioner appointed by the Court to examine accounts is a 

public servant subordinate to the Court appointing him and the 
Court can make a complaint against a person refusing to take 
oath and answer the questions put by the commissioner, for an 

offence under S. 179, I. P. Code. 7 
(G) An Election Returning Officer is subordinate to the District Magis- 
trate under the ruies framed by the Local Government in the 
United Provinces. 8 

(7) A kulkarni in the Bombay Presidency is subordinate to a 

Mamlatdar or Patil. 9 

(8) A kurkumin is subordinate to a Thasildar. 10 

(9) A Sub-Deputy Collector deputed by a Sub-Divisional Officer to 

make a local inquiry into an objection as to the preparation of 
an electoral roll is subordinate to the latter officer. 11 
The following public servants have been held not to be subordinate to the 

authority mentioned: — . 

(1) Assistant Superintendent is not subordinate to the District Superin- 

tendent of Police. 12 

(2) A Police Head-Constable is not subordinate to the Sub-Inspector 

of Police. 13 


(2) (1923) 1923 All. 149 (149, 150): 45 All. 

135, Chhote Lfil v. Chhedi Lai. 
(1904) 1 Cri. L . Jour. 899 (899, 900): 

27 All. 292, Emperor v. Shib S infill. 
(1890) 1890 All. W. N. 167 (168), 

Empress v. Ram Khilaivan . 

(1910) 11 Cri. L. Jour. 252 (253): 1910 
P. R. 6, Shibbu v. Crown through 
Chajju . 

(1903) 6 Oudh Cns. 1 (7), Mohkham Singh 
v. King-Emperor . 

(1905) 2 Cri. L. Jour. 171 (174): 32 

Cal. 180, Emperor v. Saroda Pro- 
sad Chatterje^ . 

(1930) 1930 Pat. 98 (101), Kantir Missir 
v. Emperor. 

(3) (1923) 1923 Lah. 341 (342): 4 Lah. 130, 

Kh/izan Singh v. Kirpa Singh. 

(1900) 27 Cal. 452 (454), Ramasory Lall 

v. Empress. 

(1900-1902) 1 L. B. R. 101 (104), Crown 


v. Ifi Zan. 

(4) (1903) 27 Bom. 130 (134), In re Govar- 

dhan Das. . 

(5) (1931) 1931 Lah. 530 (532), Gulam 

Muhamed v. Emperor. . 

(6) (1926) 1926 Nag. 485 (486), Mntunjag 

Prasad v. Ram Rao. 

(7) (1927) 3927 Bom. 647 (648), hana Khanae - 

rao G badge v. Emperor. 

(8) (1929) 1929 All. 931 (932), Uadusudan 

Lai v. Emperor. • . 

(9) (1870) 7 Bom. H. C. R. Cr. 64 (66), 

Ren. v. Malhav Ramachandra. 

(10) (1933) 1933 Oudh 281 (282). Lachuman 

Singh v. Emperor. . 

(11) (1928) 1926 Pat. 56 (57), Buncanath Stngrt 

v. Emperor. % » 

(12) (1870) 2 N.-W. P- 287 (288), Qu<*" '• 

Ootum Chand. _ 

(13) (1928) 1928 Pat. 102 (103), ^ ^ “atter 

of Barhamdeo Singh v. Emperor. 
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(14) 


(15) 

(16) 
(•17) 

f * 

f 

( 1 ) 


1 « 



(3) A Village Magistrate is not subordinate to a Second Class Sul'- 

Magistrate. 14 

(4) Tlie Polite of the district are not subordinate 1o a Bench of 


Honorary Magistrates 1 * or a Joint Magistrate First Class 10 or 


a Second Class Magistrate. 17 


6 . Complaint in cases of offences mentioned in Cl . (a) . 

(1) Offence under S. 182, Penal Code .— Where a complaint or infor- 
mation lodged with tile Police is found to be false but before 
the Police report of the investigation the complaint or informa- 
tion is repeated before the Court either in the form of a com- 
plaint, 1 or in the form of a petition impugning the Police in- 
vestigation and asking for an inquiry by the Court which 
also amounts to a complaint in law, 2 a prosecution under 
S. 182, Penal Code, should not be launched before the 
complaint is judicially disposed of by the Court. After the 
complaint is judicially disposed of, there is no bar to a com- 
plaint by the Police for the offence of giving false information 
to the Police* The High Court of Rangoon 4 has, however, held 
that, in such a case the complaint of the Court which disposed 
of the subsequent complaint is necessary. This last mentioned 
view is, it is submitted, not in consonance with the provisions of 
sub-S. (1) (a) . 


Where a person is charged by the Police for an offence under S. 182, 
Penal Code, and, in answer to that charge, he files what is 
familiarly called Narazi petition impugning the result of the 
Police investigation and asking for an inquiry into the truth 
of his original information to the Police, is it necessary that 
such petition should be disposed of and the accused person be 
given an opportunity to prove his case before proceeding with 
the trial for an offence under S. 182, Penal Code? It has been 
held that where the objection is taken and pressed before trial, 
he can be given an opportunity to prove his case and the High 
Court has interfered in the early stages of the trial (i.e., before 


1924) 1924 Mad. 387 (388): 47 Mad 

229, Pallikuduthan v. Buddu Gown 

1908) R^Cri. L. Jour. 400 (401) (Mad.) 
V enkatasamy v. Karasimhayya. 

See however (1881) 4 Mad. 241 (243) 

Queen v. Pcriannan.] 

1895) 1895 All. W. N • 152 (152), Queen 
Empress v. Baldeo Prasad. 

'1884) 2 Weir 156 (157), Re Gaparazu 

’1883) 6 Mad. 146 ( 147 ) : 6 / ur - 576 

Queen v. Vclayudam PUlai. 

1900-1902) 1 L. B. R. 101 (104), Crown 

' v. iflzan (Police Sergeant not sub- 

ordinate to Township Magistrate) . 

Note 6 . 

fl883) 5 All. 387 (389), Empress v. Jami. 

[1920) 1920 All. 303 (304), Sheo Balak 
v. Emperor. 

[1928) 1928 Mad. W. N. 673 (673, 674), 
Thangappa PaUavarayan v. Em- 
peror. 

[See also (1915) 1915 Cal. 733 (734), Em- 
per or v. Raffl (Order for prosecution 

Cr. P. C.— 130 


without examining the petitioners 
in support of their complaint to tho 
Court set aside by High Court) . 1 

(2) (1932) 1932 Cal. 383 (383), Lachmi Shaw 

v. Emperor. 

(1932) 1932 Cal. 550 (551), Charles John 
v. Emperor. 

(1910) 11 Cri. L. Jour. 354 (355) 

(Cal.), Inner v. Emperor. 

(1929) 1929 Pat. 92 (92), Jokhi Mian v. 
Muhammad Dafadar. 

(1919) 1919 All. 159 (159), Mula v. Em- 
peror. 

(3) (1924) 1924 All. 187 (187): 46 All. 43, 

Bakshi v. Emperor. 

(1932) 1932 Cal. 511 (511): 59 Cal. 334, 
Abdul Hakim Khan Chaudhuri .v. 
Emperor. 

(See also (1930) 1930 Oudh 414 (415), Gan- 
get Prasad v. Emperor.] 

(4) (1923) 1923 Rang. 135 (136), Nagappan 

Mudalxar v. King-Emperor (Follow- 
ing 6 L. B. R. 50) . 


S. 195, 
Notes 
5 — 6. 
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the conviction) and quashed the proceedings on the ground of 
omission to give such opportunity. 5 6 But after trial and con- 
viction for the offence under S. 182, Penal Code, the trial will 
not be considered to be vitiated on the ground of failure to give 
such an opportunity. The reason is that the Court having pro- 
perly taken cognizance of the complaint under S. 182, it has 
jurisdiction to proceed with 1 lie trial, and the accused cannot 
be said to be prejudiced by such omission as he has ample 
opportunity to prove the truth of his information in defence. 0 

A complaint under S. 182, Penal Code, should not be made in the 
absence of anything to show that the information given by the 
accused is false to his knowledge , in other words intentionally 
false. 7 Thus, a complaint ought not to be made on the basis 
of statements made in a petition presented to the Court under 
S'. 144, sub-S. (4), which the petitioner later on failed to sub- 
stantiate 8 or in respect of statements made in answer to questions 
put by the Magistrate during an examination on oath. 9 

(2) Offence under S. 188, Penal Code. — The requirement of this section 

as to the necessity of a complaint in the case of an offence under 
S. 188, Penal Code, is not superseded or dispensed with by the 
provisions of S. 11 of the Prevention of Intimidation Ordinance, 
V of 1930, the notification under which makes the offence under 
S. 188, cognizable and non-bailable. 10 

A prosecution under this section should not be launched unless the 
necessary elements prescribed for the offence are present. 11 
Thus where an order under S. 144 of the Code is ultra vires , no 
prosecution should be launched. 12 

(3) Offence under S. 174, Penal Code. — In the case cited below 13 it 

was held that where a commissioner appointed by the Court did 
not give sufficient time to the alleged offender to appear before 
him, the order for prosecution was improper. 

7. “Any proceeding ’ ’ — Clauses (b) and (c) . — Before the amendment 
of 1923, a private person complaining of an offence specified in Cl. (&) of sub- 


( 5 ) (1932) 1932 Cal. 287 (288), Sheikh Ab- 

dulla v. Emperor. 

(1933) 1933 Cal. 532 (533): 60 Cal. 6.->(». 

Nashikanta Chatter jee v. Behan 

Kahar. 

[See also (1893) 7 C. P. L. R. 6 (7), 
In re Gangaram &o»or.] 

(6) (1930) 1930 Pat. 505 (506), Gonour Singh 

v. Emperor. 

(1931) 1931 Cal. 634 (635): 58 Cal. 106 o, 
Emperor v. Baharali Bisivas. 

(1933) 1933 Cal. 532 (533): 60 Cal. 656, 
Nashi Kanta Chatter ji v. Emperor. 
(1933) 1933 Cal. 532 (533): 60 Cal. 656. 

A' is hi Kanta Chatterjec v. Bchari 
Kahar. 

[See also (1896) 22 Bom. 596 (599, 600), 
Jmperatrix v. Jijibhai Govind. 

(1893) 15 All. 336 (337, 338), Queen-Em- 
press v. Raghu Tiwari. ] 

[Seo however (1933) 1933 Cal. 614 (615): 

55 All. 862, Shekandarmia v. Em- 


peror.] 

(7) (1919) 1919 Pat. 511 (514), Sunder v. Em- 

peror. . 

(8) (1928) 1928 Pat. 574 (577), Amir All v. 

Dukhan Momin. ..... 

(9) (1910) 11 Cri. L. Jour. 537 (53/) (All.), 

Mattan v. Emperor. 

(10) (1931) 1931 Bom. 135 (137): 55 Bom. 

322, Emperor v. Ganesh Yasudev. _ 
(1931) 1931 Cal. 122 (127), Lachimi Dev% 
v. Emperor. 

(11) (1910) 11 Cri. L. Jour. 49 (50) (Cal.), 

Projapat Jha v. Emperor. 

(1920) 1920 Cal. 520 (521), Kumud Nath 
Chakravarthi v. Ajoo Bramanwk. 
[See also (1919) 1919 Cal. 108 (109), Aa- 
gendra Nath Biswas v. Rakhal Das 

Sinha .] , . 

(12) (1905) 2 Cri. L. Jour. 166 (168) (Caij, 

Prem Chand v. Dharmadas. 

(13) (1918) 1918 Cal. 240 (241), George Burgh 

Ma Nair v. Campbell. 



Prosecution for contempt of lawful authority, etc. 


1035 


S. (1) of this section had to obtain the sanction of the Court where such offence 
was committed in, or in relation to, any proceeding in such Court. l a The Court 
itself could also under S. 476 of the Code, without any application by any 
party, make a complaint in respect of such offence when it was committed before, 
or brought to the notice of the Court in the course of a judicial proceedings before 
such Court. 1 

Under the present Code both under this section and S. 476 the complaint 
can only be by a Court in respect of such offence, when it is committed in or in 
relation to any proceeding before such Court. Thus the proceeding need not 
be a judicial one 2 provided it is that of a Court . An officer who has been 
appointed as a Court and has also an executive capacity, and also acts in his 
executive capacity is not a “Court” at all and this section or S. 476 does not 
apply to an offence committed in, or in relation to, a proceeding before him in 
such capacity. 3 

The following have been held to be proceedings in Court within the mean- 
ing of this section and of S. 476: — 

(1) Proceedings in execution of a decree. 4 


-(I) 



Note 7. , . 

(1-a) (1023) 1923 Rang. 225 (225), Abdul Aziz 

v. Maung Tin (It loos not matter 
whether a proceeding was a judicial 
proceeding or not). _ . 

(1909) 10 Cri. L. Jour. 12 (13) (Rang.), 
Nua Lu Po v. Emperor. 

(1920) 1920 Sind 121 (121), Shaft Mahom- 
mad v. Emperor . 

(1884) 1884 All. W. N. 290 (291), Thakur 
Kandti v- Hilar • 

(1910) 11 Cri. L. J our. 147 (147): 37 

Cal 72, Papa Nath. Thakur v. bm- 
juror (Held proceedings under 

S 125 not judicial). 

[See also (1917) 1917 Lah. 305 (300), 

Khuda Daksh v. Emperor. 

(1915) 1915 All. 457 (458), Dhole Singh 
v. Emperor. 

(1917) 1917 Low Bur. 86 (87), Maung lia 
Hla v. Emperor. 

(1900) 4 Cal. W. N. 366 (367), Asamatulla 
v. The Empress.) 

District Magistrate calling for records from 

Subordinate Magistrate in his cxecu- 

(1901) 25 C Mad? C 659 (661), Sang ilia PL'Iai 
(UUl) nMrM Magistrate of Trie hi- 

(1906) 3 CrL L. Jour. 118 (119) (Mad.), 
In re Subbaraga Yathiyar. 

7 Mad. 560 (562), The Queen-Em- 
press v. Kuppu. 

1925 Pat. 330. (333): 4 Pat. 24, 
Chttmari Singh v. Public Prosecutor 

(1035) 1935°%. 341 (341), 17ar A ’arain 

1 v. JJoshiar Singh. 

In the following cases there are however, 
observations tending to show that the 
proceeding must be a judicial one. 
The decisions can themselves be 
supported on other grounds, and the 
observations are merely casual. 

(1934) 1934 Mad. 175 (176), Rcngaswamy 
Goundan v. Emperor (Offence not 
in relation to any proceeding). 
(1932) 1932 Mad. 290 (292): 55 Mad. 

' 531 Subbarayadu v. Gopaya (Do.). 

(1930) 1930 Cal. 671 (672), Akhala Kulla 
Choudhury v. Emperor (Do.). 

<1923) 1923 Pat. 410 (411) : 2 Pat. 257, 


<( 2 ) 


(1884) 

(1925) 


Jham Lai v. Mahanath Madan Das 
(No person acting in rapacity of 
Court and no proceeding at all) . 
(1919) 1919 All. 79 (1) (79): 42 All. 

130. Santi Lai v. Emperor. 

(3) [See also (1910) 11 Cri. L. Jour. 212 

(212, 213), Elahi Dux v. King-Em- 


(1906) 3 Cri. L. Jour. 112 (114) (Cal.), 
Mu fat All Sheikh v. Emperor. 

(1906) 3 Cri. L. Jour. 376 (378): 29 

Mad. 100, Surganaragana Rao and 
Dal a Ilamagga, In re. 

(1928) 1928 Lah. 759 (761). Faqir Singh 
v. Emperor (Proceedings arising out 
of an application for copies of” the 
judgment and decree in a case, must 
however, be deemed to bo proceed- 
ings pending in the Court which 
passed the decree for the purposes of 
Ss. 195 and 476, Criminal Procedure 
Code) . ] 

Xote 10 to S. 435, ante. 

11 Cri. L. Jour. 407 (410): 37 

Cal. 642, Shaikh Bahadur v. Shaikh 
EradaluUah. 

12 Cri. L. gour. 21 (21) 

Abdul Basir v. Panchkowre. 

3 Cri. L. Jour. 142 (143) 

Bhola Nath Deg v. Emperor. 

10 Cri. L. Jour. 564 (566) (Cal)., 
Dhakshinesewar Misra v. Haris 
Chundra. 

(1910) 11 Cri. L. Jour. 90 (94): 1910 
P. R. 1, Chanan v. Emperor. 

(1913) 14 Cri. L. Jour. 624 (624) (Mad.), 
Ponnusnmg Pillai v. Chokkalingxm 
Pillai. 

(1917) 1917 Pat. 101 (102), Darhamdeo 
Singh v. Emperor. 

(1914) 1914 Oudh 407 (408): 17 Oudh 

Ca8. 109, Shahamat Khan v. Gulab 
Khan. 


Sec also 
(4) (1910) 


(1911) 

(1906) 

(1910) 


(Cal.), 

(Cal.), 


(1914) 1914 Nag. 40 (42), Shiosankarpuri 
v. Emperor. 

[But see (1908) 7 Cri. L. Jour. 159 (162): 

35 Cal. 133, Kanto Ram Das v. 
Gobardan Das (Not good law in 
view of 11 Cri. L. Jour. 407 
F. B.).] 

[See however (1905) 2 Cri. L. Jour. 110 


S. 195, 
Note 7, 
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(2) Proceedings under S. 83 of the Transfer of Property Act, 1882/ • 

(3) Further evidence taken by a Subordinate Court in a case remitted 

by the appellate Court. 6 

(4) Proceedings before an arbitrator appointed in a pending suit.' 

(5) Proceedings directing the return of the plaint for presentation to 

the proper Court. 8 

(6) A Magistrate acting under S. 350 of the Code. 9 

(7) A Sessions Judge making an inquiry into the conduct of the jury 

during the progress of a trial upon certain allegations made 

against the jury. 10 

Where there are no proceedings in Court, the provisions of Cls. (b) 
and (c) do not apply. Thus the clause does not apply to the offence of giving 
false evidence before a Police-officer 11 or the fabrication of evidence merely for 
the purpose of influencing a police investigation 12 where there are no proceedings 
in Court. But where the offence is committed in a proceeding in Court, the fact 
that it is brought to the notice of the Court in a subsequent stage of the pro- 
ceeding or in a different proceeding does not affect the applicability of the 
clause to the offence. Thus, where the offence of perjury is committed at the 
time of passing an ex parte decree in a suit, the Court trying the suit after 
setting aside the ex parte decree i.s competent to order his prosecution. 13 
Similarly where in support of an application for adjournment in a suit before 
the Munsif a particular statement was made by the plaintiff and after the 
dismissal of the application it was verified by the Munsif that the statement was 
false, it was held that the Munsif was competent to complain for perjury as the 
offence was committed in, or in relation to, the proceeding of the Court. 14 

Where the offence is committed in a proceeding in Court it is not neces- 
sary that the Court should have tried the proceedings on the merits. Thus,, 
where the Court merely passes a decree on the statement upon oath by a referee 
in pursuance of the agreement of the parties to abide by his statement 15 or 
simply passes a decree on the basis of an award by an arbitrator, 10 it has been 
held that the complaint of the Court is necessary with reference to an offence 
committed in the proceeding in Court. 


(112, 115): 32 Cal. 367, Chadra 
Monkerjeei v. King-Emperor (Nazir 
delivering possession in execution — 
Held proceedings not judicial) . ] 

(5) (1925) 1925 Pat. 330 (333): 4 Pat. 24, 

Chamari Singh v. Public Prosecutor 
of Gaga. 

[See however (1895) 1895 All. W. N. 145 
(146. 147), Adhar Singh v. Ablakh 
Singh. ] 

(6) (1871) 15 Suth. W. R. 64 (66), The Quccn- 

v. liuktear Maifaraz. 

(7) (1931) 1931 Cal. 436 (437): 58 Cal. 215, 

Ganti v. Hareourt. 

(8) (1929) 1929 Cal. 203 (204), Jabhar Ali v. 

Emperor. 

(9) (1917) 1917 Cal. 310 (311), Chandra Ki- 

shore Ray v. King-Emperor. 

(10) (1927) 1927 Cal. 628 (629), Bhuban Chan- 

dra Prodhan v. Emperor. 

(11) (1899) 26 Cal. 786 (790), Jagat Chandra 


Mozumdar v. Queen-Empress. # 
(1880) 4 Bom. 479 (481), Imperatrxx v. 

Irbusapa. „ _ 

(1887) 11 Bom. 659 (660, 661), Queen-Em- 
press v. Ismal Walad Fatam. 

(1883) 2 Weir 162 (163), .1 fanikkavasagam 
Pillai, In re. 

(1917) 1917 Lah. 267 (268), Ajaib Singh 
v. Emperor. 

(12) (1928) 1928 Bom. 130 (133): 52 Bom. 

385, Emperor v. Ismail Eha ^\ rs ?. b ’ 
(1898-99) 3 Cal. W. N. 490 (494), Sheikh 
Kutab AH v. Empress. 

(13) (1924) 1924 Mad. 86 (87), Arumvgam 

PiUai, In re. _ 

(14) (1933) 1933 All. 318 (319, 320), Durga 

Prasad v. Emperor. 

(15) (1927) 1927 All. 555 (557): 4o All. 7.3,. 

Narain Das v. Emperor. 

(16) (1911) 12 Cri. L. Jour. 93 (94): 33 All- 
( 16 ) (iyii) 3 Kamta prQsad Emper or. 
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8. “In relation to any proceeding”. — To attract, the applicability of 
Cl. (b) an offence if not alleged to be committed in a proceeding in Court must 
at least be in relation to the proceeding in Court. In order to appreciate 
properly whether and when an offence can be considered to have been committed 
in relation to a proceeding in Court, regard must be had to the various stages 
when an offence can he committed with reference to a proceeding in Court. An 
offence may be committed either (a) prior to a proceeding in Court or (b) 
subsequent to the termination of the proceeding in Court or ( c ) committed 
during the pendency of the proceeding in Court. Where an offence is com- 
mitted prior to the commencement of proceedings in Court, can it be said that 
it is not committed in relation to the subsequent proceedings simply because the 
proceedings are not pending on the date of the commission of the offence? The 
High Court of Bombav in the cases mentioned below 1 held that proceedings in 
Court should be pending on the date of the offence and that otherwise Cl. ( b ) 
did not apply. But this view has not been followed even by that High Court in 
later decisions: the crucial date for the purpose of determining the applicability 
of the clause, according to these decisions, is not the date of the commission of 
the offence mentioned in the clause, but the date on which the criminal Court 
is invited to take cognizance of the offence. 2 Where on such date, no proceed- 
ings have been started in Court but merely contemplated, the clause does not 
appi v ' it cannot be said with certainty in such a case as to which is the Court 
in which the proceedings are contemplated, and a Court cannot be called upon 
to give a complaint with reference to a supposed prospective proceeding. Thus, 
where A files a complaint to a Magistrate alleging that B has fabricated false 
accounts for the purpose of filing false suits in Court but no suits are actually 
filed on the date of the complaint., this section does not apply. 3 The fact that 
subsequent to the entertainment of the complaint the accused files a suit in the 
Civil Court will not deprive the jurisdiction of the Criminal Court to try the 
complaint in accordance with law. 3 -* Where however on the date , when the 
Criminal Court takes cognizance of a complaint, proceedings with reference to 
the offence disclosed therein, have been started in another Court, then Cl. (b) 
applies and the complaint of the latter Court is necessary although the proceed- 
ings in Court are subsequent to the commission of the offence. On such date the 
proceedings may be pending or disposed of in that Court and in either ease the 
clause applies The mere fact that the proceedings in the Court are withdrawn 
bv the parties without being heard by the Court is no ground for holding that 
the clause does not apply. 4 Thus, where a person charges another before the 
police accusing him of theft and the police put up the accused for trial before 
the Court of Session which tries and finds the case to be false, a subsequent 
complaint under S. 211, Penal Code, cannot be entertained unless it is by the 

(3) 


366 (366): 45 Bom. 


Note 8. 

• (1) <1921) I?! 1 I? 'FVnd^o. 

■ ha 

<Z) (1932) Indrachand* a'aclUai. \l 

< 1923 > S& in 7 ^ • 

(me) nLwh. 677 ' 


(1932) 1932 Bom. 185 (187): 56 Bom. 

213, In re Jndra Ghand. 

(1916) 1916 Mad. 72 (73, 75): 39 Mad. 
677, In re Parameswara Nambudri. 
(3-a) (1916) 1916 Mad. 72 (73, 75): 39 Mad. 

677, In re Parameswara Nambudri. 
(4) (1932) 1932 Bom. 185 (186, 187): 56 

Bom. 213, In re Indrachand Bachraj. 
(1913) 14 Cri. L. Jour. 289 (290) (Cal.), 
Abdul Majid Khan v. Norol Haque. 
[See also (1902) 5 Oudh Cas. 46 (47, 

48), Dina Nath v. King-Emperor . ] 


S. 195, 
Note 8. 
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Court of Session or by the Court to which it is subordinate. 0 Similarly, a 
statement recorded under S. 164 of the Code, 5 6 or a statement made in the enquiry 
before a committing Magistrate 7 are all statements made in relation to the trial 
in the Court of Session, and therefore it is that Court that is competent to make 
a complaint for perjury. The complaint of the committing Magistrate was 
held to be not necessary in the above cases. 

Where the offence itself is committed after the termination of the pro- 
ceedings in Court, it cannot ordinarily be said to have been committed in relation 
to the previous proceeding. It is indispensable under CL (b) that the offence 
must have in some manner affected the proceedings in Court or designed to 
affect them or come to light in the course of such proceedings, and an offence 
committed long after the termination of the proceedings is outside the scope of 
the clause. 8 Thus, where a judgment-debtor's application for certifying a 
certain payment alleged to be made to the decree-holder but not admitted by 
the latter in his petition for execution, is dismissed as time-barred, it has been 
held that the executing Court has no jurisdiction to take notice of a receipt 
produced by the judgment-debtor subsequent to the dismissal of the application, 
and order a prosecution under Ss. 209 and 210, Penal Code. 9 


As already seen in the previous Note, an offence, if committed in a pro- 
ceeding in Court, requires the complaint of the Court. But where the offence 
is committed during the pendency of the proceeding in Court but outside Court, 
it is necessary that the offence should be committed in relation to the proceeding 
in Court, for, otherwise the section does not apply. Thus, where in a trial in a 
Court of Session, a document is exhibited on behalf of the defence but the 
executant of the document is neither a party nor a witness in the case, nor is 
there anything to suggest that he intended to use that document in Court, it 
has been held that the section does not apply and the Court cannot order his 

prosecution for perjury or forgery. 10 

% 

An offence committed in the trial Court is committed in relation to tht 
proceeding of the Appellate Court. 11 Even otherwise the section authorises the 
Appellate Court as the Court to which the trial Court is subordinate to make a 
complaint. As to when the Appellate Court can make a complaint, see S. 476-A. 


(5) (1927) 1927 Cal. 478 (479), Nazir Ahmed 

v. Emperor. 

(1924) 1924 Rang. 211 (211), Ani v. 

Ah Tone. 

(6) (1934) 1934 Lah . 981 (982), Brahnm Dutt 

v. Emperor. 

(1933) 1933 Mad. 767 (768), Krishnama- 
chari v. Emperor. 

(1933) 1933 Mad . W. N. 896 (899), 

Ponnusanvj Naidu, In re. 

(1933) 1933 Mad. 125 (126), Maromma v. 
Emperor. 

[See also (1912) 13 Cri. L. Jour. 751 
(752) (Bom.), In re Mahade-v Tad- 
neshivar Joshi .- ] 

(7) (1932) 1932 Mad. 494 (494, 495): 55 Mad. 

536, Athi Ambalagaran v. Emperor. 

(1931) 1931 Mad. 778 (779), Ganesh Mull 
Marvadi v. Emperor. 

(1918) 1918 Mad. 1200 (120L), Narayana 
Nadan v. Palaniappa Nadan. 

(1877) 2 Weir 160 (160), High Court Pro- 
ceedings, 17 th Jan. 1877, No. 120. 
(1917) 1917 Lah. 303 (303), AHar Smgh 
v. Emperor. 


[See however (1869) 3 Beng. L. R. A. 
Cri. 35 (36), Queen v. Hardayal.] 

(8) (1932) 1932 Mad. 290 (291): 55 Mad. 

531, Subbarayadu v. Gopayya. 

(9) (1931) 1931 Lah. 105 (106), Luchman 

Singh v. Emperor. 

(10) (1924) 1924 Cal. 986 (987), Baharuddy 

Sikdar v. Emperor. 

(11) (1931) 1931 All. 706 (707): 53 All. <99, 

Eetki Kunuar v. Sheo harayanJaja. 
(1913) 14 Cri. L. Jour. 47 (47): 3o> All. 

90, Bhadesar Tewari v. Kamta 

Prasad. ^ , * 

(1913) 14 Cri. L. Jour. 32 (32) (Cal.), 
Lachman Ojah v. Anup Pa i. 

(1916) 1916 Pat. 97 (98), Rajkumar Smgh 
v. King-Emperor. 

(1919) 1919 Pat. 189 (191), Pup haram 
Singh v. Emperor. 

(1881) 2 Weir 160 (161), High Court Pro 

ceeding8, 13 th April, 1881 , No. 7 • 

rSee however (1919) 1919 Mad. H?/ 5 

[bee however ^ ^ ^ w KompeUa 

Anantaramayya v . Ghikkatla Tu> - 
kadu. ] 
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9. Offence under S. 211, Penal Code, when committed in relation 
to proceeding- in Court.— An offence under S. 211, Penal Code, consists 
of laying a false charge with the police as well as of instituting proceedings in 
Court with the necessary intention mentioned in the section. But sub-S. (1) 

01. (b) applies only where the offence is committed in or in relation to a 
proceed i n«- in Court. 

(1), Where there is only a charge of complaint to the police hut the^e 
are no further proceedings in Court , then Cl. (h) does not 
apply} — The police can in such case complain under S. 211, 
Penal Code. 2 The fact that subsequent to the institution 
of the prosecution by the police, the accused repeats his charge 
to the police before a Magistrate, cannot make the provisions of 
this section applicable so as to require the complaint of the 
Magistrate. The reason is that the Court having properly 
taken cognizance of the complaint by the police under S. 211, 
Penal Code, nothing that happens subsequently can 
deprive the Court of its jurisdiction to proceed with the com- 
plaint in accordance with law. 3 The contrary view which 
appears to have been taken by the High Court of Calcutta 4 is, 
it, is submitted, not correct in principle. 

Where a person charges several persons before the police, but the police 
put up for trial before the Court only some of them, is the com- 
plaint of the Court necessary for prosecuting the com- 
plainants under section 211, Penal Code, in respect of the other 
persons not sent up for trial? Upon this point there is a conflict 
of judicial opinion. In Ilardicar Pal v. Emperoi * the High 
Court of Allahabad has held that the offence is committed In 
relation to the proceeding in Court although all the offenders 
concerned in the offence are not parties to such proceeding and 


(1) (1930) 
(1907) 

(1912) 

(1876) 

(1885) 

(1908) 

(1910) 

(1887) 

(1880) 

(1880) 

(1881) 

(1875) 

Colm. 

(1906) 

(1882) 


Note 9. 

1930 All. 818 (819), Emperor v. 

(} fl *CrL L. Jour. 396 (397) : SO 

All. 52, Tabarak Zaman Khan v. 

S 7 Crf m ff r0 Jour. 855 (855) (AIL), 
Barakatullah v. Sadho Kalwar. 

I All. 497 (498), Empress of India 

v Abdul Hasan. 

1885 All. W. N. 95 (95, 96), Jai 
Narain v. Ram Krishna. t , tn . . 

7 Cri. L. Jour. 340 (341) (Cal.), 
Dharmadas Knwar v. Emperor. 

II Cri. L. Jour. 37 (39) : 37 Cal. 
250. Jadu Nandan Singh v. Emperor. 
14 Cal. 633 (635), Queen-Empress 

5* CaI rtr *l84 Z?t (185), Bhokteram v. 

£? ee Ca] K °281 (282), Ashrof Ali v. 

6 r CaL*682 (584), Empress v. Salik 

£Tsnt h. W. R. Or. 41 (42, 43) 

The Government of Bengal v. Gokul 

vT n crf rsvm'of 187 S , PM. v. 

fe &(»):«•». 

R. 12, Karim Baksh v. King-Em - 
1882 Pun. Be. No. 14, p. 17 (18), 


(1870) 

(1928) 

(1908) 

(1897) 

(1917) 

(1934) 

(2) (1930) 

(3) (1928) 
(1930) 
(1930) 
(1934) 
(1932) 
(1934) 

(4) (1927) 

(5) (1912) 


» • *mj. tcooLLuirnui Ai noil. 

1870 Pun. Re. No. Cri. 16, p. 3( 
(31) (P. B.), ifuthra v. Roora. 
1928 Nag. 17 (19): 23 Nag. L. 
B. 136. Bholu v. Punaji. 

8 Cri. L. Jour. 349 (350): 4 Nag 
L R. 136, Emperor x. G ha ns ram. 

1 Weir 120 (120), The Public Prose 
cut or v. Venkata Reddi. 

1917 L. B. 05 (66): 8 L. B. R. 
534, Emperor v. Mixva. 

1934 Rang. 40 (41), V Seen Furl 
v. J laung Oyi. 

1930 Pat. 98 (102), Kantir Misti, y. 
Emperor . 

1928 Bom. 22 (23), Ukha Mahadu 
v. Emperor . 

1930 Pat. 30 (32), Paramanand 
Brahmachary v. Emperor. 

1930 Pat. 98 (102), Kantir Missir 
v. Emperor. 

1934 Pat. 573 (574): 13 Pat. 789, 
Daroga Mahton y. Emperor. 

1932 Pat. 152 (154): 11 Pat. 155. 
kubhag Ahir v. Emperor # 

1934 Rang 21 (23), Nga Ba 
Shein y. Emperor. 

J® 2 7 Cal ?5 (96): 53 Cal. 824, 
Sheikh Samir v. Safi Dar Rahman. 

1?, J S ur * 702 (703) : 34 

All. 522, Hardwar Pal y. Kina-Em- 

peror. 
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Note 


1040 


Prosecution for contempt of lawful authority, etc. 


S. 195, 
.Note 9. 


therefore the complaint of the Court trying the offence is neces- 
sary. This view has however been doubted in a later decision 
of the same High Court. 0 A Full Bench of the High Court of 
Madras, 7 and the High Court of Lahore, 8 have, on the other 
hand, held that the complaint of the Court is not necessary in 
such a case. The reasoning advanced for the latter view is that 
the fact that the trial is the result of the complaint does not 
ipso facto bring all matters mentioned in it in relation to the 
trial except those which are relevant to the charge tried at the 

trial. 

(2) Where a complaint preferred to the police is investigated and 
brought to the notice of the Magistrate by the police who report 
it to be false , under S. 173 of the Code , Cl (b) does not apply ® 
— Where the police find on investigation that an information oi 
complaint made to it is false and bring it to the notice of the 
Magistrate, who thereupon orders the police to stop further 
investigation, 10 or to remove the case from file, 11 or, makes an 
enquiry into the truth of the police-report either himself or 
through another Magistrate 12 it has been held that it is not 
necessary that the complaint under S. 211, need be filed only 
by the Magistrate under Cl. (b). The reason is that it cannot 
be said in such a case that complainant intended to commit or has 
committed the offence in relation to any proceeding in Court. 


In the case cited below 13 the High Court of Patna has held that where 
the Magistrate takes cognizance of the offence (in respect . of 
which a complaint was preferred to the police) upon a police- 
report he should not order the prosecution of the complainant 
under S. 211, Penal Code, without giving him an opportunity 
to substantiate the charge. But an objection on the ground of 
failure to give such an opportunity should be taken before trial; 
after trial, the conviction will not be considered to be vitiated 
on that ground. 14 The reason is the accused person has ample 
opportunity of proving his original charge in his defence. 


6) (1924) 1924 All. 779 (7SO): 46 All. 906, 

Kashi I tain v. King-Emperor. 

7) (1932) 1932 Mad. 363 (368): 55 Mai. 

611, Registrar, High Court, Madras 

v. Eodangi. 

8) (1928) 1928 Lnh. 259 (262) : 9 Lnh. 408, 

Muharnmada v. Emperor. 

[See however (1917) 1917 Lah. 338 (341) : 

1917 P. R. 19, Emperor v. trwr- 

ditto.] _ „ 

(9) (1934) 1934 Mad. 175 (176), Rengaswamy 

Goundan v. Emperor. 

(1884) 7 Mad. 292 (294), Ramasamy v. 
The Queen-Empress. 

(1881) 3 All. 322 (327), Empress of India 

(1900) 4 Cal. W. N. 351 (352), MouZi 
Durzi v. Nauranji. 

10) (1934) 1934 Mad. 175 (176), Rengaswamy 

Goundan v. Emperor 

11) (1912) 13 Cri. L. .Tour. 480 (480) (Mad.), 

Bhimaraja Venkateswarlu v. Moova 

(1912) 13^ Cri. L. Jour. 904 (905) 


(12) (1917) 

€ 

(1906) 

(1908) 

(1913) 

(1924) 

(13) (1925) 

(14) (1929) 
(1930) 
(1934) 


(Bom.),' Emperor v. Chandabhax 
Amor Sang (Magistrate granting B 
Summary. Held, order administra- 
tive and not judicial). 

1917 Cal. 593 (594): 43 Cal. 1152, 
Tayab TJIlah v. Emperor. 

3 Cri. L. Jour. 125 (126): 33 

Cal. 30, Eabut Khan v. Emperor. 

7 Cri. L. Jour. 338 (339) (Cal.), 
Abdul Rahman v. Emperor. 

14 Cri. L. Jour. 387 (Cal.), Sarba 
Mahton v. Emperor. 

1924 Pat. 789 (790). Nand tfuftor* 
Lai v. Emperor (Following 1921 
Pat. 302 and 43 Cal. 1152). 

1925 Pat. 708 (710), Jadu Dhanuk 

v. Emperor. „ _ . . 

1929 Pat. 650 (651): 8 Pat. 734, 

Emperor v. Sobarati Sain. 

1930 Pat. 622 (623): 9 Pat. 126, 
Suchit Raut v. Emperor. 

1934 Rang. 21 (24), Nga Ba Shew 

y. Emperor. 
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(3) Where a person complains to the police but also repeats the 
complaint in Court before the police take action under S. 211 
Penal Code, Cl. ( b ) applies.™— The repetition of complaint to 
the Court may be in the form of an original complaint or in the 
shape of a petition impugning the result of the police investi- 
gation and asking for an inquiry, which in law amounts to a 
complaint. In cither case Cl. (b) applies and a prosecution 
under S. 211, cannot, be instituted without the complaint of the 
Court. 10 No complaint should, however, be made without 
disposing of the complaint of the person charged, in accor- 
dance with law 17 and giving him an opportunity to substantiate 
the complaint. 18 

Where a complaint made to the police is repeated before the 
Court, then, according to the High Court of Allahabad 19 and 
the Chief Court of Rangoon, 20 there is no bar to a prosecution 
for giving false information to the police under S. 182, Penal 
Code or for laying a false charge before the police. The High 
Court of Madras 21 , and Bombay, 22 have, however, held that in 
such a case the prosecution should be for the graver offence 
under S. 211, Penal Code, and that complaint under S. 182 alone 


(15) <1917) 1917 Cal. 596 (597): 44 Cal. 650, 

Broun, F. A. v. Ananda Lai Mul- 
lick. 

(1917) 1917 Cul. 593 (594): 43 Cal. 1152, 
Tayabullah v. Emperor. 

(1927) 1927 Mad. 851 (852), Murugan v. 
GtUha Rami Naidu. 

(1925) 1925 Pat. 483 (484): 4 Pat. 323. 

Sheikh Muhammad Yassin v. Em- 
peror. 

(1916) 1916 Pat. 103 (104), Lai Bchary 
t Singh v. Emperor. 

(1925) 1925 Pat. 717 (718. 719): 5 Pat. 

33, Damga Gope v. Bpiperor. 

(1894) Rat. 704 (705), Queen-Empress v. 
Ganpal. 

(1928) 1928 Ran*?. 254 (255): 6 Ran#. 

578, Rambrose v. Emperor. 

(1912) 13 Cri. L. Jour. 565 (566): 6 

L. B. R. 50, Po mining v. Ba E. 
(1916) 1916 U. B. 18 (19): 2 U. B. R. 
95, Jaggu v. Pala. 

(1929) 1929 Sind 115 (117): 23 S.L.R. 

225 Romchand v. Emperor. 

(1929) 1929 Sind 132 (134, 135): 23 

S. L. R- 285, Ohuhermal Nxhalmal 

v. Emperor. . 

[See however (1912) 13 Cri. L Jour 576 
(577): 1 D. B. R. 134, Mi Ngwe 
v. Mi Chit. 

( 1916 ) 1916 Cal. 867 (869): 43 Cal. 173, 
Gangadluir PradJian v. Emperor (In 
such case cogrnizunce can be taken 
on Police report) . j 

(16) (1925) 1925 Pat. 483 (484): 4 Pat. 323, 

Sheikh Muhammad Yasstn v. Em- 

(1932) 1932 Pat. 152 (154): 11 Pat. 155, 
■Subhah Ahir v. Emperor. 

(1917) 1917 Cal. 593 (594) : 43 Cal. 1152, 
Tauab Wlah v. Emperor. 

(1932) 1932 Cal. 383 (383), Lachmi Shaw 

(17) (1932) 1982^ Cal. 383 (383), Lachmi Shaw 

v Emperor . 

(1887) 14 Cal. 707 (711, 712, 716, 717, 
721) (F.B.), Queen-Empreet v. 

Cr. P. C.— 131 


(16) 


(19) 


( 20 ) 


( 21 ) 

( 22 ) 


Sham Loll. 

11901) 5 Cal. W. N. 254 (255), Sahiram 
, j-oarwalla v. Jibuti Kamar. 

(1880) 7 Cal. L. R. 382 (384), In the 
matter of Russick Lall Mullick 
(1871) 16 Suth. W. R. Cr 67 (67), In 
re Bishoo Barik. 

(1905) 2 Cri L. Jour. 615 (618): 33 Cal. 

*• Johendra Lai Mulcerjce v. Bab’J 
Ballabar nor. 

(lOiO) 1919 Pat. 530 (531), Emperor v. 
Makund Patel. 

(1916) 1916 Cal. 867 (869): 43 Cal. 173 
Gangadhar Pradhan v. Emperor 
(However it is a matter of discretion 
a " d "°f u statutory provision) . 

(1887) 14 Cal. 707 (711, 716), Queen- 
,, QO , v “’"Press v. Sham Lall. 

(188X) 8 ? al - 584 (585), Empress v. 

Anioo Behara . 

(1902) 2 Weir 167 (168), Vein Nair v. 

0nnna Prakasam PiUai. 

(1928) 1928 All. 765 (766), Prag Dalt 
. v ^ twari V. Emperor. 

(1924) 1924 All 779 (780 781) : 46 All. 

Kashi Ram v . Emperor . 

(1912) 13 Cri. L. Jour. 578 (579) (Rang.), 

no , n v - Sheikh Ahmad. 

(1931) 1931 Rang. 12 (14): 8 Rang. 499, 

Ma Paw v. Emperor (Held, convic- 

vaia t "d) der S ' 182 ' r ’ *■ C0d8 

(1921) 1921 Low. Bur. 43 (43, 44)* n 

L. B. R. 43, Ma Saw Yin v. King- 
Emperor. w 

(1918) 1918 L. B. 7 (7), Gnanakannu v. 
Veerauagu. 

[But see (1928) 1928 Rang. 254 (255): 6 

(19281 iooa’p 578, Rambroso v. Emperor. 
(1928) 1928 Rang 243 (243), Mating Pe 

v - Mating Chaw. , 

(1912) 13 Cri L. Jour. 676 (577): 1 

(1931 \ N ° we v • Mi GhAt - 

(1931) 1931 Mad. 702 (703< • 704) • 54 

Mad 1018. DhoUiah v.' Sub-Inepec- 

( 19191 Polic *’ Wellington Station. 

.(1918) 14 CrL L. Jour. 491 (4?8) : (Bom.), 


S. 195, 
Note 9. 
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cannot be taken cognizance of as it amounts to an evasion of the 
provisions of Cl. (b) of this section. 

(4) Where a complaint is made to the Court , CL (b) applies although 
the complaint is subsequently investigated by the police . 2 * — 
Where there is a complaint preferred to the Court, an order for 
prosecution under S. 211, Penal Code, should not be passed 
without disposing of the complaint in accordance with law. 24 
Thus where a Magistrate dismissed the complaint without 
examining the complainant and then ordered his prosecution for 
making a false complaint, it was held that the order for prose- 
cution was illegal. 25 The Court should not also dismiss the 
complaint merely on the basis of the police report of investi- 
gation without giving the complainant an opportunity to sub- 
stantiate his complaint, 26 especially where he impugns the police 
investigation. 27 But the Court is not bound to examine all the 


Appayya Tatoba v. Emperor. 

(23) (1926) 1926 All. 613 (614), Ghashcan 

Singh v. Emperor. 

[See also (1935) 1935 Ran*?. 163 (164), 
Swee Ing v. Eoon Han (Provisions 
of section should not be evaded by 
treating case as ono of defamation). 

(24) (1899) 3 Cal. W. N. 758 (759, 760), Guna- 

mony Sapui v. Queen-Empress. 

(1906) 4 Cri. L. Jour. 68 (69) (Cai.), 

Gate Mandal v. Emperor. 

(1896-97) 1 Cal. W. N. 452 (453), Mu- 
kunda Beliari v. Bhikari Charan. 

(1898-99) 3 Cal. W. N. 33 (34, 35), Puti- 
ram Ruidas v. Mahomed Kasim. 

(1926) 24 Cul. W. N. c, Taranath Dc v. 
King-Emperor . 

(1881) 7 Cal. 208 (209, 212), Gyan Chun- 
dcr v. Protap Ohuvder. 

(1900) 27 Cal. 921 (924, 925), Mahadeo 
Singh v. Queen-Empress. 

(1871) 16 Suth. W. R. Cr. 67 (67), In 
re Bishoo Burik. 

(1912) 13 Cri. L. Jour. 482 (483): 40 
Cal. 41, Maniruddin Sarkar v. 
Abdul Rauf. 

(1926) 1926 Bom. 284 (285, 286), Pam- 
pappa BaUalrao Desai, In re. 

(1910) 11 Cri. L. Jour. 338 (338) (Bom.), 
In re Rachappa Thippana. 

(1886) 1886 Pun. Re. No. 28, Cr. p. 61 
(68), Manga Ram v. Empress. 

(1909) 9 Cri. L. Jour. 152 (154) (Lah.), 
Jain-TJl-Abdin v. Nawab Din. 

(1862) 1 Mad. H. C. 30 (31), Queen v. 
Subbanna Qovmdan. 

(1919) 1919 Pat. 495 (495), Narain Singh 
v. Emperor. 

(1910) 11 Cri. L. Jour. 199 (200): 3 

Sind L. R. 189, Crown v. Topun 
Chatomal. ^ 

(1900) 1900 All. W. N. 189 (190), £u<vn- 
Empress v. Jettu Mull. 

(1932) 1932 Sind 7 (8): 25 S. L. R. 341, 
Abdul Jabar v. Emperor. 

(1907) 6 Cri. L. Jour. 340 (341) (All.), 
Emperor v. Sheo Ghvlam. 

(25) (1924) 1924 Bom. 321 (321): 48 Bom. 

360, In Te Ningappa Rayappa. 

(1882) 8 Cal. 435 (438), Qirdhari Mondal 
v. TJchit Tha. 

(1879) 4 Cal. L. R. 134 (136), In the 
matter of Biyogi Bhagut. 

(1911) 12 Cri. L. Jour. 539 (541): 1912 
P. R. 2, Aly Muhammad v. Em- 
peror. 

(1887) 1 Weir 188 (188), In re Gubala 


Rami Reddi. 

(1924) 1924 Nag. 115 (115), Mahadu v. 

Emperor. 

(1901) 4 Oudh Cas. 127 (132), Ram Sarup 
v. King-Emperor. • 

(1926) 1926 Pat. 400 (400): 5 Pat. 447, 

* Bengali Gope v. King-Emperor. 

6) (1901) 5 Cal. W. N. 106 (107, 108), 

Lalji Gope v. Gridhari Ohowdury . 
(1881) 6 Cal. 496 (498), The Government 
v. Karimdtid. 

(1881) 7 Cal. 87 (88), Empress v. Ginsh 
Chunder Nundi. 

(1882) 8 Cal. 435 (438, 439), Gindhari 

Mundul v. TJchit Jha. 

(1881) 8 Cal. L. R. 289 (290, 291), In 
the matter of Ghuckrodhur Pott i. 
(1878) 2 Cal. L. R. 389 (390), In tha 
matter of Gangoo Singh. 

(1876) 25 Suth. W. R. Cr. 10 (10), Syed 
Nissar Hossein v. Ramgolnm Singh. 
(1882) 5 All. 36 (38, 39), Empress of 
India v. Radha Kishen. 

(1886) 8 All. 38 (40), Queen-Empress v. 
Ganga Ram. 

(1907) 6 Cri. L. Jour. 42 (42): 29 All. 

587, Emperor v. Tula. 

(1920) 1920 All. 125 (125), Mevalal v. 

Emperor. _ _ . 

(1887) 10 Mad. 232 (235, 236) (FB.), 

Qncx n-Empress v. Sheikh Behan . 
(1884) 7 Mad. 189 (190), The Queen v. 

Gemdava Ohandramma. 

(1927) 1927 Pat. 402 (403), Tenhu Dhanuk 

v. Emperor. . , 

(1920) 1920 Pat. 720 (720), Gopal Singh 

v. Emperor. 

(1893-1900) 1893-1900 L. B. R. » ' 
(377), Queen-Empress v. Sit L>au. 

(1893-1900) 1893-1900 L. B. R. 542 (542), 
Ma Saw Kin v. Maung Tun Lin. 
S. C. Oudh 94, Queen v. Abbas Alt. 

[See also (1903) 30 Cal. 415 (417), Jago- 
bundhoo Karmakar v. Emperor. 
(1927) 1927 Cal. 175 (176), Akshoy Kumar 
Chakrabury v. King-Emperor . ] _ 

[But see (1882) 1882 All. W. N. 1 (1). 

Queen-Empress v. Goh (Fact -hat 
accused had no opportunity to sub- 
stantiate complaint is no bar to n s 

<1899, ^ W^WsU, Budhanath 

(1878, dS* (317). In the 

matter of Choolahie 
(1871) 16 Suth. W. R. 44 (44), 

Quedn v. Qour Mohun Singh . 
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witnesses of the complainant ; it is competent to dismiss the com- 
plaint under S. 203 of the Code. 2 * 

i°. Offences under 01. (b) -Whether the offender should be a party to 
the proceeding- in Court— Unlike Cl. ( c ) of sub-S. (1) Cl fh) 

re ^ U ’ r ®, tha i, the off ender should be a party to the proceeding in Court Pro 
vided the offence is committed in or in relation to a proceeding in Court, Cl (b ) 

will apply although the offender is not himself a party to the proceeding Thus 
a complamt of the Court is necessary for the prosecution of a person who is 
alleged to have caused or instigated the filing of a false complaint in Court . 1 

■ Offences committed by a party to a proceeding in respect of a 
document produced or given in evidence— sub-S. (1), Cl. (c) —With regard 
to the offences mentioned in Cl. (c) of sub-S. (1), the following conditions are 
necessary for the applicability of the section: — 

(1) the offence mentioned should be committed by a party to the pro- 

ceeding in Court ; 

(2) such offence should be in respect of a document produced or given 

in evidence in such proceeding. 

It is essential that both the conditions should be satisfied. Thus where 

a document alleged to be forged is produced into Court, but 
the offender is not a party to the proceeding in Court, the’ pro- 
visions of the section do not apply. 1 
See also Note 12, infra. 

12. “By a party to any proceeding in Court”.— As has been seen 
in Note 11, supra, where any of the offences mentioned in Cl. (c) is committed 
by a person who is not a party to a proceeding in Court, the section does not 
apply and the complaint of the Court is not necessary for taking cognizance 
of the offence. 1 Thus where the offence is commi tted by a witness or the recog- 

(1869) .3 Beng. L. R. App. 151 (152), 

S. T. Shanto Teomi v. Mrs. Belt - 
lias . 

(1920) 1920 All. 125 (125), Mewa Led v. 

Emperor. 

(1928) 1928 Notes 16 (/), Ramdhari Gopc 
v. Emperor (Following 1925 Pat. 

4 $3 ) 

* (1929) 1929 Pat. 92 (92), Jokhi Mian v. 

Mahomed Dafedar. 

[See (1882) 4 All. 182 (183), Empress of 
India v. Bhawani Prasad (Omission 
to give opportunity does not vitiate 

conviction).) ~ . 

(28) (1930) 1930 Cal. 515 (518), Fazlar Rah- 
man v. Emperor. . . . 

(1905) 2 Cal. L. Jour. 65 (n), Ambica 
Rou v. Emperor. 

(1001-02) 6 Cal. W. N. 296 (296, 297), 

Suria Harianl v. King-Emperor. 

(1907) 6 Cri. L. Jour. 258 (259) (Lah.), 

Chiraahrvd-din v. Emperor. 

(1915) 1915 M^d. 229 (233): 38 Mad. 

1044 In re Narayana Nadar. 

(1884) 7 Mad. 292 (294), Ramasamy v. 

(1907) 6*0? "fTTjovr- 491 (492): 1907 
(1907) b Ui. £ 0hiraghrUdrdin y. Emperor. 

(1910) 1919 P»t. 530 (531), Emperor v. 

[8m (198 1 f 1931 Pat. 302 (803), 

ifnhnhir Baitha v. Emperor .] • 




Mahabir Baitha 
Not# 10. 

tang. 32- * , - 

803 (P.B.), Emperor v. Syed Khan. 


(1) (1925) 1925 R.V 321 JM U 


(1924) 1924 Rang. 369 (370), P. N. 

?. M. Syed Khan v. P. K. C 
Nagoor. 

(1912) 13 Cri L. J OU r. 527 (528) (Bom.), 

, In re Khanderao Yeshwanl 

(1930) 1930 Cal. 671 (672), Akfila Kulla 
t , Chaudhury v . Emperor. 

(1930) 1930 Cal. 515 (520), Fazlar Rahman 
V. Emperor. 

(1916) 1916 Pat. 103 (104), Lai Behari 
htngh v. Emperor. 

[See however (1898) 2 Cal. W. N. cliv 
(Notes), In. re Shama Chum Sen 
v. Abinash Chandra Sen. J 

Note 11. 

n> <19l7) - 

Note 12. 

(1) 0914) 1914 Mad 622 (623) Sessions 

(1907 > i d rf f T au &*Pak v. dbaiesu. 
(1907) 6 Cri. L. Jour. 131 (132)* 30 

( 1902} 2s a<1 llf 2 | 26 ' Anna Awar v. Emperor. 
(1902) 25 Mad. 671 (672), John Martin 
Sequexra v. Lujabai. 

( 1915) J915 Mad. 1033 (1033): 40 Mad. 

(19091 in Tv? r ? Ka i a PP u Ramalingam. 

(1909) 1 Cri L Jour. 497 (498): 32 

jUJ- 74, Qhansham Singh v. Em- 
- • psror . 

(1920) 1920^Lah. 89 (90), Nanak Ohand 
U935) l^X*. 190 (191). v . 

(2) (1917) 1917 Lah. 333 (384): 1917 P. R. 


S. 195, 
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nised agent of the party as for instanee-the pleader of the party, 3 or by a receiver 
appointed by the Court, 1 the provisions of the section do not apply. Similarly, 
where the offender is not a party to the proceeding but abets the commission ol 
the offence by the party 5 as for instance by being an attestor or writer of a docu- 
ment alleged to be forged, no complaint of the Court is necessary. 

Where the offence mentioned in Cl. (c) is committed by several persons 
but only one of them is a party to the proceeding in Court, is a complaint of 
the Court necessary for taking cognizance of the offence against the other offen- 
ders who are not parties to the proceeding? The answer to this question depends 
primarily upon the construction to be placed upon the term ' offence ’ in sub- 
S. (1) (c) whether it denotes the transaction of the offence as a whole so that 
the Court is debarred from taking cognizance of the transaction including the 
shares taken in it by non-parties as well as parties, or whether it refers only 
to the share taken in the transaction by the party so that the power to proceed 
against non-parties is not affected by the section. The High Court of Bombay 
has adopted the former construction, and held that it is the cognizance of the 
offence as a whole and not a particular offender’s offence that is prohibited by 
tiie section. There is however a consensus of judicial opinion practically 
among all the other High Courts 8 favouring the latter construction ; and they 
have held that there is no bar to the Court taking cognizance of the offence against 
non-parties otherwise than in the matter prescribed by this section. 

It has been held by the High Court of Allahabad 9 that in order that this 
clause may apply, the offence should have been committed by a party as such to 
the proceeding, in other words that the section does not apply where the offence 
has been committed prior to the offender becoming a party to the proceeding 


10, Emperor v. Jiwan M al. 

(1894) 16 All. 80 (S3). In tho matter of 
the petition of Mathura Das. 

(1893) 18 Bom. 581 (585), Dobjiv. Queen. 

(1922) 1922 Lah. 401 (401), Bhaj Singh 
v. Emperor. 

(1929) 1929 Cal. 539 (541). Ambar Ah 
v. Emperor. 

(1929) 1929 Lah. 125 (126). Ganda Singh 
Kochar v. Emperor. 

(1921) 1921 Sind 48 (49): 15 S. L. R. 

140, Bassarmal Awatmal v. Emperor. 

(1917) 1917 Cal. 35 (35). Digambar Ohakra- 
barti v. Earn Taran Mitter. 

(1881) 3 Mad. 400 (401). Eadara Virana 
v. Queen. 

< 3) (1898) 22 Bom. 317 (320) In the matter 

of the petition of Ranchhoddas 


Nagardas . 

(1911) 12 Cri. L. Jour. 87 (88) (Rang.), 
Fatima Bee Bee v. Roman Ohetty. 
(1929) 1929 Lah. 125 (126), Ganda Singh 
v. Emperor. 

<41 (1934) 1934 Bom. 306 (306), Lukmanjx 

v. YalibJuii. x , a a o 

< 5 ) (1928) 1928 Lah. 787 (791): 10 Lah. 442, 

Fakir Singh v. Emperor. 

(1934) 1934 Sind 78 (78), Assudomal 

Ramanmal v. Isardas Eishnomal. 

< 6) (1934) 1934 Mad. 316 (317) : 57 Mad. 

682. Tulasi Ammal v. Dhanalakshimi 

(1910) 11 Cri. L. Jonr. 368 (369, 370) 
(Bom.), In re Narayan Dhonddev 

Risbud. 


<*) 


(9) 


(1928) 1928 All. 21 (22), Sahabbir Hasan 
v. Emperor. 

(1917) 1917 Cal. 121 (122), Qirdharx Lai 
Serowgce v. King-Emperor. 

(1911) 12 Cri. L. Jour. 101 (101) (Cal.), 
Debilal v. Dhajadhari Ghosamx. 

(1928) 1928 Lah. 787 (791): 10 Lah. 

442, Fakir Singh y. Emperor. 

(1929) 1929 Lah. 785 (786), Bishambardas 
v. Emperor. 

(1929) 1929 Mad. 115 (116, 117), Ponniir 

samy TJdayar v. Emperor. 

(1907) 30 Mad. 226 (227), Anna Ayyar y. 
Emperor. 

(1929) 1929 Mad. 21 (25), Perianna Muthv- 
rian v. Yengu Iyer. 

(1925) 1925 Rang. 28 (28): 2 Rang. 374, 
Gurusicamy v. D. K. S. Ebrahim. 

(1925) 1925 Rang. 195 (196): 3 Rang. 
48, Shew Phtce v. Me Hmoke. 

(1925) 1925 Rang. 296 (298, 299): 3 

Rang. 95, Abdul Rahman y. Em- 


934) 193 * 4 " Sind 78 (78), Assudomal 

Ramanmal v. Isardas Eishnomal. 
931) 1931 AH. 443 (447) (S.B.), Em- 
peror y. Eoshal Pal Singh. 

912) 13 ‘Cri. L. Jour. 863 ( 864 ) : 34 
All. 654, Lalta Prasad v. King- 

Emperor. . _ --o 

916) 1916 All. 299 (302): 38 AH. 169, 
Bhaicani Das v. Emperor. 
lut see (1926) 1926 AH. 30 ( 3 L 32 ) . « 
All. 60,' Earthaiya jual v. Bhagwan 
n^o 1 
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T ' Tl<? ? lgh u 0Urt ° f BoTnba . vl ° h »s also held that Cl. (c) does not 
app y to a ease where there is an user of a forged document outside Court prior 

m'a P™ ductl0 » ,n Court. The High Courts of Calcutta.” Lahore” 
adras, Rangoon and the Judicial Commissioner’s Court of Sind 15 have all 
on the other hand, taken a contrary view and held that the clause applies also 
to a case where the commission of the offence is anterior to the offender becoming 
a party to a proceeding in Court. According to the last mentioned view the 
proper test to be applied for the purpose of determining the applicability of 
the clause is to see whether the offender is or has been a party to a proceeding in 
any Court not on the date of the commission of the offence hut on the date when 
the Criminal Court w invited to take cognizance of the offence. 

The foregoing discussion leads to the further question as to whether a 
complaint of the Court is necessary where the offence has been committed sub 
sequent to the termination of the proceedings in Court in which the offender 
has been a party. It has been held that the clause does not apply to such a 
case. 18 The reason is that the offence committed after the termination of the 
proceedings cannot be considered to have, in any manner, affected the prior 
proceedings or in any way designed to affect them or come to light in the course 
of the proceedings, and this clause read with S. 476, shows that the Court has 
no power to make a complaint unless the offence is committed in or in relation 
to a proceeding in Court. Thus where a document which is in the custody of 
the Court is alleged to be forged after the termination of the proceedings in 
which it was filed, it has been held that a complaint can neither be given nor 
is necessary. The fact that the document has been in the custody of the Court 
merely imposes upon the presiding officer as the executive head of his establish- 
ment certain responsibilities which are different from that of a Court acting 
judicially. 17 

Party to the proceeding— Meaning of.— A complainant in a criminal case 
being a prosecutor has been held to be a party to the proceeding in Court and 
a complaint of the Court disposing of the case is necessary for prosecuting him 
for the offence of forgery under S. 471, I. P. Code. 18 A claimant, who files 
a claim in insolvency before the Official Assignee is a party to the’ insolvency 
proceedings, and the complaint of the Insolvency Court is necessarv 
for taking cognizance of any of the offences referred to in the section. 19 
A complaint by the Official Assignee is not enough. 20 
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13. “In respect of a document produced or given in evidence m such 
a proceeding’’.— Where the document in respect of which the offence is com- 
mitted is not produced or given in evidence in a proceeding in Court, Cl. (c) 
does not apply. 1 The production of a document is not the same thing as giving 
it in evidence". The word “or” between the words “produced” and “given in 
evidence” in the section shows that the two things are disjunctive. 2 The term 
“produced” has been held to mean produced for the purpose of being tendered 
in evidence or for some other purpose. 3 Thus, where a document is handed over 
to the Judge by the party but the Judge returns it without taking it on the file, 
or rejects it as being inadmissible in evidence owing to want of stamp or regis- 
tration, 5 it lias been held that the document is produced within the meaning of 
the section. Similarly where a document is sent for from the file of another 
Court and used by the pleader in arguments and referred to in the judgment, 

Cl . ( c ) applies to the case . 8 


It is enough for fulfilling the requirements of the section that the docu- 
ment is produced in Court. It is not necessary that the document should be 
considered or acted upon by the Court. 1 Thus, where a document is produced 
before an arbitrator in a reference made in a pending suit and the documen 
is filed in Court by the arbitrator along with the award and thus becomes pa 
of the Court records, the document is produced within the meaning o e 
section although it is not considered by the Court. 8 So also where a forged 
document is used in an enquiry by a Police-officer under S. 202 of the Code, the 
production of the document has been held to be in or in relation to the proceeding 

of the Magistrate who has directed the enquiry. 9 


To attract the applicability of Cl. (c) is it necessary that the document 
should be actually put into Court or is it enough if it is relied upon and offered 
to be produced into Court by a party? A Full Bench of the High Court of 
Madras 10 has held that where a document alleged to be forged is simply mentioned 
in the affidavit as to documents but not actually put into Court, the provisions 
of this clause do not apply notwithstanding the further fact that the document 
has been inspected by the opposite party and has even been filed in the court 
translator's office for translation in accordance with Rules. The Judicial Com- 
missioner’s Court of Nagpur 11 has, on the other hand, held that although a 
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document has not been actually produced in Court because of its custody with 

the Registrar but is relied upon in the list of documents filed by the party, and 

the Court has also called for its production from the Registrar, that Cl * (c) 
■applies to the case. * 

The section refers to a document, produced or given in evidence, but does 
not say whether the original or copy of the document should be produced or 
^ven in evidence. Upon this point, the Chief Court of Oudli 12 has held that the 
production contemplated is that of the original and not a copy of the document, 
the i eason being that the Court before which a copy is produced is not really 
in a position to express any opinion as to the genuineness of the original and 
a literal construction of the section also requires the production of the original 
The Judicial Commissioner’s Court of Sind 13 lias on the other hand held that 
the production of a certified copy of a forged document in Court is user of the 
forged original punishable under S. 471, Penal Code. 

Where the offence referred to in Cl. (c) is committed by a party to a 
proceeding in Court, and the document is produced or given in evidence in the 
proceeding, is it also necessary under the section that such production should 
have been by the party? The High Court of Bombay 14 has held that Cl. ( c ) 
applies to documents produced in Court whether by the party who is alleged 
to have committed the offence or by any one else. The High Court of Patna 1 " 
has, however, held in a case where a document produced before a Police-officer 
is filed by that officer in Court along with his report in proceedings under S. 145 
of the Code and the party filing it subsequently withdrew from the proceedings 
in Court, that the document has not been produced within the meaning of the 
section and even if it is produced the offender not being a party to its production 
the section has no application. 


The production or giving in evidence of the document should be before 
the Court takes cognizance of any of the offences referred to in the section. 
Where the Criminal Court lias taken cognizance of an offence, c.g., forgery, the 
production of the document (alleged to be forged) subsequent thereto in a 
Civil Court will not make the section applicable so as to necessitate a complaint 
of the Civil Court ; otherwise it will be open to the accused in every case to defeat 
the prosecution by instituting a suit and producing the document in such suit. 16 
•On the same principle it has been held that where the document is produced 
before the committing Magistrate by the accused in a prosecution relating to the 
■document under S. 218, Penal Code, the complaint of the Magistrate is not 
necessary for trying the accused in the Court of Session on a charge of forgery 
under S. 465, Penal Code, in respect of the same document. 17 

Where a document alleged to be forged is not produced by a party in the 
•civil suit filed on the basis of such document because the suit has been withdrawn, 

the subsequent production of the document as per order of the Court in a 
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proceeding started after the disposal of the suit on an application for ordering 
a prosecution cannot be regarded as produced within the meaning of the section; 
it has been observed that the term “produced or given in evidence’ could only 
mean “tendered or admitted” in the course of the civil proceedings which 
ended with their withdrawal. 18 Where, however, the proceedings are pending, 
and a document alleged to be forged is produced in the proceedings though only 
as an annexure to a report by a guardian, the clause applies. The proceedings 
under the Guardian and Wards Act continue until the minor attains majority 
and do not terminate on the appointment of a guardian by the Court. 19 

14. In any proceeding ”. — See Note 7, ante. 

15. “Of any offence described in S. 463” — Cl. (e). — The words ‘any 
offence described in S. 463, ‘Penal Code,’ mean all forms of forgery described 
therein though they may be punishable under different sections of the Code. 
Thus, Cl. (c) will apply to an offence under Ss. 466, 1 467 2 and 468 3 of the Penal 
Code, as they are all offences described in S. 463. But it does not apply to an 
offence under S. 474 as it is not an offence described in S. 463. 4 

16. Who can make a complaint under Cls. (b) and (c). — It is only the 
Court in or in relation to whose proceedings the offence is committed, or the 
Court to which such Court is subordinate within the meaning of sub-S. (3) that 
is competent to make a complaint in respect of the offences mentioned in Cls. (b) 
and (c). No other Court can complain. 1 Thus, a District Magistrate cannot 
make a complaint in respect of an offence committed before a first class Magis- 
trate, 2 or before an Assistant Collector trying a suit for profits under the 
Tenancy Act. 3 Even where the same officer is functioning in two different 
capacities, as for instance a District Judge also exercising the powers of a 
District Registrar, the District Judge cannot, in his capacity as Judge, make 
a complaint in respect of an offence committed before him in his capacity as 
Registrar. 4 
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The complaint should be filed by the Court, i.e., the presiding judge of 
tiie Court, and Jiot by any oilier subordinate officer of the Court. Thus, where the 
offence is committed before a Deputy Magistrate who has been appointed as 
commissioner by the Court of Session, it is the latter Court that is competent to 
complain. 3 Similarly, in respect of an offence committed before an Official 
Assignee, the Insolvency Court should make the complaint. 0 In the case cited 
below a money decree passed by a Subordinate Judge was sent, to the Collector 
for execution under S. 68 of the Civil Procedure Code and the sale was fixed to 
be held before the Mamlatdxir. The judgment-debtor applied to the Mamlatdar 
for an adjournment of the sale alleging satisfaction of the decree and produced 
a receipt in support thereof which was impugned as being forged. It was held 
that the Mamlatdar acted only as the agent of the Subordinate Judge and not 
as a Court, and that the complaint should be given by the Subordinate Judge. 

But the Court continues the same notwithstanding a change of officers 
presiding therein and consequently a successor in office is competent to make a 
complaint in respect of the offence committed before his predecessor. 8 He is 
also competent to continue the proceedings for making a complaint under S. 476 
which have been started by the predecessor 9 . The presiding Judge cannot 
however, after he ceases to hold the office, make a complaint as he is no longer 
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the Judge of the Court. 10 Where, however the Court before which the offence 
was commi t led was abolished but reinstated with modifications in the territorial 
jurisdiction two years later, it was held that there was no such continuity as to 
make the Court reinstated the same as the one that ceased to exist. 11 Similarly, 
where the offence of perjury had been committed before the Sessions Judge of 
Ahmedabad but subsequently a portion of the territory subject to his jurisdiction 
was transferred to the newly constituted Sessions Judge of Kaira, it was held 
that the Judge of Kaira, though having territorial jurisdiction over the person 
accused of perjury, had no power to make a complaint regarding the offence 
committed before the. Judge of Ahmedabad. 12 In the undermentioned case 13 
where the perjury was alleged to be committed before a First Class Magistrate 
and pending proceedings for prosecution of the offender under S. 476 he was 
transferred and was succeeded by a Magistrate with second class powers, it was 
held that the District Magistrate was competent to make the complaint. It is 
submitted that the decision is not correct inasmuch as the District Magistrate 
was neither the successor of the first class Magistrate nor the superior Court 
to which he is subordinate within the meaning of sub-S. (3). 


Where there are several Judges presiding over the same Court, any one 
of the Judges can order a complaint to be filed with regard to an offence com- 
mitted in relation to the proceedings of the Court. Thus, one Judge of the High 
Court is competent to make a complaint with regard to an offence committed 
before another Judge of the High Court especially when the latter has ceased 
to hold office. 14 Similarly, a Sessions Judge has been held to be competent to 
make a complaint in respect of an offence committed before the Additional 
Sessions Judge as they both are Judges of the same Court and, under S. 9 of the 
Code, there is only one Court of Session. 15 

Where a case is transferred for disposal from one Court to another, it is 
the transferee Court that tries and disposes of the case that is competent to 
complain for an offence committed in relation to the proceedings in that Court. 10 
The transferring Court, for example a Magistrate who merely takes cognizance 
of the case or issues process, cannot make the complaint. 17 Thus, where an 
attempt to fabricate false evidence is made in a proceeding pending before the 
Magistrate at C but the case is transferred to the Magistrate at S who tries and 
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disposes of the case, it is the latter that should make the complaint although the 
offence was not actually committed before him. The reason is that the attempt 
of fabrication of evidence was made in relation to the proceedings, that is to say, 
the original prosecution, in whichever Court it was ultimately tried, and the Court 
at S was the Court in which if the attempt had succeeded the false evidence would 
have been given. Further, the object of the section being to ensure that a 
prosecution will be launched only on the complaint of the Court which is in the 
best- position to judge whether the prosecution is desirable in the interests of 
justice, it is essential that the Court trying the case should make the complaint. 1 '* 
The contrary view taken by a single Judge of the High Court of Allahabad, 19 
is, it is submitted, not sound. 

On the same principle as that discussed above, where a District Magis- 
trate withdraws a case to his file and disposes of it himself, a complaint for an 
offence committed in relation to the proceedings in that case should be filed by 
him and not by the Magistrate who originally took cognizance of the case. 20 So 
also where a plaintiff first instituted a suit in Court A and obtained an ex parte 
decree only for a portion claimed, and subsequently filed a fresh suit in Court B 
in respect of the portion disallowed by Court A, it was held that Court B 
which tried and found the claim to be false should complain for an offence under 
S. 210, Penal Code. 21 Where, however, a claim based on a sale deed was pro- 
duced before a Subordinate Judge but the claim suit was disposed of by the 
Munsif, and by the District Judge on appeal, it was held that the Subordinate 
Judge was competent to complain for an offence respecting the sale deed under 
S. 206, Penal Code, as the offence was committed in order to prevent a sale of 
the property attached by him and therefore was in relation to proceedings in 
his Court. 22 


Where a case is transferred to another Magistrate not for disposal, but 
for enquiry and report , judicial opinion is divided as to whether the enquiring 
Magistrate is competent to prefer a complaint with regard to the offence com- 
mitted in the course of the enquiry. In the undermentioned case 28 it has been 
held that he is ; while a contrary view has been expressed in the following cases 24 
But where a complaint is filed before a Magistrate who refers it to another 
Magistrate for enquiry and report the latter cannot prefer a complaint under 
Penal Code, S. 211 if he finds the complaint which was referred to him to be 
false. 25 As to when a superior Court can make a complaint, see S. 476-A 

17. “Court.” meaning of-Sub-S. (2).-The term ‘Court’ has not 
been defined m the Code. The High Court of Madras 1 has held that two 


<18) 
(19) 
< 20 ) 
( 21 ) 
(22) 
<28 ) 


(1934) 

(1922) 

(1929) 

(1925) 

(1904) 

(1909) 


<24) (1916) 


(1899) 


1934 Bom. 185 (186), Emperor v. 
JJasam Ajam. 

1922 AM. 233 (234), Sunder LaU 
v. Emperor. 

1929 Cal. 724 (726), Amanat Ali v. 
Emperor. 

1925 Lah. 524 (525): 6 Lah. 445, 
Vishnu Ram v. Crown. 

1 Cri. L. Jour. 706 (708) (AU. ), 
Durga Prasad v. King-Emperor. 

0 Cri. L. Jour. 295 (296) (Cal.), 
In the matter of Kanchan Garhi v. 
Ram Kishen Mundal. 

1916 Cal. 867 (869): 43 Cal. 178, 
Oangadhar Pradhan v. King-Em- 
peror. 

4 Cal. W. N. 366 (367), Aamat - 


ulla v. The Empress. 

(3.909) 10 Cri. L. Jour. 424 (420) (All.), 
Abdul Rahman. 

(25) (1916) 1916 Cal. 867 (869): 43 Cal. 173, 

Oangadhar Pradhan v. Emperor. 

(1) (1912) 36 Mad. 72 (86, 90), In re R. Nata * 

raja Iyer. 

(1935) 1935 Mad. 673 (677), Mahabales- 

warappa v. Gopalaswami Mudaliar 
(Power to regulate legal righto by 
delivery of definitive judgments, etc., 
combined with fact that procedure is 
judicial in character constitute 
essentials of Court) . 
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tests should be applied in order to see whether a particular officer is a Court, and 
they are: — 

9 / 

(a) authority to take evidence on oath, and 

(b) authority to deal out justice, i.e., to give a final decision in the 

matter . 

The High Courts of Calcutta, 2 and Bombay, 3 have held the same view as 
that of the High Court of Madras. The High Courts of Allahabad, 4 5 and Lahore, 3 
have however held that it is not necessary to apply the second test, viz., authority 
to deal out justice, for the purpose of deciding as to whether or not a particular 
officer is a Court within the meaning of the section. The reason given for the 
latter view is that if that test were to be strictly applied the Judicial Committee 
of the Privy Council which merely recommends or advises to His Majesty, or a 
Sessions Judge who passes a sentence of death subject to the confirmation by 
the High Court, cannot be considered to be Courts. The High Court of Lahore 
has accordingly held in the aforementioned case that a Commissioner, appointed 
under the Public Servants Inquiries Act, 37 of 1850, though he merely makes 
a report of the result of the enquiry held by him and does not in the narrow 
sense administer justice himself, is a Court within the meaning of the section. 
The section without giving a definition of the term Court says that it “includes” 
a Civil, Revenue or Criminal Court but does not include a Registrar or a Sub- 
Registrar. Consequently a Registrar or a Sub-Registrar under the Registration 
Act has no power to make a complaint under the section in respect of the 
offences mentioned. 6 The word “ includes” was substituted in 1923 for the word 
“means’ which occurred originally. According to Sulaiman, J., of the High 
Court of Allahabad, the Legislature must be taken thereby to have intended to 
widen the scope of the definition in this section, by including Courts other than 
civil, criminal or revenue Courts referred to in S. 476. 7 This view has been 
followed by the High Court of Lahore. 8 In Bilas Singh v. King-Emperor , 8 a 
Daniels, J., however, expressed himself as follows: — 


(2) (1918) 1918 Cal. 932 (933): 45 Cal. 5S5, 

Nando Lai Ganguli v. Klwtra Mohan 
Ghose . . 

(1907) G Cri. L. Jour. 160 (161) (Cal.), 
Seadut AU Khan v. Emperor. 

(1934) 1934 Cal. 457 (458): 61 Cal. 792. 

Bibhuti Bhusan Adhikary v. Khem 
Chand Churoria. 

(3) (1913) 14 Cri. L. Jour. 73 (73, 74): 37 

Bom. 365, In ro Nanchand Shiv 
Chand . 

(4) (1925) 1925 AU. 737 (740, 741): 47 All. 

934, Bilas Singh v. Emperor. 

(5) (1931) 1931 Lali. 662 (663): 12 Lah. 391, 

M. M. Khan v. Emperor. 

(6) (1934) 1934 Mad. 316 (317): 57 Mad. 

682, Tulasi Ammal v. Lakshimi 

Ainmal. 

(1907) 30 Mad. 326 (327). Manavala 

Goundan v. Kumarappa Reddi. 
(1889) 12 Mad. 201 (203). Queen-Empress 
v. Sobhanadri. 

(1888) 11 Mad. 500 (501), Queen-Empress 
v. Yaithilinga. 

(1888) 11 Mad. 3 (5), Queen-Empress v. 
Subba . 

(1892) 2 Mad. L. J. 286 (288) Maruday- 
ya v. Ravutha . 

(1894) 4 Mad. L. -T . 189 (192), Queen- 

Empress v. Ramaya Nadan. 

(1893) 15 All. 141 (143), Queen Empress 

v. Ram Lull. 


(1914) 1914 Bom. 202 (202), In re 

Manku Bala Patel. 

(1888) 12 Bom. 36 (43), Queen-Empress 
v. Tulja . 

(1912) 13 Cri. L. Jour. 845 (846) (Bom.), 
In te Ardeshir h.avasji Karunja- 
v alia. 

(1909) 9 Cri. L. Jour. 54 (55) : 11 

Oudh Cas. 358, Tale wand v. King- 
Emperor. 

(1924) 1924 Pat. 128 (130) : 2 Pat. 4 >9. 

Chela Mahto v. King-Emperor 
(Held as the District Registrar was 
a '.so District Magistrate, in the 
latter capacity he can complain). 

See however the following eases’, (Submitted 
not good law) . _ 

[Weir 3rd Edn. 844 (845) High Court 

Proceedings 12th May 1881 No. 96-. 
(1892) 15 Mad. 138 (145, 149). Atchayya 
v. Gangayya. 

(1887) 10 Mad. 154 (158), Venkatachella 

Pillai, In re.] 

(7) (1925) 1025 All. 737 (740. <411 : 4< 

All. 934, Bilas Singh v. Emperor . . 
(1926) 1926 All. 30 (32): 48 All. »»0, 

Knnhaiya Lai. v. Bhagwan Das. 

(8) (1931) 1931 Lah. 662 (663) : 12 Lab. 

391, M. M. Khan y. Emperor 
(8-a) (1925) 1925 AU. 737 (741) : 4< All. 9-.4, 

Bilas Singh v. Emperor . 
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//It seems to me doubtful whether the Legislature in substituting the 
uord includes for means’ in S. 195, sub-S. (2) ready intended to 
widen the definition . They may have thought that to say that the term ‘Court’ 
means a Civil, Revenue or Criminal Court but does not include a Registrar or 
Sub-Registrar, implies that a Registrar or Sub-Registrar would be a Court unless 

specially excepted from the definition If t he term Court in S. 195 

is really wider than the Civil, Revenue or Criminal Court in S 476 the curious 
result follows that whereas the order of the Civil, Revenue or Criminal Court 
making or refusing to make, a complaint, is subject to appeal and to a special 
procedure, prescribed by S. 476, a similar order passed by a Court constituted 
is not subject to any appeal. The marginal Note to S. 476 read with the langu- 
age of this section shows that it, was enacted in order to prescribe the procedure 
to be followed in cases coming under S. 195. Cls. (5) and (c) and presumably 

in all such cases”. It is submitted that this latter view is to be preferred to the 
former. 

The following have been held to be Courts (i.e.. Civil, Criminal or Revenue) 
within the meaning of this section and S. 476: 

(1) Election Commissioner. 8b 

(2) An Income Tax Collector. 0 

(3) A Divisional Officer hearing an appeal under the Income Tax Act. 10 

(4) A Collector acting under S. 69 and S. 70, Bengal Tenancy Act. 11 

(5) A Sub-Divisional Officer acting under S. 58, Bengal Tenancy 

(6) A Settlement officer proceeding under Chap. X, Bengal Tenancy 

Act. 1 

(7) A Collector holding investigation under S. 14, Putni Regulation 

VIII of 1819. 14 K auon 

(8) A Deputy Tliasildar proceeding under Madras Act, III of 1869 in 

connection with transfer of patta . 1C 

(9) An Assistant Collector or Thasildar holding mutation proceed- 


S. 195, 

Note 17 


< 8-b) (1935) 1935 Mad. 673 (678, 679), Maha- 

baleawarappa v. Gopalusieami Muda- 
liar. 

[See however (1925) 1925 All. 737 (741): 

47 All. 934, Bilas Singh v. Emperor 
(Where it was held that Election 
Commissioner is not civil, revenue or 
criminal court under S. 476 hut 
was a court under this section) . ) 

(9) (1914) 1914 Bom. 138 (141): 38 Bom. 

642 (F.B.), In re Punamchand 

Manekal (Overruling 4 Cri. L. 
Jour. 34) . 

(1906) 3 Cri. L. Jour. 128 (130): 1905 
P. R. 44, Emperor v. Rap Singh. 
(1914) 1914 Oudh 114 (114), Ganga Sahal 
v. Emperor. 

(1930) 1930 Rang. 201 (202): 8 Rang. 

25, K. O. V. Reddi v. Emperor. 
(1909) 10 Cri. L. Jour. 395 (397, 405): 

3 S. L. R. 66, Emperor v. Deumal 
Wd. Dlpomal. 


(10) (1912) 

(11) (1890) 
(1918) 

(1921) 

(12) (1913) 


(13) (1913) 


(14) (1934) 


(15) (1901) 
(1923) 


lr L ;« Jo T Ur - 723 <730, 733 ) : 

Mad. 72, In re Natarafa Iuer. 

y #1. 872 (875), Raghoo Bums v! 
Kokil Singh. 

19i8 CaL 927 (928): 45 Cal. 836, 
Prldhan Charan 0iri v Gadadhan 

Jior v Naranarain JRaza. 

1 * Wri. Li. Jour. 189 (140) • 40 

pelor 465 ’ Phanindar Singh v. Em- 

14 Cri. L. Jour. 197 (204): 40 
Cal. 477, Bar Prasad Das v. Em- 
peror. . 

1034 S»'. 457 (458) : 61 Cal; 792, 

Adhikarv T - Khan 

v 1 1W. 12 ? L,V( 23) ' 

IWn 4 ! <87> ‘ **•- 
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ings. 16 

(10) A Collector acting in pursuance of the powers conferred under 

S. 70 of the Code of Civil Procedure. 17 

(11) A Mamlatdar in Bombay. 18 

(12) A Tribunal formed under the Calcutta Improvements Act, 1911. 13 

(13) A District Judge acting under S. 22 of Bombay District Munici- 

palities Act. 20 

(14) A Deputy Commissioner deciding revision application under rules 

framed under S. 240, Punjab Municipal Act. 21 

(15) An Assistant Registrar acting under R. 14 of the rules framed 

under S . 43 of the Co-operative Societies Act, II of 1912. 22 

(16) A Registrar of a Court of Small Causes enquiring into the question 

of service of summons under the Presidency Small Cause Courts 
Act, according to the view taken by the Calcutta High Court.- 3 
The High Court of Bombay 24 has however held that the Regis- 
trar is only a Public servant and not a Court. 

(17) A Village Munsif trying a cause under the Village Courts Act. 23 

(18) A certificate officer acting under the Public Demands Recovery 

Act, IV of 1914, adjudicating upon a petition pleading payment 
of road cess. 26 But the officer in refunding surplus proceeds 
lias been held to act only ministerially and not as a Court. 

(19) A Court taking action under the Legal Practitioners Act. 28 

(20) A Magistrate recording a statement under S. 164 of the Code. 28 * 

The following have been held not to be Courts within the meaning of this 
section and S. 476: — 


(l(j) (1930) 1930 Oud h 58 (59): 5 Luck. 435, 

Lachhman Prasad Jnshi v. Emperor. 
(1925) 1925 All. 99 (100), Abdul Qayum 
Khan v. Emperor. 

[See however (1915) 1915 Lah. 250 (250): 

1915 P. R. 18, Emperor v. Lehna 
Singh (Mutation proceedings by 
Naib Tahsildar in administrative 
capacity — Held, not a Court but a 
Revenue Officer) . ] 

(17) (1917) 1917 All. 59 (60): 39 All. 91, 

Asharfi, Lai v. Emperor. 

[See however (1915) 1915 All. 283 (284): 
37 All. 334, Bhajan Tewari v. King- 
Emperor. ] 

(18) (1907) 6 Cri. L. Jour. 225 (226) (Bom.), 

Narayan v. Tukaram. 

(1913) 14 Cri. L. Jour. 80 (80) (Bom.), 
Emperor v. Bhavdu Dhondu. 

(1914) 1914 Bom. 232 (232): 39 Bom. 310, 
Emperor v. Narayan. 

(1881) 5 Bom. 137 (140), In re Savanta. 
(1880) Rat. Un. Re. Cr. Cas. 149 (150), 
Savanta v. Bhimaji. 

(19) (1918) 1918 Cal. 932 (933): 45 Cal. 585, 

Nundolal Qanguli v. Khctra Mohnn 
Ohose . 

(20) (1913) 14 Ori. L. Jour. 72 (73, 74): 37 

Bom. 365, Nanchand Shivchand, 


In re. 

(21) (1921) 62 Ind. Cas. 413 (414) (Lah ), 

Karim Ullah v. Emperor. 

(22) (1930) 1930 Mad. 869 (870), Thadi Subbi 

Reddi, In re. 

(23) (1915) 1915 Cal. 105 (106), Balchand v. 

Tarak Nath Sadhu. 

(24) (1903) 27 Bom. 130 (134), In re Oovar- 

dhandas. • 

(25) (1888) 11 Mad. 375 (376, 377), Queen- 

Empress v. Venkayya. 

[See also (1885) 2 Weir 1, Vizxramutha 
PiOai. ] 

[See however (1910) 8 Ind. Cas. 949 
(949) (Rang.), Maung Kye v. Em- 
peror {Held, proceedings ■ under the 
Burma Village Act not judicial pro- 
ceedings of a Court and sanction 
under cl. 1 (&) not necessary).] 

(26) (1919) 1919 Pat. 212 (214, 215), Mathura 

Prasad v. King-Emperor. 

(27) (1923) 1923 Pat. 410 (411): 2 Pat. *o7, 

Jharu Lai v. Madan Das. 

128) (1918) 1918 Mad. 398 (399), Nallasxvan 
• Pillai v. Ramalingam PiUai. 

(1912) 13 Cri. L. Jour. 190 (190) (All.), 
Gauri Shankar Lai v. King-Emperor. 
.(28-a) (1935) 1935 All. 341 (342), Har Naratn 

v. Hoshiar Singh. * 
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(1) A land acquisition Collector. 29 

(2) A Registrar acting under Land Registration Act, III of 1877. 30 

(3) An Assistant Collector holding a departmental enquiry under the 

Bombay Land Revenue Code into the alleged misconduct of a 
subordinate. 81 

(4) A Revenue Officer proceeding under S. 46 of Land Revenue Act, 

III of 1901. 32 

(5) A Revenue officer preparing a record of rights under S. 164 to 

S. 167 of the Madras Estates Land Act, I of 1908. 33 

(6) A Collector to whom application is made for a new stamp under 

S. 50 of Act X of 1862 34 or holding an enquiry as to who should 
pay stamp duty in a document impounded. 35 

(7) A Deputy Magistrate appointed as commissioner by Sessions 

Judge to examine witnesses. 36 

(8) The Governor in Council or a Member of the Council disposing of 

an appeal from an order of the Conservator of Forests in a 
Forest Department case. 37 

(9) An Excise Collector. 38 

(10) A Police Patel. 39 

(11) A Collector acting under rules framed under Madras District 

Municipalities Act, 1884. 40 

(12) Courts in Native States outside British India as for instance in 

Baroda, are not Courts within the meaning of this section. 41 

18. Subordination of Courts — Sub-S. (3).— Sub-S. (3) deals with the 
question of subordination of Courts for the purpose of this section. The Sub- 
ordination of Courts generally for the purposes of the Code is dealt with by 
S. 17, ante and is different from that dealt with here. 1 Under this sub-section — 

(1) where appeals ordinarily lie from the appealable decree or sentence 
of a Court, such Court is subordinate to the appellate Court. 

It is enough if an appeal lies from the decisions of the Court 
although the particular proceeding in respect of which the 
offence is committed is not appealable. 2 

(a) where appeals lie from a decision of a Court to more Courts 


(29) (1927) 1927 Cal. 621 (623), Galetaun v. 

Banku Behari Dhar. 

(1900) 27 Cal. 820 (826), Durga Do * 
Rukhit v. Queen-Empreea . 

(30) (1898) 2 Cal. W. N. ccxliv, Baridoa Bai- 

ragi, In re . 

[See (1905) 2 Cri. L. Jour. 15 (16) 

(Cal.), Hiranand Oiha ▼. Emperor 
(Question left open).] 

(31) (1898) 22 Bom. 936 (939), In re Ohhota - 

lal Mathuradaa. 

(32) (1910) 11 Cri. L. Jour. 514 (514): 13 

Oudh Cas. 198, Prag Teioari v. 
King-Emperor. 

(33) (1916) 1916 Mad. 655 (555, 557): 39 

Mad. 414, In re Venkata Hanu- 
mantha Rao (Hot authorised to ad- 
minister oath and function is execu- 
tive) . 

(34) (1869) 11 Suth. W. R. Cr. 48 (49), Queen 

v. Gour Mohun Sein. 

(35) (1908) 7 Cal. W. N. 795 (797), Kedar 

Rath r. Emperor. 


(36) (1907) 6 Cri. L. Jour. 160 (161) (Cal.) r 

Saadut Ali Khan v. The Emperor. 

(37) (1932) 1932 Cal. 390 (393): 59 Cal 1233, 

Superintendent and Re-tne mb ranee r, 
of Legal Affaire, Bengal v. Daulatram 
Hindi. 

(38) (1906) 3 Cri. L. Jour. 196 (197) (Cal.), 

ilohadeo Mieser v. Narayan Ram 
Sha . 

(39) (1880) 4 Bora. 479 (481), lmperatrix v. 

Irbaeappa . 

(40) (1909) 10 Cri. L. Jour. 9 (10) (Mad.), 

S inparavelu Mudaliar v. Varadaraja 
iludaliar. 

(41) (1925) 1925 Bom. 535 (535): 49 Bom. 

860, In re Mnlfibhai Hirabhai Patel. 

, Note 18. 

(1) (1930) 1930 Pat. 550 (555), Banti Pander 

v. Emperor. 

(2) (1930) 1930 All. 407 (407), Ratan Lal v. 

Abdul Hal. 
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than one. the former is subordinate to the appellate Court of 
inferior jurisdiction [Proviso (a)]. 2 '* 

(b) where appeals lie both to a Civil and Revenue Court, then the 
subordination is determined by the nature of the proceedings 
in which the offence is alleged to have been committed. Where 
the proceedings are civil the subordination is to the civil 
appellate Court, and if revenue, to the revenue appellate 
Court [Proviso (b)]. 

(2) in the case of a Civil Court from whose decree no appeal lies it is 
subordinate to the principal Civil'Court having ordinary original 
civil jurisdiction within the local limits of whose jurisdiction 
such Civil Court is situate. 3 

19. “Courts to which appeals ordinarily lie’’. — The following Courts 
have been held to be subordinate to the Courts mentioned, on the ground that 
appeals ordinarily lie thereto: — 

(1) District Munsifs are subordinate to the District Judge 1 and not to 

a Subordinate Judge to whom appeals are transferred by the 
District Judge for disposal. 2 Where however a Subordinate 
Judge is empowered to entertain appeals directly from the 
decrees of Munsifs by virtue of special Notification under the 
sanction of the Local Government as required by the Provincial 
Civil Courts Act, it has been held that the Munsif is subordinate 

to the Subordinate Judge. 3 

(2) District Judge is subordinate to the High Court. 4 

(3) The Court of the Assistant Commissioner in Punjab 5 and the 

Deputy Commissioner in Lower Burma 0 are subordinate to the 
Commissioner. 


< 2-a ) (1933) 1933 Cal. 192 (194), Nagendra- 

Nalh Adhikari v. Emperor (Assist- 
ant Sessions Judge is subordinate to 
Sessions Court) . 

< 3) (1935) 1935 Mad. 673 (679), Mahabaleswar 

•up pa v. Gopalaswami Mudaliar 
(Offence in regard to Election Com- 
missioner's Court — District Court can 
complain ) . 

[Seo (1909) 10 Cri. L. Jour. 454 (453): 
37 Cal. 13, Ram Prosad Malta v. 
Raghubar .1 [alia (Small Cause Court 
in moffussil not subordinate to High 
Court) . ] 

Note 19. 

<1) (1933) 1933 Pat. 179 (180), Ditiari Kocri 

v. Fazdar Khan. 

(1834) 1884 All. W. N. 57 (57), In re 
Chajmat Das. 

(1916) 1916 Lah. 236 (237), Mir an Bukhsh 
v. Bclx Ram. 

(1898) 1898 Pun. Re. No. 16, p. 36 (36), 
Bure Khan v. Queen-Empress. 

(1900) 1900 Pun. Re. No. 25, p. 54 (55), 
Munshi v. Gan da Mul. 

(1871) 15 Suth. W. R. 352 (352), In the 
matter of Islam Chandra Ghose. 

[See however (1886) 1886 Pun. Re. No. 34, 
p. 80 (81), Narain v. Bukam 
Chand (In Punjab, the Divisional 
Court is the Court to which appeals 
"ordinarily lie” from the decrees 
of Munsifs) . ^ 

(1891) 1891 Pun. Re. No. 10, p. 32 (34), 


Yusaf Ali v. Empress (Do.). 

(1879) 1879 Pun. Ro. No. 9, Cr., p. 26 
(27), Chund Mai v. Empress (Do.).J 
>) (1912) 13 Cri. L. Jour. 191 (191, 192): 

39 Cal. 774, Ramcharan Chandra 
v. Tirupalla Sheikh. 

(1912) 13 Cri. L. Jour. 296 (296): 40 

Cal. 37, Hari Nandal v. Keshab 
Chandra Manna. 

(1935) 1935 All. 696 (697), Shiva Prasad v. 

Pahiad Singh. ~ , _ 

(1933) 1933 Pat. 179 (180), Dulan Kocn 
v. Fauzdar Khan. 

3) (1916) 1916 Mad. 1105 (1105), Boddu Ra- 

mayya v. Chittwri Surayya. 

(1918) 1918 All. 332 (333): 40 All. 21, 
Jagrap Shukul v. Emperor. 

(1935) 1935 All. 696 (697), Shiva Prasad 
v. Pahiad Singh. 

(1918) 1918 Lah. 400 (400): 1918 P. R. 

29, Labhxi Ram v. Nand Ram. 
(1929) 1929 Pat. 367 (368): 8 Pat. 428, 
Ramachandra Pandhi v. Emperor. 

4) (1906) 4 Cri. L. Jour. 164 (164) : 29 Mad. 

122, Kannambath Imbichi Nair v. 
Manmathanath Raman Nair. 

(1923) 1923 Rang. 12 (13): 11 L. B. K. 

418, Kampiah Naidu v. Muthusicam*. 

5) (1875) 1875 Pun. Re. No. 5, p. 7 (7). 

Crown v. Kirpa Ram . 

[See also (1886) 1886 Pun. Re. No. 7, 
p. 13 (14), Lai Singh y. Kadha 

6) ( lS9Z-1900) h i893-1900 L. B. R. 529 (530), 

Taung San Dok v. Ma V Zon. 
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(4) The Additional Recorder of Rangoon was held to be subordinate 
to tlie High Court of Calcutta, at a time when the High Court of 
Rangoon was not established. 7 

(o) A Single Judge of the High Court, according to the High Courts 
of Bombay, 8 Calcutta*" and Madras,® is subordinate to the 
Bench which hears appeals from his judgment under Cl. 15 of 
the Letters Patent. The High Court of Allahabad 10 and the 
Chief Court of Lower Burma 11 have, on the other hand, held 

that a Single Judge, is not subordinate to the Bench because 
both are Judges of the same Court. 


(b) Revenue Courts are generally subordinate to the Board of Revenue 
to which appeals ordinarily lie. 12 But where any particular Act 
prescribes the appellate Court the subordination is to that 
Court. Thus, an Assistant Collector 13 acting under the Tenancy 
Act is subordinate to the District Collector. Similarly, a 
Thasildar holding mutation proceedings 14 has been held to be 
subordinate to the Deputy Commissioner. The appellate Court 
may also be a Civil Court. For example, under the Agra 
Tenancy Act, III of 1926, an appeal lies under S. 243 from the 
decree ol a Collector to the District Judge, and hence the forme* 
is subordinate to the latter within the meaning of this section. 15 



A Sessions Judge or an Additional 
to the High Court. 16 


Sessions Judge is subordinate 


(8) The District Magistrate 17 or the City Magistrate 19 is subordinate 
to the Sessions Judge. 
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(7) (1895) 22 -Cal. 487 (490), Maduray PiUay 

v. Eldrrton. 

(8) (1922) 1922 Rom. 455 (450): 47 Bom. 

270, Abdul Latif v. Haji Dar. 

( 8-a) (1918) 1918 Col. 850 (855): 44 Cal. 

816, Budhu Lai v. Chattu Oopa. 

(9) (1922) 1922 Mad. 495 (496): 45 Mad. 

928, Mumuswamy Mudaliur v. Raja- 
• rathnam Pillai. 

(1907) 5 Cri. L. Jour. 288 (288, 289) 

- (Mad.), llama Iyer v. Venkatachalla 

Padayachi. 

(1902) 12 Mad. L. Jour. 408 (408), Chakra- 
pant Aiyengar v. Emperor, 

(10) (1917) 1917 All. 474 (476): 39 All. 147. 

Ramjas v. Mahadwo Pershad. 

(11) (1911) 12 Cri. L. Jour. 469 (470) (Rang.), 

Than Pe v. Ba Than. 

(12) (1902) 26 Mad. 139 (141, 142), In re 

Chennanayoud. 

[See also (1902) 1902 Pun. Re. No. 8, p. 21 
(21, 22), Saifuttah Ehan v. Em- 
peror of India (Held, Collector not 
subordinate to Chief Court) . 

(1891) 1891 AH. W. N. 82 (82), In the 
matter of the petition of Kadam Singh 
(Do.).] 

(13) (1895) 1895 All. W. N. 121 (121), Ajudhia 

v. Queen-Empress. 

(1909) 9 Cri. L- Jour. 180 (181) (All.), 
Tota Ram v. Emperor. 

[See alao (1884) 6 All. 98 (101), Empress 
v. N a r Ota m Das.) 

(14) (1935) 1985 Ondh 118 (114), Sajjad Sus- 

tain v. Emperor. 

Or. P. C.— 133 




(15) 


(16) 

(17) 


(1911) 12 Cri. L. Jour. 109 (109) (All.), 
Kulsum Khartum v. Ghani Ahmed 
( Held Thasildnr is subordinate to 
Collector) . 

(1934) 1934 All. 886 (887), Amanul llaq 
v. Oirdhar 0 opal. 

(1930) 1930 All. 407 (407), Ratan Lai v. 
Hafiz Abdul Uai. 

[Seo also (1888) 10 All. 582 (583, 584), 
IJari Prasad v. Debt Dial .1 
(1932) 1932 Born. 551 (552), Ohatur 

Jet/uiji, In re. 

(1924) ] 924 Mad. 387 (388): 47 Mad. 329, 
Palikudathan v. Buddti Goundan. 
(1914) 1914 Mad. 50 (51), Public Prosecu- 
tor v. Raver Unilhiri. 

(1890) 1890 All. W. N. 168 (169), Queen- 
Empress v. Zorawar. 

(1908) 8 Cri. L. Jour. 457 (459) (Lab.), 
Ram K is hen v. Alehram. 

(1917) 1917 Lah. 91 (93): 1917 P. R 
1 1» Jytean Mai v. Beli Ram. 

(1904) 1 Cri. L. Jour. 112 (113): 1903 

...... , • 30, Ourmukh Singh v. Naman. 

(1929) 1929 Nag. 97 (98): 25 Nag. L. R. 
Pilalal v. Emperor. 

[See however (1907) 6 Cri. L. Jour. 451 
(456) : 30 All. 109, Ram Devi v. 
Rand Lai Rai. 

(1917) 1817' Pat. 342 (343), Uchit Jha v. 
.Barhnxo Singh. 

(1906) 3 Cri. L. Jour. 121 (122): 1905 

/,a\ Mono» 7 56 ’ ** u <th Ram V . Emperor .] 

(18) (1902) 4 Bom. L. R. 750 (752, 753), Jn 

re Bal Gangadhar TUak. 
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(9) A First Class Magistrate is subordinate to the Sessions Judge 
and not to the District Magistrate. 19 It has been held that a 
First Class Magistrate is subordinate also to an Additional 
Sessions Judge because under S. 409 of the Code the latter is 
empowered to hear appeals to the Court of Session. 20 But a 
First Class Magistrate is not subordinate to a Commissioner 
appointed under the Defence of India Act. 21 

(10) A Second Class Magistrate is subordinate to the District Magis- 
trate 22 and not to a First Class Magistrate who is specially 
directed by the District Magistrate to hear appeals from Second 
Class Magistrates under S. 407 (2) of the Code. 23 It has also 
been held that a Second Class Magistrate is not subordinate to 
an Additional District Magistrate. 24 


20. Subordination where appeals lie to more than one Court — Proviso 

(a) . — Where appeals lie from the decision of a Court to more Courts than one 
the subordination is to the appellate Court of inferior jurisdiction : 



(1) A Subordinate Judge is subordinate to the District Judge, as in 
suits up to the value of Rs. 5,000, appeals lie from the decrees 


(19) (1922) 
(1890) 
(1915) 
(1908) 
(1897) 
(1911) 
(1902) 
(1894) 
(1864) 
(1923) 
But sea 


(1879) 

(1877) 

(1901) 

(1882) 

(20) (1920) 
(1913) 

(1919) 

(21) (1921) 

(22) (1924) 
(1915) 


1922 Bom. 453 (454): 47 Bom. 
102, In re Badiuddin Sarfuddin. 

Rat. Un. Re. Cr. Cas. 511 (514), 
Queen-Empress v. Bhikaji Rao. 

1915 Cal. 674 (674), Mofizuddin 

Ahmed v. Basanta Kumar Ghosh. 

7 Cri. L. Jour. 304 (305) (All.), 
Mi hi Lai v. Larcti Prasad. 

19 All. 121 (124), Shankar Dial v. 
A. M. Venables. 

12 Cri. L. Jour. 539 (541): 1912 
P. R. 2, Ali Muhammad v. Emperor. 
1902 Pun. Re. No. 7, p. 19 (20), 
Queen v. Mela Ram. 

1894 Pun. Re. No. 10, p. 33 (34), 

I Vartiam v. Amir. ^ 

1864 Suth. W. R. Sup. Vol. 3 (4), 
Queen v. Bhohisnn Mahatoon. 

75 Ind. Cas. 289 (290) (Pesh.), 
Saiti, Ram v. Dewan Chand. 
the following cases under the Old 
Code which held 1st Class Magistrate 
subordinate to District Magistrate 
— Not good law. 

2 All. 205 (208, 209, 214), Re Gur 

Dayal. t ... 

2 Bom. S84 (387), lmperalnx v. 

Padmanabha Pax. 

1901 Pun. Re. No. 30, p. 90 (91), 
Sobha Singh v. Lai Chand. 

1882 Pun. Re. No. 42, p. 69 (69), 
Swan Mai v. Sohan Singh. 

1920 Bom. 415 (416) : 44 Bom. 877, 
In re Sikandar Khan. 

14 Cri. L. Jour. 195 (195, 196) 

(Cal.), Nishi Chandra Chaudhury v. 
Romcsh Chandra Sen. 

1919 Pat. 362 (363), Kusum Sao v. 
Jaixak Lai. 

1921 Bom. 3 (16): 45 Bom. 834, 

Purushotham Ishwar v. Fmpcror. 
1924 Mad. 387 (388): 47 Mad. 229, 
PaUikudathan v. Buddu Goundan. 
1915 Mad. 508 (508), Reddx Rama 
Reddy v. Public Prosecutor of Kur- 
nool (Second Class Magistrate not 


subordinate to Sessions Judge) . 

(1904) 1 Cri. L. Jour. 7 (9): 26 All. 244, 
Hardco Singh v. Hanwman Dat Na- 
rain. 

(1923) 1923 All. 597 (597), Sita Ram v. 
Emperor. 

(1921) 1921 Lah. 298 (299), Waryam Singh 
v. Orotvn. 

(1913) 14 Cri. L. Jour. 107 (108) (J.-ah.), 
Abdul Jamal v. Crown. 

(1882) 1882 Pun. Re. No. 42, p. 69 (71), 
Saivan Mai v. Sohan Singh. 

(23) (1903) 26 Mad. 656 (659), Eroma Variar 

v. Emperor (Impliedly overruling 
18 Mad. 487). 

(1919) 1919 Mad. 1132 (1133): 41 Mad. 
787, Kompella Ananlaramayya v. 
Ohikkatta Tukkadu. 

(1904) 1 Cri. L. Jour. 422 (424): 27 

Mad. 124, In the matter of Sub- 
bamma . 

(1912) 13 Cri. L. Jour. 273 (274): 34 
All. 244, Lai Singh v. Emperor. 

(1902) 1902 All. W. N. 9 (10), In re 
Debi Prasad. 

(1929) 1929 Cal. 172 (173, 174): 56 Cal. 

824, Mohim Chandra Nath Bhowmxk 
v. Emperor. 

(1903) 30 Cal. 394 (396), Sadbu Loll v. 
Ram Chum Pasi. 

(1920) 1920 Lah. 479 (479), Mt. Jxwanx 
v. Emperor. 

(1907) 5 Cri. L. Jour. 432 (433) : 3 

N.L.R. 50, Ramdayal v. Ramprar 

sad- ^ ,, 

(1924) 1924 Oudh 239 (239): 26 Oudh 

Cas. 358, Ahmed Hussain v. Kahi- 
man. 

(1930) 1930 Pat. 550 (555), Banti Panda 
v. Emperor. 

[See however (1900) 2 Bom. L. R. 536 
(540), Bai Harku v. Sitaram 
Kallian. ] 

(24) (1931) 1931 Mad. W. N. 1194 (1195), 

S. Palankondan v. Palaiyandan. 
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of the former to the latter although in suits of the value of more 
than Rs. 5,000 appeals lie to the High Court;* and the High 
Court does not, by virtue of having actually heard the appeal in 
the particular civil matter relating to the offence, become the 
superior Court within the meaning of the section. 1 2 

(2) The Distinct Judge in Central Provinces is subordinate to the 

Divisional Judge because under the Civil Courts \ct in that 

province appeals lie to the latter Court in suits up to the value 

ot Rs 10,000 and it is only in suits beyond tiiat value that 
appeals lie to the Judicial Commissioner. 3 

(3) The Distinct Munsif in the Punjab is subordinate to the Subordinate 

Judge which is the appellate Court of inferior jurisdiction as 

appeals lie under the Punjab Civil Courts Act both to the 

Subordinate Judge as well as to the District Judge, from the 
decision of a Munsif. 4 


(4) The Commissioner of the Santhal Parganas is subordinate to the 
Court of the Commissioner of Bhagalpur. 5 

„ . 2 \. Subordination where appeals lie to a civil and also to a revenue 

^ p < b) — Whe ™ a Pl )eals lie from the decision of a Court both to 

a Civil Court and also to a Revenue Court, the subordination is determined bv 

the nature of the case or proceeding in connection with which (lie offence is 
alleged to have been committed. Thus under the Agra Tenancy -Vet an anneal 
lies both to the District Judge as well as to the Collector, but in a suit for reco- 
very of revenue the appeal lies to the District Judge and hence an Assistant 
Collector acting in such proceeding is subordinate to the District Judge 1 

The words “or proceeding” have been newly added to give effect to the 
ease noted below 2 decided under the Old Code. In that case U was held that 
proceedings m execution in a suit for arrears of rent were not appealable to 


(1) ( 1894) 
(1877) 
(1886) 
(1877) 
(1918) 
(1922) 
(1927) 
(1884) 
(1919) 

(1918) 

(1931) 

(1919) 


Note 20. 

17 All. 51 (52), Genga Dei v. 
Sher Singh. 

2 Bom. 481 (488), Jmpernirix v. 
Lakshman Salcharam. 

11 Bom. 438 (440), Anant Ran- 
chandra Litliker, In re. 

Rat. Un. Re. Cr. Cas. 937 (937), 
In ro Shivram Bhirdas. 

1918 Cal. 791 (791), Raj Kumar 
DcMy v. Satish Chandra Ohosh.. 
1922 Lah. 346 (347), Fazal llahi 
v. Mohan Lai. 

1927 . Mad. 683 (684), Palaniappa 
Chetli v. Ohettiappa Ohetti. 

7 Mad. 314 (315), Venkata v. 

Mtilhuswamt . 

1919 Oudlt 181 (181): 22 Oudh 

Cas. 189, Rubdar Khan v. Sajjad 
All Khan . 

1918 Pat. 312 (313), Bhairo Pra- 
sad v. Harihar Prasad. 

I® 31 5r ,n i 163 (164): 25 S.L.R. 
196, Wadiro Abdul Rahman v. 
Sadhu Ram . 

1919 All. 311 (311), Ganesh Dull 
Texoari v. Jitan Tamboli (Subordi- 
nate Judge whether acting in the 
original or appellate jurisdiction is 


subordinate to District Judge). 
(1923) 1923 Mad. 504 (505), Narayanan 

Badiraya Goundan (Do.). 

(1918) 1918 Mud. 336 (336), Rapakka 

(Do" 7'“ V ‘ Parakala Bajamma 

(2) (1922) 1922 * Lah. 346 (347), i/. Fazal 

/0 . Bllahi V. Mohan Lai. 

(3) (1912) 13 Cri. L. Jour. 498 (500, 501): 

8 X.L.R. 57, Ram Krishna Puri v. 
Mohan Lai. 

(4) (1921) 1921 Lah. 28 (29. 30): 2 Lah. 57, 

M 996 V S'o lW /‘ V Muhammad Abdulla. 
(1926) 27 Cri. L. Jour. 75 (76) (Lah.), 

MQ 94 V v - Madan Qopal. 

(1924) 1924 Lah. 356 (356), Kantvaya Lai 

r v * Roshan Mall. 

[See however (1920) 1920 Bah. 29 (30), 

«» <«03> gf-ar. vir\o\ 7) p ^:z X- 

man. 

(1) (1934) 1934 887), Amanul Rag 

, 1nnn . v - Oirdhar Gopal. * 

(1930) 1930 All. 407 (407), Ratan Lai v. 

Hafiz Abdul ITai 

(2) (1912) J 3 L* Jour. 44 (46): 34 All. 

197, Ajodhia Pershad v. Ramlal. 
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the District Judge and the fact that the decree in the suit was appealable to the 
District Judge did not make the Revenue Court acting in the execution 
proceedings subordinate to the District Court. 


22. Subordination of Civil Courts from whose decrees no appeal ordi- 
narily lies. — A Civil Court from whose decree no appeal lies is subordinate to 
tin* Principal Court having* ordinary original civil jurisdiction within whose 
local limits such Court is situate. Thus, it has been held that there is subordina- 


tion for the purpose of this section in the case of the following Courts: — 

( 1 ) A Provincial Small Cause Court is subordinate to the District 
Court . 1 Hence a Munsif 2 or a Sub-Judge 3 functioning as a Small 
Cause Court, is subordinate to the District Judge. In the case 
cited below* it lias been held that a Small Cause Court at Saugor 
is subordinate to the Additional District Judge at Saugor as his 
jurisdiction is that of the District Judge and he is only the 
Additional Judge of the District Court in Jubbulpore sitting 


at Saugor. 

(2) A Presidency Small Cause Court , whether presided over by a 

Single Judge or sitting as a Full Court is subordinate to the 
High Court. 5 The High Court of Calcutta 6 has held that 
according to the prevailing practice an appeal against an order 
for prosecution by the Small Cause Court lies to a Single Judge 
of the High Court exercising original jurisdiction. The High 
Court of Madras 7 has on the other hand held that a Bench of 
the High Court exercising appellate jurisdiction is competent 
to entertain and dispose of such an appeal. 

(3) A Village Pancliayat exercising jurisdiction in civil matters is a 

Civil Court and is subordinate to the District Court which is the 
Principal Civil Court of original jurisdiction. 8 

(4) A Village Munsif acting under the Village Courts Act, III of 1892, 

is also subordinate to the District Judge. 9 


Note 22. „ _ 

(1) (1917) 1917 All. 40"> (407): 39 All. 657, 

Chidda Lai v. Bhajan Lai. 

(1918) 1918 Cal. 910 (910), Nxbaran 

Chandra Chakra varthy v. Akshoy 
Kumar Banerjee. 

(1917) 1917 Mad. 749 (749), In re Appavu 
Ooundar. 

(1934) 1934 Nag. 236 (237), Lokman v. 

(1919) 1919 Pat. 350 (361) (353, 356), 
Lalji Tewari v. Emperor. 

(1917) 1917 L. B. 85 (86), lyavoo Raja 
v. Thayammal . 

[But see (191(3) 1916 Pat. 372 (372), 

Ambica Tewari v. King-Emperor 

(Not good law in view of 1919 Pat. 
350 F.B.). 

( 1916 ) 191(3 Pat. 53 (54), Sukhdeo Singh 
v. The District Magistrate of Muzaf- 
farpur (Do.). „ 

(1870-71) 6 Mad. H. C. 191 (192), Ex 

parte Mahalingaiyan. ] 

(2) (1922) 1922 Lah. 401 (401), Bhag Singh 

v. Emperor. 

(1917) 1917 Mad. 749 (749)> In re Apptiv« 
Kavnndan. 

(1925) 1925 Oudh 713 (713), Fateh Baha- 
dur v. Abdul Rahim. 


(3) (1929) 1929 Oudh 515 (516), Panchu v. 

Jumman. 

(1917) 1917 Oudh 122 (122): 20 Oudh 

Cas. 223, Ram. Dayal v. Dwarka. 

(4) (1934) 1934 Nag. 236 (237): 31 N.L.R. 

90, Lokman v. Haiku. 

(5) (1910) 11 Cri. L. Jour. 271 (273): 34 

Bom. 316, Shiv Lai, In re. 

(1916) 1916 Cal. 103 (104): 43 Cal. 597, 
Chattu Gope v. Budhu Lai. 

(1925) 1925 Mad. 609 (610): 48 Mad. 

395, Kahjani v. Ram Deen. 

(6) (1910) 11 Cri. L. Jour. 357 (359) : 37 

Cal. 714, Ramdin Bania v. Sew 

Baksh Singh. 

[See also (1917) 1917 Cal. 527 (529), 

Budhu v. Chotu. ] 

(7) (1925) 1925 Mad. 609 (610, 611 ) : 48 

Mad. 395, Kalyanji v. Ram Deen 

Lain. . 

(1911) 12 Cri. L. Jour. 545 (546) (Mad.), 
Jumna Dass v. A. M. Sabapathy 

(8) (1931) 1931 'All. 141 (142): 52 All. 1018, 

Emperor v. Salig Ram. 

(1934) 1934 All. 216 (217), Emperor ▼ . 
Chaiyan (Panchayat under U. P. 
Act VI of 1920). % /A11 . 

(9) (1909) 10 Cri. L. Jour. 437 (439) (All.), 
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(5) A Mamlatdar in Bombay is a Civil Court, and therefore subordinate 
to the District Judge within the meaning of the section. 10 

i&oq Tlle Present section, unlike the corresponding provision in the Code of 
1898, provides only for the subordination of Civil Courts from whose decrees 
no appeals lie and not that of Revenue Courts from whose decisions no appeals 
He. Thus an Assistant Collector acting in execution proceedings in a suit for 
arrears of rent is not subordinate to the District Judge.” The undermentioned 

cases - which held that Revenue Courts were subordinate to the District Jud<>e 
are not good law under the present Code. 

23. Abetment conspiracy and attempt to commit offences Sub-S. (4). 

Sub-Section (4) provides that the provisions of sub-S. (1) apply also to the 
abetment, conspiracy and attempt to commit the offences mentioned therein. 
Ihus, a prosecution in respect of a charge of conspiracy under S. 120-B read 
with S. 193, I.P. Code, requires the complaint of the Court in or in relation 
to whose proceedings the offence is alleged to have been committed. 1 But in 
such a case it is also essential that the other conditions prescribed in sub-S. (11 
should also be present. For instance, in the ease of a conspiracy or attempt to 
commit forgery, it is essential that the offender should be a party to the pro- 
ceeding in Court as required by Cl. (c) of sub-S. (I). 2 

u , 24 ' Withdrawal of complaint filed by a public servant — Sub-S (5) — 

Before the Amendment of 1923 it was held that where a public servant acted 
judicially as a Court and passed an order sanctioning prosecution for an offence 
referred to in Cl. (a) of this section, he must, for the purposes of appeal lie 
taken to have acted as a Court, the forum of appeal being governed bv the nro 
™,„,„ of «ub-S. (7, [now sub-S . (3)),. but .Li, i, he ,, h P .™ 

gowned by sub-S (7)'V“ ,orum »' “PI>»I was not 

Under the Amending Act of 1923, there is an appeal only against a com. 

f rr 1 ^ri C ;7V m n d01 ' S ' 476 ’ infra ’ hl 1,eSpect of ounces falling 
willun Cl. (6) and Cl. (c) of this section. (See S. 476-B) , 2 » Where a public 

servant, whether he is a Court or not, files a complaint in respect of an offence 

falling under Cl. (a) of this section, there is no appeal 2 but sub-S. (5) 


fiundar Lai y. Emperor . 

(10) (1903) r> Bom. L. R. 20G (207), Gurunalh 

In re . 

(1907) 6 Cri. L. Jour. 225 (226) (Bom.), 
A'« ray a n v . Ttika ram . 

[See also (1876) Rat. 118, P.cg. v. DhondiA 
' / • [But see (1903) 5 Bom. 137 (140), In ro 

Savanta {Held, subordinate to the 
High Court) . 

(1872) 9 Bom. H. C. R. 249 (252, 253), 
Mahadaji Govind v. Sonu bin Dau- 
lata (Do. ) . ] 

(11) (1912) 13 Cri. L. Jour. 44 (46): 34 All. 

197, Ajudhia Pershad v. Ram Lai l. 

(12) (1918) 1918 Cal. 927 (928, 929): 45 Cal. 

336, Ohandi Oharan Giri v. Qada- 
dhar Pradhan. 

(1909) 9 Cri. L. Jour. 504 (505): 31 

| • \ All. 313, Wazir Muhammad v. Hub 

Lai. 

Note 23. 

(1) (1982) 1932 Cal. 850 (856), Emperor v. 

Mathura noth De. 

[See however (1897) 20 Mad. 8 (9), Queen- 
Empress v. Abdxd Kadir Sheriff 


Saheb (Case under the Code of 1882 
in which there whs no provision cor- 

law) 01 '/ 110 *’ RUb ‘ S ' 4 ‘~ Not eood 

(2) (1931) 1931 Cal. 438 (441); 58 Cal. 727 

Provat Ranjan liarat v. Uma Shan- 
kar Chalterjee . 

Note il. 

(1) (1919) 1919 Mad. 610 (612): 42 Mad. 64 

(1919) 1919 Mnd. 620 (622) : 42 Mud 96 

, ,009 1 \^o T o e fl adda ™ Panchalu Reddy. 
(19-2) IJ Bom. 453 (463) ; 47 Bom. 

( 2 ) no 93 i JL 1 " \ 0 ’ Badiuddin Sarfuddin. 
( 2 ) (1923) 1923 Mad 473 (474) : 47 Mad. 

50 hat a raja Pillai v. Ranyanuami 
1 ill at . 

[See also (1903) 2 Weir. 155 (155, 15C), 

S a kka ra ppa 


v . 


- w — ~ ^ i 

Sunkaram A yyar 

k Mudaliar. J 

(2-a) (1927) 1927 All. 571 (571) : 49 

' ra * AH 752, Rum Prasad v. Emperor. 
[See also (1918) 1918 Nag. 59 ( 60 ) 

/o\ Arena* tram v. Emperor.) 

(3) (1627) 1927 All. 828 (828), Hr ijrndra 
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S 195, newly added enables an authority to which such public servant is 
Notes subordinate, to withdraw the complaint . Thus, a Sub-divisional Magistrate 
24 — 26. acting under Cl. (a) of sub-S. (1) is subordinate to the District Magistrate, 

the authority to which he is subordinate under S. 17 of the Code, and an applica- 
tion for withdrawal of the complaint should be made to him and not to the Court 
of Session to which appeal ordinarily lies from his decision as a Court. 4 

Tliis sub-section applies only to complaints made under sub-S. (1) (a) 
and does not authorise the withdrawal of complaints filed under Cl. (&) or (c) 
of that sub-section. 

The sub-section empowers a superior authority only to withdraw a com- 
plaint and not to make a complaint when the subordinate public servant has 
declined to do it. 5 

25. “Authority to which such public servant is subordinate ’ \ — 

It lias been held that the High Court as being the authority to which a District 
Judge 1 or an Additional Sessions Judge 2 is subordinate within the meaning of 
this sub-section is competent to withdraw a complaint filed by the latter as public 
servant . In the case cited below 3 where a District Magistrate directed a com- 
plaint to be filed under S. 174, Penal Code, the High Court ordered the complaint 
to lie withdrawn in the exercise of its revisional jurisdiction. 

For other instances of subordination of public servants, see Note 5, supra. 

26. Appeal. — See\ Notes to S. 476-B, which contains a separate pro- 
vision for appeal in respect of complaints by Courts. 

The cases cited below 1 under the repealed sub-S. (6) dealing with appeals 


•Y nth v. Emperor. 

(1931) 11)31 All. G30 (630) : 53 All. 594, 
Yusuf Ali Khan v. Lacluni Mani 

(4) (1927) 1927 'Pat. Ill (112) : C Pat. 39, 

Maini Misser v. Emperor. 

(1934) 1934 Mad. 473 (474, 475) : 57 

Mad. 1101, Naga Servai v. 
Emperor . 

(.'>) (1934) 1934 Mad. 473 (474): 57 Mad. 

1101, Naga Servai v. Emperor. 

Note 25. 

(1) (1927) 1927 All. 628 (828), Brijendra 

Nath v. Emperor. 

(2) (1924) 1924 Oudh 402(403), Chedi Lai v. 

Emperor . 

(3) (1928) 1928 Rang. 296 (296) : 6 Rang. 

529, Money v. Emperor. 

Note 26. 

(1) Under the Code of 1872, however no appeal 

lap against sanction order. 

(1893) 15 All. 61 (62), Mehdi Hassan v. 
Tot a Ram. 

(1893) 1893 All. W. N. 147 (147). 

Zahar Ahmad v. Muhammad 

1 1 ossa n . 

(1874) 6 N. W. P. 124 (124), In Re 
Bulwantrai. 

( 1 S86 ) 1886 All. W. N. 83 (83), Mata 

Badal v. Mohammad Raza Khan. 
(1866) 5 Suth. W. R. Mis. 24 (24) 

(F. B.), Ram Pershad Hazaree v. 
Room ut hr a . 

( 1866 ) 5 Suth. W. R. 8 (10, 11), In re 

Radhajeebun Moostaffee. 

(1866) 5 Suth. W. R. 43 (43), Queen v. 
Enayet Hussain. 


(1872) 18 Suth. W. R. 62 (62), Seetha- 
ram Sahoo v. Rai Baboo Shcwgolam 
Sah oo. 

(1874) 22 Suth. W. R. 11 (12), Cr., 

Money Mohan Dey v. Dinonath 
Mull irk. 

(1866) 5 Suth. W. R. 18 (18), Gunga 

Xarain Sircar v. Azcezoonissa 
Beebee. 

(1908) 7 Cri. L. Jour. 120 (122) : 32 

Bom. 203, Gopal Siddesivar Desh- 
pande, In re ( Sub section 6 does not 
apply where sanction application is 
dismissed for default by the first 
Court.) . 

[See also (1916) 1916 Mad. W. N. 8 (8), 
Subramaniya Ayyar v. Rangiah 
Reddy. ] 

Proceedings not in the nature of an appeal. 

(1876) 1 All. 17 (24, 25), (F.B.), 

Bharkat-ul.-lah Khan v. Reenie. 

(1920) 1920 All. 177 (178) : 42 AH. 649. 
Mt. Chhoti v. Khachera. 

(1921) 1921 Oudh. 108 (108) : 24 Oudh. 
Cas. 165. Ali Khan v. Emperor. 

(1912) 13 Cri. L. Jour. 599 (601) : 40 
Cal. 239. Pochay Mitay v. Emperor. 

(1912) 13 Cri. L. Jour. 209 (218) (F B.) 
(Mad.), Bapu v. Bapu. 

[See however (1920) 1920 Oudh. 58 (60): 

23 Oudh. Cas. 222, Mohammad 
Yusuf Ali v. Mohammad Yakub Ali.] 

No limitation for application under Sub - 
section 6. 

(1920) 1920 Lah. 305 (306) : 6 Lah 602, 
Punna Lai v. Jamita Lai. 

(1914) 1914 Sind. 51 (52) : 8 Sind. L.R. 

49, Jaiicatram Jhaman Das v. 
Emperor. 


Prosecution for contempt of lawful authority, etc. 

against orders giving or refusing sanction are no longer law. 
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(1919) 1919 All. 400 (400), Sher Moham- 
mad Khan v. Emperor. 

(1904) 1 All. L. Jour. 395 (397), Hind a 
v. King-Emperor (Power under 
Sub-section can be exercised only by 
u superior Court) . 

„/ .Superior Court — Judicial — Reasons 
to be f/ivrn. 

(1921) 1921 Pat. 422 (424), Duroyu J ha 
v. liahujan Mandat. 

(1909) 9 Cri. L. Jour. 189 (190) (Cal.) 

Raj Kumar Singh v. Tincowri Ma - 

•v it in dar , 

(1892) 1892 All. W. X. (10 (60), I„ ve 
Zofartj-bi Ali . 

(1921) 1921 All. 80 (87). Abdul Aziz v. 
Bohra Tara C'hand. 

Order of lower Court not to be lightly 
interfered . 

(1906) 4 C’ri. L. Jour. 494 (495) (Lnli.) 
/lira v. <! opi. 

(1906) 7 Cri. L. Jour. 460 (460) (Lah), 
Uurnam Singh v. Crown. 

(1885) 1885 Pun. Re. No. 3 7. p. 81 (82), 
Empress v. Mu ns hi Ram. 

(1893) 1993 All. W. X. 104 (104), 

A' ishen hut v. Shea Dint. 

(1924) 1924 All. 7 70 (770) : 46 All. 851, 

• Emperor v. Ba/deo Prasad. 

(1920) 1920 Pat. 171 (174). Sirghin 

M ah ton v. Emperor . 

(1895) Rat. 805 (806), In re, Framji 

A rdeshir. 

(1896) Rat. 859 (860), lihiman Gauda v. 
MaUan Qanda. 

(1915) 1915 All. 146 (146) : 37 All. 439. 

Ram Raja Dut v. Sheo Dayai 
(should reconsider the entire matter 
on the merits.) 

Respondent should be given notice and 
heard. 

(1904) 1 Cri. L. Jour. 632 (633) (Cal.); 
Raghubir Singh v. Jogeshwar 
Te wo rg . 

(1920) 24 Cal. W. N. xlviii, Agub AH v. 

K ing-Ein peror . 

(1914) 1914 Upp. Bur. 11 (11), Kutnn v. 
Nga Tin. 

[See however (1904), 1 Cri. L. Jour. 850 
(852) : 31 Cal. 811, Jhalan Jha 

v. Iluchar Go/te.] 

The. Superior Court has no power to remand. 
(1911) 12 Cri. L. Jour. 174 (174) : 33 

All. 512, Beni Prasad v. Sarfu 
Prasad Thukuria . 

(1918) 1918 Cal. 850 (854, 855) : 44 Cal. 

816, 11 hud u Ltd v. Chutti Gone. 

(1918) 17 Cal. W. N. ccxl. Chandi Cha- 
• ran v. Jugal. 

(1913) 14 Cri. L. Jour. 655 (656) 

(Cal.). Chandra Kumar Manna v. 
Jagul Charan Mondal. 

(1913) 14 Cri. L. Jour. 178 (179): 1913 
P. R. 7, Muhammad Ishaq v. 

Mukim-ud-din . 

(1921) 60 Ind. Cas. 794 (795) (Lah.). 

Francis Darah v. Mohammad Baksh. 
(1907) 5 Cri. L. Jour. 288 (289): 30 Mad. 

311, Rama Ayyar v. Venkatachala 
Padayachi. 

(1910) 11 Cri. L. Jour. 699 (699) (Mad.), 

In re Kamma Narayanappa. 

(1910) 11 Cri. L. Jour. 280 (281): 33 

Mad. 90, In re Krishna Reddy. 

(1906) 16 Mad. L. Jour. (S. N.) 45, 

Chinnakatonu v. Nainar. 

(1916) 1916 Low. Bur. 78 (78), Sat Taw 
v. Maung Te. 

But Superior Court can itself take additional 
evidence. 

(1918) 1918 All. 332 (383): 40 All. 21, 
Jagrup Shukul v. Emperor. 

(1916) 1916 All. 97 (98), RahmatoUah v. 


Emperor. 

( 1924 ) 1924 Cal. 641 (642), Mathura Nath 

Basu Cha ’ Va V ' Rn > endra Kumar 

(1920) 1920 Pat. 632 (633), Baldeo Koeri 
v ■ Lakshin* Narain Kocr. 

(1921) 1921 Mad. 453 (454): 44 Mad. 47 
In re Subbasari. 

(1922) 1922 Pat. 52 (53), Ramdhari Ahir 
V. King-Emperor. 

Superior Court has no power to review its 
order . 

(1899) 23 Bom 50 (53), Queen-Empress v. 
fraur.v/i Ramakrishna. 

(1918) 1918 All. 247 (248), Lachumi 

v A mat n v. Bxndraban. 

,?r.? e . C , ond n f'l> rnl He* to High Court. 

(1914) 1914 All 395 (396): 36 All. 469, 

n R a n v . Mata Prasad . 

(1910) 1915 All 217 ( 218 ), Muhammad 

„ Ta8tn v. Ohadda Lot. 

(1884) 1884 All. W. N. 272 (272) 
Bhandn v. Crown. 

(1920) 1920 All. 177 (179): 42 All. 649, 

mooin too ?'"? wnt 0h,U)li Khacharu. 
(1921) 1921 Jour 7 (3), Debi Sahai v. 

Raghunath Sahai. 

(1907) 6 Cri. L. Jour. 372 (373) (All.), 
Kttsal v. Badri Prasad. 

(1909) 9 Cri. L. Jour. 63 (64): 31 All 

48, Knnf >“* Lai v. C ha da mi Lai. 
(1923) 1923 Cal 45 (47. 48. 49), Sarat 
nonfi , Chandra Mandal v. Ramsashi Roy. 
(1906) 4 Cri. L. Jour. 168 (168) (Cal.), 
Hamijuddi Mondul v. Damodar 

(r h 08 C . 

(1922) 1922 Oudh 225 (226), Nazir Hasan 
v. Mohammad Yam in. 

?i U (!n'?Z e r C y? t ™~7 Sec ? >,d °PP eal ««• 

(1907) 6 Cri. L. Jour. 102 (104): 30 

Mad.. 382, Muthuswami Mudali v. 
Teen Qhetty . 

(1906) 4 Cri. L. Jour. 164 (164): 29 

Mad. 122, Kammambath Imbichi 
, 1Q0 ,v Manathanalh Ramar Nair. 

(1904) 1 Cri. L. Jour. 321 (324): 27 

Mad. 223, Palaniappa Ghettu v. 
Annamalai Ghettu. 

(1906) 16 Mad. L. Jour. (S.N.) • 42, 

(19071 f- r 0 ' 148 ° f 1906 • 

(1907) 5 Cri. L. Jour. 29 (32) (Cal.), 

/ 10071 ? v " T Vunshi Khodabux. 

(1907) 5 Cn, L Jour. 188 (188) (Cal.), 

Mom a ir v > a , Sa **<*r Roy v. Binode Sheikh. 
(1911) 9 Ind. Cas. 706 (706) (Cal.), Joy 

MQO av v - Upendra Narain . 

(1920) 1920 Pat. 419 (420, 422), Padarath 
Kingh v - Ratan Singh. 

(1918) 1918 Pat. 621 (623), Kishen Dayai 

MQ 9 ii i Vm e/ agM Vandal. 

(1921) 61 Ind. Cas. 995 (1001, 1002) 

(Pat.), Ram Nandan v. Public 
Prosecutor. 

(1908) I„ Cr L> Tour - 389 (391); 30 

All. 243, Serhmal v. Bhairan Pra- 

sad • 

(1904) 1 Cri. L Jour. 333 (335) (All.), 
(1918) mVLow.^Bur. Maung 

aoi2, ff pr z: ?" 768 (7M): 8 

i Aon » v R *,2i» Lalu v - Qurdasmal. 
(1920) 1«20 Lah. 104 (104): 1 Lah. 259, 

Jiamji Das v. Emperor (No appeal 

nes from an order sanctioning a 

prosecution by a Judge in chambers 

of the Chief Court). 

1 uration of sanction six months from date 
of junction. 

(1894) 1 Weir 789 (789), Peria Krishnama 
,, ooov Raju v * Kuppa Raju. 

(1883) 1883 All. W. N. 86 (86), Criminal 
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Note 27. 


27. Revision. — As to when a revision lies against an order of Court 
directing a complaint to be filed, see Notes to S. 476-B following. 

The undermentioned cases 1 dealing with revision against order granting 


Revision No. 128, March 15. 

(1915) 1915 All. 110 (111): 37 AH. 283, 
y.nhir Singh v. Emperor. 

(1895) Rat. 803 (803), In re Lala Bahra- 
in al . 

(1895) 22 Cal. 176 (178, 179), Raj Chun- 
<hr Mozumdar v. Gour Chundar 
Mozumdar . 

(1681) 1884 Pun. Re. No. 23, p. 41 (41), 

C hand an Lai v. Our Prasad. 

(1887) 1887 Pun. Re. No. 28, p. 56 (57), 
Sardar Jawalu Singh v. Monjdin. 

(1893) 3 Mad. L. Jour. 44 (45), Vaita 
The van v. Vandal Alagap Pudyan 
(Court cannot limit it to a shorter 
period) . 

Computation of period of six months to he 
reckoned from dale of grant by first 
Court and not from date of refusal 
t<> revoke by superior Court. 

(1918) 1918 All. 243 (244): 40 All. 333, 
Tilak Ram v. Dulip Singh. 

(1895) 22 Cal. 573 (580), Darbari Mandar 
v . Jagoo La I . 

(1903) 26 Mad. 190 (191), In ro Muthu- 
kudam Pitlai. 

(1913) 14 Cri. L. Jour. 213 (213): 40 
Cal. 564, Durga Prasad Patlul: v. 
Lachmnn Banin. 

(1926) 1926 Oudli 22 (22), Makhdum 

Thather v. Emperor. 

[But see (1914) 1914 Mad. 50 (51). Public 
Pmscc.it or v. Rave Vnithiri. 

(1917) 1917 Bom. 7 (3): 42 Bom. 281, 
Parvatrao Mahaslcojirao, In re.] 

Iligh Court alone can extend period of six 
months . 

(1911) 12 Cri. L. Jour. 382 (383) (Cal.), 
Atlanta Pandc v. Bhagavan Rama- 
nuja . 

[See also (1884) G AH. 45 (46). Gvlab 
, Singh v. Debi Prasad. ] 

But special grounds should be shown for ex- 
tension . 

(1885) 1 1 Cal. 577 (579, 580), Joydeo 

Singh v. Barihar Pcrshad Singh. 

(1903) 26 Mad. 480 (480), Karvpanna 

Servo ka ran v . in nagou ndan. 

(1896) 18 All. 358 (359, 360), Mangar Ram 
v. B chari. 

(1892) 1 892 All. W. N. 245 (245), Batdeo 
Singh v. Prasadc. 

(1891) 1891 All. W. N. 40 (40), Chiddu 
v. Harden Prasad. 

(1884) 1884 All. W. N. 70 (70), Budhu 
Mai v. Ajudhia Prasad. 

(1904) 1 Cri. L. Jour. 1112 (1113) 

(Bom.), In re Sheik Sahib Saman 
Sahcb . 

nigh Court can extend though application is 
made after expiry of six months. 

(1924) 1924 Cal. 386 (387, 388), Ram 

Saran Singh v. Chandra Mohan. 

(1912) 13 Cri. L. Jour. 551 (552, 553): 

15 Oudh Cas. 177, Bari Padu 
Mozumdar v. Lachimi Narain Mar- 
wari. 

(1916) 1916 Bom. 178 (179): 41 Bom. 

631, Krishna Bering and Co. v. 
J. R. Miller. 

(1904) 8 Cal. W. N. 797 (799), Dina- 
bhandu Nandy v. Sreemutty nurry- 
mutty Dasscc. 

(1914) 1914 Mad. 370 (370), Secretary of 
State v. Sankara PandUja Pillai. 

(1905) 2 Cri. L. Jour. 106 (109): 32 

Cal. 469, Kali Kindar Sett v. Dina- 
bandhu Nundy (Held, application 
for extension shoud be made in the 


appellate side of High Court) . 


Note 27. 

(1) Order of Civil Court — Revision lies only 

under S. 115, G. P. Code and not 
under S. 439 of this Code. 

(1913) 1918 All. 68 (68), Ram Prasad v. 
Emperor. 

(1906) 3 Cri. L. Jour. 400 (407), Sahg 
Ram v. Ramji Lai. 

(1909) 9 Cri. L. Jour. 39 (40): 31 AH. 

38, Mazhar Basan v. Said Basan. 
(1923) 1923 All. 490 (490), Ram Narain 
v. Harbans Singh. 

(1924) 1924 Cal. 641 (641), Jainuddin v. 
KeramatuJIah . 

(1915) 1915 Cal. 457 (458), Dy . Legal 

Remembrancer and Public Prosecu- 
tor, It char and Orissa v. Ram TJdal 
Singh . 

(1896) 23 Cal. CIO (616), Rajkumar Debt 
v. Jlama Sundari. 

(1904) 7 Bom. L. It. 84 (85), In re Jiva - 
bhai Khusal . 

(1909) 10 Cri. L. Jour. 454 (459, 460): 
37 Cal. 13, Ram Prasad Malta v. 
Raghubar Malla. 

(1902) 26 Mnd . 139 (141, 142), In re 

Chcnnanagoud. 

(1927) 1927 Oudh 14 (15), Nawab Ali v. 
Madhuri Saran. 

(1908) 7 Cri. L. Joxir. 410 (417): 4 Low. 

Bur. Rul. 138, Ramzan Ali v. 

O porno Charan Choiudry. 

(1917) 1917 Pat. 173 (176), Rang Baha- 
dur Singh v. Shcmandan Singh. 

But see the following — Revision lies under 
S 439 . 

(1908) 7 Cri. L. Jour. 281 (288): 1908 
Pun. Re. No. 5, Bishcn Singh v. 
Amirtsaria . 

(1908) 8 Cri. L. Jour. 351 (355): 4 Nag. 

L. R. 140, Shankar Rao v. Shatk 

Daud. „ _ 

(1917) 1917 Lah. 277 (278): 1916 Pun 
Re. No. 23, Maula Bakhsh v. Lai 

(1916) 17 Cri. L. Jour. 184 (184): 1917 
Mad. 158. Nallapparaju Katarama- 
raju v. Mcdisctti Achayya. 

(1904) 1 Cri. L. Jour. 120 (121): 26 All. 

1 Nazir JJassan v. Dost Muhammad . 
(1905) 2* Cri. L. Jour. 225 (226) (All.), 
RanjU Singh v. Bhibba Mai- 
(1903) 1903 All. W. N. 172 (172), Moham- 
mod Yakub v. Muhammad Tyab. 
(1903) 1903 All. W. N. 170 (171), Moti 
Ram v. Niadar Mai. 

(1881) 3 AIL. 508 (509), Re Madho Persad. 
("1903) 6 Oudh Cas. 216 (219, 220) 

Musaji v. Mohammad WalayatuUan 

Khan. - 

(1896) 23 Cal. 971 (975), Shama Charan 
Das v. Kasi Naik. . 

Order of Criminal Court — Rcnnsion lies 
under S. 439. 

(1919) 1919 All. 430 (432), Maquaddas 

Hussain v. Zahuruddin. 

.(1924) 1924 AIL 461 (461). Joti Prasad 
v. Durga Prasad. 

(1908) 30 All. 243 (245), Emperor v. Serti 

(1914) 1914 All. 211 (211, 212): ^36 All. 

403, Ahsanullah Khan v. MansuK* 

Ram. on 

(1923) 1923 Lah. 341 (342J : 4 Lah. 130, 
Khazan Singh v. Kripa Ninjpft. 
(1922) 1922 Oudh 18 (19): 25 Oudh Caa. 



1065 





Prosecution for contempt of lawful authority, etc. 


or refusing sanction under the old Code are now obsolete and only of academic 
interest . 


28. Revision whether lies against withdrawal of complaint under 
sub-S. (5). — The High Courts of Allahabad 1 and Patna 2 have held that a 
withdrawal of a complaint under sub-S. (5) is an administrative or executive 
act and hence not open to revision by the High Court. Thus, where the Dis- 
trict Magistrate, as the authority to which the Police of the District is subordinate, 
orders a complaint filed by the Police to be withdrawn, it has been held that the 
order cannot be revised. 3 Similarly where the District Magistrate to whom the 
Returning Officer is subordinate under the Electoral Rules framed by the Local 
Government refuses to entertain an application for withdrawal of a complaint 
filed by the latter officer, the Allahabad High Court has held that the High Court 
cannot interfere with the order of the Magistrate as he did not act as a Court. 4 


In a recent decision 3 where a District Magistrate summarily rejected an 
application under this sub-section for the withdrawal of a complaint preferred 
by the joint Magistrate without giving notice or hearing the applicant it was 
held by the High Court of Madras that the application was by way of a judicial 
revision, and the order was open to revision under S. 439. 

29. Dismissal of complaint for non-compliance with the section whe- 
ther bars a fresh -and proper complaint . —As already seen in Note 3 the Court 
has no jurisdiction to entertain a complaint which does not conform to the require- 
ments of the section. Where the Court dismisses a complaint on such ground, 
the dismissal does not operate as an acquittal by a Court of competent juris- 
diction so as to bar a fresh and proper complaint in accordance with the section. 1 
(See also commentaries under S. 403.) 

30. Analagvms provision in other Acts. — For similar provision under 
other Acts requiring the sanction or the complaint of an authority for a 

1 .*>3, Brij Kumar v. Manna Lai 
M isra . 

(1902) 2 Weir 577 (578), Criminal Revi- 
sion Case Nos. 308 and 304 of 1902. 

(1889) 1 8 HO All. W. N. 100 (100), In re 
Xajib Khan. 

(1881) 3 All. 508 (509), In the matter of 
the petition of Mudho Per shad. 

[See however (1918) 1918 Cal. 850 (856, 

857) : 44 Cal. 816, Budhu Lai v. 

CheCtu dope (Held, no revision lies 
under Ss. 435, 439 of this Code or 
S. 115, C. P. Code) . J 

(1903) 1903 Pun. L. R. No. 97, p. 404 
(407), Crown v. Ghhanga (Held, no 
revision lies against order of Revenue 
Court) . 

(1916) 1916 Pat. 151, Avadh Behari 
Mishra v. Dwaraka Prasad Singh 
• (Rovisional powers discretionary. 

Parties should show diligence) . 

( 1888 ) 1888 All. W. N. 132 (132), Queen- 
Empress v. Janlci Prasad (Whore 
i other remedies open, High Court 

will not interfere) . 

(1004) 7 Bom. L. R. 84 (85), In re Jiva- 
bhai Khusal (Jurisdiction not exceed- 
ed, High Court will not interfere) . 

(1915) 1915 Mad. 229 (232, 283): 38 

Mad. 1044, Narayana Nadan, In re 
(High Court will not interfere with 
discretion of lower Courts) . - 
* Note 28. 

,(1) (1929) 1929 All. 931 (932), Madusudan 

Lai v. Emperor. 

(2) (1930) 1930 Pat. 98 (101), Kantir Mis sir 

Cr. P. C.— 134 


v. Emperor . 

1930 Pat. 98 (101), Kanli Mis Hr 
v . E m pc ro r . 

27 All. 292 (293), Emperor v. 

Shib Singh. 

1929 All. 931 (932), 

Lai v. Emperor. 

1934 Mod. 473 (474): 57 Mad. 

UOJ, Nagu Serrai v. Emperor. 

Note 29. 

1928 Bom. 143 (144): 52 Born. 

257, Emperor v. Ambuji Dhalcya 
!>at learn . 

1930 Lnh. 1055 (1055), Chuhnr v. 
Emperor . 

1926 Pat. 302 (304): 5 Pat. 452, 
Mohammad Yasin v. Emperor. 

1927 Sind 10 ( 12 , 15): 21 Sind 
L. R. 1, Fakir Mohammad v. Em- 
peror. 

See also the following rases under the old 
Code relating to sanction. 

(1909) 9 Cri. L. Jour. 183 (185) (Bom.), 
In ro Manjnath Shivanalh. 

(1875) 24 Sutli . W. R. 64 (64), In re 
Edno Khansamah. 

(1921) 1921 Cal. 1 (15): 48 Cal. 389, 
Satiscluindra v. J?am Dayal. 

(1901) 24 Mad. 337 (339), Queen-Empress 
v. Kunivil Raru. 

(1881) 3 Mad. 48 (51), Rami Reddy, In re. 
(1918) 1918 Nag. 126 (128), Nanakram v. 
Emperor. 

[Se6 however (1888) 12 Mad . 35 ' (36), 
Queen Empress v. Shivaram. 1 


(3) (1930) 
(1905) 

(4) t 1929 ) 

(5) (1934) 

(1) (1928) 

(1930) 

(1926) 

(1927) 


S. 195, 
Notes 
27—30. 
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S. 195, prosecution under those Acts see the following cases. 1 

Note 30. 


Note 30. 

(1) Stawp Art — Sanction of the Collector neces - 

\ii ni. 

(1883) 1883 All. W. N. 08 (98), Deo Sha- 
lt a i v. Dm press. 

(1015) 1915 Lah . 241 (241) : 1915 Pun. 

Re. No. 21. Emperor v. Ramji Lai. 
(1384) 9 Lom. 27 (28), Queen-Empress v. 
.Ill Inn nl .!r iimj. 

( 1 892-1 8U(> ) 1 Upp. Bur. Rul. 313 (318, 
319). Pri'in ii min ('hell// .S'. R.l 1/ • 
M. v. Quem-E in press . 

(1872-1892) 1872-1892 Low. Bur. Rul. 

i»2 3 (624). Queen-Empress v. Maw- 
see I) etc raj . 

( 1 892-1 8915 ) 1 Upp. Bur. Rul. 307 (310), 
Queen-Empress v. Nf/n Set To. 
(18G8) 5 Bom. II. C. R. 48 (49), Reg v. 
Rni Divalli. 

Income Tax Act. — Sanction of Collector ne- 
cessary. 

(1914) 1914 All. 117 (117), Bankat Lai 

v. King- Emperor. 

(1917) 1917 All. 339 (339), Jagdeo Sahu 
Emperor. 

(1933) 1933 Nas. 358 (358) : 30 Xag. L. 

K. 50. Cham pal al Girdhari Lai v. 
Emperor. 

Arms Act. — Sanction of District Magistrate 
neci ssarg — See S. 29 . 

(1911) 12 Cri. L. Jour. 234 (235) Mad. 

Gopalakrishna Ay gar v. Emperor. 
(1910) 11 Cri. L. Jour. 190 (190) Mad. 

In re. Abdul Kadir Sahib. 

(1882) 1 Weir. 663 (664), In re. Perumal 
Chetiy. 

(1927) 1927 Cal. 721 (722), Ismail Khan 
v. Emperor. 

(1900) 27 Cal. 692 (697). Ahmed JIus- 
sain v. Queen-Empress. 

(1914) 1914 Lah. 584 (584) : 1913 Pun. 

Re. No. 23, Sunder Singh v. Crown. 
(1917) 1917 Lah. 233 (233) : 1917 Pun. 

Re. No. 4. Ahmad Din v. Crown. 
(1908) 8 Cri. L. Jour. 65 (67, 68) : 4 
Low. Bur. Rul. 247. Kaka v. 
K infl'Em peror . 

(1916) 1916 Low. Bur. 105 (107) : 8 
Low. Bur. Rul. 452. Po Chein v. 
King-Emperor. 

(1872-1892) 1872-1892 Low. Bur. Rul. 

536 (537), Queen-Empress v. „V ga 

Po Kn. 

(1892-1896) 1 Upp. Bur. Rul. 2 (?), 

(Jurm-Empress v.P« Tice Wa . 
(1907) 1907 Upp. Bur. Rul. 1 (1), Nga 
Kaing v. King-Emperor. 

(1896) 9 C. P. L. R. 26 (26). Empress 
v. Kisan Kohalee. 

(1926) 1926 All. 143. Amir Ahmad 
v. Emperor (Ile’.d sanction not 
necessary) . 

(1917) 1917 Low. Bur. 96 (98). Nga 

Pochien v. Emperor (Held sanction 
under S. 29 necessary only (or an 
offence under S. 19 (/) and not 

for one xinder S. 20). 

(1924) 3924 Rang. 85 (85), Nga Tha Hla 
v. Emperor (do.) 

(1931) 1931 Sind 9 (12) : 25 Sind. L.R. 

1, Sub jhatallah Shah v. Emperor. 
(do. ) 

Municipalities Art. 

(1924) 1924 All. 684 (685. G86) : 46 All. 
611, Ram Nath v. Emperor , (U. P. 
Act) . 

(1921) 1921 All. 162 (162). Juggan v. 

Emperor. _ 

(1917) 18 Cri. L. Jour. 700 (701): 1917 
All. 350, Bach Lai v. Emperor. 
(1916) 1916 Pat. 3 (3), Baldeo Lall v. 

Emperor. _ . 

(1917) 1917 Cal. 260 (261), Kxsto Lai v. 

Chairman of Hoogli (Bengal Act) . 
(1912) 13 Cri. L. Jour. 524 (524), (Cal), 


Rasul Bukhsh v. Municipal Board 
of Chapra. 

(1924 1924 Pat. 377 (379), Rahim v. 

Emperor. 

(1924) 1924 Lah. 80 (81) : 4 Lah. 120 , 
Mt. Qulazar Jan v. Crown (Pun. 
Act). 

(1922) 1922 Lah. 183 (184), Shiv Dayal v. 
Takan Dus. 

(1916) 1916 Lah. 358 (358) : 1916 Pun. 
Re. No. 8, Crown v. Dharmashah. 

(1884) 1884 Pun. Re. No. 5 p. 7 (7), 
Akbar Khan v. Empress. 

(1920) 1920 Mad. 946 (947) In re: 

Krishnaswami Xaidu. (Madras Act) 

(1920) 1920 Mad. 151 (152), In re, 

Kalla perumal Xaidu. 

(1918) 1918 Nag. 134 (135), Cambhir 

C ’hand v. Secretary, Municipal Com- 
mittee, Nagpur, (C. P. Act). 

(1903) 2 Low. Bur. Rul. 124 (125). King 
Emperor v. Abdul Mawuit, 

(Lower Burma Act) . 

Sanction under Registration Act — S. 83. 

(1916) 1916 All. 64 (65): 38 All. 354, 
Hussain Khan v. Emperor. 

(1884) 10 Cal. 604 (605), Queen-Empress 
v. Balesar. 

(1885) 11 Cal. 566 (570) (F. B.), Gopinath 
v. Kuldip Singh. 

(1907) 5 Cri. L. Jour. 199 (200, 201) 

(Cal.), Ram Charan Singh v. Em- 
peror. 

(1866) 6 Suth. W. R. 81 (81), Queen v. 
Jaggut Chunder Dutt. 

(1901) 5 Cal. W. N. 44 (45), Goberdhan 
v . Ishvar Chunder. 

(1918) 1918 Mad. 439 (441): 40 Mad. 880, 
Piramn Nadathi, In re. 

(1921) 1921 Mad. 140 (140), Palani Qoun- 
dan, In re. 

(1925) 1925 Nag. 344 (345): 21 Nag. L. 

R. 167, Indrani Baku v. Rani Badi 
Dulaiya. 

(1923) 1923 Pat. 155 (156), Hari Bux Ram 
v. Chhadi Pande. 

(1924) 1924 Pat. 754 (755), Musst. Gobinda 
v. King-Emperor. 

Explosive Substances Act VI of 1908. 

(1927) 1927 Bom. 21 (21): 50 Bom. 695, 
Emperor v. Kallappa Dundappa 
Rudhrannavar. 

(1934) 1934 All. 982 (982), Nathu Ram v. 
Emperor. 

(1898) 2 Cal. W. N. 597 (600), Nabar 
Chunder OKowdhary v. Tripura Cha- 
ran Chowdhary. 

Bengal Food Adulteration Act. 

(1923) 1923 Cal. 561 (561), Raghunath 
Mody v. Kurseong Municipality. 

Post Office Act. 

(1929) 1929 Mad. 447 (447): 52 Mad. 534, 
Sankaran PiRai v. Emperor. 

Burma Ante Boycott Act. 

(1924) 1924 Rang. 65 (66), Nga Aung 
liman v. Emperor. 

Burma Village Act. 

(1931) 1931 Rang. 87 (88): 8 Rang. 654, 
Maxim g Po Thit v. Maung Pyu. 

Religious Endowment Act, 1863 (Mad.). 

(1910) 11 Cri. L. Jour. 192 (192) (Mad.), 
Amin Mira n v. Madan Hussain. 

(1918) 1918 Mad. 560 (561): 41 Mad. 237, 
Alagappa Chettiar v. Muthiah Chet- 
tiar. 

Excise Act. 

(1916) 17 Cri. L. Jour. 151 ( 152 ): 1916 
Lah. 295, Hamam Singh v. Crown. 

(1883) 1883 Pun. Re. No. 28, p. 74 (75), 
Kirpal Singh v. Empress. 

(1884) 1884 Pun. Re. No. 8, p. 8 (»). 
Mangal v. Empress. 
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19 ©.* 


Prosecution for offences 
against the State. 


No Court shall take cognizance of any offence 

punishable under Chapter VI or IX-A of 

the Indian Penal Code (except S. 127), or 

punishable under S. 108- A, or S. 153-A, or 

S. 294-A oi S. 29o-A or S. 505 of the same Code, unless 

upon complaint made by order of, or under authority from, the 

Governor-General in Council, the Local Government, or some 

officer empowered by the Governor- General in Council in this 
behalf. 

SYNOPSIS. 


SCOPE AND OBJECT OF SECTION 
“TAKING COGNIZANCE” 

‘‘COMPLAINT MADE BY ORDER OF OR UNDER 
FROM ...” 


• • 


• m 


Note No. 

1 

2 


AUTHORITY 


S. 196. 


*(CODE OF 1882— S. 196.) 

196. No Court shall take cognizance of any offence punishable under Chapter VI 

of the Indian Penal Code, except S. 127, or punishable 
Prosecution for offences under S. 294-A of the same Code, unless upon complaint 

against the State. made by order of, or under authority from, the Governor- 

General in Council, the Local Government, or some officer 
■empowered by the Governor-General in Council in this behalf. 


(CODE OF 1872— S. 465.) 
CHAPTER XXXV. 

PROSECUTIONS IN CERTAIN CASES. 


465. A complaint of an offence punishable under Chapter VI of the Indian Penal 

Code, except S. 127, or punishable under S. 294-A of the 
Prosecution for offences said Code shall not be entertained by any Court, unless 

against the State. the prosecution be instituted by order of, or under autho- 

rity from, the Governor-General of India in ‘Council or the 
Local Government, or some officer empowered by the Governor-General in Council to 
older or authorize such prosecution, or unless instituted by the Advocate-General. 


(CODE OF 1861— S. 166.) 
CHAPTER XI. 

PROSECUTIONS IN CERTAIN CASES. 


166. A charge of 

Prosecutions for certain 
offences not to be insti- 
tuted, but under authority 
of Government or of a 
duly empowered Officer. 


an offence punishable under Chapter VI of the Indian 
Penal Code, except S. 127, shall not be entertained by any 
Court, unless the prosecution be instituted by order of, or 
under authority from, the Governor-General of India in 
Council, or the Local Government, or some Officer empower- 
ed by the Governor-General in Council to order or autho- 
rize such prosecution, or unless instituted by the Advocate- 
General. 


(1920) 1920 Upp. Bur. 40 (47): 3 Upp. 

Bur. Rul. 197, Mating Ki v. Em- 
peror. 

(1892-1890) 1 Upp. Bur. Rul. Ill (111), 
Queen-Empress v. Ha Min Thon. 


Railways Act 1890. 

(1892) 1892 Pun. Re. No. 9. p. 20 (23), 
Queen-Empress v. Fattu. 

Provincial Insolvency Act, 1907. 

(1918) 1918 Mad. 400 (401), Segu Baliah 
v. Ramasamiah. 
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S. 196, 
Note 1. 


• • 


SIGNATURE OF ORDER OF SANCTION 

SPECIFICATION OF SECTION UNDER WHICH COMPLAINT IS 
TO BE MADE . . 

PROOF OF SANCTION 
WHO CAN SANCTION PROSECUTION 
SANCTION NOT JUDICIAL FUNCTION 
FORM AND CONTENTS OF COMPLAINT 
WANT OF SANCTION— EFFECT 
WANT OF COMPLAINT— EFFECT 
FACTS OF CASE AMOUNTING TO OFFENCE REQUIRING 
SANCTION AS WELL AS OTHER OFFENCE— EFFECT . . 


Note No. 

4 

5: 

6 

.7 

8 

9 

10 

11 

12 


Other Topics. 


Commitment for offences not in complaint. 

See Note 10 and S. 532, Note 2. 
Complaint must set out facts. See Note o, 
Note 0, Pts. 4-6 . 

Delegation of power of Local Government. 


See Note 7. 

Letter of Government whether is a com- 
plaint. See Note 13 . 

Prosecution for other offences not mention- 
ed in sanction. See Note 5. 


1. Scope and object of section. — This section embodies one of the 
exceptions to the general rule that a prosecution can be initiated at the instance 
of any person. {Sec Notes under S. 4 (7i) and S. 190). The section provides that 
in regard to the offences enumerated in it no proceedings can be taken in the 
absence of a complaint made by order of or under authority from the Governor- 
General in Council, the Local Government or any officer empowered in this behalf 
by the Governor-General in Council. Thus, in cases coming under this section, 
clauses ( b) and ( c) of S. 190 which enable cognizance to be taken by a Magistrate 
on a report of a Police-officer or on his own knowledge, information or suspicion 
have no application. Cognizance in eases coming under this section can only be 
taken on a complaint. Further, such complaint must be sanctioned by the 
authorities mentioned in the section. 1 

It will be seen that the offences enumerated in this section are of a very 
exceptional nature and are all of them in the nature of offences against the state 
either in its internal or (S. 108-A) in its external relations. 2 The object of the 
section is thus to prevent unauthorised persons from intruding in state affairs 
by instituting state prosecutions and to secure that such prosecutions shall only 
be instituted under the authority of the Government. 3 

This section being a disenabling section, must be construed strictly. 
But, at the same time, it must be remembered that the policy of the Legislature 
underlying this section is to vest exclusively in the Government the discretion 
of initiating proceedings in respect of the offences enumerated in it and that 


Defence of India Act. 1915. 

(1919) 1919 Mad. 24 (26): 42 Mad. 69, 
Kandaswami PiUai, In re. 

Companies Act. 

(1916) 1916 Lah. 397 (398): 1916 Pun. 
Re. No. 14, Tota Ram v. Emperor. 

Section 196 — Note 1. 

(1) (1919) 1919 Mad. 96S (969): 42 Mad. 180, 

In re Yaradarajalu Naidu. 

(1911) 12 Cri. L. Jour. 2 (8): 88 Cal. 559, 


Emperor v. Lalit Mohan Chakravartt. 

(2) (1911) 12 Cri. L. Jour. 217 (221, 222) s 

1911 Pun. Re. 11, Girdhari Lai v. 
Emperor . 

(3) (1897) 22 Born . 112 (125), Queen-Empress 

v. Bat Gangadhar Ttlak. 

(1923) 1923 Mad. 328 (328), Kutty Moopan , 
In re. „ . 

(1911) 12 Cri. L. Jour. 286 (289): 38 Cal. 
559, Emperor v. Noni Gopal Gupta. 

(4) (1919) 1919 Mad. 968 (969): 42 Mad. 180. 
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such discretion cannot be delegated 1o or exercised by any oilier body or person. 


The considerations of policy which apply to the initiation of proceedings 
in respect of the offences mentioned in this section apply not only to the 
institution of a prosecution for the first time but also to the question whether 
it. is desirable to launch a fresh prosecution if the first prosecution fails or is 
likely to fail on account of a technical defect. 0 


& 108. ante provides for taking security for good behaviour from a person 
disseminating or attempting to disseminate seditious (or other) matter. No 
previous sanction is necessary for starting proceedings under the said section. 
But the section is preventive in its object and scope. Hence, where there is no 
apprehension of an accused hereafter doing any of the acts mentioned in the 
section it does not apply. In such a case, it. is not open to take proceedings 
under the section merely because a person has committed any of the acts 
mentioned therein. The proper procedure would be to prosecute the accused for 
an offence after obtaining sanction under this section (S. 196). 7 


Cognizance under this section depends on complaint (made under 
authority emanating from certain sources) while cognizance under S. 197, infra 
depends on sanction* Moreover, the two sections are distinct in their aims and 
scope and the considerations applicable to them are different. Hence, decisions 
bearing on the interpretation of S. 197 are not ipso facto applicable to the 
questions arising under this section. 0 


2. Taking cognizance . — As to the meaning of the expression “taking 
cognizance of an offence”, see Notes under S. 190. 


As mentioned in the said Notes ordering a preliminary investigation by 
the police under S. 155 of the Code, is not “taking cognizance of an offence'*’. 
Hence, a complaint made under the sanction of the Government is not. necessary 
for ordering such an investigation. 1 


It has also been seen in the above Notes that the expression “taking cog- 
nizance” applies not only to cases where a Court for the first time becomes seised 
of a criminal transaction but also to cases where subsequently a different offence 
appears to be involved in such transaction and the Court proposes to proceed 
in respect of such offence. Hence, where a prosecution has been commenced on 
the basis of a sanction and a complaint under this section with reference to an 
offence under S. 121-A of the Penal Code but the facts proved do not amount to 
an offence under S. 121-A but amount to an offence under S. 124-A it is not 
open to the Court to proceed in respect of the latter offence in the absence of a 


S. 196, 
Notes 
1 — 2 . 


In rc Varadarafalu Noidu ( Per Nn- 
pior, J.) . 

(5) (1910) 11 Cri. L. Jour. 453 (459): 37 Cal. 

467, Barindra Kumar Ghose v. Em- 
peror. 

(6) (1920) 1920 Mad. 928 (931, 932): 42 Mad. 

885, Varadarajalu Naidu v. Emperor 
( Per Sadasivier, J. ) . 

(7) (1928) 1928 All. 344 (344, 345): 50 All. 

854, Ohiranji Lai v. Emperor. 

(8) (1890) 1890 Pun. Re. No. 16, p. 37, Sha- 

rnal Khan v. Empress. 

(1910) 11 Cri. L. Jour. 453 (460): 37 

Cal. 467, Barindra Kumar' Ghose v. 
Emperor. 


(9) (1910) 11 Cri. L. Jour. 453 (460): 37 

Cal. 467, Barindra Kumar Ghose v. 
E mperor. 

[See also (1911) 12 Cri. L. Jour. 217 (221, 
“22), : 1911 P. R. 11, Girdhari Lai 
v. Emperor (Decisions on S. 196 not 
applicable to S. 197).] 

[But compare (1897) 22 Bom. 112, Queen- 
Empress v. Bal Gangadhar TUak (De- 
cision on S. 197 was applied and 
followed in case under S. 196).] 
Note 2. 

(1) (1932) 1932 Lah. 581 (581 General Relief 

Association, Lahore v. Emperor. 
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S. 196, 
Notes 
2-3. 


sanction and complaint directed specifically to it. 2 

3. “Complaint made by order of or under authority from. . . . ” — 

Tiicse words do not mean that the actual complaint must have been sanctioned 
by the Government. In other words, it is not necessary that the very words 
used in a complaint must have been sanctioned by the Government. It is enough 
if the institution of the complaint has been sanctioned by the Government. 1 But 
the discretion to decide whether in any case a prosecution should be started for 
any of the offences enumerated in the section is vested exclusively in the Govern- 
ment. It is beyond the power of the Government to delegate its discretion in 
this respect to any other person or body of persons. 2 Hence, the sanction of the 
Government must be given with reference to each case specifically. Therefore, 
the Government must specify in each case the person against whom 3 and the 
mutter in respect of which a prosecution should be launched; and the complaint 
must accord with the sanction in both these respects. Thus, where the acts in 
respect of which a prosecution has been sanctioned constitute an offence under 
S. 121 A of the Penal Code, a charge for an offence under S. 124- A cannot be 
sustained on such a sanction. 4 Similarly, where the order for prosecution relates 
to a definite offence committed on a particular occasion, a prosecution in respect 
of a distinct offence committed on a different occasion cannot be sustained on 

the basis of such an order. 5 

It would also appear that a sanction under this section must contemplate 
the institution of a complaint by a definite person and must not be merely 
a sanction in the abstract which is not addressed to anybody in particular. 0 
But where a prosecution has been ordered and a complaint is made by an official 
the presumption that official acts are regularly done may be applied and it may 
be presumed that the official making the complaint is duly authorised to do so. 7 
Moreover, in the undermentioned cases, 8 it was held that the defect in a sanction 
due to the failure to address it to some determinate person is only an irregularity 
whicli does not go to the root of the jurisdiction. 

Subject to the considerations set forth above, an order sanctioning a 


(2) (1926) 1926 Rang. 169 (171): 4 Rang. 131, 

V Nyan Nein Da v. King-Emperor. 


(1) (1919) 
(1909) 
(1909) 
(1925) 
(1908) 

(2) (1910) 
(1912) 
(1922) 

(1918) 

(3) (1930) 


Note 3. 

1919 Mad. 968 (968): 42 Mad. 130, 
In re Yaradarajatu Naidu. 

9 Cri. L. Jour. 130 (132): 32 Mad. 
35 In re Chidambaram Pilloi. 

9 Cri. L. Jour. 108 (111): 32 Mad. 
3. In re Subramaniya Siva. 

1925 Mad. 106 (107), Narayana Me- 
non, In re. 

7 Cri. L. Jour. 10 (13): 35 Cal. 
141, Apurba Krishna v. Emperor. 

11 Cri. L. Jour. 453 (459): 37 Cal. 
467, Barindra Kumar v. Emperor. 

13 Cri. L. Jour. 609 (649), Putin 
Behary Das v. Emperor. 

1922 Mad. 126 (127), In re TJmayya- 
thantagatli Put hen Ycetil Kunhx Ka- 
dir. 

1918 Nag. 248 (251), Narayan 
Kashinath Yaidya v. Emperor. 

1930 Lah. 81 (81), Emperor v. 
Diwan Chand (Name of the accused 
was shown on the hack of the paper 
instead of in the body of the sanction 
merely because there was not sum* 
cient space left on the front side. 


Held, that the initial presumption was 
that all the official acts were done in 
a regular manner and hence the 
sanction was valid) . 

(1908) 7 Cri. L. Jour. 10 (13): 35 Cal. 

141, Apurba Krishna Bose v. Em- 
peror (Sanction not specifying accused 
by name but identify of accused esta- 
blished — Held the sanction was valid). 
[See also (1872-1892) 1872-1892 L. B. R. 

389 (389), Aungo Do v. Queen-Em- 
press (Identity of person against 
whom prosecution has been sanctioned 
with the person against whom pro- 
ceedings are started must be proved 
by independent evidence) . ] 

(4) (1926) 1926 Rang. 169 (171): 4 Rang. 

131, TJ. Nyan Nein Da v. Emperor. 

(5) (1924) 1924 Rang. 371 (372), 77 Pathada, 

TJ Paduma and TJ Nandiya v . Em- 
peror. 

(6) [See (1892) 20 Cal. 474 (475), Baperam 

Surma v. Oouri Nath Dutt (Case 
under old S. 195). 

(7) (1908) 7 Cri. L. Jour. 10 (13): 35 Cal. 

141, Apurba Krishna Bose v. Em- 
peror. 

(8) (1923) 1923 Mad. 328 (328), In re Kutti 

Moopan. 



Prosecution for offences against the State. 


3071 


prosecution under this section need not be in any particular from. 9 Similarly 
though a sanction of prosecution under the section must be expressed with 
sufficient particularity to indicate clearly the matter which is to be the subiect 
°f n the Proeeedmgs, there is no rigid rule as to the degree of particularity 
requited. Thus, it has been held in a prosecution for sedition under S. 124- A 
that the sanction need not set out the alleged seditious passages if the articles or 
speeches in which such passages occur are indicated. 13 It has even been held 
that the particular article in which the alleged seditious matter occurs need not 
be specified and that an order for prosecution in respect of “certain articles” 
appearing in a specified newspaper without mentioning the dates on which the 
articles appeared in the paper and without giving any other particulars is 
sufficient for the purposes of this section. 13 

An order for prosecution under this section need not be in writ in® 11 It 

may be communicated to the officer who is to set the law in motion in any manner. 

Thus a sanction to prosecute may be communicated by telegram. 15 There is 

also no restriction as to the person who can be ordered to make a complaint 

under this section. 10 Thus, a Police-officer may be authorised to make such a 
complaint. 17 


4. Signature of order of sanction.— It is not necessary that an order 
sanctioning a prosecution under this section must be signed personally bv the 
head of the Government issuing the order. It is enough if the order is signed 


(9) (1918) 
(1925) 
(1897) 
(1908) 


(10) (1908) 


(1897) 
(11) (1912) 


(1897) 


(1919) 


1918 Nap. 248 (251), Narayan Ka- 
shinalh Vaidya v. Emperor. 

1925 Mad. 106 (107), Narayana 
Mr non. In re. 

22 Bom. 112 (150), Queen-Empress 
v. Bal Gangadhar Tilak. 

7 Cri. L. Jour. 10 (13): 35 Cal. 
141, Apurba Krishna Bose v. Em- 
peror, 

7 Cri. 1j. Jour. 10 (13): 35 Cal. 
141, Apurba Krishna Bose v. Empe- 
ror. 

22 Bom. 112 (124), Queen-Empress 
v. Jial Gangadhar Tilak. 

13 Cri. L. Jour. 609 (649), Pulin 
Behari Das v. Emperor (Persons to 
he prosecuted named — The sections 
under which they are alleged to have 
committed offences and also the period 
of their activity specified. The mere 
circumstance that these persons are 
not described as members of the re- 
volutionary society the existence where- 
of was sought to bo established at the 
trial does not affoct the validity of the 
sanction) . 

22 Bom. 112 (124), Queen-Empress 
v. Bal Gangadhar Tilak (Sanction in 
respect of certain "articles” — -Objec- 
tion that tho extracts in question did 
not constitute “articles” — Held that the 
word “articles” in tho order was in- 
tended to cover not only articles in 
the strict sense but generally matter 
published in the paper which was 
considered objectionable). 

1919 Mad. 968 (969): 42 Mad. 180, 
In re Varadarafalu Naidu (TTie only 
thing definite in the order is the per- 
sons, the sections, and the dates 
within which the speeches were made. 
This section must not be construed 
with the strictness of an enabling sec- 
tion but as being a disenabling sec- 
tion must be read simply as requiring 
the specific authority of Government 


(1923) 


(1924) 


( 12 ) 


(1919) 

(1923) 

(1918) 


(13) (1897) 


(14) 


(15) 

(16) 


(1925) 

(1897) 

(1918) 

(1920) 

(1897) 


(17) (1909) 


for institution of the proceedings nn< 
nothing more) . 

1923 Lah. 333 (334). Kxshen Singl 

(Sanction must he decme« 
sufficient if it names the persons to bi 
prosecuted and specifies tho section: 
under which they are alleged in hav< 
committed the offence as also thf 
period of their activity) 

1924 Ran ?- 65 (66), Nga Aun fl 

v. Kxng-Emperor (Sanction ni 

to offence of boycott by omittinsr tc 
invito for accused's daughter’s mar 
riage while as a fact the marriage 
vwis of accused's son and tho cum- 
pla nt referred to such marriage— 

rial) tLUt d,scrc I >anc y was immme- 

1919 Mad. 968 (969): 42 Mad. 180, 
J" Vnra <l°rajatu Naidu. 

v T/. r 1 - 333 (333) * Kishen Singh 

\ . Ihe Crown. 

1918 248 (252), Narayan Kashi- 

nath laidya v. Emperor (Order for 
complaint in respect of a speech 
Complaint filed in respect of 
certain passages occurring in \h 0 
speech — Held that complaint was va- 

% trUT- ll l Z 124 ' 150 >’ $««»»- 

hm press v. Bal Gangadhar Tilak 
(Sanction need not set out the alleg- 

^ioc ed xr 0l f 8 8 ™ ches or passages) . 
]//n 5 „ n M i a ,?ro 106 <107K 

v 2 iS-GiHa ’■ M ( a \ 2 VdaZ U ‘‘ n Em ’’™ 

J 48 (251) - Narayan 

fooJ ?? *5 T aidya v. Emperor. 

192° Mad 928 (929) : 42 Mad. 885, 

Va rada rajalu Na id u v. Emperor. 

Z? Bom. 112 , Queen-Empress v. Bal 
Oano-adfoir Tilak (Complaint by Orien- 

rfl-i « a ? 8 alor Government) • 

a C fl ~ a 3o ? T - 108 (110 > : 32 Mad- 

o 9 in re Subramaniya Siva. 


iinij- 


S. 196, 
Notes 
3 — 4, 
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3. 196, 
Notes 
4—5. 


|)V some gazetted officer having authority to sign such orders on behalf of the 
Government. (See S. 78 of the Evidence Act). For instance, the order may 
be signed by the Chief Secretary to the Government. 1 But the signature by an 
officer who is not head of the department concerned so as to attract the provisions 
of S. 78 of the Evidence Act and who is not otherwise proved to have been 
authorised to sign the order on behalf of the Government is not sufficient. Thus, 
a signature by a Deputy Secretary to the Government was held to be insufficient 
in the undermentioned case. 2 In the same case it was also held that the Deputy 
Secretary could not sign on behalf of the Chief Secretary (who could have signed 
the order) as the Chief Secretary was himself a delegate. 

A Court can take judicial notice of the signature of a gazetted officer who 
lias signed an order for prosecution under this section. 3 (See Evidence Act, 

S. 577 

A person signing an order for prosecution not being himself complainant 
need not be examined on oath in the case. 4 


5. Specification of section under which complaint is to be made.— 

There is a conflict of decisions as to whether an order for prosecution under this 
section must specify the section under which the alleged offence falls. On the 
one hand it has been held by the Calcutta High Court that such section must 
be specified in the sanction and that a prosecution in respect of an offence under 
a section which is not so specified is illegal. In other words, the sanction should 
specifically be directed to the particular section in respect of which proceedings 
are to be taken and the order or authority should be preceded by and be the 
result of a deliberate determination that proceedings shall be taken in respect 
of a particular section or particular sections and no other. It would be oppose 
to the true intendment of this section for the Government by its order to give its 
legal or other advisers a roving power of determining under what sections 
proceedings should be taken. Hence, where an order is for prosecution under 
certain specified sections “or under any other section which may be found 
applicable”, the alternative clause is illegal and cannot be the basis of proceed- 
ings under a section not specifically mentioned in the order. 1 


On the other hand it lias been held by the Sind Judicial Commissioner s 
Court that the particular section under which the prosecution is to be started 
need not be specified in the sanction provided that the matter of complaint is 
otherwise made clear. 2 A similar view was expressed by one of the presiding 
Judges in the undermentioned decision of the Rangoon High Court. Attention 
may also be drawn to a case of the Bombay High Court noted below. 4 In that 


Note 4. 

( 1 ) (1908) 7 Cri. L. Jour. 10 (16): 35 Cal. 

141, Apurba Krishna Bose v. Lm- 

(1910) 11 Cri. L. .Tour. 453 (460): 37 Cal. 
467, Barindrq Kumar Bose v. Empe- 
ror. 

(1918) 1918 Naff. 248 (251, 252), Narayan 
Kashinath Yaidya v. Emperor. 

'•») (1922) 1922 Cal. 298 (299, 300) : 50 Cal 

135, Md. OziuUah v. Bent Madhab 
Ohowdhury. 

(3) (1923) 1923 Mad. 600 (600, 601), Cholaa - 

chert Ayannnad, In re. 

(4) (1908) 7 Cri. L. Jour. 10 (16): 3o Cal. 141, 


Apurba Krishna Bose v. Emperor 


Note 6. 

11 Cri. L. Jour. 453 (459) : 37 v^al. 
467, Barindra Kumar Ghose v. em- 
peror. v _ 

13 Cri. L. Jour. 609 (649), Pultn 

B chary Das v. Emperor. 

11 Cri. L. Jour. 583 (587) : 4 S. 
L. R. 55, Emperor v. Tirwnal. 

1926 Rang. 169 (171): 4 Rang. 
131, TJ Nyan Nein Da v. Ktng-bm- 
peror ( Per Duckworth, J.). 

(1897) 22 Bom. 112 (122), Queen-Empress 
v. Bal Gangadhar TUak. 


) (1910) 

(1912) 
) (1910^ 
) (1926) 
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case, a prosecution was ordered to be started under S. 124-A of the Penal Code 
and any other section of tJic Code that might he found applicable. The 
prosecution was instituted under S. 124-A of the Penal Code. No objection was 
raised as to the validity of the sanction on the ground of its giving a choice to 
the prosecutor in the matter of selection of the section under which to proceed. 

The decisions of the Madras High Court are varying. In the under- 
mentioned case 5 the view of the Calcutta High Court was approved but it was 
held that a sanction for prosecution under either of two specified sections in the 
alternative was regular and did not come within the prohibition laid down by the 
Calcutta High Court. But the Calcutta view was disapproved by one of the 
presiding judges in the case noted below. 6 


Where a sanction was given for prosecution under S. 121 of the Penal 
Code in respect of certain activities of the accused and under 8. 124-A in respect 
of certain speeches delivered by him it was held that a prosecution under S. 121 
in respect of the speeches was covered by the sanction. 7 


Where a prosecution under S. 124-A was sanctioned it was held that the 
abetment of an offence under S. 124-A, was also an offence under S. 124-A and 
a prosecution for such abetment was justified under the sanction. 8 


6. Proof of sanction. — Tn a prosecution for an offence mentioned in 
this section the sanction of the Government for such prosecution must be strictly 
proved. 1 A sanction communicated by telegram must be proved to emanate 
from the Government. The Court is forbidden by the express provisions of 
S. 88 of the Evidence Act to make any presumption as to the person by whom 
the telegram was sent. 2 


7. Who can sanction prosecution.— Under this section a prosecution 
can be sanctioned only by the Governor-General in Council, the Local Govern- 
ment or some officer empowered by the Governor-General in Council in this 
behalf. Thus, it is only the Governor-General in Council that can empower an 
officer to order or authorise a complaint to be made under this section. 1 

Where a sanction is issued by the Government it must be the act of the 
Government as a body and not of a single member of it. 2 

It is not open to accused person to dispute the right of the de facto 
Government to exercise the powers of Government including that of sanctioning 
prosecutions under this section. 3 s 


S. 196, 
Notes 
5-7. 


(5) (1922) 1922 Mad. 126 (127), In re Kwnhi 

Kadir. 

<6) (1919) 1919 Mad. 968 (969): 42 Mad. 

180, In re Varadarajalu Naidu 

( Per Napier, J.). 

<7) (1925) 1925 Mad. 106 (106), Narayana 

Menon, In re (Sanction under 
S. 121, T. P. O. in reaped of 
certain incidents and under S. 124-A 
in respect of certain speeches — 
Complaint under S. 121 in respect of 
the speeches — Held that the complaint 
was covered by the sanction. It is sub- 
mitted that the decision does not ap- 
pear to bo correct in principle be- 
cause the sanction of the Government 
cannot refer to any transaction other 
than that specified therein in respect 
of the offence for which prosecution 

Cr. P. C.— 135 


, „ . is sanctioned). 

(*) (1909) 9 Cri. L. Jour. 130 (131 132 

133): 32 Mad. 35. In re Ohidat 
baram PlUai. 

, Note 6. 

(1) (1872-1892) 1 L B. R. 389 (389), Aung 

(O) MQom loonu v - Quoen-Empreee. 

<-) ( 19_0) 1920 Mad. 928 (928, 929): 42 Mad. 

885, Vnradarafalu Naidu v. Emperor. 

fl) (3911) 12 Cri L. Jour. 217 ( 221 ): 1911 

(<>\ noons fnnn i. Girdharl Lai v. Emperor. 

(2) (1920) 1920 Mad. 928 (929): 42 Mad. 885, 

(3) (19121 TS r< !ii raf T lU N C du v - Emperor. 
'1912) 13 Cri. L. Jour. 609 (612, 613 

649), Pulin Behari Das v. Emperor. 
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8. Sanction not judicial functiton.— The Government in according or 
withholding sanction under this section acts purely m an executive capacity 
and not on a judicial capacity. 1 Hence,. such sanction need not be based on 
leaal evidence.- Nor is it necessary that the Government in sanctioning a 
prosecution should give reasons for doing so. 3 Similarly, it is not necessary 
before sanctioning a prosecution, that the accused must be given an opportunity 
of showing why his prosecution should not be ordered. 

9. Form and contents of complaint.— A complaint under this section 
must fulfil the requirements of the definition of a complaint under S. 4 ( )• 
It is not necessary according to such definition that the complain mu 
writing 2 or that it must be made on oath. 3 But the complaint ^^et out the 
facts constituting the alleged offence. 4 If such facts are not stated, the ■P r ° c 
ings are liable to be quashed, 3 though after the proceedmgs have been termi 
nated, a conviction cannot be set aside on the ground purely that the complaint 

did not properly set out the facts of the case. 0 

It. is absolutely necessary that a complaint under this section should 
specify the accused person against whom action is to be taken. No proceedings 
can be sustained against a person who is not mentioned as an accused in the 
complaint although his name may appear as an accused in the order sane- 

tioning the prosecution. 7 

In a prosecution for sedition the complaint must set out the alleged 
seditious words used by the accused. 8 


10 Want of sanction— Effect.— The sanction of the Government is a 
condition precedent for the validity of a prosecution under this section. Hence, 
such a prosecution is illegal in the absence of such sanction. 1 Moreover, the 


(1) (1904) 
(1912) 
(1923) 
(1926) 

(2) (1912) 
(1904) 

(3) (1923) 

(4) (1904) 

(1) (1908) 

(2) (1908) 

(3) (1908) 


(4) 

( 5 ) 

( 6 ) 


(1912) 

(1912) 

(1912) 


1 Cri. L. Jour. 275 (278): 27 Mad. 
ft ^i ,h L ma joir 0f " 39 

1323* Mad*. '.IS* rfcWna men- 

131, V Nyan Ncin Da v. Emperor 

(Per Duckworth, J ■ ) • 

13 Cri. L. Jour. 209 (211). 39 

Mad 750, Bapu v. Bapu. 

1 Cri- L. Jour. 275 (278): 27 Mad. 
54, In the matter of Kalagava Ba- 

1923 Mad. 338 (339), China Chen- 

drayya v. Muddukun Subbarayudu. 

1 Cri. L. Jour. 275 (278) : 27 Mad. 
54 In re Kalagava B apian (Case 
under S. 197. Cr. P. Code). 

Note 9. _ _ , 

7 Cri. L. Jour. 10 (14): 35 Cal. 
141, Apurba Krishna Bose v. Em- 

Tcri. L. Jour. 10 (15): 85 Cal. 
141, Apurba Krishna Bose v. Em- 

7 Cri. L. Jour. 10 (15): 35 Cal. 
141, Apurba Kiishna Bose v. Em- 

13 Cri. L. Jour. 609 (651) (Cal.), 
Pulin B ehari Das v. Emperor. 

13 Cri. L. Jour. 609 (651) (Cal.), 
Pulin Bchari Das v. Emperor. ^ 

13 Cri. L. Jour. 609 (651) (Cal.), 
Pulin B ehari Das v. Emperor. 


(1908) 7 Cri. L. Jour. 10 (16): 35 Cal. 

141, Apurba Krishna Bose v. Em- 
peror (Defect of particulars curable 
under S. 537). 

(1909) 9 Cri. L. Jour. 108 (111): 82 

Mad. 3, In re Subramania Swa 
(Fact that dates of alleged seditious 
speeches and nature of seditioas 
words were not given is only irregu- 
larity) . , _ , . 

(7) (1912) 13 Cri. L. Jour. 609 (612) (Cal.), 

Pulin Behan Das v. Emperor. 
(1911) 12 Cri. L. Jour. 2 (3): 38 Cal. 

559, Emperor v. Lalit Mohan Ohak- 

ravarti. _ 

(8) (1929) 1929 Lah. 284 (285, 286), Ram- 

chand v. Emperor (The fact that the 
sanction gives the words is not 
enough) . __ 

(1925) 1925 Mad. 106 (107), In re Nara- 
yana Menon. 

(1897) 22 Bom. 112 (150), Queen-Empress 
v. Bal Oangadhar Tilak. 

[But see (1909) 9 Cri. L. Jour. 108 (110, 
111) : 32 Mad. 3, In re Subramamya 
Siva . ] 


Note 10. 

(1) (1890) 1890 Pun. Re. No. 16, p. 35, 

Shamal Khan v. Empress. 

(1884) 1884 Pun. Re. 42, p. 96, Mussam- 
mat Sharina v. The Empress. 
(1926) 1926 All. 231 (232), Ram Nath v. 
Emperor. 

(1925) 1925 Lah. 449 (450) : 6 Lah. 186, 
Labh Singh x. Narinjan Das. 
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sanction must be given before the proceedings are started. Sanction given after 
the proceedin gs are commenced is not enough. 2 

S. 532 , infra, provides that if a Magistrate purporting to exercise powers 
duly conferred, which were not so conferred, commits an accused person to the 
sessions, the Court of Session may. if the accused has not been prejudiced accent 
the commitment. The question has arisen whether this section applies to cases 
where a Magistrate has committed an accused person to the sessions in the 
absence of the sanction and complaint required by this section. On this question 
there is a conflict of decisions. It has been held by the Calcutta High Court 3 

and the Chief Court of the Punjab* that S. 532 docs not apply to such cases. 
Ihe reasons given for such a view are: — 


(1) S. 532 only applies to cases where the Magistrate who has purported 

to commit has not been duly invested with the powers under 

which lie purports to make the commitment, that is. when the 

defect is one personal to the committing officer and not a defect 
in his -proceedings . 

(2) A distinction must he made between cases coming under this 

section and eases coming under S. 197. Under °S. 197 juris- 
diction to take cognizance depends on the sanction of the 
Government. Hence it can he argued with reference to cases 
under that section that a Magistrate “purports to exercise 
powers duly conferred/ ’ But under this section (S. 196) the 
Power to take cognizance depends on a complaint being made. 
Hence, it would not he correct to say that in such cases, a Magis- 
trate “purports to exercise the powers duly conferred.” 

But the above distinctions have not been recognised by the Bombay High 
Court which has taken a contrary view in the matter. 6 See also, S. 532, Note 2. 

11. Want of complaint — Effect. — A mere sanction of prosecution by the 
Government is not enough for the validity of proceedings under this section in 
the absence of a valid complaint based upon such sanction. 1 In the under- 
mentioned decision of the Punjab Chief Court, 2 however, it was held that the 
letter embodying the sanction may itself be treated as a complaint and that at 
any rate the want of a complaint in such circumstances is only an irregularity 
curable under S. 537. 


(1916) 1916 Cal. 188: 42 Cal. 957. AmrRa 
Lai TIazra v. Emperor. 

>. (1908) 7 Cri. L. Jour. 353 (356): 1904 

- p. R. 8, Stcami Daj/al r. Emperor. 

(1907) 6 Cri. L. Jour. 382 (383) : 31 

Mad. 80. In re Perumal Xaidu. 

, (1882) 1882 Pun. Re. No. 28, p. 36, 

Empress v. MuUa Abdul Rahim (The 
. commitment of the aroused upon 

evidence recorded before the sanc- 
tion of the Government is illegal). 

(2) (1020) 1920 Mad. 928 (929): 42 Mad. 885, 

Varadarafalu Naidu v. Emperor. 
(1890) 1890 Pun. Re. No. 16, p. 35 (37). 

Shamal Khan v. Empress (Sanction 
after commitment not enough) . 
(1910) 11 Cri. L. Jour. 453 (460): 37 

• Cal. 467, Barindra Kumar Ohose 

• . ' ▼. Emperor (Do.). 

' (1088) 1083 Cal. 832 (882), Rabindra 


Aath v. Emperor. 

(3) (1910) 11 Cri. L. Jour. 453 (460): 37 

Cal. 4 67, Barindra Kumar Ghose v. 
Emperor. 

1890 Pun. Re. No. 16, p. 33 (35, 
36, 37), Shamal Khan v. Empress. 
22 Bom. 112 (121, 125), Queen- 
Empress v. Hal Gangadhar Tilal - . 

Note - 11. 

1890 Pun. Re. No. 16, pp 
Shamal Khan v. Empress. 

12 Cri. L. Jour. 2 (3): 

559, Emperor v. Lalit 
Chakravarti. 

. (1908) 7 Cri. L. Jour. 10 (16): 35 Cal. 

141, Apurba Krishna Bose v. Em- 
P er °r. 

(2) (1908) 7 Cri. L. Jour. 353 (355, 350): 

1908 P, R, 8, Swamp Daual v 
Emperor. 


(4) (1890) 

(5) (1897) 

(1) (1890) 
(1911) 


34, 35, 

38 Cal. 
Mohan 
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Note 12. 


S. 196-A. 


12. Facts of case amounting- to offence requiring sanction as well as 
other offence — Effect. — -Where the facts of a case amount to an offence which 
requires for its prosecution a sanction under this section as well as an offence 
which does not require such sanction the question arises whether proceedings 
can be taken in respect of the latter offence in the absence of the sanction 
mentioned in this section. On this question there is a conflict of decisions. The 
general opinion is that there is no bar to such proceedings . 1 But the Allahabad 
High Court has taken a different view in the undermentioned decisions . 2 

See also, the undermentioned case . 3 


Prosecution for certain 
classes of criminal con- 
spiracy. 


1 0€>-7S. No Court shall take cogni- 
zance of the offence of criminal conspiracy 
punishable under S. 120-B of the Indian 


Penal Code, 

(1) in a case where the object of the conspiracy is to 
commit either an illegal act other than an offence, or a legal act 


by illegal means, or an offence to which the provisions of S. 196 
apply, unless upon complaint made by order or under authority 
from the Governor-General in Council, the Local Government 
or some officer empowered by the Governor-General in Council 
in this behalf, or 


(2) in a case where the object of the conspiracy is to 
commit any non-cognizable offence, or a cognizable offence not 
punishable with death, transportation or rigorous imprisonment 
for a term of two years or upwards, unless the Local Govern- 
ment, or a Chief Presidency Magistrate or District Magistrate 
empowered in this behalf by the Local Government, has, by 
order in writing, consented to the initiation of the proceedings : 

Provided that where the criminal conspiracy is one to 
which the provisions of sub-section (4) of S. 195 apply no such 
consent shall be necessary. 

(This section was inserted by S. 5 of the Criminal Law Amendment Act, 1913.) 


Note 12. 

(1) (1924) 1924 All. 684 (685): 46 All. 6L1, 

Ram Nath v. King-Emperor (Elec- 
tion offence — Jurisdiction to proceed 
in respect of offence under general 
law not barred) . 

(1922) 1922 Mad. 62 (62, 63), Ponnusamy 
Thevar v. Emperor. 

(1924) 1924 Mad. 487 (487, 488), Sesha 
Iyer v. Y enkatasubba Chetty. 

(1928) 1928 Mad. 1158 (1161. 1164): 52 
Mad. 695, Nunc Pa nakul it v. Ravula 
Subba Rao. 

(1915) 16 Cri. L. Jour. 497 (506): 1916 
Cal. 188: 42 Cal. 957, Amritalal 
Hazara v. Emperor. 


(1901) 25 Bom. 90 (93, 94, 95), Qu*en- 
Empress v. Anant Puranik. 

(1934) 1934 Nag. 71 (73): 30 N.L.R. 

269, Maganlal Ragdi v. Emperor. 

(2) (1925) 1925 All. 230 (232): 47 All. 268, 

Ram Nath v. King-Emperor (Where 
there are two provisions, one specific 
and the other general, the specific 
provision ought to be applied in pre- 
ference to the general one) . 

(3) (1910) 11 Cri. L. Jour. 264 (268): 34 

Bom. 394, Emperor v. Qarxesh 
Damodar Savakar (Conrt can and 
must proceed in respect of the 
gravest offence constituted by the 
tacts of the case) . 
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SYNOPSIS. 


SCOPE AND OBJECT OP THE SECTION 

CHIEF PRESIDENCY MAGISTRATE— POWER OF TO SANC- 
TION PROSECUTION UNDER THE SECTION . . 
ESSENTIALS OF SANCTION 

WHETHER MAGISTRATE WHO HAS SANCTIONED PROSE- 


Note No. 

1 

2 

3 


CUTION CAN TRY A CASE . . . . 4 

proviso .. .. .. .. .. ;; 5 

WANT OF SANCTION— EFFECT . . . . . . 6 

1. Scope and object of the section.— The offence of criminal conspiracy 
punishable under S. 120-B of the Penal Code, is defined in S. 120-A of that 
Code, as follows : — 


“When two or more persons agree to do or cause to be done,— 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, 
such agreement is designated a criminal conspiracy. 

Provided that no agreement except an agreement to commit an offence 
shall amount to a criminal conspiracy unless some act besides the agreement is 
done by one or more parties to such agreement in pursuance thereof. 

Explanation. — It is immaterial whether the illegal act is the ultimate 
object of such agreement, or is merely incidental to that object.’ ’ 

From the above definition it is clear that a criminal conspiracy need not 
necessarily have as its object the commission of an offence and that an overt act 
in pursuance of the agreement is not always necessary to constitute a criminal 
conspiracy. 

This section is intended to see that prosecutions for the offence are not 
started in cases which are not of a sufficiently serious nature. 1 

The following conditions are necessary for the application of the 
section : — 


(1) The offence charged must be that of criminal conspiracy. Where 
the offence charged is not criminal conspiracy but some other 
offence, the mere fact that it is asserted that the accused 
“conspired” to commit the offence in the sense that they are 
jointly responsible for the offence will not make this section 
applicable. 2 


(2) The criminal conspiracy must be one punishable under S. 120-R 
of the Penal Code. Thus, if the offence charged is abetment of 
an offence by conspiracy, no sanction is necessary under this 


Section 19 6- A — N<r*.e 1. 

(1) (1934) 1934 Col. 391 (392). Hi ratal Da* 

v. Emperor. 

(1934) 1984 Pot. 561 (563): 13 Pat. 729. 

Bhikhari Singh v. Emperor ('IT.c 
fact that 8. 196-A haa been inserted 
shows that the Legislature is anxi- 


ous that the prosecution under 
S. 120-B should not bo started 
„ indiscriminately) . 

(2) (1928) 1928 Mad. 1158 (1161, 1164): 

52 Mad. 695, Nuno Panakalu r. 
Ravula Subba Rao . 


S. 196-A 
Note 1. 
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Note 1. 


section, because, though the element of the conspiracy is present 
in such an offence, it is not punishable under S. 120-B of the 
Penal Code, but under other sections (e.g. t S. 109). 3 The 
distinction between the two offences consists in this. To 
constitute the offence of criminal conspiracy (to commit an 
offence) no overt act besides the agreement is necessary. But 
to constitute the offence of abetment of an offence by conspiracy 
some act or illegal omission in pursuance of the agreement is 
necessary. ( See S. 107, I.P.C.) 

(3) The object of the conspiracy must be one mentioned in the section. 
A criminal conspiracy entered into with any of the following 
objects will be within the section : — 

(1) Doing an illegal act not amounting to an offence. 

(2) Doing a legal act by illegal means. 4 

(3) Committing an offence mentioned in S. 196, ante. 

(4) Committing a non-cognizable offence. 5 

(5) Committing a cognizable offence not punishable with death, 

transportation or rigorous imprisonment for two or more 


vears. 

If the object of a criminal conspiracy does not fall within any of the above 
categories, the section will not apply. Thus, the commission of a cognizable 
offence punishable with death, transportation or rigorous imprisonment and not 
covered by S. 196, ante, is not included in the section and no sanction will be 
necessary for a prosecution for a criminal conspiracy having as its object the 
commission of such an offence. 0 In such cases, sanction will not be necessary 
even where the object of the conspiracy is sought to be attained by doing an 
act which is covered by the section, such as, for instance, the commission of a 
non-cognizable offence* Similarly, in such cases, sanction will not be necessary 
merely because, the offence which is alleged to be the object of the conspiracy is 
one which cannot be taken cognizance of without the sanction of a particular 
authority. 8 Thus, an offence under S. 19 (/) of the Arms Act cannot be taken 


(3) 


(1922) 1922 Cal. 107 ( 112 ): 49 Cal. 573, 

Abdul Sulim v. King-Emperor, 
(Section does not alter the former 
law that a prosecution for abetment 
by way of conspiracy punishable 
under S. 109 requires no sanction) 
(1925) 1925 Rang. 296 (299): 3 Rang. 

95. Abdul Rahman v. Emperor. 
(1934) 1934 Sind 4 (5). Muhammad 

liachal Abdullah v. Emperor. 

[See (1934) 1934 Pat. 561 (563): 13 Pat. 

729 (S. 196-A deals only with the 
case of criminal conspiracy and not 
with abetment of or attempt to 
commit an offence).) 

(4) (1925) 1925 Rang. 296 (299): 3 Rang. 

95, Abdul Rahman v. Emperor 
(Conspiracy for getting a certain 
person adjudicated insolvent by 
using forged document Sanction 
under Subsection 1 by necessary). 

(5) (1918) 1918 All. 345 (345-346): 40 > All. 

41, Thakur Das v. Emperor (Section 
applies irrespective of the amount 
of punishment that can be awarded 
for the offence.) 


(1921) 
(6) (1934) 
(1935) 
(1932) 


(1935) 
. (1935) 

(7) (1934) 


(1934) 

(1926) 


1921 Cal. 561 (562). Sukumar 

Chatter jee v. Mofizuddin Ahmed. 

1934 All. 61 (64), Ram Das v. 

f 935 ’ °' Pat. 91 (93), Chandra 

Sekharo Prasad v. Emperor. 

1932 All. 73 (74), Mohamad 

Yakub v. Emperor (No sanction is 

required for conviction under U . P • 
Excise Act (IV of 1910), S. 60 
ns offence is punishable with two 
vears’ rigorous imprisonment) . 

155 Ind. Cas. 866 (867) (Pat.), 

Ramjanam Teioari v. Emperor. 

1935 Cal. 316 (319), Abdul Rah- 
man v. Emperor. 

1934 Mad. 88 (94): 57 Mad. 545, 
Patri Venkata Jlanumantha Rao v. 

Emperor. . _ , . 

1934 Sind 4 (5), Muhamad Bachal 

Abdullah v. Emperor. 

1926 Oudh 161 (164), Bxshambar 

Nath Tandon v._ Emperor (Cheat- 
ing intended to be carried out oy 
forgery.). „ _ „ T R# 


(8) (1934) 1934 Nag. 71 (76): 30 N. I*. 
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cognizance of without the sanction of the District Magistrate. (See S. 29 of 
tie Arms Act.) But such an offence being a cognizable one punishable with 
imprisonment which may extend to three years, and not being covered by S. 196, 
ante, a criminal conspiracy with the object of committing such an offence wili 
be outside the purview of this section and no sanction will be necessary for a 
prosecution in respect of such conspiracy. 9 

2. Chief Presidency Magistrate — Power of, to sanction prosecution 
under the section. — The words “empowered fn this behalf” in sub-S. (2) of 
this section apply not only to the District Magistrate but also to the Chief 
Presidency Magistrate. Hence. a Chief Presidency Magistrate cannot sanction 
a prosecution under this section unless he is empowered in this behalf by the 
Local Government. 1 


3. Essentials of sanction. — No particular form is prescribed for a 
sanction under this section, 1 (except that in cases coming under sub-S. (2) the 
sanction must be in writing.) 

It has been held, that in sanctioning a prosecution under this section, the 
sanctioning authority is to see not whether the allegations made by the prose- 
cution side are tme but whether if true, the case is such that in the interests of 
public justice, there should be a trial. 2 

4. Whether Magistrate who has sanctioned prosecution can try a case. 
— When an application is made to a Chief Presidency Magistrate or a District 
Magistrate for sanctioning a prosecution under sub-S. (2) of this section, he is 
to see, not whether the allegations made in the application are true but whether, 
if true the case is such that it is necessary in the interests of justice to consent 
to the initiation of judicial proceedings. Hence, it has been held that the fact 
that a District Magistrate (or Chief Presidency Magistrate) has sanctioned a 
prosecution under sub-S. (2) of this section is neither a disqualification 
preventing such Magistrate from trying the case-under S. 556, post nor in itself 
a ground for transferring the case from him. 1 

5. Proviso. — If the object of a criminal conspiracy is to commit an 
offence to which the provisions of S. 195, sub-S. (1) apply, then, under sub-S. (4) 
of that section the complaint of the public servant or the Court concerned (as 
the case may be) is necessary to enable a Court to take cognizance of the offence 
constituted by the criminal conspiracy. 1 In such a case, according to the 
proviso, this section does not apply. 2 Where, however, there are several accused 
persons In a case and the provisions of S. 195 apply only with regard to some 


209, Maganlal Bapdi v. Emperor. 

(9) (1934) 1934 Nag. 71 (76): 30 N.L.R. 

269, ilaganlal Bapdi v. Emperor. 

Note 2. 

(1) (1934) Bom. 183 (184): 68 Bom. 480, 

In re*. Alexander George Greg. 

(1926) 1925 Cnl. 679 (579), Biroo Sardar 
v. 7. C. Ariff. 

Note 3. 

<1) (1917) 18 Cri. L. Jour. 634 (635): 1917 

All. 438, Takur Das ▼. Emperor 
(Direction by the District Magis- 
trate that the accused must be prose- 
cuted for criminal conspiracy under 


S. 120-B of the Penal Code and order 
by him sending case for trial to 
another Magistrate is sufficient) . 

(2) (1934) 1934 Cnl. 391 (392), /lira Lai Das 

v. Emperor. 

Note 4. 

(1) (1934) 1934 Cal. 391 (392), Uiralal Das 

v. Emperor. 

Note 5. 

(1) (1932) 1932 Cnl. 850 (856), Emperor v. 

Malhuranalh Deo. 

(2) (1924) 1924 Cal. 53 (54): 50 Cal. 461, 

Ka/i Singh v. Emperor. 
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and not with regard to the others, this section will only apply to the latter and 
a sanction will be necessary for their prosecution. 3 

6. Want of sanction — Effect. — The want of sanction under this section 
is fatal to the proceedings and a conviction obtained in the absence of such 
sanction must be set aside as illegal. 1 

The section applies not only when, for the first time, a Court becomes 
seised of a criminal transaction; but also applies to cases were subsequent to 
the initiation of proceedings with reference to an offence not requiring sanction 
under this section, it is found that the transaction in question involves an offence 
of criminal conspiracy under S. 120-B of the Penal Code, and it is proposed to 
proceed in respect of such offence. Hence, it is necessary even in such cases 
that the sanction referred to in this section must be obtained. (See, Notes 
under 8. 190). 2 But it is not necessary that such sanction must be obtained 
before the original commencement of the proceedings. It is enough if such 
sanction is obtained before the charge in respect of the criminal conspiracy is 
added or substituted. 3 

This section merely precludes a Court from taking cognizance of an 
offence of criminal conspiracy. Hence, a Court is not precluded from taking 
cognizance of a different offence in the absence of a sanction under this section, 
though the facts of the case are such that the accused might have been charged 
with an offence for the prosecution of which a sanction under this section would 
be necessary. 4 

Suppose, a prosecution is started for an offence of criminal conspiracy 
in the absence of the sanction required under this section. The question has 
arisen whether in such cases, if the facts disclose also a different offence, the 


(3) (1925) 1925 Rang. 29G (298): 3 Rang. 

95, Abdul Rahman v. Emperor 
[Offence falling within S. 195, sub* 
S. 1 Cl. (c).| 

(1929) 1929 Lab. 785 (786). Bishambat 

Das v. Emperor. 

Note 6. 

(1) (1929) 1929 Cal. 754 (755), Xibaran 

Chandra Bhalfacharya v. Emperor, 
(Conviction for a different offence 
jointly tried also set aside as it was 
not possible to separate the convic- 
tions without prejudicing the 
accused.) . 

(1933) 1933 Tat. 273 (275) : 12 Pat. 357 
JJarirharan M isra v. Emperor 
(Trial in Sessions Court proceeding 
up to stage of opinion of assessors 
being taken — Mistake found out bv 
Sessions Judge — New inquiry under 
('b. 18. Cr. P. C.. on fresh com- 
plaint after obtaining sanction must 
bo held.). 

[ See also (1934) 1934 Sind 4 (5), 

J fohamed Baehal Abdallah v. 
Emperor. (No law which requires a 
Magistrate to direct the Public 
Prosecutor to get the sanction of 
the Government so as to validate any 
proceedings which are pending be- 
fore him. If the sanction is want- 
ing he has no jurisdiction to enter- 
tain the complaint and he may dis- 
miss the complaint or he may if 
moved by the Public Prosecutor 
grant him time to obtain the neces- 


sary sanction) . ] 

[But see (1932) 1932 Cal. 786 (787), 

Haniff v. Emperor, (Conviction by 
Sessions Court — Objection on 
ground of want of sanction not 
taken during inquiry or trial — Con- 
viction not set aside — 1929 Cal. 
754, distinguished on ground that 
in that case the conviction was by 
a Magistrate) . 

(1935) 1935 Cal. 316 (319, 320), Abdul 
Rahman v. Emperor (Sanction 
obtained pending trial in Sessions 
Court — Held, that conviction need not 
be set aside if accused has not been 
prejudiced) . ] 

(2) [See also (1934) 1934 Pat. 561 (563): 

13 Pat. 729. Bikhari Singh v. 
Emperor. (If a charge is framed for 
a substantive offence a person may 
without any additional charge being 
framed be convicted of an attempt 
to commit that offence. He may 
simi'arly be convicted of abetment 
to commit that offence. But a person 
cannot be convicted of the offence 
of criminal conspiracy without there 
being a charge under S. 120-B). 1 

(3f (1927) 1927 Cal. 296 (297): 54 Cal. 155, 

AH ilia v. Emperor. 

(4) (1922) 1922 Cal. 107 (110): 49 Cal. 573, 

Abdul Salim v. Emperor. 

(1935) 1935 Pat. 91 (93), Chandra 

Sakhara Prasad v. Emperor (Prose- 
cution cannot be compelled to frame 
charge which requires sanction) . 
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proceedings can be validated by amending the charge into one for such (diffe- 
rent) offence. On this question there is a conflict of decisions. It lias been 

A® « the High Court o£ Caleutta5 an d the Judicial Commissioner’s Court of 
Oudh that the proceedings can be regularised in this manner. But a contrarv 

view has been taken by the Rangoon High Court. 5 * 7 (See also, Notes under 
Ss. 190 and 196.) 


S. 196-A 


1 S><3-I3. In the case of any offence in respect of which S. 196-B, 

the provisions of S. 196 or S. 196-A apply, Notes 
certa e in“i°es 7 inilulry in « District Magistrate or Chief Presidency 1-2 

Magistrate may, notwithstanding anything 
contained in those sections or in any other part of this Code 
order a preliminary investigation by a police-officer not being 
below the rank of Inspector, in which case such police-officer, 
shall have the powers referred to in S. 155, sub-S. (3). 

SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES .. .. .. .. 1 

SCOPE . . . . . . . . . . . . 2 

1. Legislative Changes. — This section has been newly added by S. 49 
of the Criminal Procedure Code, Amendment Act (XVIII of i923) . 

2. Scope.— The Select Committee in their report in this connection say 
as follows : — 

“This new section is designed to meet the difficulty which arises from the 
fact that cases under Ss. 196 and 196-A cannot be properly investigated by the 
police before complaints are made. Doubts have arisen as to whether investi- 
gation can be ordered under S. 155, sub-S. (2) by a Magistrate without his 
taking cognizance of the case.” 


(5) (1025) 1925 Cal. 570 (580), Biroo Sardnr 

v. Y. O. Arif} (If the facts disclosed 
on the evidence 6how n prima facie 
ense under S. 120-B then r J^ ,,r *y 
the whole proceedings will be void ab 
Initio but if the facts disclosed a 
prima facie case under S. 109 the 
proceedings are competent an(1 .** 
makes no difference that the Chief 
Presidency Magistrate eummoned 
the accused under wrong sections. 
The whole test is not under what 
sections the accused are summon- 
ed but whether the proceedings are 
competent or not). 

<«) (1926) 1026 Oudh 161 (164), BUhambar 

Nath Tandon v. King-Emperor (The 
trial started tor on object of the 

Cr. P. C.— 13C 



conspiracy which was beyond the 
cognizance of the Court of Session. 
At the same time other objects of 
the conspiracy were within the cog- 
nizance of that Court held, that the 
omission of one head which was 
beyond the cognizance of the Court 
could not affect the jurisdiction as 
/, nn - v rc £ or< ls the rest of the charges.). 

(<) (1925) 1925 Rang. 29C (299) : 3 Rung. 

95, Abdul Rahman v. Emperor (Hav- 
ing acted without jurisdiction through- 
out tho defect cannot be cured by 
now framing a charge which by law 
the Court was entitled to frame and 
which had he done so originally, would 
have avoided the present objection) . 
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Prosecution of judges and public servants. 


s. 197, 


1 97 . When any Judge, 

or auy public ser- 

Prosecution of 

Judges and pub- VOllt UOt remOV- 
lic servants. t i p t • 

able from Ins 
office without the sanction of 
the Government of India or 
the Local Government, is ac- 
cused as such J udge or public 
servant of any offence, no 
Court shall take cognizance of 
such offence, except with the 
previous sanction of the 
Government having power to 
order his removal, or of some 
officer empowered in this behalf 
by such Government, or of 
some Court or other authority 
to which such Judge or public 
servant is subordinate, and 
whose power to give such sanc- 
tion has not been limited bv 
such Government. 

(2) Such Government may determine the person by 

whom, the manner in which, the offence or 
offences for which, the prosecution of such 
Judge, Magistrate or public servant is to 
be conducted, and may specify the Court before which the trial 
is to be held. 


1 9 7*. (1) When any per - 

^ son who is a 

Prosecution of 

Judges and pub- Judge within the 

lie servants. • n ry i a 

meaning of b. ly 
of the Indian Penal Code, or 
when any Magistrate, or when 
any public servant who is not 
removable from his office save 
by or ivith the sanction of a 
Local Government or some 
higher authority, is accused of 
any offence alleged to have been 
committed by him tvhile acting 
or purporting to act in the dis- 
charge of his official duty, no 
Court shall take cognizance of 
such offence except with the 
previous sanction of the Local 

Government. 


Power of Government as 
to prosecution. 


*(CODE OF 1882— S. 197.) 

197. When any Judge, or any public servant not removable from his office with- 
out the sanction of the Government of India or the Local 
Prosecution of Judges Government, is accused as such Judge or public servant o 
and public servants. any offence, no Court shall take cognizance of such offence, 

except with the previous sanction of the Government 
having power to order his removal, or of some officer empowered in this behalf by sue 
Government, or of some Court or other authority to which such Judge or public servant 
is subordinate, and whose power to give such sanction has not been limited y sue 
Government. 

Such Government may determine the person by whom, and the manner in which, 

the prosecution of. such Judge or public servant is to oe 
Power of Government as c01lducted> and may specify the Court before which the 

to prosecution. trial is to be held. 
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SCOPE AND OBJECT OF SECTION 

JUDGE 

MAGISTRATE 


Note No. 


• • 


PUBLIC SERVANT NOT REMOVABLE PROM OFFICE SAVE 
BT OR WITH THE SANCTION OF TIIE LOCAL GOVERN- 
MENT OR SOME HIGHER AUTHORITY 

RECEIVER APPOINTED BY COURT— PROSECUTION OF 

“IS ACCUSED DUTY” 

TAKING COGNIZANCE 

WHO CAN SANCTION PROSECUTION 

ESSENTIALS OF SANCTION . . . . " 

STAGE AT WHICH SANCTION IS TO BE OBTAINED 
WANT OF SANCTION— EFFECT 

SUB-SECTION (2) .. .. .. " 

% 


S. 197. 


| 

(CODE OF 1872— S. 466.) 

466. A complaint of an offence committed by a public servant in bis capacity as 

such public servant, of which any Judge or any public 

Prosecution of Judges servant not removable from his office without the sanction 
and public servants. of the Government is accused as such Judge or public 

servant, shall not be entertained against such Judge or 
public servant, except with the sanction or under the direction of the Local Government 
or of some officer empowered by the Local Government or of some Court or other authority 
to which such Judge or public servant is subordinate, and whose power so to sanction or 
direct such prosecution the Local Government shall not think fit to limit or reserve. 

, No such Judge or public servant shall be prosecuted for any act purporting to be 
done by him in the discharge of his duty, unless with the sanction of Government. 

Sanction when to be 
given. 

Power of Local Govern- 
ment. 


The sanction must be given before the commence- 
ment of the proceedings. 

The Local Government may limit the person by 
whom, and the manner in which, the prosecution is to be 
conducted, and may specify the Court before which the 
trial is to be held. 


9 

; (CODE OF 1861— S. 167.) 

167. A charge of an offence punishable under the Indian Penal Code, of 

which any Judge or any public servant not removable from 
Prosecution against his office without the sanction of the Government, is 

Judges and etc. accused as such Judge or public servant, shall not be enter- 

tained against such Judge or public servant, except with 
the sanction or undm* the direction of the Local Government, or of some Officer empower- 
ed by the Local Government, or of some Court or other authority to which such Judge or 
public servant is subordinate, and whose power so to sanction or direct such prosecution 
the Local Government shall not think fit to limit or reserve. 


« 


O C£> O Ui CO tO M 
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Prosecution of judges and public servants. 


S. 197, 
Note 1. 


Other Topics. 

taking cognizance. See Note 7, Pt. 1. 
Inquiry by the Government before sanc- 
tion. See Note 9, Pt .13. 

“May specify the Court before which the 
trial is to be held” See Note 12. 
Offence should be specified in the sanction* 
See Note 9, Pts. 1-5. 

1. Scope and object of section. — The right to prosecute any person • 
or body of persons by whom one may have been injured is a common right which 
can only be limited by special legislation ; and in considering whether the right 
has been taken away, it must be seen whether it is taken away by express words 
or by necessary implication. 1 This section is an instance of a provision restrict- 
ing the above right . The section embodies one of the exceptions to the general 
rule laid down in S. 190, that any offence may be taken cognizance of by the 
Magistrates enumerated therein. 2 

The object of the section is to guard against vexatious proceedings against 
public servants and to secure the well considered opinion of a superior authority 
before a prosecution is launched against them. 3 But this qualified protection 
does not apply to all public servants or to all offences. The section only applies 
to a limited class of public servants and to a limited class of offences. In other 
words, before the section can be invoked, two conditions must be satisfied: 

(1) The accused must be a public servant of the kind mentioned in the 

section; i.e., he must be a Judge or Magistrate or a public ser- 
vant not removable from his office save by or with the sanction 
of the Local Government or of some higher authority. 

(2) The offence must be committed by the accused while acting or pur- 

porting to act in the discharge of his official duty. 4 

This section may be compared with S. 196, ante. The latter section refers 
to the nature of the offence charged. This section refers to the status of t o 
accused. Further, S. 196 requires two conditions: — 

(1) a complaint and 

(2) a sanction (proceeding from any of the authorities mentioned in 

the section) on which such complaint is founded. 

But the present section requires only a sanction for the prosecution. No' 
formal complaint is necessary as in the case of S. 196. 5 

The section applies to offences under the Penal Code as well as to offences 
under other laws. 0 It has been held that the section applies even o o en 


Delegation of power by the Local Govern- 
ment in the matter of removal. See 
Note 4, Pts. 5-9. 

Delegation of power by the Local Govern- 
ment in the matter of sanction. See 
Note 8, Pt. 1. 

Inquiry before sanction does not amount to 


Section 197 — Note 1. 


(1) (1878) 3 Cal. 758 (761), Empress v. Muni- 

cipal Coloration of the Town of 
Calcutta (Per Ainshe, C. J.). 

(2) (1921) 1921 Ma<l. 278 (278) : 44 Had^417, 


Ibrahim 


Muhammad 
Dawood. _ . 

(3) (1929) 1929 Bom. 375 (376), Hanmant 

Shrinivas v. Emperor. 

(4) (1928) 1928 Mad. 161 (162, 163) : ->1 

' ' Mad. 259, Jagannadhavwamy Aatdu 


v. Manikkam. 

(1933) 1933 Sind 161 (162): 27 S.L.K. 

3, Hidayatullah v. Emperor. 
fl925) 1925 Oudh 565 (565): 28 Gudh 

(19 > ell 155, Emperor v. Krishna Kan . 

(5) ,1870) Rat. Un^B.^0 - 0«- « >’ 

tS60 “ca^" 467, Barindw 

Kumar v. Emperor. J . 

(6) ISee (1868) 1868 Pun. Re. No. 2, P- - 
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committed outside British India. 7 (Sec Notes under S. 188 for further dis- 
cussion.) 

• 2. Judge . — A “Judge” as defined in S. 19 of the Penal Code is 
entitled to the protection of this section whether or not he is removable from his 
office without the sanction of the Government, 1 This is now made clear by the 
amendment of the section in 1923. 

The following persons have been held to be Judges for the purpose of 
this section : — 

(1) The President of a Municipality or other Local Board when accept- 

ing or rejecting nomination papers for election. 2 

(2) A member of a village panehayat Court. 3 

(3) A village Munsif in the Madras Presidency trying suits under the 

Madras Village Courts Act (1889). 4 

(4) A Village Magistrate in the Madras Presidency when trying an 

offender under Regulation, XI of 1816. 5 But a Village Magis- 
gistrate when he is preventing the commission of an offence does 
not act as a Judge. 6 

See also Note 3. infra. 

3. Magistrate. — Before the amendment of the section in 1923 the 
■section did not apply to Magistrates as such. A Magistrate would be entitled to 
protection under the old section only if he was not removable from office with- 
out the sanction of the Government or if the offence was committed by him as 
a Judge , i.e., while trying a case (See S. 19, Penal Code). A Magistrate who 
was removable without the sanction of the Government and who was accused 
of an offence committed by him while merely holding an inquiry (not being 
a trial) under the Code would be outside the purview of the section. Under 
the amended section such a Magistrate also would be entitled to the protection 
of this section . 1 

4. Public servant not removable from office save by or with the sanc- 
tion of the Local Government or some higher authority. — For the definition 


S. 197, 
Notes 
1—4. 




► 


Dooloo Midi v. Den a Singh (The 
corresponding section of the Code of 
1861 onlv applied to offence under 
the Penal Code — This is no longer 
good law).] 

(7) (1931) 1931 Cal. 646 (648), Sasadhar 

Acharjya v. Sir Charles Tegrat 
(Offence in French Chandranagore) . 
Note 2. 

<1) (1871) 6 Mad. H. C. R. App. 21 (22), 

High Court Proceedings, 29th Mann, 
1871 . 

1929 Mad. 175 (176). Abboy Naidu 
v. Kanniappa Chettiar. 

1923 Mad. 475 (476): 47 Mad. 

585, Sarvothama Rao v. Chairman, 

Saidape.t. 

<(8) (1931) 1931 Mad. 492 (494). Lakshimi 

Narayana Jyer v. Chinnappa Goun - 
dan. 

1922 Mad. 62 (62), Ponmuamy 

Thevan v. Emperor. 

1928 Mad. 391 (391), Damarla 

Subbiah v. Muhammad Mastan. 


K 2) (1929) 
(1923) 


(1922) 

(1928) 


(4) (1929) 


1UUU 


JL I £i 


\ a no): 

52 Mad. 347, Sivaramakrishna Iyer 
v. Seshappa Naidu . 

(1929) 1929 Mad. 256 (256), Subba Naidu, 
Tn re (Village Court executing a 
decree by way of distraint under 
S. 48 of Act I of 1889 is a Court 
as defined in the Act and the MunRif 
if he himself distrains, is still acting 
as a Jud f?e of that Court). 

(1933) 1933 Mad. 270 (270), VenJcatasubba 
Rao v. Emperor (Kurnam who was 
also acting as a village munsif is a 
judge) . 

(1904) 1 Cri. L. Jour. 321 (326): 27 

Mad. 223, Palaniappa Chetty v. 
Annamalai. 

23 Mad. 540 (543, 544), Kanda- 
samy v. Soli. 

23 Mad. 540 (544), Kandatamy v. 
Molt, 


(5) (1900) 

(6) (1900) 


Note 3. 

(1) See Report of Select Committee (1922). 
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S. 197, 
Note 4. 


of “ public servant” see S. 21 of the Penal Code (which applies to this Code 
by force of S. 4, sub-S. (2), ante) . 

This section applies only to such public servants as are not removable from 
office save by or with the sanction of the Local Government or of some higher 
authority. Before the amendment of the section in 1923 the section applied to 
public servants who were not removable from office without the sanction of 
the Government of India or the Local Government’ \ These words would not 
include public servants removable from office only by the Secretary of State for 
India and not by the Local Government or the Government of India The 
alteration of the section brings such public servants also within the purview of 

the section. 1 

The substitution of the words “save by or with the sanction” for the 
words “without the sanction” which occurred in the section before the above 
amendment gives legislative effect to the view taken under the old section that 
the test for the applicability of the section is not only that the public servant 
must not be removable by any other authority than that mentioned in the section 
but also that he must be removable by such authority . In other words, the public 
servant must be capable of being removed from his office by any of the authorities 

mentioned in the section.- 


The expression “Government” in the section refers to the Government 
acting in its executive capacity. Hence a public servant who is removable 
from°his office only by the Legislature is not entitled to the protection of this 
section. 3 The Commissioner in Sind is not a “Local Government” within the 
meaning of this section. 4 

There is a conflict of decisions as to whether the section applies to public 
servants who are removable from office by an authority to whom the Go\ ernmen 
lias delegated the power of dismissal. On the one hand, it has been held. y le 
High Court of Madras, 5 Lahore 6 and Rangoon 7 that the section applies in sue 
cases. The reason given is that in such cases, the Local overnmen 
itself acts, though a particular officer is chosen as the medium - \ r ° l 
whom the act is done and that it is an ordinary case of qmfaciv 
per alium facit per se, (he who acts through anot er ac s 
himself) . s But a contrary view has been taken by the Allahabad Hig g 
the ground that there is no mention in the section of any delegated authority, 
similar view has also been taken in a later Madras decision. u ™ . 

power of removal has been transferred out and out by the oca over 
some other authority, this section will not apply. 9 b 


Note 4 . 

(1) See Report of Select Committee (1922). 

(2) (1878) 3 Cal. 758 (761. 763), Empress v. 

Municipal Corporation of the Town 
of Calcutta. 

(3) (1878) 3 Cal. 758 (762, 763), Empress v. 

Municipal Corporation of Calcutta. 

(4) (1932) 1932 Sind 177 (180), Suganchand 

v. Naraindas . 

(5) (1917) 1917 Mad.. 344 (346), Abdul Ekadir 

Sahib, In re. 

(6) (1922) 1922 Lah-. 337 (338), Emperor v. 

Ehanchand. 

(7) (1934) 1934 Rang. 238 (239, 240) : 12 

Rang. 530, Kyaw Htin v. Ah Too 
(1935) 1935 Rang. 165 (166), Maung Ela 


Maun a v. Emperor. . 

(8) (1908) 7 Cri. L. Jour. 163 (164), Eall ‘ x '}. 
( ^ -u-ar Valia Mxdji Lavijx v. Lathi 

State (Fouzdar in a Native State not 
removable without sanction of Agent 
to the Governor is entitled to protec- 
tion under the section as he is not 
removable without sanction of Govern- 
ment in the person of the Agent). 

(91 (1926) 1926 All. 271 (273): 48 All. 264, 
v Jalaluddin v. Emperor. 

(9-a) (1935) 1935 Mad. 442 (444), Ptcha 

( PUlai v. Balasundara MudalV- 

(9-b) (1935) 1935 Rang. 263 (264) 

Emperor v. Maung bo Maung. 
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There is a difference between removal from office and ceasing to hold 
office. The fact that a public servant will erase to hold office in certain circum- 
stances does not affect the question whether he can be removed from his office 
without the sanction of the Government . Thus, the president of a Taluk Board 
who is not removable from office without the sanction of the Government is 
entitled to the protection of this section, though if he absents himself from a 

certain number of meetings, he will cease to hold office even without bein« 
removed from it. 10 


Where a public servant is removable from his office without the sanction 
of any of the authorities mentioned in the section, the fact that the Local Govern- 
ment has the power of restoring to office such public servant after his dismissal 
by some other authority does not bring him within the purview of this section. 11 

In determining the question of the applicability of this section, it is the 
status of the accused at the time of the commission of the offence and not at the 
time of the commencement of the prosecution that must he taken into account. 12 

A Corporation (like the Calcutta Municipality) is not a public servant 
within the meaning of this section. 13 The protection conferred by this section 
on the public servants mentioned therein does not extend to persons to whom 
such public servants may delegate any portion of their powers. 14 

The following have been held to be public servants to whom the section 

applies : — 

(1) Member of Municipal Council. 13 

(2) Member of District Board. 10 

(3) President of Taluk Board. 17 

(4) President of Municipality. 18 

(5) The village officers referred to in the undermentioned cases. 19 


(10) (1933) 


(11) (1922) 


( 12 ) 

(13) 


(15) 



(1932) 

(1878) 


(14) (1897) 


(1984) 

(1928) 

(1980) 

(1890) 


1933 Sind 161 (163. 164): 27 

S. L. R. 3, U idayatullah v. Em- 
peror . „ 

1922 Nag. 121 (121, 122). Knpa 
Singh v. Emperor (Fact that Forest 
Ranger dismissed by the Conservator 
can be restored by the Government 
docs not bring him within the 
section). 

1932 Sind 177 (179), Suganchand 
v. Narain Das. 

3 Cal. 758 (760. 762), Empress v. 
Municipal Corporation of the Town 
of Calcutta (The words "every 
officer" in the 10th clause of S. 21 
of I. P. Code, seem rather to point 
to an individual than to an incor- 
porated body) . , * , , , 

2 Weir 226 (226), Venkatesalu 

Naidu v. Beeraman Chctly (No sanc- 
tion is necessary for prosecuting a 
Municipal Chairman Delegate for act a 
done qua Chairman Delegate ) . 

1934 Cal. 838 (841), Nur Ahmad 
v. Jogcsh Chandra Sen. 

1928 All. 756 (758): 51 All. 377, 
Bhairon Prasad r. Emperor. 

1930 Lah. 147 (147), Mahomed 

Raflq r. Emperor. 

1890 Pun. Re. No. 14, p. 28, 
Btikshi Ram Labhaya v. Diioan 


(1902) 

(1932) 

(16) (1933) 
(1932) 
(1925) 

(17) (1929) 
(1933) 

(18) (1928) 
(1928) 

(1893) 

(1926) 

(19) (1917) 

(1927) 


Gonpt/l Rai. 

1902 Pun Re. No. 17, p. 48, Nur 
1 inhale v. Emperor . 

1932 Sind 177 (178. 179), Sugan 
C hand v. Naraindae. 

1933 AH. 543 (544): 55 All. 798, 
Iludra Dal It hat t v. Emperor . 

1932 ° u dh 308 (309). Bajrung 

Eahadur Stngh v. Emperor . 

1925 Oudli 565 (566): 28 Oudli 
tas. 155, King-Emperor v. Krishna 
Kant . 

1929 Mad. 8 (10): 52 Mad. 446. 
Sivasankaram v. Emperor. 

1933 Sind 161 (162, 163. 164): 27 

S. L. R. 3, H idayatullah v. Em- 
peror. 

1928 £ aI - 516 (518): 56 Cal. 227, 
Ram Narayan v. Paswanth Sen. 

I? 2 ? 1158 ( 116 °. H61): 52 

Mad. 69o, Nunc Panakalu v. Subba 
Rao . 

1 Weir 243 (243), In re Chairman 
of the Municipal Council, EUore. 
J 9 ? 6 Rang- 171 (172): 4 Rang. 

128 , Emperor v. TJ Mnung Gale. 
1917 Bom. 33 (33): 42 Bom. 172, 
Emperor v. Bhimaji Venkaii Nadnir 
(A Vatandar Patil) . 

1927 Bom 432 (433), Kalu Mahadu 
Eatil v. Emperor (Revenue Patil). 


S. 197, 
Note 4. 


S. 197, 
Notes 
4-5. 
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The following have been held not to be public servants to whom this 
section applies: — 

(1) Police Patel in the Bombay Presidency. 20 

(2) President of Union Committee. 21 

(3) Forest Ranger. 22 

(4) Chairman of Co-operative Credit Society. 23 

(5) Sub-Overseer of P.W.D. 24 . 

(6) The officers referred to in the undermentioned cases. 25 

5. Receiver appointed by Court — Prosecution of. — A receiver appointed 
by a Court is not a public servant who is “not removable from his office save by 
or with the sanction of a Local Government or some higher authority . Hence, 
the sanction of the Local Government is not necessary for his prosecution in 
respect of acts done by him as receiver. Nor is the permission of the Court which 
appointed the receiver necessary for his prosecution, 1 the reason being that in the 
absence of a specific provision of law exempting a person from prosecution either 
expressly or by necessary implication, the status of a person is by itself no bai 

to his prosecution. (See, Note 1, ante.) 

The High Court of Calcutta has, however, held that the sanction of the 
Court must be obtained before a prosecution is instituted against- the receiver for 
criminal breach of trust in respect of the properties taken possession of by him 
as receiver. 2 This view is based on principles guiding the Court of Chancery 
in England, and not on any specific provision of law. It is submitted that this 
view is not correct. 

As to the liability of an executor or administrator filing false accounts in 
Court to be prosecuted without the sanction or complaint of the Court, see the 


(1870) 7 Bom. H. C. R. 64 (65), Reg. 
v. J [alhar Ramehantlra (Kulkarni). 

(20) (1880) Rat. 147 (147), Queen-Empress v. 

Yirbusapa. 

(1880) 4 Bom. 357 (358), Imperatrix v. 
Bhagwandevrag . 

(21) (1929) 1929 Mad. 175 (176), Abboy Naidu 

v. Eanniappa Chettiar. 

(1925) 1925 Cal. 782 (782): 52 Cal. 431, 
Mohammed Yasin v. Emperor. 

(22) (1922) 1922 Nag. 121 (121, 122), Kripa 

Singh v. Emperor. 

(23) (1935) 1935 Bom. 36 (36), Shridhar Maha- 

dco PathaJi v. Emperor. 

(24) (1912) 13 Cri. L. Jour. 770 (770) (Mad.), 

In re Reddy Vcnkayya. 

(25) (1879) Rat. Un. Re. Cr. Cas. 142 (142), 

Queen-Empress v. Ganpat (Inspector 
of Police may be removed from 
office under S. 8 of the Bombay 
District Police Act, without the 
sanction of the Government) . 

(1934) 1934 Pat. 548 (549), Jotindra Nath 
Mukherji v. Radha Krishna Budhia 
(Municipal Engineer) . 

(1917) 18 Cri. L. Jour. 106 (106): 1917 
Lah. 179, Nathu Khan v. Muhammad 
Baksh (Member of a notified area com- 
mittee) . 

(1924) 1924 Lah. 310 (311), Kishen Singh 


v. Girdhari Lall (Municipal Secre- 
tary) • . . 

(1931) 1931 Bom. 527 (528), S. S. Shirks, 
In re (Under S. 9 (2) of the Bom- 
bay Act IV of 1923, the administra- 
tive officer of the school board can 
be removed from his office, without 
the sanction of the Government) . 
(1934) 1934 All. 173 (174), Anicar Vllah 
v. Emperor (Clerk in U. P. District 
Board is not servant of Local Go- 
vernment) . 

Note 5. 

(1) (1928) 1928 Bom. 493 (494): 52 Bom. 898, 

Khimchand Narottan Das, In re. 
(1934) 1934 Bom. 306 (307), Lukmanj* 
Kamruddin v. Valibhai Karimbhai. 
(1912) 15 Ind. Cas. 491 (492) (Cal.), 

Nagendra Nath Srimoney v. Jogendra 
Nath Srimoney. _ , 

(2) (1918) 46 Ind. Cas. 836 (840): 1919 Cal. 

647: 46 Cal. 432, Santok Chand v. 
Sugan Chand Manawat. 

[See also (1912) 15 Ind. Cas. 489 (490) 
(Cal.), Anath Nath Dey v. Mohan- 
dra Nath Srimani (Defamation while 
acting on behalf of estate) . 

(1903) 30 Cal. 721 (724) TV. R . Fink v. 
The Corporation of Calcutta.] 
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undermentioned case. 3 

m the !eeti Is a ^ CUsec ^ ■ ■ ' duty”— The corresponding words that occurred 
m the section before its amendment m 1923 were “is accused as such Jud*e or 

public servant of any offence”. There was a conflict of decisions as to the 
interpretation of these words. The general view was that the words referred to 
all offences committed by him in the course of an action which was taken or 
purported to be taken in compliance with an official duty. 1 But in a few deci- 
sions it. was held that the words only applied to cases where the offence was such 
that the fact of the offender being a public servant was an essential ingredient 
ot the offence as it was defined under the law. 2 In other words, according to 
this view, the section only applied to those offences which according to their 
definition under the law could only be committed by public servants and not by 
others, as, for example, an offence of taking or attempting to take a bribe (Indian 
Penal Code, S. 161 ) 3 or an offence of fabrication by a Judge of the record of a 
case before him (Indian Penal Code, Ss. 167, 21S)« but not to offences which 
could be committed by anybody and not by a public servant or Judge alone/* 
Thus, where a Judge used insulting and defamatory language in the course of 
the trial of a case it was held that the section did not apply to the offence (if 
any) committed by the Judge. 6 Similarly, it was held that where a public 
servant was entrusted in his official capacity with certain moneys and he com- 
mitted criminal breach ot' trust in respect of such moneys it was held that the 
offence not being one which could only be committed by a public servant, the 
section did not apply. 7 So also, where the Superintendent of the Gun Carriage 
Factory in Madras imported certain timber (required for such factory) without 
taking out a license and thereby committed an offence under a certain Municipal 
Act, it was held that as the offence was not one which could he committed only 
by a public servant, the section did not apply to the case. 8 

By S. 50 of Act XVIII of 1923 the words “as the Judge or public servant’ ' 7 

were replaced by the words “while acting or purporting to act in the discharge 

— — — 


(3) (1921) 1921 Cal. 431 (432), Krishna Lai 

Dhar v. Emperor (Held, that under 
the provisions of Probate Act, S. 98, 
such act is olTence under Penal Code, 
S. 193 and hence sanction of Court 
was necessary under S. 195 as it 
stood before amendment of 1923). 

Note 6. 

(1) (1867) 1867 Pun. Re. No. 47 (84), Grown 

v. Boodh Singh. 

See also cases died i/i fool-notes 23 to 34, 
below. 

(2) See cases cited in foot-notes 3 to 8, below. 

(8) (1917) 1917 Bom. 33 (33, 34): 42 Bom. 

172, Emperor v. Bhimaji Venkafi 
Nadgir. _ 

(1922) 1922 Mad. 62 (62), Ponnusamg The- 

van v. Emperor. 

*4) (1877) 2 Bom. 481 (486), Imperatrix v. LaK- 

s/unan Sakharam. 

(5) (1870) 7 Bom. H. C. R. 61 (63), Reg. v. 

Par sham Keohav (Section 167 of 
Code of 1861 relates only to those acta 
• and omissions which are declared to 
bo offences when they are committed 
by a public servant) . 

(1909) 9 Cri. L. Joux. 89 (89, 90): 82 

Mad. 255, Palaniandi v. Ancna- 
' challam (Fabrication of record by 

<1908) 7 U< OrL L. Jour. 163 (164, 165), 

•Or. P. C.— 187 




Valia Mulji Lavji v. Lathi State 
(Fouzdar accused of offence under 
sections 324 and 355 of the I. pf 
...... Kathiawar). 

(1900) 13 C. P. L. R. 126 (128, 129), 
Empress v. GhMam Kadir Khan 
(Offence under S. 330, I. P. C. — 
Umrgo against Sub-Inspector of 
x oiici Held no sanction necessary 

as offence was not peculiar to public 
servant as such) . v 

mi 7 ? ite »r in f oot - n ote8 6 to 8, below. 

(«) (1890) 26 Cal 852 (861, 862), Nando Lai 

V. Hitter (Insulting and defamatory 
language towards a pleador in the 

him r ) S .° a tr,al ° f a 0080 txrfore 

[See also (1900) 2 Bom. L. R. 1079 (1080), 

flit ° Uarlekar (Where one Magis- 
trate uses abusive language to 

d?°h 1 * e 1 T whi J° jointly engaged in the 
discharge of their Majesterial func- 
tions, it is not necessary to obtain a 
sanction under this section before 
proceeding against him for the use 

<n aoi6) ft (169): 1917 

Mad. 344, Abdul Khader Sahib, In 

(8) (1002) 25 Mad IS (23), The Municipal 

Commissioners of Madras v. Major 


S. 197, 
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S. 197. 
Note 6. 


of his official duty;" the object of the amendment was stated to be to amplify 
the words and to make the sense clear. 9 There has, nevertheless, been a conflict 
of decisions as to the interpretation of these words also. At least four different 
views have been expressed : — 

(1) The first view is that the section applies only where the offence is 
such that it can be committed only by a public servant and not 
bv anvbodv else. 10 But this view has been only very rarely 
expressed. It is generally accepted that such a view is not 
correct and that the present section makes it clear that the test 
is not whether the offence is capable of being committed only by 
a public servant and not by anybody else but whether it is com- 
mitted under the circumstances specified in the section. 11 In 
other words the question as to whether the particular offence 
comes under the present section depends not on the nature of 
the offence but on the circumstances under which it is committed. 


(2) The second view is that the section applies only if the act com- 
plained of is itself done by the public servant in jmrsuance of 
his public office although it may be in excess of the duty or an 

absence of such dutv. 12 

* 



The third view is that the section refers to cases where the act 
constituting the offence is so connected with the official duty or 
act as to be inseparable from it, in other words, is so connected 
with the official duty or act as to form part of the same trans- 
action , 13 This view is wider than the second view stated above 
and the difference may be brought out by means of an 
illustration. 


A, a public servant was engaged in the task of realising certain taxes 
from some persons who had defaulted in their payment. He was 
talking to the defaulters in connection with the business. A crowd 
of spectators had gathered round him. While he was thus engaged 
he suddenly turned round when he saw the complainant, one of 
the spectators, standing at a little distance from him in a posture 
which he thought was disrespectful to him. Thereupon he 
assaulted the complainant and handled him roughly. Held, that 
the act of the public servant in the circumstances of the case, 
formed part of the transaction (viz., the realisation of arrears 


(9) Statement of Objects and Reasons, 1914. 

(10) (1929) 1929 Bom. 375 (377), Hanmant 

Shrinivas Kidkarni v. Emperor ( Per 
Baker, J.). 

[See also (1929) 1929 Mad. 172 (173): 52 
Mad. 347, Sivaramakrishna Iyer v. 
Seshappa Naidu. J 

(11) (1929) 1929 Mad. 659 (660, 661): 52 Mad. 

602, Qangaraju v. Venki. 

(1933) 1933 Sind 161 (164): 27 S. L. R. 

3, Eidayatullah v. Emperor. 

(1930) 1930 Sind 144: 24 S. L. R. 385, 
Karachi Municipality v. Mukhtxarkar 
of Karachi. 

(1934) 1934 All. 97S (978), Sukhdeo v. 
Emperor. 


(1935) 1935 Nag. 52 (53), Syed Abdul Hadi 
v. D . P. Mishra. 

(1934) 1934 Rang. 238 (239), Kya-w Htin 
v. Ah Too. 

(1935) 1935 Pat. 52 (53, 54): 14 Pat. 299,. 
Ram Singh v. Rizxvi. 

(12) (1935) 1935 Cal. 176 (176), Gango Prashad 

Sinha v. Brindaban Chandra Das. 
(1935) 1935 Rang. 263 (265, 266) (F. B.), 
Emperor v. Maung Bo Maung. 

(1927) 1927 Mad. 566 (566, 567): 50 Mad. 

754, Raja Rao v. Ramasxcamy. 

See also other cases cited in foot-notes 23 to 
34, belmc. 

(13) (1935) 1935 Pat. 52 (55, 56): 14 Pat. *99, 

Ram Singh v. S. A. Rizuri. 
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(4) 


ot taxes) in which lie was engaged in the discharge of his official 

duty and that he is entitled him to the protection under this 

section. According to the second view expressed above 

however the act could not he said to he in pursuance of anv 
official duty. 

Th ? ±0U ‘.' lh vunv ls ,llat if is 1101 necessary that the action involvin«- 
the offence must lie done or purported to he done in complimwe 

with an official duty. It is enough if the action relates to the 
discharge of an official duty, although it may he in derogation 
ot that official duty. In other words, the applicability of the 
section depends not on the >i«.|«rc of the action which involves 
the offence hut on the matter to which the action relates so that 
the words “in the discharge of an official duty” might be read 
as '•in the matter of the discharge of an official dutv.” Thus 
where it is the duty of a public servant as such to keep a certain 
building of which he is in charge in a sanitary condition and he 
fails in his duty in this respect and thereby commits an offence 
it cannot be said that his failure or omission is in compliance 
with such official duty. Nevertheless, it has been held that lie 
commits the offence while acting or purporting to act in the 
discharge of an official duty . 13 Similarly, a Municipal Coun- 
cillor who in violation of his obligation as such Councillor 
acquires a share in a contract with the Municipality (of which 
he is a Councillor) and thereby commits an offence has been 
held entitled to the protection granted by this section . 16 But 
in such cases the action of the accused relates to the discharge 
of his duty as a public servant. This view is, however verv 
wide. 

• 

But in spite of the conflict of decisions above referred to, it is settled law 
that an offence which does not come within any of the categories enumerated in 
the above classification is not covered by this section. In other words 
this section applies only to acts that can be said to he done in an official 
capacity and not to acts done in a private capacity. The conflict of decisions 
above referred to is only as to the question when an act constituting an offence 
can be said to be done in an official capacity. Thus, the mere fact that an 
offence is committed by a public servant when he is in office is not enough to 
attract the provisions of this section . 17 It is not even enough to bring a case 
within this section that an offence is committed by a public servant at a time 
during which he is engaged in the transaction of official business . 18 Thus an 
offence will not come within the section merely because it is committed bv a 
Judge while he is sitting on the Bench and trying cases. The reason is that a 


(14) 

(15) 

(16) 

(17) 

( 18 ) 


(1935) 

(1930) 

(1928) 

(1927) 

(1935) 


1935 Pat. 52 (55. 56) : 14 Pat. 
299, Ram Singh v. S. A. Rizwi. 
1930 Sind 144 (145): 24 S. L. R. 
385, Karachi Municipality v. ifukh- 
tiarkar of Karachi. 

1928 All. 756 (757. 758): 51 All. 
377. Bhairon Prasad, v. Emperor. 

1927 Mad. 566 (567): 50 Mad. 754, 
Raja Rao v. Ramaswamy. 

1935 Pat. 52 (56) : 14 Pat. 299, 


Ram Singh v. S. A. Rizwi (Offenrp 
committed purely on private accost 
unconnected with the official act would 

♦hp ,,e Undor S - 197 - tbou * b when 
the offence was committed the Jndee 

(1932) ,he 

<1932> aXdKrv 
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S. 197. Judge sitting on the Bench can act in a private as well as in official capacity 
Note 6. and this section does not apply to acts done in a private capacity. 19 

It is a question of fact in each case whether the alleged offence has been 
committed in an official capacity or not, 20 In determining this question the 
Court must at the outset have regard to the allegations in the complaint (if any) 
in the case. 21 

The section does not mean that the very act which constitute the offence 
must be the official duty of the public servant concerned. If such were the case 
the section would have no operation at all and would involve a contradiction in 
terms because an act cannot at the same time be an official duty as well as an 
offence. 22 

I Illustrative cases. 

(!) A Judge or public servant passing certain orders or making certain communi- 
cations in the course of official duty or a Judge regulating the conduct of a 
case which he is trying makes certain remarks which aie objected to as defa- 
matory or insulting. lie commits the offence (if any) while acting in the 
discharge of an official duty, the reason being that the passing of the orders or 
making the communications constitutes his official duty. 2 ** 

(2) A public servant or Judge purporting to exercise the powers vested in him as 
such public servant or Judge orders the arrest and detention in custody of a 


l 19) 


■jo ) 


< 21 ) 



i 23) 


(1927) 1927 Mad. 566 (567): 50 Mad. 754, 
Itaja Rao v. Ramasuamy. 

(1916) 17 Cri. L. Jour. 168 (170): 1917 
Mad. 344, Abdul Ehadir Sahib, In 
re. 

(1928) 1928 Mad. 72 (72): 8 Lah. 647, 
Muhammad Ismail v. The Crown. 

(1935) 1935 Pat. 52 (55): 14 Pat. 299, 
Ram Singh v. S. A. Rizwi. 

(1902) 1902 Pun. Re. No. 17, p. 47 (48), 
Nur Bakhsh v. Emperor. 

(1935) 1935 Cal. 176 (176). Ganga Prasad 
Sinha v. B rindaban Chandra Das. 

[But compare (1933) 1933 Mad. 268 (269), 
Public Prosecutor v. Netlore Adina- 
rayana Reddi (It is not correct to say 
that only the complaint and sworn 
statement should bo consulted).] 

(1929) 1929 Mad. 172 (173): 52 Mad. 347, 
Sivaramakrishna Iyer v. Seshappa 
Naidu. 

(1929) 1929 Mad. 659 (660): 52 Mad. 
602, Gangaraju v. Venki. 

(1935) 1935 Pat. 52 (54): 14 Pat. 299, 
Ram Singh v. S. A. Rizwi. 

(1934) 1934 All. 978 (979), Sukhdeo v. Em- 
peror. 

(1886) 9 Mad. 439 (440), In re Gvlam Mu- 
hammad Sharif Uddaulah (Defama- 
tory language used by a Judge in the 
course of the trial of the suit) . 

(1905) 2 Cri. L. Jour. 119 (123, 124, 125) 
(Lali.), Chaudhri Amir Singh v. 
Empe-ror (Munsif at hearing of com- 
plainant’s case asked him why he had 
not brought his witnesses and com- 
plainant replied that his witnesses were 
to attend that day before another 
Munsif. Upon this the Munsif broke 
out into the most foul abuse of his 
female relatives) . 

(1931) 1931 Oudh 392 (393, 394), Bhagi- 
rath v. AH Hamid (Comments on de- 
fects and irregularities in petition 
while returning it) . 

(1934) 1934 All. 978 (979), Sukhdeo v. 

Emperor (Magistrate using insulting 
language while holding Court and 
complainant was in witness box — Ab- 
sence of sanction is a bar to taking 


cognizance of complaint) . 

(1933) 1933 Sind 165 (166): 27 S. L. R. 

36, Harumal Hotchand v. Haji Imam - 
bux Jotoi (Zamindar requesting Exe- 
cutive Engineer to provide him with 
a more liberal supply of water. In 
answer to that application the Engi- 
neer said : "Bhena, we supply water, 
still you say you are dissatisfied”. 
The word was a term of abuse and a 
complaint under Penal Code, S. 504, 
was lodged. Held, that the Execu- 
tive Engineer when he made the 
answer was clearly acting in his offi- 
cial capacity) . 

(1902) 1902 Pun. Re. No. 17 (47, 48), 
Mur Bakhsh v. Emperor (Letter by 
Municipal Councillor that complain- 
ant had built a new wall in the pub- 
lie street and that proceedings should 
be taken against him — Prosecution 
against Councillor for defamation 
Held that sanction necessary) . 

(1890) 1890 Pun. Re. 14 (28, 29), Bakshi 
Ram Labhaya v. Diwan Ganpat Rat 
(Resolution passed by Municipal Com- 
mittee containing defamatory, matter 
— Complaint against a Councillor for 
defamation). 

(1934) 1934 Pat. 548 (549), Nath Mukhar- 
ji v. Radhakrishna Budhia (Report 
by Municipal Commissioner that cer- 
tain road-metal was missing and that 
on enquiry it was learnt that a cer- 
tain contractor had removed the] 1 ® 
— Prosecution for defamation — Held 
that sanction was necessary). 

[But see (1921) 1921 Cal. 388 (388, 389). 
Baisnab Charan v. Sukhmoy (A 
Magistrate or a Judicial Officer who 
is holding a trial cannot be said to be 
acting in a judicial capacity if k® 
abuses or defames a witness or legal 
practitioner appearing before him) . 

(1916) 17 Cri. L. Jour. 462 (462, 463): 

1917 Mad. 769, In re Abdul Rahtman 
Khan Sahib (Union Chairman remov- 
ing obstruction to public street by com- 
plainant — Accused using insulting lan* 
guage — Sanction held not necessary) 
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certain person when the circumstances Jo not. justify such action Tl.n 

offence (it any) is committed by the accused while oui porting to act in the 
discharge of his official duty.m ~ 

(3) A Judge (having the duty of maintaining a record of cases tried hv him) fabri- 
cates the records of a case before him and thereby commits an offence He 
comm, s the offence while acting in the dischaige of an official duty, because 
the action w Inch lie takes, tie., the preparation of the record is a duty im- 
posed on him by his official position.-'-. Even if the record should relate to 
an entirely niinguiaiy ease, the offence committed by tlie Judge would come 
with m the provisions of this section, because, in such cases, the accused would 
be purporting to act in the discharge of an official duty,** in other words he 

would be professing to dischaige an official duty, though not actually doing 
so . 


(4) A revenue patil was charged under S. 420, Indian Penal Code, for having cheat- 

ed the Government and dishonestly induced it to part with money by mis- 
representation that a certain person was employed as Patkari for the village 
in a certain year when as a matter of fact, no Patkari was employed in the 
village during that year. Held, that the offence was committed while the 

accused was pu; porting to act in the discharge of his official duty. 27 

% 

(5) A public servant having power to arrest and keep under custody persons sus- 

pected of certain offences, tortures a person whom he has arrested under such 
power with a view to force him to confess his guilt. The public servant 
neither discharges nor purports to discharge his official duty while torturing 
the prisoner in this way. 2 s 

(6) A Municipal Councillor being prohibited from entering into or acquiring any 

interest in any contract with the Municipality of which he is a Councillor 
does so and thereby commits an offence. He does not commit the offence 
while acting or pinpointing to act in the discharge of his official duty, because 
the action which he takes is not required by his official duty.29 

(7) The Chairman of a Local Board is accused of having threatened a voter that he 

would increase his property tax and would prosecute him for alleged encroach- 
ment on Municipal land if he did not exercise his franchise in a particular 
manner. The alleged offence is not committed while acting or purporting to 
act in the discharge of ail official duty. 30 


(8) A Judge was accused of an offence alleged to have been committed by him 
while preventing an offence. Held, that he did not commit the offence while 
acting or purporting to act in the discharge of his official duty, as the 
prevention of offences was not one of his official duties. 3 * 


( 24 ) (1921) 1921 Cal. 388 (388. 389), Baisnnb 

Charan v. Sukhomoy (Judge de- 
taining witness) . 

(1932) 1932 Mad. 214 (215). Ganapathy 
Goundan v. Emperor (Village Mun- 
sif in Madras Presidency arresting 
and keeping under arrest persons 
suspected of murder). 

(1929) 1929 Mad. 659 (660): j 2 Mad. 

602, Gengaraju v. Tenki (Village 
Magistrate sent his talayari to fetch 
the complainant and told him that 
“for not appearing when summons 
was sent, he sentenced him to im- 
prisonment in the chavadi, # and con- 
fined him in his chavadi. The com- 
plainant charged the Magistrate of 
wrongful confinement) . 

(1934) 1934 Rang. 238 (239) : 12 Rang. 

530, Kayaw Htin v. Ah Too (Excise 
Sub-Inspector — Prosecution of, under 
S. 342 — Sanction of Local Govern- 
ment is necessary) . 


(25) (1920) 1920 Mad. 323 (123), Subbiah 

Pillai v. Emperor. 

(26) (1929) 1929 Mad. 172 (173): 52 Mad. 

317, Sivararnakriuhna Iyer v. Sc- 
*hnppa Naidu. 

( 2 i) (1927) 1927 Bom. 432 (433), Emperor v. 

Kafu Sfnhadu. 

(28) (1932) 3932 Mad. 214 (215), Ganapathi 

Goundati v. Emperor (Charge under 
I. P. Code, S. 330). 

(29) (1932) 1932 Nag. 133 (134): 28 N.L.R. 

.... ir >6, Dullooiniya v. Tularam. 

(30) (1928) 1928 Mad. 1158 (1160, 1161), 

Nune Panakaht v. Subba Rao. 

[See also (1927) 1927 Mad. 566 (566, 567, 
568): 50 Mad. 754. Rafa Rao v. 
Ramatwami (Threat by Chairman of 
Municipality to injure property of 
complainant with intention to induce 
him to exercise his vote in a particu- 
lar way — Held, sanction not necessary 
. for his prosecution). 

(31) (1900) 23 Mad. 540 (543), Kanda Sami ▼. 

Soli , 
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(9) A public servant is accused of using defamatory words at a time when lie was 
not discharging or purporting to discharge any official duty. No sanction is 
necessary under this section for his prosecution. 3 * 

See also the undermentioned cases. 33 


(32) (1933) 1933 Mad. \V. N. 1031 (10321, 

Koibolo Porida v. Sitvarno Mohini- 
uni ( Report by Village Munsif that 
complainant, a widow, was trying to 
cause miscarriage — No sanction 
necessary for prosecution of Village 
Munsif as lie does not act as a 
"Judge” in such a case). 

(1932) 1932 Oudli 308 (309). Bajrang Baha- 
dur v. Emperor (Member of District 
Board using defamatory language 
when canvassing votes for President- 
ship or working against the candi- 
dature of particular person — Sanc- 
tion not necessary for prosecution) . 

[See also (1892-1896) 1 Upp. Bur. Rul. 

27 (27), Criminal Revision No. 203 
of 1893.] 

(33) (1928) 1928 Lah. 72 (73): 8 Lah . 647, 

Muhammad Ismail v. Emperor (Com- 
plaint against a member of a Muni- 
rip, -il Committee that he, by exercising 
undue influence on a Sub-Overseer 
of the Committee, stopped that Sub- 
Overseer from purchasing bricks 
from a certain person and compelled 
him to give his assent to the pur- 
chase of bricks from the accused bin- 
self — No allegation in the complaint 
that the accused obtained this ad- 
vantage to himself, acting or pur- 
porting to act in the discharge of his 
official duty ns a Municipal Commis- 
sioner — Ucld. no sanction necessarv). 

(1909) 9 Cri. L. .Tour. 89 (89, 90): 32 
Mad. 255. Pahmi Audi Pillai v. 
ArunachaUam PiVai (Fabrication of 
record by Judge not bound to main- 
tain any record — Sanction does not 
apply to prosecution) . 

(1910) 11 Cri. L. Jour. 162 (162) (Mad.). 
Athanf/arayau v. Gopalan Chriti / 
(No sanction necessary for the pro- 
secution of a Village Magistrate who 
was charged with extortion). 

(1933) 1933 Mad. 270 (270), Yenkatasubba 
If no v. Emperor (Karnam of a # 
village, also acting as Village Magis- * 
trate, is charged under S. 411, 
Penal (’ode, with having dishonestly 
received stolen property — Sanction 
not. required for his prosecution). 

(1933) 1933 Mad. W. X. 876 (877), 

Mallikarjuna Prasada Run v. Em- 
peror (Accused, a village munsif, 
sending report that his house had 
been burgled and the revenue col- 
lections stolen. Report was found to 
be false — Charge under S. 182, 
Penal Code — Held, that the report of 
the accused was either as a private 
person or as a village headman and 
not as a village munsif and no such 
sanction under S. 197 was neces- 
sary) . 

(1931) 1931 Mad. 492 (494), Lakshmi- 

nurnynnu Iyer v. Chinnappa Go un- 
dan (Where a meeting was held for 
the election of a president of a Vil- 
lage Panchavat. Court and two of the 
members of the Panchavat, the 
kurnain and the headman, instead of 
forwarding the true proceedings, 
suppressed the genuine document and 
fabricated a false report and for- 
warded it to the Revenue Divisional 
Officer. Held, that though members 
of a Panchavat Court are Judges 


within S. 197 in forwarding the 
proceedings the accused were not 
performing any official duty cast on 
the members of the Panchayat but 
were acting as revenue subordinates 
of the Revenue Divisional Officer and, 
therefore, no sanction under S. 197 
was necessary) . 

(1931) 1931 Bom. 192 (192, 193), Nara- 
nan Jantt Mahajan, In re (No sanc- 
tion of Government is necessary in 
respect of a complaint against the 
Talati and Patils (Village officers) 
who are alleged, in collecting sub- 
scriptions for the Taluka Agricul- 
tural Association to have used force, 
hurt and intimidation, though it may 
1 h\ that the Government directed the 
village officers to encourage the 
association and enlist subscribers). 

(1930) 1930 Bom. 487 (488), Emperor v. 

Gulabmiya (Liquidator who is a 
■Judge” for certain purposes) who 
appropriated to himself money coming 
into his custody as liquidator cannot 
be said even to purport to act in 
tlie discharge of his duty as Judge) . 

(1929) 1929 Cal. 724 (725, 726), Amanat 
Ali v. Emperor (In case of criminal 
breach of trust by a public servant 
it would be essential to show, before 
S. 197 would be applicable, that 
misappropriation had taken place as 
an official act or at least under the 
••leak of what purported to be an 
official act. The mere fact that pro- 
perty was entrusted to the accused as 
a public servant and his position as 
a public servant afforded him an 
opportunity for the commission of the 
offence is not enough). 

(1935) 1935 Rang. 263 (265, 266) (F. B.) 
( Do. ) . 

(1928, 1928 Mad. 161 (162, 163): 51 Mad. 
259, Jayannadhaswamy Naidu v. 
Manikkam (Thasildar acting as a 
polling-officer in connection with a 
municipal election committing offence 
under S. 58, Madras District Muni- 
cipalities Act — Held, that the person 
appointed to be a polling-officer, 
though he was a public servant, was 
for the time being not acting or pur- 
porting to act in the discharge of his 
official duty) . 

(1929) 1929 Bom. 375 (376), Hanmant 

Shrinivas v. Emperor (Kulkarni and 
revenue patil removing alleged en- 
croachment without orders of higher 
authorities and assaulting alleged 
trespassers — Held, no sanction neces- 
sary for their prosecution). 

(1917) 18 Cri. L. Jour. 37 (38, 39): 

1917 Mad. 759, Vadakke Peediyak- 
Kall C union Rutty v. Telia - 
pally Govindan Nair, (Village Mun- 
sif is Judge — But when he refuses 
to register a vakalat or authenticate 
an affidavit unless he is given a 
bribe and is charged with that 
offence he Is not accused ns such 
Judge.). 

(1903) 30 Cal. 927 (933), Corporation of 
Calcutta v. Administrator-Genera' 
of Bengal, (Administrator -General 
of Bengal appointed bv Court 
as administrator of an es- 
tate failing to comply with 
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In order that a public servant mav be held to nurnnrt tn 
ckschar^o of his official duty, it is not necessary that the action purported to be 

enoi i >> -r"/" mUSt 1,0 stnct, y Wlthin 1,is powers as such public servant It is 
, " ' 1 10 I ,lu 'P°rts to act in the cupacit,/ with which lie is clothed *« Thus 

where a village muns.f in a suit tried by him ordered the attachment beW 
judgment ot certain property and its removal under such attachment it was held 
hat he purported to act in the discharge of his official duty though he acted 
u li a rire.s ot his powers .* 6 Similarly, where the President of a Municipality 
enteied a private house tor the purpose of inspecting the water connection it 
was held that Ins action though inegular as not having been authorised bv the 
Municipal Committee (as required under the law, was UportS t„ £ JoVty 
him w the discharge of Ins official duty . 37 So also, where the President of a 

(1933) Mi**?*, ” oW** 0f that Court)! 

19J3 Mad 2 «8 (269). AWmmmirf 

Ruin « Rno (Police inspector 

JiiSSJi"* to dis,H * rse nn,a " f ’ 11 

n92f» 1929 Mad. 8 (10) : 52 Mad. 446. 

ip?''",'"/'""' Pi,,Hi v - Empero,. 
(President Taluk Board evicting 

from meeting of Board Member 

tlWi ?do°r » d forf<,,te<1 llis wan. 

(lJ2h) R “ n «- 171 (172) : 4 Rang. 

,4 8, ./'"'Prror v . M„ on,, a„ le . 

(President of Municipality purchas- 
ing goods for Municipality and 
receiving discount from seller and 

appropriating it to himself — Prose- 
cution for criminal misappropriu- 
f i«n- » Irti’L - • Sn » rtion necessary) . 

««r v Pl ” 9 < 82 °>. R°i«l>opala 
\ ! I er . ) ■ Goundan, (Sub- 

Magistrate taking steps to prevent 
apprehended breach of peace) 

0934> C„l. 838 (84U, P Z!L Nur 

Ahmed v. Jogesh Chandra Sen (Mem- 
bers of a committee appointed xmder 

VI* - 1 n) .. 0f 1 _H 10 Ben & al Municipal 
® r ® public servants” under 
S. 197, Cr. P. Code, thoir functions 

Si.| C r r ?. d b> ' th ® expression 
official duty”. But acts done by 

them after the final publication of 

ttie roll, and having no reference to 

the things done by them whilo acting 

or purporting to act as such, do not 

S tf 197 ) ,,le P roU ' ction ffiven by 

(HI) (1910) 17 Cri. L. Jour. 394 (395): 1917 

j la , .657, Sankaralinga Tevan v 
Ayudnx Aw mol. 

(1929) 1929 Bom. 375 (376), Humnant 
#S/<n,,llY,4r v - Emperor. 

( 1 93o ) 1935 Rang. 263 (265, 266) (F B ) 
hmperor v Mating Bo Mating (Cri’ 
minal breach of trust in regard to 
moneys that came into accused’s 
hands in course of official duty — 

, Section does not apply). 

(J>) (1916) 17 Cri L. Jonr. 394 (395): 1917 

j a » . Sankaralinga Tevan v. 

A t nula i A rnmal. 

(1931) 1931 Mad. 492 (494), Lakshminara- 

(36) ,n nn n{ uer i y ■ Cflinna PPa Goundan. 

( J6) (1916) 17 Cri. L. Jour. 394 (395): 1917 

Mad. 657, Sankaralinga Tevan v. 

137) (1935) 1935 Nag. 52 (53), Abdul Uadi 

Musa! man v. D. P. Mishra. 


a certain notice from the Muni- 
cipality requiring him to remodel a 
privy on certain premises belonging 
to the estate. Field the fact of 
his being also the Administrator- 
General being merely an accident, 
and the offence for which he is 
charged not being one committed in 
his official capacity, no sanction of 
Government is necessary for the 
prosecution ). 

(1879) 1879 Pun. Re. No. K (17. IK. 19), 
Tuhl Singh v. The Em press, 

(Accused, a Surgeon in Government 
service examining wounded mall 
and later on giving false evidence 
in Court about result of examina- 
tion . Held that in giving evi- 
dence he was not acting in discharge 
of his official duty.). 

(1935) 19)5 Cal. 176 ( 176). Gnngu Pro- 

snd Sinha v. Brinduhfinn Chundrn 
Dos. (Accused a Suh-Di visional Ofli- 
ccr of the P.W.D. inspecting 
works done by complainant a road 
mohurrir — Getting enraged at sight 
of had work and heating corn- 


<1925) 

Oudh v«n. - — 

Krishna Kant. (Sale by auction of 
impounding cattle by member of 
District Board deputed for the 
purpose — Purchase at such auction 
bv himself in name of servant — 
Offence (I.P.C. S. 169) is com- 
mitted while acting in discharge of 
official duty). 

(1933) 1988 Sind 161 (163. 164) : 27 S. 

L. R. 3, II idagatullah v. Emperor, 
(Sanction of the Local Government 
ia necessary before the President 
of a Taluk’ Board can be tried for 
embezzlement in connection witii 
the disbursements of the municipal 
monies and for falsification of the 
payment accounts as offence is one 
committed while acting or purport- 
ing to act in the discharge of official 

(1929) 1929^ Mad . 256 (256), Subba Naidn 
v Emperor. (Village Court execut- 
ing under S. 48 of the Village 
Courts Act 1 of 1889 n decree, by 
way of distraint is o Village Court 
as defined in the Act nnd (he village 
Munsif if be himself distrains, ih 


S. 197, 
Note 6, 


1096 


Prosecution of judges and public servants. 


S. 197, 
Note 6. 


Union Board published by affixing on the notice board of his office and other- 
wise a notice that a certain election had been postponed and in giving the reasons 
for the postponement he made certain statements which were objected to as defa- 
matory, it was held that the offence (if any) was committed by him while 
purporting to act in the discharge of his official duty though his action in 
publishing in the above manner the fact of postponement of the election might 
not have been authorised under the rules. 88 

Bui the action purported to be done by the public servant in the 
discharge of his official duty must not be totally unlike anything which he is 
authorised to do by virtue of his official position. In other words, such action 
must be of the sort that the public servant is empowered to do in the course 

of his official duties. 39 


It has been held in the 
does not act in the belief that 
the protection of this section, 
be correct. 41 


undermentioned case 4 ' 1 that if a public servant 
lie is discharging his official duty, lie cannot claim 
Tt is submitted that this view does not seem to 


Suppose a public servant holds two offices. One of them is of the kind 
specified in this section and the other is not. If an offence is committed by the 
public servant in his capacity as holding the latter office the section does not 
apply. 42 But where a public servant holding an office of the kind mentioned 
in this section is, as s uuh public servant, appointed to another office, his official 
acts in connection with the latter office will also relate to the former office and 
if they involve any offence will attract the provisions of this section. 43 Thus, 
where members of a Municipal Council (who are public servants to whom this 


(3R) (192S) 1929 Mad. 175 (176), Abboy Naidu 

v. Kumiappa Ohettiar. 

(39) (1932) 1932 Mad. 214 (215), Oanapathy 

G own dan v. Emperor. 

(40) (1916) 17 Cri. L. Jour. 394 (395): 1917 

Mad 657, Sankaralinga Thevan v. 
Avttdai Ammal. 

(41) Sec Civil Procedure Code by Chitaley and 

Annaji Rao, S. 80, Note 5. 

Sec also Concise Oxford Dictionary . The 
meaning of the word “ purport *’ does 
not necessarily imply that the actor 
believes 'that he is really doing the 
thing which he purports to do. 

(42) (1903) 30 Cal. 927 (933), Corporation of 

Calcutta v. Administrator-General of 
Bengal (Administrator-General of 
Bengal appointed administrator of 
an estate by Court — Offence com- 
mitted in latter capacity — No sanc- 
tion necessary though in former 
capacity accused is not removable 
from office except by or with sanction 
of Government) . 

(1930) 1930 Bom. 487 (488), Gulabmiya 

Dagwniya v. Emperor (Organiser 
of Co-operative Credit Societies 
appointed liquidator of certain 
society — Misappropriation committed 
in latter capacity — Sanction not 
necessary though in former capacity 
accused cannot be removed from his 
office save by or with sanction of 
Government) . 

(1917) 18 Cri. L. Jour. 37 (38, 39): 1917 
Mad. 759, Vadaleke Peediyakkal 
Vnnian Kxitty v. Vallapally Govin- 
dan Nair (Village Munsif when 
registering vakalats and affidavits 
does not act as Judge and for offence 
committed by him in his capacity of 


person empowered to register vaka- 
lats and affidavits no sanction is 
necessary) . 

(1928) 1928 Mad. 161 (162, 163): 51 Mad. 

259, Jagannadhaswamy v. Manikyam 
(Thasildar appointed polling-officer 
for Municipal Election — Offence com- 
mitted while acting or purporting to 
act in latter capacity — Sanction not 
necessary though as Thasildar 
accused is not removable from office 
save by or with sanction of the 
Government) . , . . 

(1931) 1931 Mad. 492 (494), Lakshimt- 

narayana Iyer v. Chinnappa Goun- 
dan (Kurnam and villago headman 
though Judges when acting as mem- 
bers of Village Panchayat Court act 
not as Judges but as revenue sub- 
ordinates when forwarding proceed- 
ings relating to the election of the 
President of the Panchayat Court 
If they forward a false report, sanc- 
tion is not necessary for their prose- 
cution) . _ 

(1933) 1933 Mad. W. N. 876 (877), 

Talagadadivi MaUikharfuna v. Em- 
peror (Accused, a Village Munsix, 
sending false report of burglary) i . 

(1933) 1933 Mad. W. N. 1031 (1032), 
Koibolo Porida v. Suvamo Monvnr 
ani (Report by Village Munsif that 
complainant, a widow', was trying to 
canse miscarriage — -No sanction 
n ecessa r v ) 

(1899) 23 Mad. *540 (543),' Kandasaxny 

Chetty v. Soli Qoundan (Village 
Magistrate preventing offence does 
not act as Judge). . 

(43) (1934) 1934 Cal. 838 (841), Nur Ahmad 

v. Jogeah Chandra Sen. 
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section applies) are appointed, as such, to a Committee for the preparation of an 
electoral roll for the Municipal elections, this section will apply to offences com- 
mitted by them in the discharge of their duties as members of such committee . 44 

7. Taking cognizance . —As to the meaning of the expression “taking 
cognizance of an offence’ \ see Notes under S. 190. 

On receipt of reports containing allegations of certain offences against 
a public servant, the Government, directed the Magistrate of the district in which 
the public servant was serving to make a preliminary inquiry into the truth of 
the allegations and make a report on the same. The Magistrate examined various 
persons at such inquiry. Held, that the proceedings of the Magistrate did not 
amount to a taking cognisance of the offence alleged against the public servant . 1 

It has been seen in the Notes under S. 190 that the examination of the 
complaint under S. 200 is as contemplated by the Code to take place onlv on a 
Magistrate taking cognizance of an offence. Hence, the view expressed in the 
undermentioned eases 2 that when a complaint is preferred against a public 
servant as to an offence falling within the purview of this section, the Magistrate 
is required to examine the complainant on oath under S. 200 even in the absence 
of the sanction mentioned in this section is not correct. 

Where a sanction is given for a prosecution in respect of a certain offence 
it is not open to the Court to proceed in respect of a different offence. Bui if 
the charge in respect of such (different) offence is founded on the same facts 
as those on which a prosecution has been sanctioned there is no bar to the Court 
proceeding with that charge. 3 (See S. 230). (Sec also Notes under S. 190). 

8. Who can sanction prosecution. — Under this section a prosecution 
can be sanctioned only by the Local Government. The Local Government 
cannot delegate its power in this respect to anybody else . 1 

Before the amendment of the section in 1923, it was provided that sanction 
to prosecute could he given by the Government empowered to order the removal 
of the public servant in question or by certain other authorities 
specified in the section. The cases decided before the above amendment and 
bearing on the question as to what authorities could sanction a prosecution 
under this section 2 are therefore only of academic interest now. 


(1930) 1930 Lah. 147 (147), Muhammad 
Rafiq v. Emperor (Municipal Com- 
missioner and Honorary Secretary of 
Municipal Committee — Offence com- 
mitted as Secretary — Section 

(1925) 1925 6 ()udh 565 (565, 566): 28 Oudh 
Cas. 155, Emperor v. Krishna Kant 
(District Board Member appointed 
officer to sell by auction impounded 
cattle — offence committed in latter 
capacity — Section applies, though in 
such capacity, ho is removable with- 
out sanction of Government because 
as member of District Board he is not 
removable without sanction of 

Government) . . „ , , 

(44) (1934) 1934 Cal. 838 (841), Nur Ahmad 

v. Jogesh Chandra Sen. 

Note 7. 

(1) (1894) 19 Bom. 51 (60), Queen-Empress v. 

Cr. P. C.— 138 


(2) (1897) 3 Cal. W. X. 17 ( 18), Satya Charan 

Gitosc v. The Chairman of the Otter • 
parah Municipality (The question 
whether the case is one that can 
proceeded with, having regard to 
*• 1^7, C. should be de- 

cided after examining the complain- 
ant in accordance with law) 

(1873) 7 Mad. H. C. R. 182 (187)! In re 
Aarayanaswarny Iyer . 

(3) (1903) 30 Cal. 905 (908), Profulla Chandra 

ben v. Emperor. 


, _ v Note 8. 

(1) (1927) 1927 Bom. 432 (432), Kalu Mahadxs 

v. Emperor. 

(1868) 1868 Pun. Re. No. 9 (28), Crown v . 

_ Iioodh Singh. 

(2) (1667) 1867 Pun , Re. N„. 47 , Crown v. 

Boodh Singh. 


S. 197, 
Notes 
6 - 8 . 
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9. Essentials of sanction. — A sanction under this section must 
specify the offence for which the prosecution should be started. 1 A sanction 
which leaves it to another to determine the offence in respect of which proceedings 
should be started is invalid and a prosecution based on such sanction is illegal. 2 
Thus, an order sanctioning the prosecution of the accused ‘‘for bribery or such 
other charges as the District Magistrate thinks likely 1o stand investigation by 
Criminal Courts" is not sufficient. 3 

But, the section under which the alleged offence falls or the name of the 
offence need not be specified in the sanction. Tt is enough if the facts constitu- 
ting the offence are set out with sufficient clearness in the order granting sanc- 
tion. 1 Hence, where the particulars of the offence were specified in a schedule 
annexed to the order of sanction and the sanction directed the prosecution of 
the accused for an offence under S. 161 of the Penal Code, ‘‘or any other 
section of the Code that may be found applicable to the offence” the order was 
held to be a sufficient sanction under this section. 5 

There is no prescribed form in which the sanction must be given. 6 So 
long as the sanction specifies with sufficient clearness the offence for which a 
prosecution is to be started, any deficiency or error in the particulars set out 
is immaterial. 7 


(1877) 
( 1903) 
(1920) 
(1919) 
(1923) 
(1872) 
(1870) 
(1916) 


2 Bom. 481 (486, 488), Impcratrix v. 
La ksh m a n Sakh a ra m . 

30 Cal. 905 (908), Profuila Chandra 


Sen v. Emperor. 

(6) (1920) 

1920 Lah. 254 (255), Heymerdinguer 
v. Emperor. 

(1904) 

1919 Lah. 300 (301, 302): 1919 P. 

R. 4, Indar Singh v. Emperor. 

1923 Mad. 338 (339), China - Chen- 

(1920) 

drayya v. Subbarayudu. 

7 Mad. H. C. R. 58 (59), In re B. 

(1922) 

K risk na Rao. 

7 Bom. II. C. R. Cr. 64 (66), 

(1872) 

Reg. v. Mathav Ram Chandra. 

17 Cri. L. Jour. 168 (171): 1917 
Mad. 344, Abdul Khadir Sahib, In 

(1933) 

TO 9 

(1909) 


Note 9 

(1) (1893) 16 Mad. 468 (473), Queen-Empress 

v. So warier. 

(1895) 2 Weir 221 (221), In re Srinivasa 
I tje.n gar. 

(1916) 17 Cri. L. Jour. 168 (170, 171): 

1917 Mad. 344, Abdul Khadir Sahib, 
In re. 

(2) (1893) 16 Mad. 468 (473, 474), Queen-Em- 

p ress v . .S’ a m a v ie r . 

(3) (1893) 16 Mad. 468 (473, 474), Queen-Em- 

press v. Samavier. 

(4) (1911) 12 Cri. L. Jour. 217 (220, 221, 

222): 1911 P. It. 11, Oirdhari Lai 
v. Emperor. 

(1917) 1917 Mad. 168 (171, 172), In re 
Abdul Khadir Sahib. 

(1918) 1918 Bom. 117 (118, 120, 121): 43 
Bom. 147, Emperor v. Madhav Lax- 
man (Sanction for prosecution for 
“cheating or any other offence for 
which it may be necessary to prose- 
cute them in connection with obtaining 
money from the ryots” held not bad) . 
[See also (1903) 30 Cal. 905 (909), ProfuUa 
Chandra Senx. Emperor (Sanction to 
prosecute for substantive offence — 
Conviction for abetment held legal).] 

(5) (1911) 12 Cri. L. Jour. 217 (220, 221. 

222): 1911 P. R. 11, Girdhari Lai 


v. Emperor. 

[See also (1877) 2 Bom. 481 (488), Impe- 
ratrix v. Lakshman Sakharam.] 

1920 Lah. 254 (255), Heymerdin- 
guer v. Emperor. 

1 Cri. L. Jour. 275 (279): 27 Mad. 
54, In the matter of Kalagava Ba- 
piah. 

1920 Pat. 237 (243), Saruan v. Em- 
peror. 

1922 Lah. 146 (147): 2 Lah. 305, 
Ali Husain v. Harcharan. 

7 Mad. H. C. R. 58 (59), B. 

Krishna Rao, In re (Writing desirable 
but not necessary) . 

1933 All. 543 (544): 55 All. 798, 
Rudra Dat Bhalt v. Emperor. 

10 Cri. L. Jour. 463 (467) (Cal.), 
Girwardhari v. Emperor (Order of 
Government read with the materials 
referred to in it making clear the of- 
fence which is to be subject of prose- 
cution — Order not oad — Sub-S. 2 
shows that offence need not be set 
out with same precision as in 
charge) . ,, , 

1 Cri. L. Jour. 275 (279): 27 Mad. 
54, In re Kalagava Bapiah (Prose- 
cution of the accused sanctioned for 
having, as a member of the Munici- 
pal Council of E committed offence 
punishable under S. 168 , I. P- C. 
by having interested himself in certain 
Municipal contracts, but the contracts 
not specified in the order of sanction, 
though they were specified in the Col- 
lector’s report. Held, that the sanc- 
tion was not vague, and that it speci- 
fied .with sufficient clearness the 
offence for which the accused was to 
he prosecuted). _ 

(1927) 1927 Bom. 501 (503, 504, *>06), Em- 
peror v. Jehangir Ardeshir (Offence 
otherwise correctly and clearly speci- 
tied— Mistake of one day in stating 
date of offence held immaterial—^ 
fence need not be set out with same 
precision as in charge) . 


(7) (1904) 
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Theic is no restriction as to the officer to whom a sanction under this 
..section should be addressed. 8 Nor is it necessary that a complaint based on a 
•sanction issued under this section should be filed by the very officer to whom 
the sanction was addressed. 0 But where the sanction expressly specifics the 

person by whom the prosecution is to be instituted, it is not open to any other 
person to do so. 10 


A substantial compliance with the order directing a prosecution under 
this section is enough- Thus, where a District Magistrate was ordered to 
institute a prosecution against a certain person but he took cognizance of the 
case and transferred it to another Magistrate for trial, held that though taking 
cognizance was not identical with instituting a prosecution . the order of the 
Government had been substantially complied with and that the proceedings 
were not vitiated. 11 


The granting of a sanction under this section is an executive and not a 
Judicial act. 12 The sanctioning authority is not authorised to hold a judicial 
inquiry before granting such sanction. An enquiry that the sanctioning 
authority makes will be only a department one. 13 


A sanction under this section being not a judicial act, it need not be based 
on legal evidence. 14 Nor is it necessary to give reasons for sanctioning a pro- 
secution. 1,1 Similarly, it is not necessary before sanctioning a prosecution under 
this section to give the accused person an opportunity to show cause why his 
prosecution should not be ordered. 10 


10. Stage at which sanction is to be obtained.— The section requires 
the previous sanction of the Local Government for taking cognizance of an 
•offence. Hence, a sanction obtained after the commencement of proceedings is 
not sufficient. 1 

11. Want of sanction — Effect. — The provisions of this section are 
mandatory and the absence of sanction in cases coming under the section will 
render the proceedings illegal. 1 But it has been held that where a case is com- 


(*) 

(9) 

( 10 ) 

•ni) 

( 12 ) 


(13) 

•(14) 

•(15) 

•(16) 


(1933) 

0 

(1933) 

(1871) 

(1909) 

(1922) 

(1923) 

(1904) 

(1899) 

(1904) 

(1923) 

(1004) 

(1923) 


1933 All. 543 (544): 55 All. 798, 
Rudra Dat Bhatt v. Emperor. 

1933 All. 543 (544): 55 All. 798, 
Rudra Dot Hhatt v. Emperor. 

8 Born. H. C. R. 32 (36), Reg. v. 
Vinayak Dicakar. ,, 

10 Cri. L. Jour. 463 (466) (Cal.), 
Giru'ardliari Lai v. Emperor. 

1922 Lnh . 146 (147): 2 Lah. 305, 
Ali Hussain Khan v. Hareharan Das. 

1923 Mad. 338 (339). China Chan- 
dray ya v. Subbarayudu. 

1 Cri. L. Jour. 275 (278): 27 Mad. 
54. In re Kalapava flapiah. 

23 Mad. 223 (224. 225), Queen-Em- 
nr ess v. Venkataramanna. 

1 Cri. L. Jour. 275 (278): 27 Mad. 
54, In re Kalapava Bapiah. 

1923 Mad. 338 (339), China Chen- 
drayya v. Subbarayudu. 

1 Cri. L. Jour. 275 (278): 27 Mad. 
54. In re Kalapava Bapiah. 

1923 Mad. 338 (339), China Chan- 
drayya v. Subbarayudu (No notice 
before sanction is granted is neces- 
sary) • 


Note 10. _ 

(1) (1917) 1917 Bom. 33 (38, 84) : 42 Bora. 

172, Emperor v. Bhimaji Venkaji 


Nad pir. 

(1885) 9 Bom. 288 (299), Queen-Empress 
v. Morton. 

( 1923) 1923 Mad. 338 (339), China Chan- 
drayya v. Subbarayudu. 

(1920) 1920 Pat. 237 (243), Sarivan v. 
Emperor. 

(1933) 1933 Sind 161 (163): 27 S. L. 

R. 3, Uidayatuilah v. Emperor. 

(1870) 7 Bora. H. C. R. 61 (62), Reg. 
v. Parshnram Keshav. 

Note 11. 

(1) (1917) 1917 Bom. 33 (34): 42 Bom. 172, 

Emperor v. Bhimaji Venkaji Nad- 
pir (Commitment to Sessions is void — 
— Commitment quashed) . 

(1885) 9 Bom. 288 (296, 297), QuecnrEm- 
press v. Morton. 

(1928) 1928 All. 756 (758): 51 All. 377, 
Bhairon Prasad v. Emperor (Search 
proceedings set aside) . 

(1927) 1927 Bom. 432 (433), Kalu Maha- 
du Prttil v. Emperor. 

(1931) 1931 Cal. 646 (647, 648), Sasa- 

dhar A char }y a v. Charles Tepart. 

(1919) 1919 Lah. 300 (302): 1919 P. R. 
4, I ndar Sinph v. Emperor. 

(1920) 1920 Mad. 123 (124), Subblah PU- 
lai v. Emperor. 

% 
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mitted to the Sessions in the absence of the sanction required by this section, 
the Sessions Court, can under S. 532 waive the defect and accept the commit- « 
ment. 2 (As to further discussion on this subject, see Notes under S. 532.) 

Where there are a number of co-accused in a case, the want of sanction 
in respect of one of them does not vitiate the proceedings as regards the rest/ 

In the undermentioned case 4 it was held, that the proper course, when a 
complaint is presented without obtaining the sanction required by this section, 
is to dismiss the complaint under S. 203. As the section forbids a Court from 
taking cognizance of an offence in the absence of the sanction mentioned therein 
and as the dismissal of a complaint under S. 203, necessarily implies taking 
cognizance of the offence, it is submitted that the above view is not correct. 


12. Sub-Section (2). — This sub-section empowers the Local Govern- 
ment in sanctioning a prosecution under this section to direct by whom and in 
what manner the prosecution is to be conducted, and to determine the offence or 
offences for which the accused is to be prosecuted and the Court before whom 
he is to be tried. 1 Where the Local Government has specified the Court by which 
a case is to be tried under this sub-section the High Court has no power to trans- 
fer tlie case to any other Court. 2 But the sub-section contemplates the Local 
Government making an order with reference to each particular case. The Local 
Government cannot pass a general order affecting a whole class of cases. Thus 
the Local Government cannot order that all cases in which a particular class of 
officers, (e.g., Thasildars) must be tried only by a particular Court. 3 

Under this sub-section the Local Government can direct a case to be tried 
by a Court which otherwise would have no local jurisdiction over it. 4 Where 
a case is directed by the Local Government to be tried by the Sessions Court of 
a certain place, the case can lie tried by the Additional Sessions Judge of that 
place the reason being that though there can be only one Sessions Court for 
each Sessions Division there may be more than one Judge for each Sessions 
Court.. 5 


(1884) 1884 Pun. Re. No. 42 (96), Mus- 
sammat Sharina v. The Empress. 

(1890) 1890 Pun. Re. No. 16 (37), Sha- 
mal Khan v. The Empress. 

(1886) 2 Weir 710 (711), In re Ponnusamy 
Iyengar. 

(1870) 7 Bora. H. C. R. Cr. 61 (62), 

Reg. v. Parashram Eeshav. 

(1907) 6 Cri. L. Jour. 382 (383): 31 

Mad. 80, In re Perumal Naidu. 

(1931) 1931 Oudh 392 (393, 394), Lala 
Bhagirath v. Alt Hamid Sahib 
(Examining the complainant and 
ordering inquiry under S. 202 take 
place after taking cognizance and 
hence in absence of sanction are 
illegal) . 

(1933) 1933 Sind 161 (163): 27 S. L. 

R. 3, HidayatuUah v. Emperor (No 
sanction of Government obtained at 
the appellate stage can validate the 
proceedings) . 

(1867) 1867 Pun. Re. No. Cri. 10 (16), 
Mozuffir AH v. Ameer Khan. 


(But see (1919) 1919 Mad. 190 (190), Ih 
re The Sessions Judge of Tanjore 
(Defect curable under S. 537).] 
(1872) 7 Mad. H. C. R. 58 (59), In re 
B. Krishna Rao (Do.).] 

(2) (1885) 9 Bom. 288 (296, 297, 299, 300) 

(P. B.), Queen-Empress v. Aforfon. 

(3) (1879) Rat. Un. Re. Cr. Cas. 142 (142), 

Queen-Empress v. Ganpat. 

(4) (1934) 1934 Rang. 238 (239): 12 Rang. 

530, Kyaw Htin v. Aft Yoo. 

Note 12. 

(1) (1928) 1928 All. 756 (758): 51 All. 377, 

Bhairon Prasad v. Emperor. 

(2) (1899) 26 Cal. 852 (862), Nando Lai Ba- 

sak v. Mitter. 

(3) See (1892) 15 Mad. 36 (38. 39), Queer* 

Empress v. Renga Rau. 

(4) (1908) 8 Cri. L. Jour. 70 (71): 4 L. »■ 

R. 265, Emperor v. Mating Ka. 

( 5 ) (1888) 2 Weir 215 (216), Queen-Empress 

v. Kunjan Menon. 
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1 98 *. No Court shall take cognizance of an offence fall- 

Prosecution for breach of ***£ under Chapter XIX or Chapter XXI 

ScesWai^tSgr of the Indiau p enal Code or under sections 

4^3 to 496 (both inclusive) of the same 
Code, except upon a complaint made by some person aggrieved 
by such offence : 


Provided that, where the person so aggrieved is a tvoman 

who, according to the customs and manners of the country, ought 

not to he compelled to appear in public, or where such person is 

under the age of eighteen years or is an idiot or lunatic, or is 

from sickness or infirmity unable to make a complaint, some 

other person may , with the leave of the Court, make a complaint 
on his or her behalf. 


SYNOPSIS. 


SCOPE AND OBJECT OF SECTION 

ABETMENT OF OFFENCE MENTIONED IN SECTION— APPLI 
CABILITY OF SECTION 
COMPLAINT— ESSENTIALS 


Note No. 

1 

2 

3 


Prosecution for breach of 
contract, defamation, and 
offences against marriage. 


*(CODE OF 1882— S. 198.) 

* »• 198 a C °* Urt STi 1 take C0 S nizan ce of an offence 

falling under Chapter XIX or Chapter XXI of the Indian 

Penal Code, or under sections 493 to 496 (both inclusive) of 

the same Code, except upon a complaint made by some 

person aggrieved by such offence. 


(CODE OF 1872— S. 142, Para. 2.) 

142. * * * * * * 

Nothing in this or in the last preceding section shall be held to authorize a Magis- 
trate to take cognizance of a case without complaint, when 
Complaint or sanction re- the offence falls under Chapters XIX, XX or XXI of the 
quired in certain cases. Indian Penal Code; nor to entertain a complaint, or to 

take cognizance without complaint, of an offence,' without 
sanction, where such offence, bv any law in force, may not be entertained without sanc- 
tion. 


(CODE OF 1861— S. 68.) 

68. Except as is otherwise provided in Chapter XI of this Act, the Magistrate 

of the District, or a Magistrate in charge of a division of 
Magistrate may take a District, may, without any complaint, take cognizance of 
cognizance of offences any offence which may come to his knowledge and may 
without complaint made. issue a summons, or in cases where a warrant may issue, a 

warrant of arrest against the person known or suspected 
to have committed such offence, in the same manner as if a complaint had been made 

against such person. The provisions of this section shall not 
Proviso. apply to the offences described in Chapters XIX, XX and 

XXI of the Indian Penal Code. 


S. 198. 
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PROSECrTION FOR BREACH OF CONTRACT, ETC 


‘ PERSON AGGRIEVED BY SUCH OFFENCE’* 

WANT OF COMPLAINT— EFFECT •• ;; 

COMPLAINT OF ONE OFFENCE— EVIDENCE DISCLOSING 
DIFFERENT OFFENCE FALLING WITHIN SECTION- 
POWER OF COURT TO PROCEED IN RESPECT OF SUCH 

OFFENCE 

POWER OF APPELLATE COURT TO ALTER FINDING 
COMPLAINT ON BEIIALF OF ANOTHER— PROVISO 


Note No. 
4 


6 

7 

8 


Other Topics. 


Heath of complainant. Bee B. -47, Note (>. 

Pei sons aggrieved - — 

hv bigamy. See Note 4, Pts. l.Vlb. 

b\* defamation. Bee Note 4, Pts. 6- 
12 . 

Lunatic. Bee Note 4, F.N. (H>) ;,n <l 


Note S, Pts. 3. 

Municipal President. Bee Note 4, 

F. N. (12). 

nr. Bee Note 4, F.N.(12). 
Substance of the complaint must be looked 
to. See Notes 5, 0, and Pt. 5. 


1. Scope and object of section.— The general rule is that any person 
having knowledge of the commission of an offence ma> set the law in motion 

a complaint even though he is not a person injured by the offence, this sec- 
tion embodies one of the exceptions to this general rule. 1 The offences refer 
to in the section are of a private, character and the object of the ^ction 
limit the persons by whom proceedings can be initiated and to see t . 
in the power of any and everybody to drag such offences into a Court ot justic . 

2. Abetment of offence mentioned in section— Applicability of section. 

— There is a conflict of decisions as to whether the section applies to the abet- 
ment of an offence mentioned in the section. It has been he t > le / 
bad High Court that the section does not apply to such eases while a eoi t . 

view has been held by the Chief Court ot Punjab. 2 . 

3. Complaint — Essentials. — For the definition of complaint, see 

(//). ante. [See also Notes under S. 190, ante.] 

The definition of a complaint does not include the report of a /Police- 
officer. But the fact that a complaint is made at the instance of the po ice c ot 
not make it other than a complaint for the purposes of this section. 

Statements made hv a complainant in his evidence do not form part of 
the complaint. 2 But it has been held that the statements by the complainant 
during liis examination under S. 200 form part of the complaint- . It is sub- 

mitted that this view is not correct. 


Section 198 — Note 1. 

(1) (1921) 1921 Cal. 627 (629), Rayaz Singh 

v. Morgan. 

(1900) 25 Bom. 151 (155), Chhotalal Lal- 
lubhai v. Nathabhai Bechar. 

(1889) 13 Bom. 600 (622, 623), In re 
Gancsh Narayan Sathe. 

(1934) 1934 Sind 188 (188), Hosseinbhoy 
Ismail ji x. Emperor. 

(2) (1900) 25 Bom. 151 (155) ; Chhotalal Lal- 

lubhai v. Nathabhai Bechar. 

Note 2. 

(1) (1926) 1926 All. 189 (191), Munir v. Kxrxg- 


Emperor. 

(2) (1888) 1888 Pun. Re. No. 4 (7), Jit Mai 

v. Empress. 

Note 3. _ _ 

(1) (1919) 1919 Lah. 389 (390) : 1919 P. R- 

5, Emperor x. Mt. Ruri. 

(2) (1887) 10 All. 39 (43), Queen-Empress x. 

Deokinandan. _ _ . 

(1879) 1879 Pun. Re. No. 6 (9), Jagat 
Ram x. Empress. . 

(3) (1879) 1879 Pun. Re. No. 6 (9), Jo9 at 

Ram x. Empress. 
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Ill construing: a complaint regard must, be had to every portion of it ‘ 
It is not necessary that a complaint of defamation should make a specific refer- 
ence to every exhibit proposed 1o he put in evidence/’ 

As to whether a complaint under this section must specify the section 
under which the offence falls, see Note 5, infra. 

4. “Person aggrieved by such offence.”— A complaint under this sec- 
tion can only be made by a person “aggrieved” by the offence complained of. la 
A merely fanciful or sentimental grievance will not make a person “aggrieved” 
within the meaning of this section. The grievance must be such as the law can 
appreciate. It must be a legal grievance and not a slat pro ratione voluntas 
reason. 1 Hence, the mere fact that a person has been pained in his mind by 
reason of an offence is not enough to enable him to complain under this section. 2 

But the expression is not confined to a person who is directl y injured bv 
the offence. 3 Nor is it confined to a person who would lx* entitled to compound 
the offence under S. 345 post / 

The question whether a person is “aggrieved” within the meaning of 
this section is a question of fact depending on the nature of tin* accusation and 
the special circumstances of each case/ 

The case-law upon the matter may be summarised as follows: 

Defamation . — It is settled law that the right to complain about defamation 
belongs not only to the person defamed but also to others who are affected bv 
the defamation. 0 Thus, the husband of a woman who has been defamed bv the 
imputation of unchastity to her can complain about the defamation. 7 Similarly 
other near relations of the woman to whom unchastity has been imputed are also 


(4) (1891) 1891 Pun. Re. No. 8, p. 19 (22), 

Sardar Dayal Singh v. Queen-Em- 
press (A complaint after stating 
the manner in which he was defamed 
concluded with the prayer "your 
petitioner, therefore charges the said 
accused persons under Ch. XXI, 
I. P. C. and prays that they may 
l)e dealt with according to law." 
Held, that there was a complaint 
under S. 502, I. P. C-). 

(5) (1924) 1924 Mad. 340 (341), H. Burke v. 

T. O. W. Skipp. 

Note 4. 

(1-a) (1914) 1914 Mad. 352 (352), Subroya 

Aiyar v. Radar Routhcn Aubdul 
Kadar Sahib (Defamation on a 
question of fact, held complainant 
was not aggrieved as it was a true 

statement). „„ , v 

(1) (1906) 3 Cri. L. Jour. 187 (189) (Cal.), 

Dacm Sardar v. Batu Dhali. 

(1900) 25 Bom. 151 (156), Ohhotalal LaJlu- 
bhai v. Nalha Bhai Bechar. 
(1872-1892) 1872*1892 I». B. R. 617 

(618), Queen-Empress v. Nga Shun. 

(2) (1872-1892) 1872-1892 L. B. R. 617 

(618), Queen-Empress v. Nga Shun. 
(1934) 1934 Sind 188 (190), Hosseinbhoy 
I email ji v. Emperor. 

(8) (1928) 1928 Nag. 58 (60), Surafmal v. 

(4) (1900) StFSam.' 151 (156, 157), Ohhotalal 

Lallubhai v. Nathabhai Bechar. 

(5) (1934) 1984 Sind 188 (190), Hosssin Is- 


mailji v. Emperor. 

58 (60) ’ v. 

<,906) Da™ Sard?™: Ml (C *'- >■ 

<r„ ,1900) 25 Bom 151 (156, 1 5^ Okhota- 

la Lallubhai v. Nathabhai Bechar 
(Overru mg Rat. Un. Re. Cr. Cas. 
327 and Rat. Un. R e . Cr Cas 

392 (393)). aS ' 

(1928) 1928 Nag. 58 (60), Surafmal v. 

Ram noth. 

[But see (1872-1892) 1872-1892 L. B. R. 

e ! 7 Q ucen ‘Empress v. Nga 

„ Shun (Isot good law).] 

<.) (1905) 2 Cri. L. Jour. 381 (381) (Mad.), 

Anantha Ooundan v. Emperor 

° 1925 Mad. 320 (321), Appanna v. 

Akkanna. 

(1924) 1924 Lah. 559 (561); 5 Lah. 301, 

n(in .. o r ir( n lt v * Emperor. 

(1900) 25 Bom. 151 (156), Ohhotalal Lai - 

S**«Vr V - t? Na * habbai (Overruling 
itat. Un . R© . Cr. Cas 327 n 97 i i 

(1691) 1891 All. W. N. 188 (188) Em- 
press v. Haiku. 

(1891) 14 Mad. 379 (381), Ohrltam Naidu 
v. JCamasami. 

[See (1909) 10 Cri. L. Jour. 263 (264) 

( Mad . ) Subbanna v. Lakshmana- 
murty (Imputation attributing din- 

wife)**] orl * in 40 complainant’s 

[But see (1884) 1884 Pun. Re. No. 22 

(40), Daud v. Empress (Submitted 
not good Jaw) . ] 
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entitled to complain about the defamation. 8 But. a person who is merely one 
whose feelings are hurt by the defamation of another is not * ’aggrieved” by the 
oftVnce and cannot complain under this section.'-' The test has been laid down 
to be whether the complainant s own personal reputation has been harmed 
directly or indirectly . 10 Thus, imputations against the head of a religious sect 
which do not affect his spiritual character are not sufficient to justify a member 
of the sect to complain under this section. 11 Similarly, the official superior of 
the person defamed is not necessarily entitled to complain under this section 
though the imputation may touch the discharge of official duties by the person 

defamed. 12 

Where a class of persons ( e.g ., the students of a particular college) are de- 
famed in such a way that the defamation can be brought home to the individual 
members of the class, any member of the class can complain. 12 * a 

Bigamy, etc . — A complaint of bigamy can be preferred by the person with 
whom the second ceremony is gone through or the husband (by the first marriage) 
of the woman committing the bigamy. 13 But other relations of the parties have 
been held not entitled to complain. Thus the father, 14 mother, 15 or brother 16 of 
the first husband or of the second husband 17 or the father of the woman who con- 
tracts the bigamous marriage 18 has been held not competent to prefer a com- 
plaint of bigamy under this section. Similarly, the spiritual head of a commu- 
nity cannot complain about an offence committed in relation to the marriage of 

a member of the community. 111 

5. Want of complaint — Effect. — A complaint by an “aggrieved” 
person is a condition precedent to the jurisdiction of any Court to deal judi- 
cially with the offences mentioned in this section. Judicial proceedings held 


< • » (1904) 1 Cri. U. Jour. 445 (447) : 32 

Cal. 425, Thakur Dass Sur v. 
Adhnr Chandra Misra (Brother). 
(1906) 3 Cri. L. Jour. 187 (: WO) (Cal. ), 
Dacm Sardar v. Bata Dhali (Father- 

in-law). „ . , 

( 1928 ) 1928 Nag. 58 (60), Surajmal v. 

Ram noth (Adopted son) . 

[But see (1893) 1893 All. W. N. 207 

(208), }[asuria Din v. Jagan flatn 
(Son cannot complain of defamation 
of mother). 

(1887) 1887 Pun. Re. No. 39 (91), Em- 
press v. Emam Bakhsh (Father can- 
not complain of defamation of 

daughter).] „ . , 

/.)) (1934) 1934 Sind 188 (190), Hossexn Js- 

mai'ji v. Emperor. . 

HU) (1934) 1934 Sind 188 (190), Hossexn Is- 

mail ji v. Emperor. 

( 11 ) (1934) 1934 Sind 188 (190), Hossexn ls- 

mailji v. Emperor. 

(1935) 1935 Sind 98 (100. 101), Hossexn 
If hog Ismailji v. Emperor. 

(i 9 ) (1903) 26 Alad. 43 (47), Beauchamp, H. 

E v. O. M. J. Moore. (Attack on 
Health Officer of Municipality — Pre- 
sident of Municipality cannot com- 

(1923) ?923 Oudh 4 (6): 26 Oudh Cas. 

44. Gaya Barhai v. King-Emperor 
( Whore Police-officer is defamed, a 
complaint by his superior officer on 
the ground that the good name of 
police force had been attacked can- 


not be entertained) . 

[Sec also (1910) 11 Cri. L. Jour. 594 
595 (All.), Til Kanchan Gxr y. Em 
per or (Master cannot complain ot 
defamation of servant) . ] 

[Seo also (1872-1892) 1872-1892 L. B. R. 

1 617 (618), Queen-Empress v. Nga 

Shun (Defamation of head of Mo- 
nastery-Founder of monastery can- 

( 12 -a) (l935) n0 l t 935 m All! Tl) 74 1 3 (744, 745), Wahid- 

u Hah Ahrari v. Emperor. 

(131 ( 1899 ) 26 Cal. 336 (337), Deputy Legal 

U3) (1899) Remembrancer v. ^na Khamx 

(14) (1910) 11 Cri. L. Jour. 51 (51) . 32 

78, King-Emperor v. Lola. 

< 15 > < 1903 > LXr; (Motlier 

of a minor husband). .. 

(16) (1908) 7 Cri. L. Jour. 457 (458) . 

( 1 U) ujv ; Cag 148f sanuman v. hm- 

(1886) 10 r °Bom. 340 (341), Queen-Ei xipress 
v. Bai Rukshmoni (Brother of lunatic 

hushand) . _ . 

" 17 ) (1902) 25 All. 132 (133) Emperor v- 

' 71 1 Imtxazan (Brother of second hus 

(18) (1912) » n <M. L- Jour. 204 (204) (M.d-). 
( 1 [ The Sessions Judge of Kxshna 

Oudru Subbamma. xr.,hn- 

< 19 > (1931) ^ £$* 24 v. 

under S. 496— Lewai cannot co 
plain) . 
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in the absence of such complaint arc illegal. 1 But it is not necessary that the 

complamt must speeiiy the section under which the offence falls. It. is enough 

if the complamt. states the facts constituting the offence of which cognizance is 
proposed to be taken. (See Note. 6.) 

f ... 6 ‘ . p om P laint of one offence — Evidence disclosing- different offence 

falling' within section— Power of Court to proceed in respect of such offence.— 

Under b. -38, sub-8. (3) the power of convicting an accused person of an 
offence not expressly charged against him, in the circumstances specified in the 
section does not enable a Court to convict an accused person of an offence 
mentioned in this section (8. 198) in the absence of a complaint as required by 
it. Suppose a complaint is made by a person “aggrieved” within the meaning 
°? the section in respect of a certain offence but that the evidence discloses a 
different offence coming within the purview of the section. Can the Court pro- 
ceed in respect of such latter offence in these circumstances ] On this question 
there is a conflict of decisions. It has been held by the Allahabad High 
Court, 1 the Punjab Chief Court- and the Judicial Commissioner’s Court of 
Oudh 3 that the Court cannot proceed in respect of the offence. Hut a contrary 
view has been taken by the Calcutta High Court. 1 It is submitted that the 
latter view does not scorn to ho correct. But it is not necessary that the com- 
plaint must specify the section under which the offence falls. It is enough if 
the facts stated in the complaint amount to the offence in regard to which action 
is proposed to be taken. 5 [See also Notes under Ss. 199, 190, 195, 196, 238, etc.] 

7. Power of appellate Court to alter finding. — It has been held that 
the power of an appellate Court under 8. 423, infra , to alter a finding is not 
restricted by this section and that therefore an appellate Court can alter a con- 
viction to one for any of the offences mentioned in this section notwithstanding 
the absence of any complaint as required by it. 1 [\Stee also Notes under Ss. 423 
199, etc.l 


Note 6 . 

<1) (1879) 1879 P. R. No. 5 (8), Faiz Ahmed 

v. Empress. . 

(1878) 1878 P. R. No. 15, p. 39. A ubi 
Shah v. Crown. „ . 

(1930) 1930 Mad. 705 (706), Golusu 

Ap palana rasiah v. Emperor. 

(1909) 9 Cri. L. Jour. 154 (155) (Lah.). 
AbduV.a v. Clarke. 

Note 6. 

<1) (1887) 10 All. 39 (43). Queen-Empress v. 

JJeokinandan (Complaint 
ing charges under Ss. 352 and ->04 
— Conviction for defamation (S. 500) 
not legal)* „ 

(2) (1879) 1879 Pun. Re. No. 5, p. 6 (0 10). 

Faiz Ahmed v. Emperor (Complamt 
for enticing away a married woman 
— S. 498. Evidence showing an 
offence under S. 494. Magistrate 
* • had no jurisdiction to convict under 

S. 494). 

(1889) 1889 Pun. Re. No. 18, P- .69. 

Oroivn v. TJma Shankar (A Criminal 
Court is not competent to a ”? en ^ or 
alter a complaint under 8. 601, 

I. P. Code into one under S 500). 
<3) (1028) 1923 Oudh 4 (6): 20 Oudh Cas. 

44, Gaya Barhai v. Emperor ( Con - 
* viction under S. 500, I. P. Code 

where the complaint and charge were 
under S. 211, I. P. Code is illegal). 

Cr. P. C.— 139 


(4) (1878) 1 Cal. L. R. 523 (524). In the 

matter of TJjjala Bewa (Complaint 
against A under S. 498, I. P. Code. 
Charge against B under S. 494 
added — Conviction of B under S. 494 
upheld) . 

[See also (1892) 20 Cal. 483 (486), Jatra 

Shikh v. Rcazat Shekh (Case under 
S. 199) . 

(1906) 3 Cri. L. Jour. 488 (490) (Katliia- 

Emperor v. Jleghunath Gina 
(The Court of the Agent to the 
Governor, Kathiawar, has also held 
to the same effect) . 1 

(5) (1884) 1884 P. R. No. 24. p. 42. Nur 

A s/am v. The. Emperor (Complaint 
only mentioning S. 211 of the I. P. 

S* 8uffici cnt complaint under 

S. 500, I. P. Codo). 

(1925) 1925 Lah. 631 (632): 6 Lah. 375, 
Eauratli v. Emperor (Do.). 

(1903) 25 All 209 (211). Emperor v. Alii 
(Complaint specifying S. 498, I. P. 
Code — Commitment under S. 194 
upheld) . 

[See also (1879) 1879 P. R. No. 5. p. 0 
(10) (Jurisdiction extends to offences 
covered by the facts complained of) . J 

Note 7. 

(1) (1903) 25 All. 534 (536), Emperor v. Qur 

Narafn Prasad. 


W, 
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S. 199. 


8. Complaint on behalf of another— Proviso.— A complaint under this 
section must be made by the very person who professes to be aggrieved by the 
offence, except, in cases coming under the proviso to the section. But the com- 
plaint need not be presented in person. 1 

Before the proviso to the section was inserted by Act, 18 of 1923 it was 
held that even where the aggrieved person was a minor or lunatic, a complaint 
could not be preferred on his behalf by another* These decisions have been rend- 
ered obsolete by the proviso which provides that where the aggrieved person is a 
woman, who cannot be compelled to appear in public according to the maimers 
and customs of the country or an idiot or lunatic or is from sickness or infirmity 
unable to make a complaint, some other person may complain on his behalf. 
But even in such cases, the Leave of the Court is necessary before a complaint 
can be made on behalf of another. The absence of such leave will make the pro- 

ceedings illegal. 3 


1 S>S>. No Court shall take 

cognizance of an 

Prosecution for 0 f£ ence under 
idultery or entic- # 

ng a married Section 497 Or 

womai1 ' Section 498 of 

the Indian Penal Code, except 
upon a complaint made by the 
husband of the woman, or, in 
his absence, by some person 
who had care of such woman 
on his behalf at the time when 
such offence was committed. 


1 99.* No Court shall take 

cognizance of an 

Prosecution for 0 ff eIlce under 
adultery or entic- “ 

ing a married Section 49/ or 
woman - Section 498 of 

the Indian Penal Code, except 
upon a complaint made by the 
husband of the woman, or, in 
his absence, made with the 
leave of the Court, by some 
person who had care of such 
woman on his behalf at the time 
when such offence was com- 

mi+fprl • 


-(CODE OF 1882— S. 199.) 

199. No Court shall take cognizance of an offence under section 497 or section 498 

_ of the Indian Penal Code, except upon a complaint made 

Prosecution for adultery the husband of the WO man, or, in his absence, by some 

or en icing a marne person who had care of such woman on his behalf at the 

time when such offence was committed. 


woman. 


Note 8. 

(1) (1930) 1930 Mad. W. N. 855 (858) 

(F.B.), Lores Sequeira v. Emperor 
(Letter containing a charge of de- 
famation addressed to the President 
of the First Glass Bench Magistrates 
with a request by the complainant 
that it should be forwarded to the 
District Magistrate can be treated as 
a complaint by an aggrieved person) . 

(1914) 1914 Cal, 479 (479): 42 Cal. 19, 

Abhoyeswari v. Kishori Mohan 
(Complaint by a Purdanashin lady 
presented by her agent _ satisfies the 
requirements of the section provided 
the Court is satisfied by issue of a 


commission under S. 503 or other- 
wise that it is her complaint). 

[But see (1896) 1896 P. R. No. 10, p. 26 
(Held, however, irregularity was 
cured in the circumstances of the 
caso) • ] 

2) [See (1886) *10 Bom. 340 (341), Queen- 

Empress v. Bai Rukshmoni (Luna- 
tic) « ] 

(1903) 2 Weir 231 (232), In re The Ses- 
sions Judge of Godaveri (Minor). 

3) (1935) 1935 Oudh 6 (7), Jagadish Naratn 

v. Shams Ara Begam (Even if ob- 
jection is not raised in trial Court, 
Magistrate has no jurisdiction). 


) 
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. ,. Provtded that, where such husband is under the aqe of 
eighteen years , or is an idiot or lunatic, or is from sickness or 
infirmity unable to make a complaint, some other person may 
with the leave of the Court, make a complaint on his behalf . ' ' 

SYNOPSIS. 


SCOPE AND OBJECT OP THE SECTION 
OFFENCES TO WHICH SECTION APPLIES 

COMPLAINT— ESSENTIALS 

WHO CAN COMPLAIN 

WANT OF COMPLAINT — EFFECT 

PROCEEDINGS COMMENCING IN RESPECT OF OFFENCES 
NOT FALLING UNDER SECTION— EVIDENCE DISCLOSING 
OFFENCE WITHIN SECTION— POWER OF COURT TO CON 
VICT FOR SUCH OFFENCE 

POWER OF APPELLATE COURT TO ALTER CONVICTION TO 
OFFENCE FALLING UNDER SECTION 
DEATH OF COMPLAINT— ABATEMENT OF PROCEEDINGS 


Note No. 

1 

2 

3 

4 

5 


6 

7 

8 


S. 199. 


Other Topics. 


Acquittal for want of proper complaint 
whether bars fresh trial. See S. 403. 

ChaTge of house-trespass with intent to com- 
mit adultery. See Note 2, Pt. 1. 

Complaint of rape — Conviction for adultery. 
See Note 6, Pt. 2 and F.N. (3) . 

Complaint under Ss. 494 and 498 — Jurisdic- 
tion to try under S. 497. See Note 6, 


Pts. 3 and 4. 

Husband appearing as prosecution witness — 
No compliance with the section. See Note 

3, Pt. 3. 

“In his absence . 9 ’ See Note 4, Pts. 5-10. 
Pi oof of marriage. See Note 4, Pts. 3 and 

4. 





(CODE OF 1872 — Ss. 478 and 479.) 


478. A complaint of an offence under section four hundred and ninety- 

seven of the Indian Penal Code shall not be instituted, 
Prosecution for adultery, except by the husband of the woman, or by any person 

under whose care she was living at the time when the adul- 
tery was committed. 

479. A complaint of an offence under section four 
Prosecution for enticing hundred and ninety-eight of the Indian Penal Code shall not 
away a married woman. be instituted, except by the husband of the woman, or by the 

person having care of such woman on behalf of her husband. 


(CODE OF 1861 — Ss. 177 and 178.) 


Prosecution for adul- 
tery not to be instituted 
except by the husband. 

Prosecution for enticing 
away a married woman not 
to be instituted except by 
husband or person in charge 
of the woman. 


177. A charge of an offence under S. 497 of the 
Indian Penal Code shall not be instituted except by the 
husband of the woman. 

178. A charge of an offence under S. 498 of the 
Indian Penal Code, shall not be instituted, except by the 
husband of the woman or by the person having care of such 
woman on behalf of her husband. 


nos 
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S. 199- 
Notes 

1—3. 


1. Scope and object of the section.— This section embodies one of the 
exceptions to the general rule that it is open to any person to institute a com- 
plaint of an offence. The object of the section is to see that in the case of 
offences which are purely of a private character the matter is not dragged to the 
Court except when the party immediately affected (husband or guardian) carts 
to bring the matter before the Courts. 1 

The pendency of a suit for divorce by the husband in which the offender 
lias been joined as a co-respondent is no bar to a criminal prosecution by the 
husband under this section. Section 61 of the Divorce Act does not bar such 

prosecution 


2. Offences to which section applies.— The section only applies to 
offences under Ss. 49 i and 498 of the Penal Code. It does not apply to any 
other offence though the intention to commit an offence under S. 497 or S. 498 of 
the Penal Code may be an ingredient of the offence in the particular case. Thus, 
l he section does not apply to the offence of house-trespass committed with intent 
to have illicit sexual intercourse (adultery) with the wife of the occupier or 
owner. Hence, the complaint of the husband or other person mentioned in this 
section is not necessary to enable a Court to take cognizance of such offence. 
But the section applies to attempts to commit the offences mentioned therein. 


3. Complaint — Essentials. — A complaint under this section must be a 
complaint as defined in S. 4 (h). 1 Hence, an allegation made to the police is 
not sufficient for the purposes of this section. 2 Similarly, statements made by 
a person as a witness in the course of the inquiry or trial cannot be treated as 


Section 199 — Note 1. 

(1) (1900) 25 Bom. 151 (155), Ghhotalnl 

Lallubhai v. Xathabhai lie eh a r. 

(1909) 9 Cri. L. Jour. 450 (451): 2 S. L. 

R. 15, Emperor v. Tikiomal Bulo- 
mnl. 

(1900) 3 Cri. L. .Tour. 187 (189), (Cal.), 
Dnem Snrrinr v. Batu Dhtrii. 

( 1877) 1877 P. R. No. 2, p. 3, The Grown 
v. Subz Mi, (Section is intended to 
guard against the danger of a 
Magistrate interfering in the domes- 
tic troubles of a husband who pre- 
fers to keep such troubles to him- 
self ) . 

(1917) 1917 Mad. 220, Rathnapadapach t 
In re (Restriction in S. 199 is not 
intended to afford immunity to the 
offender but to prevent a person un- 
connected with the woman from 
giving publicity to a matter which 
neither the husband nor the gunrdi- 
nn is willing to agitate.). 

(2) (1928) 1928 Lah. 50 (50), F. Bwye of 

Simla v. Kirk. 


< 1 ) 


(1917) 

(1903) 

(1868) 

(1875) 

(1869) 


Note 2. 

1917 Nag. 90 (92), Dhantua 

Lori hi v. Emperor. 
lfi C. P. L. R. 182 (183), Em- 
peror v. Mullu Teli. 

1 Weir. 531 (531), High Court 

Proceedings 1st June 1308 No. 

795 .. V 

8 Mad'. H. C. (App.) VI (6) High 

Court Proceedings, 26th February, 
1875 

5 Mad. H. C. App. 5 (6), High 
Court Proceedings, 15th November 


1869 (Court not bound to convict 
in absence of husband’s complaint). 
(1877) 1877 P- R. No. 2, p. 7, Grown T. 

Sulz Ali, ( Per Plowden and Lind- 
say. JJ., Fitzpatrick, J., dissent- 

• V 

(1894) Rat. Dn. Re. Cri. Cas. 689(690), 
Queen-Empress v. Banrihu . 

(1899) 1899 All. W. N. 212 (213), Em- 
press v. Glifton. 

(1900) 23 All. 82 (84), Queen-Empress v. 
(t n tjl a 

(But see '(1886) 1886 All. W. N. 42(42). 

Empress v. Haricharan Lai, (Mem 
prosecution in the absence of com- 
plaint by husband is very lnjudi* 

) (1882) 1882 ) P. R. No. 3 (4), Dula v. 
Empress. 

Note 3. _ . 

) (1916) 1916 Mad. 1059 (1061), In re RtfJc- 
mani Ammal. ...» 

(1911) 12 Cri. L. Jour, o 0 (d0):1910 

P. R. 32, Bhana v. The Grown 
(The report of a • Police-officer is not 
a complaint within the . of 

Ss. 4 (ft) and 199, Cr. P. Code). 
See also cases in Foot Xote 2 below. 

•) (1903) 30 Cal. 910 (915), Tara Prasad 

Laha v. Emperor. > 

(1912) 13 Cri. L. Jour. 287 ( 288 ) (Bom.). 

Emperor v. Imamkhan 
(1904) 1 Cri. L. Jour. 763 C764) ^17 C- 
P. L. R. 105, Emperor v. Khushal 

(1923) 1923 Mad. 59 (59), Arumuga Mu- 
daliar v. Emperor. 




non 
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MARRIED WOMAN. 


a complaint, under this section. 3 There is «i difference of opinion as to whether 
the sworn statement of the complainant under S. 200 constitutes a complaint 
under this section. 4 It is submitted that the better view is that such statement, 
cannot be held to be a complaint as it is made after a complaint is preferred and 
a Court takes cognizance on it. ( See Notes under S. 190). 


4. Who can complain. — A complaint under this section, except in 
• cases covered by the proviso can only be made by the husband of t he woman, or 
during his absence, the person having care of the woman on his behalf. 1 No 
other person can complain. Thus, the husband’s counsel as such lias no right 
to complain under this section. 2 

Where a person professes to complain as the husband under this section, 
the factum and validity of the marriage must be proved strictly. 3 But it is 
enough if the married relationship exists on t ho date of the offence. The fact that 
the tie is broken subsequently will not deprive the husband of his right to 
complain under this section. 4 

If at the time of the commission of the offence, the husband of the woman 
is absent , a complaint under this section can be lodged by the person having care 
of the woman on behalf of the husband. 5 An express delegation of trust by the 
husband is not necessary to entitle a person having care of a woman during her 


S. 199. 
Notes 
3—4. 


fBut see (1881 ) 1881 Pun. Re. No. 17 
(30), Gulzaru v. Empress. ) 

(3) (1912) 13 Cri. L. Jour. 287 (288) (Bom.) 

Emperor v. Imamkhan Rasul hhan. 

(1902) 29 Cal. 415 (41G), Ohemon Garo v. 
Emperor. 

[See also (1883) 1883 Pun. Re. No. O 
(12). RahmatuUa v. Empress (State- 
. ' ment after commencement of enquiry 

not sufficient) . 

(1875) 24 Suth. W. R. 18 ( 20 )-^ u<ren v ' 
Lukhy N drain Nagory (Doubted if 
formal assent of a , husband 5 
charge of adultery, added at the end 
of his depositions is a proper com- 
pliance with section). 

(1934) 1934 Lah. 122 (123), 

Emperor (Statement by husband aft r 
recording of evidence, that the coin- 
plaint had been instituted with his 
consent is not sufficient) I 

[But see (1916) 1916 All. 307 <307) . 3« 

All. 276. Bhawani Dull v. Emperor 
(Statement In the deposition can be 
taken as complaint within the mean 

(4) (1924) 1924° Mad . 323 (323), In i re Atww- 

ehaUam Che tty (Sworn statement is 

complaint). , , Q . Vni . 

' (1879) 1879 Pun. Re. No. 5 (8), taxi 

Ahmed v. Empress (Do.). 

~ (1891) Rat. Dn. Re. Cr. Gas. 584 (585), 

Government of Bornbay v. Sheikh. 
Mahomed (Do. Per Parson, J . 

(1922) 1922 Mad. 353 (353), PejWa A ? i/(^ 

- - padu, In re (Sworn statement not 
... ' ' part of complaint — Ayling, J. dis 

seating) . 

.it) (1868) 1 Weir 531 (531), High $J ur lL£.X 

ceedings, Ut June, 1868 . No. 795 a. 

(1916) 1916 Mad. 1059 (1061), In re Ruk- 

* V ' : (1934) ipd4. LahT , °122 (123), Mahandi 
'* J 'fiaTO) 187? Pun. Re. No. 12 (85), Crown 


v. Earn mu. 

(1922) 1922 Lah. 168 (168), Wnlia v. 

Emperor (In husband’s absence only 
the persons having care of woman 
can complain) . 

(2) (1872) 1872 Pun. Re. 11 (16), Eirpa 

Singh v. Bhup Singh. 

(3) (1914) 1914 All. 214 (215): 36 All. 1, 

Nazir Khan v. Emperor. 

(1917) 1917 L. B. 30 (30). Maung Kola 
v. Nga Kin Myn (Husband living • 
apart from wife can complain). 

(1912) 13 Cri. L. Jour. 705 (706): 34 All. 

589, Madan Gopal v. King-Emperor 
(Marriage between a Banya and a 
woman born of a Brahman father nnd 
Banya mother, which is recognised 
by the caste to which her husband 
belongs, is valid) . 

(1910) 11 Cri. L. Jour.' 155 (156) (Lah.), 
Nth ala v. Crown (Jlianjrara valid 
according to the custom prevailing 
generally in the Kangra District, but 
there is no custom (and even If there 
be any, it cannot be enforced) 
allowing a husband to divorce and 
sell his wife to another on receipt of 
pecuniary compensation. Such a 
connection between the woman and 
the purchaser does not create any 
legal relationship of husband and wife 
which can he recognised by any Civil 
or Criminal Court) . 

(1930) 1930 All. 834 (835), Aslop v. Em- 
peror (Husband absolutely abandon- 
ing wife — She marrying another man 
by a marriage which is recognised 
as valid among the people to which 
the parties belong, the second hus- 
band of the woman has full autho- 
rity to institute complaint for 
enticing the woman away) . 

(4) (1922) 1922 'Lah. 477 (478), Dhanna 

Singh v. Emperor. 

(5) (1924) 4924 Lah. 330 (331), Mahbub AH 

Khan v. Emperor t Mother of hus- 
band). 
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S. 199, 

Notes 

4-5. 


husband s absence to complain under this section. 0 If an offence mentioned 
in this section is committed during the husband’s absence, the person who had 
care of the woman when the offence was committed can complain under this • 
section even though the husband is not absent, at the time of making the com- 
plaint and is not anxious to prosecute. 7 

When a husband can be said to be “absent” within the meaning of this 
section is a question of fact. In the undermentioned case, 8 where the husband 
was living in the interior of a district while the wife was living with her father 
in the district headquarters, it was held that the husband could not be said to 
be absent within this section. The mere fact that the husband is ashamed to go 
to Court does not amount to absence of the husband. 9 


In the undermentioned case 10 it was held that absence under this section 
is absence from place and that therefore the husband’s illness is not enough to 
entitle another to complain under this section. This view must be treated as 
obsolete now in view of the proviso which was added to the section by Act 18 
of 1923 and which, in the case of the husband’s sickness enables another person 
to complain on his behalf. 

The section as amended by Act 18 of 1923 requires that the leave of the 
Court must be obtained before a person having care of a woman during her 
husband’s absence can complain under this section. 11 But the leave may be 
implied and need not be expressly recorded. 12 

The introduction of the proviso by the amendments of 1923 renders 
obsolete the view that even in case the husband was sick, or a minor, a complaint 
under the section should only be made by him except when he was absent. 18 But 
in order to make the proviso applicable the circumstances which are alleged as 
bringing the case within its limits should be proved. 14 Further, the leave of 
the Court is necessary before the complaint of a person other than the husband 
can be entertained. 15 In the absence of such leave, the proceedings will be 
illegal. 10 

It is open to a convicted person to complain under this section if he is 
otherwise qualified to do so. 17 

5. Want of complaint — Effect. — Under this section the complaint of 
the husband or other person mentioned therein is a condition precedent to the 
Courts dealing with an offence under S. 497 or S. 498 of the Penal Code. In the 
absence of such complaint, the proceedings will be illegal. 1 It is not enough 


(6) (1926) 1926 Sind 159 (160), Sahibrai v. 

Emperor. 

(7) (1917) 1917 Mad. 220 (221), Rathna Pada- 

yachi, In re. 

(8) (1922) 1922 Lah. 168 (168), Walia v. 

Emperor. 

(9) 28 Mad. L. W. (Sh.-N.) 14. 

(10) (1909) 9 Cri. L. Jour. 450 (452): 3 S. 

L. R. 15, Emperor v. Tikiomal 
Bulomal. 

(11) (1926) 1926 Sind 159 (161), Sahibrai v. 

Emperor. 

(12) (1926) 1926 Sind 159 (161), Sahibrai v. 

Emperor. 

(13) (1909) 9 Cri. L. Jour. 450 (452): 3 S.L. 

R. 15, Emperor v. Tikiomal Buio - 
. mal (Sickness) . 

(1912) 1922 Lah. 168 (168), Walia v. 


Emperor (Minor husband) . 

(14) (1933) 1933 Cal. 144 (144), Mahendra Lai 

Bose v. Gopal Ohundar Dev (Alleg- 
ed illness of husband found against 
— Complaint by girl’s father— Not 
maintainable) . 

(15) See cases cited in Foot-note (16) below. 

(16) (1933) 1933 Cal. 880 (881), Akehay Kumar 

Haiti v. Emperor. 

(1934) 1934 Lah. 86 (87), Luqman v. 
Emperor. 

(17) (1874) 21 Suth. W. R. 13 (18), Queen v. 

Madhub Chunder. 

Note 6. _ 

(1) (1915) 1915 Bom. 194 (195), Ttkaram 

Sakharam Kaeav v. Emperor. 

(1933) 1933 Oudh 163 (165), Baji v. Em- 
peror. 


Prosecution for adultery 


OR ENTICING MARRIED WOMAN. 


1111 


that the complaint is laid after the commencement of the proceedings. 2 

6. proceedings commencing dn respect of offence not falling under 
section Evidence disclosing offence within section— Power of Court to 
convict for such offence. — It lias been seen in the Notes under S. 190 that as a 
general rule , it is competent for any Court having seisin of the case relating to 
a criminal transaction to proceed in respect of the offence which on the materials 
before it appears to be involved in the transaction, irrespective of the offence in 
respect of which the proceedings may have been commenced. In proceeding in 
respect of an offence thus disclosed, a Court “takes cognizance of an offence’’. 1 
Hence, in regard to offences falling under this section a Court cannot proceed 
m the above manner in the absence of a complaint by the husband or guardian 
of the woman in question as required by this section. 2 This principle which is 
m the nature of an exception to tin* general rule stated above is recognised in 

sub-S. (3) to S. 238. 

Suppose the proceedings originally commenced on the complaint of the 
husband or other person mentioned in the section but the complaint related to 
an offence different from that which is eventually disclosed on the evidence and 
"which falls within the purview of this section. In such a case, the question 
arises whether the original complaint filed by the husband or other person 
mentioned in the section will be sufficient even in respect of the offence subse- 
quently disclosed. On this question there is a conflict of decisions. But the 
preponderant view is that the original complaint is not sufficient in such cases 
to enable the offence subsequently disclosed being taken cognizance of. Accord- 
ing to this view, the word “complaint” in this section means a complaint in 
respect of the offence mentioned in this section and not complaint of any offence. 3 


S. 199, 
Notes 
5-6. 


(1892) 2 Weir 235 (236), In re Ohidambara 
Kalingarayan. 

(1910) 1910 Pun. Re. No. 32 (106), 

Bhana v. Emperor. 

(1935) 1935 Pat. 357 (358), Ramjanam 
Tewari v. Emperor. 

<2) [See (1934) 1934 Lah. 122 (123), Mahandi 

v. Emperor. . _ , 

(1883) 1883 Pun. Re. No. 10 (12), Rah- 
mdtulla v. Empress. 

(1875) 24 Suth. W. R. 18 (20), Queen 
v. Luckhy Narain Nagory .] 

[But see (1916) 1916 AH. 807 (807): 38 
All. 276, Bhawani Dhutt v. Emperor 
(Submitted not correct) . J 

, Note 6. 

yl) See Notes under S. 190. 

<2) (1933) 1933 All. 626 (627): 55 All. 871, 

Jagadamba Prasad v. Emperor (Pro- 
secution and charge under S. f® 6 "" 
— Conviction under S. 498 without 
complaint by husband in respect of 
that offence — Conviction is bad) . 
<1912) 13 Cri. L. Jour. 287 (288) (Bom.), 
Emperor v. Imamkhan Rasul Khan 
, (Commitment to Sessions under 

: Ss. 366 and 879, I. P- Code — Con- 
viction by Sessions Court under 
g. 498 — Held, conviction illegal). 
<1907) 5 Cri. L. Jour. 164 (167): : 81 

Bom. 218, Emperor v. Itap Muham- 
<1931) 1931 Cal. 524 (526), Abdul Atiz 
Shah v. Emperor (Do.). 


(1935) 1935 Pat. 357 (358), Ramjanam 

Tewari v. Emperor (Additional 
charge framed in Sessions Court in 
absence of complaint under this sec- 
tion — Field, trial of this charge was 
without jurisdiction). 

See also cases cited in Foot-note (3) below. 

(1882) 1882 Pun. Re. No. 3 (4), Dula v. 
Empress (Complaint under S. 354, 
I. P. Code, subsequently altered to 
one of attempt to commit rape — 
Magistrate convicting accused of 
attempt to commit adultery— —Convic- 
tion set aside) . 

(3) (1883) 5 All. 233 (235), Empress of India 

v. Kallu (Complaint of rape — Con- 
viction for adultery illegal) . 

(1902) 29 Cal. 415 (417), Ohemon Garo v. 
Emperor (Do.). 

(1882) 1882 All. W. N. 165 (165), Em- 
press v. Ram Bakhsh (Do.). 

(1913) 14 Cri. L. Jour. 284 (286): 1912 
U. B. R. 165, Nga Po Thaw v. 
Emperor ( Do . ) . 

(1924) 1924 Mad. 323 (323), In ro A runa- 
challam Ohctty (Complaint of kid- 
napping — Conviction under S. 498 
illegal) . 

(1903) 27 Mad. 61 (62), Bangaru A sari v. 
Emperor ( Do . ) . 

(1881) 1881 All. W. N. 112 (112), Em- 
press v. Badan (Complaint under 
S. 498 — Conviction under S. 497 
' illegal) . 
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S. 199-A. 


But a contrary view was taken in the undermentioned case of the Calcutta High 
Court-. 4 

Thus, though a complaint under this section must specifically relate to 
the particular offence which is proposed to be taken cognizance of, it is not 
necessary that it must specify the exact section under which the offence falls. 
It is enough if the facts alleged in the complaint make out an offence which is 
taken cognizance of. 5 Thus, a complaint which only mentions S. 366 of the 
Indian Penal Code, can be the basis of taking cognizance of an offence under 
S. 498 if the facts stated in the complaint are sufficient to constitute an offence 
under the latter section. This principle is based on the theory that it is for the 
Court and not the parties to determine the section applicable to a given set of 
facts. 0 (See also Notes under Ss. 190, 195, 196, 198 and 238.) 

7. Power of Appellate Court to alter conviction to offences falling- 
under section. — See Notes under S. 423. 

8. Death of complainant — Abatement of proceeding's. — See Notes under 

S. 247. 

199-W. When in any case falling under Section 198 or 

objection by lawful guar- Section 199, the person on whose -behalf 
dian to complaint by person the complaint is sou glit to be made is under 

other than person aggrieved. i7 « . 7 f . 7 . . 

the age of eighteen years or is a lunatic r 
and the person applying for leave has not been appointed or 
declared by competent authority to be the guardian of the person 
of the said minor or lunatic , and the Courtis satisfied that there 
is a guardian so appointed or declared, notice shall be given to 
such guardian , and the Court shall , before granting the appli- 
cation , , give him a reasonable opportunity of objecting to the 
granting thereof. 


(1890) Rat. Un. Re. Cr. Cas. 531 (531), 
Queen- Empress v. Nalya (Complaint 
nder Ss. 494 and 498 of the Penal 
ode — Conviction under S. 497 

illegal) . 

(1910) 14 Cal. W. N. cclxxv (Complaint 
under S. 494, I. P. Code (Bigamy) 
— Conviction for adultery (S. 497, 

1. P. Code) illegal). 

(1873) 1873 Pun. Re. No. 18 (21), Sher 
Singh v. Grown (Complaint under 
S. 497 — Conviction under S. 498 — 
Illegal) . 

(1918) 1918 Lah. 385 (385): 1918 P. R. 

2, Roda Singh v. Emperor (Com- 
plaint of theft — Conviction under 
S. 498, I. P. C. illegal). 

(1872) 1872 Pun. Re. No. 11, p. 16, 
Kirpa Singh v. Bkup Singh (Com- 
plaint under S. 498 — Commitment 
under S. 497, illegal) . 

(4) (1893) 20 Cal. 483 (486), Jatra Sheikh v. 


Rcazat Sheikh (Complaint under 
S. 366 — Conviction under S. 498,. 

(5) (1922) 1922 Mad. 353 (355), Pedda Anjini- 

gadu, In re. . . 

(1925) 1925 Lah. 631 (632): 6 Lah. 375, 
Mt. Naurati v. Emperor. 

(1895) 1895 Pun. Re. No. 23 (66), Pxran 
Ditta v. Queen-Empress. 

(1882) 1882 Pun. Re. No. 19 (23), Em- 
press v. Hashmat (Complaint under 
S. 494 — Conviction under S. 498 
upheld) . . 

(1891) Rat. 584 (584), Shaik Mahomed 
Shaik Abdulla, In re. 

(1921) 1921 Oudh 149 (150): 24 Oudh 

Cas. 232, Brahma Dat v. Emperor. 

(6) (1934) 1934 All. 472 (474), Mohan Singh 

v. Emperor. 

(1934) 1934 Lah. 945 (946), Sain v- 

Emperor. 
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CHAPTER XVI. S. 200 . 

Op Complaints to Magistrates. 

200* A Magistrate taking cognizance of an offence on 

comjjlaint shall at once examine the com- 

ant xamlnation ° f compIain ' plainant upon oath, and the substance of 

the examination shall be reduced to writing 

and shall be signed by the complainant, and also by the Magis- 
trate : 

Provided as follows : — 

(«) when the complaint is made in writing, nothing here- 
in contained shall be deemed to require a Magistrate to examine 
the complainant before transferring the case under section 192 ; 

(aa) when the complaint is made in writing, nothing 
herein contained shall be deemed to require the examination of 
a complainant in any case in which the complaint has been made 
by a Court or by a public servant acting or purporting to act in 
the discharge of his official duties-, 

( b ) where the Magistrate is a Presidency Magistrate such 
examination may be on oath or not as the Magistrate in each 
case thinks fit, and where the complaint is made in writing, need 
not be reduced to writing; but the Magistrate may, if he thinks 
fit, before the matter of the complaint is brought before him, 
require it to be reduced to writing ; 

(c) when the case has been transferred under section 192 
and the Magistrate so transferring it has already examined the 
complainant, the Magistrate to whom it is so transferred shall 
not be bound to re-examine the complainant. 

* \ * (CODE or 1882—3. 200.) 

CHAPTER XVI. 

OP COMPLAINTS TO MAGISTRATES. 

200. A Magistrate taking cognizance of an offence 
Examination of com- on complaint shall at once examine the complainant upon 
plainant. oath, and the substance of the examination shall be reduc- 

ed to writing and shall be signed by the complainant, and 

also by the Magistrate: 

* -s Provided as follows: — 

I ^ Li » fc • 

(a) When tne complaint is made in writing, nothing herein contained shall be deem- 
ed to require a Magistrate to examine the complainant before t:ansf erring the case under 

S. 102; 

Cr. P. C.— 140 
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s. 200. SYNOPSIS. 

Note No. 


LEGISLATIVE HISTORY .. .. .. .. 1 

SCOPE AND OBJECT OF THE SECTION . . . . . . 2 

‘ ‘ MAGISTRATE TAKING COGNIZANCE OF AN OFFENCE” .. 3 

WHERE MAGISTRATE IS NOT EMPOWERED TO TAKE COGNI- 
ZANCE . . . - • • • • • • 4 

•‘ON COMPLAINT” .. .. .. .. .. 5 

STAMP ON COMPLAINT AND WRITTEN EXAMINATION OF 

THE COMPLAINANT .. .. .. .. 6 

SECOND COMPLAINT . . . . . . . . 7 

WHO MAY MAKE A COMPLAINT . . . . . . 8 

STATEMENT IN COMPLAINT, IF PRIVILEGED . . . . 9 

WHETHER MAGISTRATE CAN REFUSE TO ENTERTAIN A 

COMPLAINT . . . . . . . . 10 

ORDER ON COMPLAINT . . . . . . . . H 


(b) Where the Magistrate is a Presidency Magistrate, such examination may be on 
oath, or not as the Magistrate in each case thinks fit, and need not be reduced to writing; 
but the Magistrate may, if ho thinks fit, before the matter of the complaint is brought 
before him, require it to be reduced to writing; 

(c) When the case has been transferred under S. 192 and the Magistrate so trans- 
ferring it has already examined the complainant, the Magistrate to whom it is so trans- 
ferred shall not be bound to re-examine the complainant. 


(CODE OF 1872— S. 44, Para. 2 and S. 144.) 


Transfer of Criminal 

cases to subordinate Magis- 44. * * * * * 

trates. 

The Magistrate making the reference, may, if the case was brought forward on 
complaint, before such reference, examine the complainant as prescribed in this Act: 
but if he does not do so, the Magistrate to whom the case is referred shall proceed as if 
the complaint had been made to him. 

******* * 


Examination 

plainant. 


of 


144. When, in order to the issuing a summons or a 
com- warrant against any person for any offence, a complaint is 
made to a Magistrate, such Magistrate, if he is competent 
to receive such complaint shall examine the complainant. 

The examination shall be reduced into writing in a summary manner and signed 

by the complainant, and also by the Magistrate. 

Where the complaint has been made by petition, and 
the Magistrate neglects to examine the complainant, the 
trial of the person accused shall not be set aside on this 
ground. 


Effect of irregularity. 


(CODE OF 1861— S. 66.) 

66. When, in order to the issuing of a summons or a warrant against any person 

for any offence, a complaint is made before the Magistrate 
Examination of com- of the District, or a Magistrate who is authorized to 

plainant. receive such complaint without reference from the Magis- 

trate of the District, such Magistrate shall examine the 
complainant. The examination shall be reduced into writing, and shall be signed by © 
complainant, and also by the Magistrate. 
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, Note No. S. 200, 

WHO MAY PRESENT COMPLAINT . . 12 Note 1. 

“SHALL EXAMINE” .. .. .. 13 

eight to be examined . . . . . . 14 

REFUSING TO ANSWER . . . . . . . . 15 

OMISSION TO EXAMINE COMPLAINANT . . 16 

EXAMINATION BEFORE THE CASE IS TRANSFERRED 

UNDER S. 192 . . . . . . . . . . 17 

EXAMINATION WHERE COMPLAINT IS BY COURT OR 

PUBLIC SERVANT— PROVISO (m) . . . . 18 

JOINT COMPLAINT BY TWO OR MORE COMPLAINANTS . . 19 

STATE PROSECUTION . . . . . . . . 20 

PROSECUTION UNDER S. 211, I P. C. .. .. .. 21 

COMMISSION FOR EXAMINATION . . . . . . 22 

'UPON OATH’ .. .. .. •• 23 

SHALL BE REDUCED TO WRITING . . • • • • 24 

“SHALL BE SIGNED” .. •• •• 25 

ORAL COMPLAINTS . . . . ■ • • • • • 26 

PRESIDENCY MAGISTRATE . . • • • • • • 27 

SHALL NOT BE BOUND TO RE-EXAMINE . . • • 28 


Other Topics. 


Agent of complainant may present the com- 
plaint. See Note 12, Pt. 1. 
Complainant himself must be examined. See 


Note 12. 

Mode of examination of complainant. See 
Note 13. 


1. Legislative History. — 

Changes introduced in 1872 — 

(1) The examination of the complainant under S. 66 of the Code of 1861 
had to be reduced into writing in full while under S. 144 of the 
Code of 1872 it was enough if it was reduced into writing in a 


summary manner. 

(2) The third para, of S. 144 was new and provided that no trial should 
be set aside • on the ground of the omission to examine the 

complainant. 

Changes introduced in the Code of 1882 
Section 200, para. 1 of the Code of 1882 re-enacted S. 144 of the Code of 

1872 with the following material changes : 

(1) The words “a Magistrate taking cognizance of an offence on com- 

plaint M were substituted for the words “when in order to the 
issuing of a summons or a warrant against any person for any 
offence a complaint is made”. The words “taking cognizance 
of cm offence ,f connote in a concise form, the receiving of the 
complaint as well as the competency of the Magistrate to receive 
it and the purposes for which the complaint is made. 

(2) The words il at once ,y were new and added to indicate that the com- 

“ plainant must himself present the complaint so as to be examined. 
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(3) The words “on oath ” were also new. 

(4) The words “substance of ” were substituted for the words “in a 

summary manner 93 for the purpose of making the meaning clear. 

(5) The last para, of S. 144 was omitted in view of S. 537, newly 

enacted. 

(6) Provisos (a) and (c) to S. 200 re-enacted in clearer terms the 

provision contained in S. 144, para. 2 of the Code of 1872. 

(7) Proviso (b) to S. 200, incorporated in the Code, the provisions of 

S. 30 of Act V of 1877 relating to Presidency Magistrates, which 
was in force before the Code of 1882, in the Presidency Towns 
to which the Code of 1872 did not apply. 

Changes introduced in 1898 — 

The words “subject to the provisions of S. 476” were added in the 
beginning of the section, in conformity to an amendment made in S. 476, to 
make unnecessary the examination of the officer of a Court, sending up a com- 
plaint, with reference to offences committed before such Court. 

Changes introduced in 1923 — 

The words “Subject to the provisions of S. 476” were omitted; a new 
proviso ( aa ) was inserted in order to make it clear that the com- 
plainant need not be examined in any case where the complaint is made by 
a Court or a public servant acting in his official capacity. 

Changes introduced in 1926 — 

S. 3 of the Criminal Procedure Code Amendment Act II of 1926 inserted 
the words “where the complaint is made in writing ” after the words “thinks 
fit” in proviso (b) of the section. 

2. Scope and object of the section. — The object of an examination 
under the section is threefold — 

(1) to ascertain the facts constituting the offence, where they are not 

given in the written complaint 1 or to correct and elucidate 
doubtful points therein. 2 In such cases, it is the duty of the 
Magistrate even to explain to the complainant the procedure and 
then ask him to state definitely the charge he intends to make. 3 " 

(2) to separate unfounded from substantial cases even at the outset 

and to prevent innocent persons from being brought into police 
custody and subjected to the annoyance of frivolous charges 4 or 
in other words, “to prevent issue of process in cases where 
the examination of the complainant would -show that the com- 


S. 200, 
Notes 
1 - 2 . 


Section 200 — Note 2. 

(1) (1921) 1921 Cal. 561 (563), Sukumar v. 

Mofizuddin. ' * 

(1924) 1924 Mud. 323 (323), Arunn- 

chafam Chctty. 

(1926) 1926 Sind. 194 (196), Crowder v. 
Morrison. 

<2) (1922) 1922 Mad. 353 (355), In re Pedda 


Anjinigadu ( Per Ayling, J.). 

3) (1910) 11 Cri. L. J. 205 (206), Abdul Ra~ 

zak v. Gaurinath, ( Per Johnstone, 
J.— Williams, J. disagreeing with 
this view at p. 210). 

4) (1914) 21 Ind. Cas. 703 (704) : 37 Mad. 

181, Sheik Meeran v. RatnaveM- 
. Mudali. 
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plaint was clearly false, frivolous, or vexatious and that further 
proceedings would tend merely to harass unnecessarily an 
accused person and waste the time of the Court”. 5 


(3) to help the Magistrate to judge if there are 
calling for investigation and for proceeding 


sufficient grounds 
with the case. 0 


This examination of the complainant is a very valuable safeguard that the 

Legislature has provided and must he strictly observed. 7 

& • 

The section applies exclusively to cases when a Magistrate takes cogni- 
zance of an offence on complaint under S. 190, Cl. (1) (a). 8 It does not 

therefore apply — 


(1) when the Magistrate lakes cognizance of 
S. 190-1 (ft) and (c).° 


an offence under 


(2) where no offence is disclosed as where an order is required to he 
made under S. 552, infra (power to compel restoration of 
abducted females. 10 It follows that where there is no com- 
plaint, no examination under this section or any further action 
is necessary or can take place and any prosecution started 
against the complainant on such examination would bo illegal 11 
though, where there is a complaint, any defect therein does not 
affect the validity of the subsequent proceedings, in the absence 
of failure of justice. 12 


A Municipal Magistrate of Calcutta is a Presidency Magistrate and lie 
is governed by this section as to the examination of the complainant. 13 

3. “ Magistrate taking cognizance of an offence ' '.—The Magistrate 
taking cognizance of an offence, on complaint is bound to deal with it himself 
unless he transfers it under S. 192. He cannot send it on to another Magistrate 
for orders. A direction by the District Magistrate that as regards a particular 
Class of cases the Subordinate Magistrate should not pass orders on the com- 


S. 200, 
Notes 
2-3. 


<«) 


<5) (1911) 12 Cri. L. Jour. 217 (220): 1911 

Pun. He. 11. Girdhari v. Emperor. 

(1924) 1924 All. 604 (664 ): Rckhn C ba- 

rn ur v. Emperor. 

(1925) 1925 Sind 328 (329): 18 S. L. R. 

274, 'Mahomed v. Mahomed Idris. 
(1911) 12 Cri. L. Jour. 385 (385. 380': 
1910 U. B. R. Vol. I, P- 73, 
Nga Tha Tu v. Emperor. 

(1912) 13 Cri. L. Jour. 704 (704) (All.). 

. Baijnath v. Raja Ram. 

<7) (1919) 1919 Pnt. 203 (200). Saheb Te- 

wart v. Emperor. 

(1920) 1920 Pnt. 232 (235). Emperor v. 

TJe man. _ 

(8) (1899) 1899 All. W. N. 87 (89). Ran- 

(1931) 1931 Oudh 302 (393), Bhagirath 
• v . Saiyid AH IJamid Sahtb. 

[But see (1868) 5 Bom, H. C. R - 20 <“?• 
30), Reg. v. Sadashxvappa (A case 
under S. 06 of the Code of 1861. 

which refers to n complaint in 

order to the issuing a summons or 
warrant”. The words have now 

been omitted and the section applies, 
as soon as the Magistrate takes 
cognizance of an offence whether he 
issues a process later or not) . J 


(9) (1902) 
(1902) 

(1808) 

(1904) 

(10) (1902) 

(11) (1900) 

6 6 

(1907) 


241 (242), Re. Rangaehari. 
240 (240), In re L. M. 


29 (31) 


199) : 
Xgu 


(1910) 


(1930) 

(12) (1908) 

(13) (1928) 


2 Weir 
2 Weir 
Son res. 

5 Bom. II.C.R. Cr. Cas 
Reg. v. Sadashxvappa . 

1 Cri. L. Jour. 193 (197. 

2 Jj. B. R. 14 6, Emperor v 
Po Thin. 

4 Bom. L. R. 609 (611), Tha- 

kordas Mancha ran. 

4 Cri. L. Jour. 170 (170) (Cnl.), 
Emperor v. Rohini Komar Sen. 

5 Cri. L. Jour. 13 (14) (Cal.), 
Chnmro Sahu v. Emperor (No per- 
sonal knowledge of the matters in 
complaint and therefore considered 
as if there was no complaint). 

11 Cri. L. Jour. 351 (351) (All.), 
Cruiedi Kandu v. Emperor (A 
‘'Telegram" is not a complaint and 
therefore examination and further 
proceedings without a complaint 
held to be illegal) . 

1930 Mad. 705 (706) : G olusu Ap- 
palanarasiah v. Emperor. 

9 Cri. L. Jour. 108 (111): 32 

Mad . 8, In re Subramania. 

1928 Cal. 483 (484), Ambika Pra- 
sad v. Calcutta Corporation. 
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S 200, 

Notes 

3—8. 


plaint but submit them to himself, would be clearly illegal. 1 The District 
Magistrate has no jurisdiction to try the case which has not been taken cogni- 
zance of by him, or has not ‘been sent to him or withdrawn by him, in the 
* proper way. 2 

4. Where Magistrate is not empowered to take cognizance. — As to the 

procedure to be adopted where a Magistrate is not empowered to take cognizance 
of an offence on complaint, see S. 201, infra. 

As to the effect of a Magistrate, not empowered, erroneously and in good 
faith, taking cognizance of an offence on complaint, see S. 529 (e), infra. 

5. “On complaint”. — As to what is and what is not a “complaint”. 
see S. 4 (7i), supra and the Notes thereunder. A complaint is only in the 
nature of an indictment and should not be treated as if it had the sanctity of 
affidavit evidence. 1 

6 . Stamp on complaint and written examination of the complainant . — 

See Sch. II, Art. 1 ( b ) of the Court-Fees Act, 1870. 1 

Where the examination of the complainant, for the first or only time under 
this section is reduced to writing, such written examination is liable to Court- 
fees, as provided by S. 18 of the Court-Fees Act, VII of 1870. 

The Court may after the conviction of the accused order him to pay the 
complainant the fee paid on such complaint or written examination. 2 

Complaints however from a Public Servant, a Municipal Officer or an 
officer or servant of a Railway Company are exempt from any Court-fee under 
S. 19 of the Court-Fees Act 3 and the accused therefore in such cases are not 
liable on conviction to refund what was illegally levied from the complainants 
as such fees. 4 

7. Second complaint. — Where a complaint is dismissed or the accused 
is discharged, a second complaint for the same offence is not barred. (See S. 403). 
The Magistrate taking cognizance of such complaint should therefore proceed 
in the manner laid down under this section. 1 

8. Who may make a complaint. — See Notes under S. 4 (h) ante , and 
the undermentioned case. 1 


Note 3. 

(1) (1906) 4 Cri. L. Jour. 213 (213)(Cal.), 

Funi Bhushan Banerji v. F. E. 
Kemp. 

(1902) 6 Cal. W. N. 843 (844), Urinal v. 
Emperor. 

(1906) 3 Cri. L. Jour. 53 (54) : 28 All. 

268, Gtillay v. Bakar. 

(1912) 13 Cri. L. Jour. 704 (705) (All.), 
Baijnath v. Raja Ram. 

(1916) 17 Cri. L. Jour. 146 (147) : 43 

Cal. 173, Ganghadar v. Emperor. 
(1917) 18 Cri. L. Jour. 765 (765, 766) 
(All.), Madhogir v. Rashid Ahmad. 

(2) (1930) 1930 Mad. 705 (706), Golusu Ap- 

palanarasiah v. Emperor. 

(1917) 18 Cri. L. Jour. 765 (765, 766) 
(AH.), Madhogir v. Rashid Ahmed. 

Note 5. 

(1) (1934) 1934 Cal. 604 (606), Cotten v. 

Emperor. 


Note 6. . 

(1) See also (1873) Rat. 70 (70) (Cognizable 

offence — No stamp necessary). 

(2) See S. 546-A of the Code. T 

U) (1904) 1 Cri. L. J. 193 (198): 2 L. B. 

R. 146, Emperor v. Nga Po Thm. 
(4) (1893) 16 Mad. 423 (424), Empress v. 

Khaja Bhoy . 

Note 7. 

(1) (1901) 28 Cal. 652 (661) (F.B.), Dwar- 

kanath v. Rent. ^ 

(1904-1906) U. B. R. 19 (20), Mi The 
Kin v. Nga Tha. 

(1930) 1930 Rang. 156 (157) : 8 Rang. 

1, Dhana Reddy v. Emperor. 

Note 8. • • 

(1) (1907) 11 Cal. W. N. 170 (171), Cham- 

roo Sahu v. Emperor (Complaint 
by person not having personal know- 
ledge of facts cannot be taken cog- 
nizance of) . 
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9. Statement in complaint, if privileged.— Sec S. 4 (h) ante . 

10. Whether Magistrate can refuse to entertain a complaint. — A 

Magistrate, competent to take cognizance of the offence complained of, cannot 
refuse to receive such complaint and proceed under this section. 1 Thus he can- 
not decline jurisdiction on the ground — 

(1) that, if the complaint was entertained, it would tend to bring 

numerous other complaints and stir up old religious ill-feelings, 2 
or 

(2) that, the case is one in which though an offence is disclosed, a civil 

action also will lie and that the party may go to the Civil Court. 8 
or 

(3) that, the case is one in which the charge might also have been laid 

in the first instance before the Police 4 , or 

(4) that, the case — one of petty theft or assault — is also cognizable by 

the village Magistrate 5 , or 

(5) that, the complaint mentions a section of the Penal Code, while the 

offence alleged therein, falls under another section. 6 

• 

A Magistrate should refuse to accept a complaint, in the following cases • 

(1) Where it is not signed by the complainant and not. preferred in 

person or by a person duly authorised to prefer the specific 
complaint. 7 

(2) Where no offence is disclosed therein. 8 

11. Order on complaint.— Where a Magistrate takes cognisance of an 
offence on a complaint , the only manner in which he can dispose of it is to examine 
the complainant, on oath, and after holding such inquiry as he considers neces- 
sary under S. 202, make either an order of dismissal under S. 203 or issue process ’ 
against the accused under S. 204. 

A complaint cannot be said to have been legally disposed of by 

( 1 ) taking no action thereon in view of the Police report and the order 

thereon, 1 or 

(2) passing an order “shelving” the complaint 2 , or 

(3) passing an order “filing” the petition. 3 

A complaint being part of the records of a Magistrate’s Court, should 
not be returned, to the party with the order endorsed thereon. The party is 
entitled only to a certified copy of such order. 4 


(1) 

( 2 ) 
(3) 


(4) 

( 3 ) 

( 6 ) 

(7) 


Note 10. 

(1888) 12 Bom. 161 (163), In re Jankidus 
Guru Sitaram. 

(1891) Rat. Un. Cr. C. 562 (563), Em - 
press v. Ramchandra. 

(1384) Rat. Un. Cr. O. 206 (206), In 
re Chhatrasanghji . 

(1888) 10 Suth. W. R. 40 (40), Kho- 

sal Singh v. Toolsee Singh. 

(1870) 14 Suth. W. R. 36 (30). Ameer 
Mahomed v. Q. Brass. 

(1871-1874) 7 M. H. C. R. App. 81(31). 

(1022) 1922 Mad. 62 (62, 63), Ponnu - 
sami Thsvar ▼. Emperor. 

(1914) 1914 Oal. 479 (479) : 42 Cal. 19, 


(8) (1884) 


(1) (1929) 

(2) (1882) 
(1871) 

(3) (1871) 

(4) (1869) 


Rani Abhoyeswari Devi v. Kisliori 
Mohan Bannerjee. 

Rat. Un. Or. C. 206 (200), In 
re Chhatrasangji. 

Note 11. 

1929 Mad. 849 (849), Hameed 

Sahtb v. Sued Abdul Kadir. 

5 All. 86 (38), Empress v. Radha. 
16 Suth. W. Rep. 58 (59;, Nil- 
money, In re. 

16 Suth W. Rep. 58 (59), Re tftf- 
money. 

2 Weir. 237 (287). 


S. 200. 
Notes 
9-11. 
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S. 200, 
Notes 
12—13. 


12. Who may present complaint. — The words “at once ” in the section 
clearly indicate that, as a general rule a complaint should be presented in person 
by the complainant himself so that he may be examined as soon as the complaint 
is presented though under certain circumstances as for example, when the 
complainant is a pardnnashin lady, the complaint may be permitted to be pre- 
sented by a person duly authorised to prefer the specific complaint. 1 

The above rule however, applies only where a complaint is presented in 
person by the complainant or his agent and not when the complaint is received 
by post. It is competent to a Magistrate to receive and take action on com- 
plaints received by post but whether he will do so or not is a matter within his 
discretion. 2 So a complaint not presented in person but transmitted by post 
is not necessarily bad in law, and the Magistrate, if he takes action, may c$ll 
upon the complainant to appear before him on a date to be fixed by him for 

examination on oath. 3 

13. “Shall examine”. — The requirement as to the examination of 
the complainant is imperative and should be strictly complied with. 1 The 


Note 12. 

(1) (1914) 1914 Cal . 479 (479): 42 Cal. 19 

Abhoycsivari v. Kishori, (General 
power of attorney not sufficient). 

(1392) Rat. In. Cr. C. 025 (025) Em- 
press v. Jmuiki, (Muklitear). 

(1904) 1 Cri. L. .Tour. 845 (840): 32 

Cal. 469, Kali Einkar v. Nritya 
Go/nl, (Kniployee of the person to 
whom sanction to prosecution has 
been given ) . 

(1875) 24 Suth. W. R. 22 (23), In re 
J udoi) S mid on. 

<2 ) (1879) 2 Weir 149 (149). 

(1900) 1900 All. W. N. 189 (190), Geto 
• v. Rt 7 /. 

( 3 ) (1929) 1929 Siml 132 (134): 23 S.L.R. 

285, Chuhermal v. Emperor. 


Note 13. 

(1) (1919) 1919 Pat. 203 (206), Saheb Tewan 

v. Emperor. 

(1920) 1920 Pat. 232 (235), Emperor v. 
IJeman Gope. 

(1871) 3 N.-W.P. 272 (273), Ramcharan. 
(1884) 1884 All. W. N. 47 (47), JaJaludin 
v. Muhammad Khalil. 

(1881) 1881 All. W. N. 23 (23), Lallu v. 

(1896) 18 All. 221 (222), Kesr t v. Muham- 


. . . «1 V 

(1911) 12 Cri. L. Jour. 175 (177) (All.), 
Mulchand v. Emperor. 

(1912) 13 Cri. L. Jour. 704 (704) (All.), 
liaijnath v. Raja Ram. 

(1915) 16 Cri. L. Jour. 669 (6/0): 37 All. 

628, Bakesh/ir v. Emperor. 

(1924) 1924 All. 664 (664), Rekha Chamar 
v. Emperor. 

(1889) 13 Bom. 590 (597) (F. B.), Ga- 
nesh Narain, In re. 

(1888) Rat. 365 (365), Ban Purushotam 

Vaidya. . 

( 1888 ) Rat. 368 (369). Re Bax Kashi. 
(1898) Rat. 954 (955), Re Subrao. 

(1926) 1926 Bom. 284 (28o), In re Pam- 
poppa Ballal Rao. 

(1864) Suth. W. R. (Gap. I*o.) 33 (34), 
Huronath. _ _ 

( 1S64) Suth. W. R. (Sup.) 37 (3/), Ru- 
jab Mundle v. Lochun Mundle. 
(1S67) 8 Suth. W. R. 12 (13), Eurreck 


Chand Nowlaka. 

(1869) 12 Suth. W. R. 49 (50), Queen 
v. Ramtonoo Singh. 

(1870) 14 Suth. W. R. 36 (36), Ameer 
Mahomed v. Braes. 

(1871) 16 Suth. W. R. 58 (59), NUmoney. 

(1869) 3 Benp. L. R. 53 (54), Dulali v. 
Bhuban. „ , „ 

(1869) 3 Beng. L. R. 67 (61) (Cr.), Em- 
press v. Mahim Chandra. 

(1886) 13 Cal. 334 (336), TJmer Ali v. 
Safer Ali. 

(1900) 27 Cal. 921 (924), Mahadeo S\ngh 
v. Empress. 

(1901) 28 Cal. 652 (661) (F. B.), Dwar- 
kanath v. Beni. 

(1903) 30 Cal. 923 (925, 926), Lokenath 
Patia v. Sanyasi. 

(1906) 3 Cri. L. Jour. 81 (83) (Cal.), 
Saroda Charan v. Emperor. 

(1879) 4 Cal. L. R. 534 (536), Shexkh 
Erad Ali v. Musibunnissa. 

(1899) 3 Cal. W. N. 17 (18), Satyacharan 
v. Chairman, TJttarpara Municipality. 

(1906) 3 Cri. L. Jour. 471 (473) (Cal.), 
Ram Adhim v. TVahed Ali. 

(1911) 15 Cal. W. N. (N) lv (lv), Bhaga- 
wan v. Crown. 

(1913) 14 Cri. L. Jour. 76 (76) (Cal.), 
Khetter Mohan v. Emperor. 

(1914) 1914 Cal. 479 (480) : 42 Cal. 19, 
Abhayeswari v. JTisTiort. 

(1919) 1919 Cal. 433 (434, 436): 46 Cal. 
807, Bhairab. 

(1911) 12 Cri. L. Jour. 217 (219, 220): 

1911 Pun. Re. 11, Girdhari v. Em- 
peror. % _ 

(1868-69) 4 Mad. H. C. 162 (164), Ran- 
gasicami. 

(1869) 2 Weir 237 (237). 

(1910) 11 Cri. L. Jour. 535 (535, 536) 
(Mad.), In re Sivagurunatha. 

(1911) 12 Cri. L. Jour. 463 (463) (Mad.), 
In re Arulakotiah. 

(1901) 4 Oudh Cas. 127 (131), Ram Sarup 
v. Emperor. 

(1917) 18 Cri. L. Jour. 366 (366, 367) 
(Lah.), Phagu Sahu v. Emperor. 

(1917) 18 Cri. L. Jour. 890 (891) (Lah.), 
Jhuna v. Emperor (Overruled on 

. another point) . , 

(1919) 1919 Pat. 545 (545), Guru Prasad 
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substance of the examination, reduced to writing should be distinct from the 
compJmn Use f.- The examination is not to be a mere form, but must be a full 
and intelligent inquiry into the subject-matter of the complaint, carried far 
enough to enable the Magistrate to exercise his judgment and see if there is' a 
pnma facie case or sufficient ground for proceeding* A diligent, proper and 
thorough examination, made in an intelligent and not in a perfunctory manner 
will often show the complaint to be imaginary or unnecessary . 4 The examination 
should, however, be on facts which are within complainant’s knowledge.* The 
examination should be a full and complete one even on the first examination 
though a sketchy examination on one day and a more complete one on another 
will not vitiate the whole trial. 0 The reason that the facts were fully set out in 
the written complaint, does not justify an omission to examine the complainant. 7 
The mere putting of a question on the presentation of a complaint under S. 498 
of the Penal Code as to where the complainant’s wife was 8 or the cross-examina- 
tion of the complainant on depositions recorded under S. 159 by another 
Magistrate 0 is not an examination under this section; nor is a mere attestation 
upon oath, that the terms of the complaint are true, sufficient compliance with 
the terms of this section. 10 The Judicial Commissioner’s Court of Sind has, 
however, taken a contrary view and has held that such an attestation is 
sufficient. 11 It has purported to follow the undermentioned decision 1 '- of the 
High Court of Bombay, which however was a case of a complaint presented to a 
Presidency Magistrate who is not bound to examine <m oath or to reduce such 
examination to writing. 18 It is submitted that the Sind view is not correct. 

It is desirable that the substance of the oral examination should be read 
over to the complainant on the principle underlying S. 360 especially if it is to be 
utilised as the basis for a possible prosecution for perjury in the future 14 


Sahu v. Ajodhyanath Patro. 

(*1920) 1920 Pat. 670 (672), Manju Koeri (4) 
v. Emperor (Overruled on anothor 
point) . 
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kun Maistry v. Yaloo Maistry. 
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1 U. B. R. 73, Nya Tha Tu v. 
Emperor. 

(1930) 1930 Rang. 226 (226), Maung Ko (5) 

v. Mating Set. 

(1921) 1921 Sind 84 (84): 15 S. L. R. (6) 
200, Mulchand Pamandaa v. Kessoo- 
mol Ramchand. (7) 

(1926) 1926 Sind 194 (196): 21 S. L. R. 

4 293, M. II. Crowder v. L. A. Mor- (8) 

rison. 

(2) (1896) 18 All. 221 (222), Kesri v. Mu- (9) 

hammad JJaksh. 

(3) (1868) 10 Suth. W. R. Cr. Cir. 1. (10) 

(1910) 11 Cri. L. Jour. 205 (206, 210), 

Abdul Razak v. Qawri Nath (Duty 
of Magistrate to explain tho facts (11) 
and, in view of that explanation, to 
• call upon complainant to state pre- (12) 

cisely what charge is) . 

Bombay II. C. Circular Orders (1931), S. 41 (13) 
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Commissioner, C. P. (1929) Lahore 
JI. C. R. nnd O. Vol. JII, Chap. 

» 1-B, Para. 6, Patna n. C. O. R. (14) 
and C. O. (1922), Vol. I, Part 1, 


Cr. P. C.— 141 


Chap. IV. Rule 11. 

(1896) is All. 221 (223), Kesri v. Muham- 
yfiad. 

(1933) 1933 Rang. 297 (298), Maung Ba 
Tone v. Ma Ilia Kim (It is unjust 
to compel a person to stand his trial 
when the complainant in her com- 
plaint and statement on oath, has 
made no allegations of fact which 
would, if proved, constitute a criminal 
offence) . 

(1864) Suth. W. R. (Gap) 33 (34), Re 
Huronath. 

(1932) 37 Cal N. 319 (320), Makhan 

Pal v> Sundari Datya. 

(1899) 3 Cal. W. N. 17 (18), Satya Oha- 
ran v. Chairman of Mun. 

(1872) 4 N.-W. P. 23 (25). Empress v. 
II ur Prasad. 

(1903) 30 Cal. 923 (925), Lokenath v. 
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14. Right to be examined. — A complainant, as soon as lie presents his 
complaint, is entitled to demand that his examination should be taken and 
reduced to writing before his complaint is disposed of. 1 


See Note 13, supra. 

15. Refusing to answer. — “A complainant fulfils a duty where he 
informs a Court of an offence and it. is not proper to examine him about his 
motives and force him to name the persons who had written the complaint for him, 
or helped him with legal advice, as if, in making a complaint, he has done some- 
thing wrong” and where the complainant refuses to answer such irrelevant 
questions, he cannot be punished either under S. 485 of this Code or S. 179 of 

the Penal Code. 1 


16. Omission to examine complainant. — An omission to examine the 
complainant as required by this section is a serious irregularity . But this will 
not necessarily vitiate the proceedings. The question in such case will be 
whether the person objecting has been prejudiced by such irregularity. The 
accused cannot ordinarily complain of the irregularity, because the omission to 
take a sworn statement cannot prejudice him, as he has ample opportunities of 
cross-examining the complainant when he is examined in the case. In cases, 
therefore, where the accused person, after conviction complains of the omission to 
examine the complainant, such omission, will be cured by S. 537 (a) and will 
not ordinarily vitiate the trial or the conviction. 1 If, however, the objection is 
taken at an early stage action will be taken to set right the defect and to pio 
ceed with the case after the examination of the complainant. 2 

Where the complainant objects to the irregularity, the position is some- 
what different. In cases which end in the conviction of the accused he cannot, 
of course, have any grievance 3 but where the complaint is dismissed without 


(1) (1889) 


( 1 ) 


Note 14. 

(1) (1902) 29 Cal. 410 (412), Kvldip Saha% v. 

Budhan. 

(1906) 4 Cal. L. R. 134 (135), In tlic 
matter of Bijoy Bhagat. 

Note 15. 

13 Bom. 600 (604, 621), In re 

Qanesh Narayan. 

Note 16. 

1922 Mad. 443 (444), In re 

S. Ramaswami Iyengar. 

1920 Pat. 232 (234). Emperor v. 
Heman Gope (51 Ind. Cas. 465 and 
1919 Pat. 432 dissented from). 

9 All. 666 (670), Empress v. 

16° Cr/. L. Jour. 669 (670) : 37 
All. 628, Bateshar v. Emperor. 

1918 All. 17 (18) : 41 All. 164, 

Mahadco Singh v. Emperor. 

3918 Bom. 141 (142), In re Appa 
Rao Jhaveri Lai. 

1919 Cal. 383 (384), Eanhar v. 

Emperor. „ , 

1919 Cal. 433 (434): 46 Cal. 807, 

Bhairat Ohandra v. Emperor. 

1929 Cal. 175 (175), AmZ Krishna 
Das v. Badam Santra. 

12 Cri. L. Jour. 217 (219, 220) : 
1911 Pun. Ro. 11, Girdhari Lai v. 
Emperor. 

1924 Lah. 258 (259): 4 Lah. 359, 
Mehr Ghiragh Din v. Emperor. 

11 Mad. 443 (444), Empress v. 

Monu. 


(1922) 

(1920) 

(1887) 

(1915) 

(1918) 

(1918) 

(1919) 

(1919) 

(1929) 

(1911) 

(1924) 

(1888) 
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(1928) 1928 Mad. 1235 (1236): 52 Mad. 

79, In re Molaippa. . 

(1917) 18 Cri. L. Jour. 366 (367) (Lah.), 
Phagu Sahu v. Emperor. 

(1919) 1919 Pat. 203 (206), Sahcb Tewarx 

v. Emperor. _ . , , . 

(.1920) 1920 Pat. 700 (702, 703), Abdul 

Ali v. Emperor. 

(1929) 1929 Pat. 473 (475, A 76) , Bha ™ 1 
v. Judhistir (Overruling 41 Ind. 
Cas. 1002 and cases following it, 

viz., 1919 Pat. 452, 1920 Pat 6.0 
and 1920 Pat. 614 which held that 
omission to examine is an illegality). 
(1913) 14 Cri. L. Jour. 420 (420 i: 1 
U. B. R. 170, Emperor v. Nga Po 

(1924) 1924 Rang. 87 (87): 1 Rang? 51<, 
Gopi Chand v. Emperor. 

(1914) 1914 Sind 19 (19): 8 S.L.R. 41, 
Muso v. Emperor. 

(1933) 1933 All. 816 (818), Baldewa v. 

Emperor. _ 

(2) (1920) 1920 Pat. 232 (235), Emperor v. 

Heman Gope. n . * 

(1913) 14 Cri. L. Jour. 76 (76) (Cal.), 
Kfwther Mohan. 

[See (1905) 3 Cri. L. Jour. 471 (473), 

Ram Adhin v. TTafced. 

(1917) 1917 Pat. 611 (612), 

( ' Sahu v. Emperor (Proceedings 

(3) (1922) 192 ? ed Mad . 443 (444). In ro 
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exa " u, \ at ' on4 ° l \ 0,1 an l in »Pn>per examination 3 lie is prejudiced by the pro- 
ceduie adopted and the order of dismissal will be set aside. 

Examination before the case is transferred under S 192 

Under the Code of 1861, there was a conflict of decisions, as to whether a t cans 
fer of a ease to another Magistrate, without examination of the complainant 
under S. 66, was with or without jurisdiction, the Allahabad High Court hold- 
ing the view that he lias no jurisdiction 1 the Calcutta High Court, after a great 
deal of conflict, in its own decisions, finally holding that he has. 2 

The Code of 1872 however provided in S. 44, para. 2, an option to the 
Magistrate transferring a ease, to examine the complainant or not, which pro- 
vision is now embodied in proviso (a). So now where, the complaint is made 
in writing, the Magistrate in cases where he is transferring the case under 
S. 192, is not required to examine the complainant. 3 But he is not precluded 
from making such examination in which case the Magistrate to whom the case 
is transferred need not examine the complainant again. See Note 28. 

18. Examination where complaint is by Court or public servant — 
Proviso (aa).— Before the Code of 1898 there was no express provision 
exempting the Court or public servant making a complaint, from being examined 
under the section. The High Court of Allahabad, however, held that such an 
examination was not necessary. 1 While the High Court of Madras held that the 
non-examination was only an irregularity curable by S. 537. 2 

With a view to remove misconception on the point, the Legislature in the 
Code of 1898, enacted in sub-S. (2) to S. 476, that the Magistrate shall, upon 
receiving the case for inquiry or trial, proceed according to law and as if upon 
complaint made and recorded under S. 200. At the same time, it amended 
S. 200, and prefixed to it the words “Subject to the provisions of S. 476” 3 thus 


i) (1922) 1922 Mad. 443 (444), In re 

S. Ramastcami Iyengar. 

(1867) 8 Suth. W. R. 12 (13), Empress 
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(1884) 1884 All. W. N. 47 (47), Jalal- 
- uddin v. Md. Khajd. 

(1889) 13 Bom. 590 (59<) (P.B.), In ro 
Ganesh N a rain Rathe. 

(1924) 1924 Bom. 221 (321): 48 Bom. 

360, In re Mngappa Rayappa Gho- 

(1879) 4“ Cal', h. R. 534 (586 537) Sftrifcft 
1 ' Erad Ali v. Ntunban Am Btbi. 

(1899) 3 Cal. W. N. 17 (18), Satyacharan 
v Chairman. 

(1903) 30 Cal. 923 (925, 926), Lokenath 
Patra v. Ranyasi. 

(1905) 2 Cri. L. Jour. 51 (53) (Cal.), 

/ 1 ala d/i r v. Sub-Inspector. 

(1919) 1919 Cal- 78 (79), Fazlar Rahman 
v Abulhar Rahman. 

(1911) 12 Cri. L. Jour. 539 (541): 1912 
* ' pun. Re. 2, Ali Muhammad v. Em - 

vc ro r (Obiter). 

(1919) 1919 Pat. 319 (320), Eqbal Khan 

v Emperor . 

(1919) 1919 Pot. 545 (546), Gup/ Prasad 
’ Eahu v. Afodhyanath Parht. 

Moil) 12 Cri. L. Jour. 385 (385): 

<1911) ( 1910 ) 1 U. B. R. 73, Nga Tha 
Tu v. Emperor . 

[But see (1911) 12 Cri. L. Jour. 550 


(Mad.), In ro Vctunathan (Where 
a complaint was before a Presidency 
Magistrate before the amending Act 
of 1926 and complaint was verified 
on oath though there was no examina- 
tion) . 

(1872) 17 Suth. W. R. 37 (37), Kabil 
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(5) (1896) 18 All. 221 (222), Kesri v. Muham- 
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, v Note 17. 
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giving legislative effect to the Allahabad view as regards complaints by Cowls. 4 

This still left the cases of complaints by public servants under S. 195 in 
doubt and Courts got over this difficulty by holding that the non-examination 
of the complainant, was cured by S. 537 and did not vitiate the trial/ With 
the object of removing all doubts whatever and to make it clear that public 
servants preferring complaints need not be examined, the section was amended 
in 1923 by the Criminal Procedure Code Amendment Act, XVIII of 1923, by 
omitting the words “subject to the provisions of S. 476” and by inserting the 
new proviso (««■)• The words “in writing ” were also introduced after the 

word ‘complaint’ in S. 195® 

It is now therefore clear that, in cases of complaints by a Court' or by 
a public servant purporting to act in the discharge of his official duties 8 no 
examination is necessary under this section. 

19. Joint complaint by two or more complainants. — It has been held 
by the Calcutta High Court that a joint complaint by two or more persons is 
not contemplated by the Code. 1 

20. State prosecution. — See S. 196. supra, and Notes thereunder. 

21. Prosecution under S. 211, Penal Code. — An order for the pro- 
secution of the complainant under S. 211 of the Penal Code for making a false 
charge, cannot be made, unless complainant had been examined on oath under 


(4) (1904) 1 Cri. L. Jour. 73 (80): 26 All. 

249, In re Bhup K unwar. 

(1908) 7 Cri. L. Jour. 54 (63): 31 Mad. 
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(1909) 10 Cri. L. Jour. 420 (423): 33 
Mad. 49, In re Olhupara Narayanan. 
(1918) 1918 Bom. 141 (142), In re Aparoa 
JhaverUal (Complaint by Court 
Non-examination was held to be mere 

irregularity). _ . 
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Sub-Inspector. 

(1916) 18 Cri. L. Jour, 366 (367) (Pat.), 
Phaju Saha v. Emperor. 
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Bhagwan v. Crown. 
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(1919) 1919 Cal. 383 (384), Harifuir Roy 
v. Emperor. 

(1919) 1919 Cal. 433 (434): 46 Cal. 807, 
Bhairab v. Emperor. 

(1924) 1924 Lah. 258 (259, 260): 4 Lah. 

359, Chirag Din v. Crown. 

(1920) 1920 Pat. 700, Sheikh Abdul Ali v. 
Emperor. 

Forest Range Officer. 

(1924) 1924 Mad. 587 (587). Re Ambayara. 
Revenue Sub- Divisional Officer. 

(1919) 1919 Pat. 203 (206), Saheb Tewan 
v. Emperor. 
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(1924) 1924 Rang. 87: 1 Rang. 517, Oopi 
Chand v. The Crown. 

Government Advocate. 

(1900) 1 Punj. L. R- 63, Uttamchand. 

Public Prosecutor . 

(1911) 12 Cri. L. Jour. 217 (220): 1911 
Pun. Re. 11, Girdhari Lai v. 
Crown. 

Prosecuting Inspector. 

(1920) 1920 Pat. 232 (233), Emperor ▼. 

Heman Qope (Overruling 1920 Pat. 


670. Where it was held that a pub- 
lic servant (Municipal Overseer) 
must be examined) . 

Court Bailiff. 

(1914) 1914 Sind 19 (19): 8 S. L. R. 41, 
Mu so v. Crown. 

(6) (1924) 1924 Pat. 691 (692), Lachmi Singh 

v. Emperor. 

See also Statement of Objects and Reasons 
on proviso (an), Bill III of 1914, 
cl. 41. f 

Select Committee Report, 1922, on cl. 54. 

(7) (1933) 1933 Pat. 87 (88), Sukha Sahu v. 

Emperor. 

(8) Police Officer. 

(1928) 1928 All. 765 (766, 767): 51 All. 

382. Frag Dutt Tiwari v. Emperor. 
(1926) 1926 Mad. 865 (871): 49 Mad. 

525, Public Prosecutor v. Ratnavelu 
Chetty (Overruling the decision in 
1925 Mad. 672 which held that a 
Police Officer when making a com- 
plaint must be examined). 

(1929) 1929 Pat. 514 (517), Lai Bthan 

Singh v. Emperor. 

Municipal Officers. 

(1930) 1930 Cal. 222 (223, 224), Ram 

Gopal Goena v. Corporation of Cal- 
cutta (Building surveyor). 

(1930) 1930 Cal. 665 (665), Nandi v. 

Corporation of Calcutta (Conservancy 
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(1119): 2 L. B. R. 311, Emperor 
v. Po Chon (Superseded by amend- 
ment of 1923 — Decision prior to 
amendment) . ] 

(1) (1931) 1931 Cal. 646 (647), Sashadhar 
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char-e°whio!! S h 0f iT* all °"’ ed an °PP°rtanity of substantiating the 

-iar p e which lie made originally to the police and which was reported as false.* 

22. Commission for examination.— Section 503, infra provides f>r 
the examination of witnesses on commission where they cannot be examined in 
Couit, without an amount of delay, expense, or inconvenience which, under the 
circumstances of the case, would be unreasonable. 


The question whether that section applies to the examination of a com- 
plainant under this section, if the circumstances stated therein apply, depends 
upon the question whether he can he regarded as a witness. There is a conflict 
of decisions on the point. The Allahabad High Court 1 and the Punjab Chief 
Court 2 have held that in the earlier stage of the proceeding, a compiainant is 
not a witness but only a complainant, and that therefore a commission for his 
examination cannot be issued under S. 503, which applies only to witnesses. 
The Calcutta High Court, on the other hand, has held that a complainant is a 
''witness” and that a commission can he issued to him under S. 503, 3 No 
reference has, however, been made in the decision to the rulings of the Allahabad 
High Court and the Punjab Chief Couit. It is submitted that the Calcutta 
view is not correct. The examination of the complainant is not made in the pre- 
sence of the accused, and cannot be used as “evidence” against him. 4 

The word “evidence” under the Evidence Act means statements made 
before the Court by witnesses. It seems to follow from this that a complainant 
at the stage of examination under this section is not a witness, and cannot come 
under S. 503. 


23. “Upon oath”.— The examination of the complainant should be 
on oath. The question whether lie could be examined on solemn, affirmation 
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(1924) 

(1926) 
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[See also (1934) 1934 Pat. 573 (575); 13 
Pat. 789. Daroga Mahton v. Em- 
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“ ke " cognizance of offence under 

i • , i 9 on police corn- 

plaint, but subsequently opposite 
party files a protest petition, failure 
of Magistrate to examine him on oath 
is only irregularity) 

<I910> • l- *»” 338 (338), 
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depends upon the question whether he is a witness within the meaning of S. 6 of 
the Oaths Act. As has been seen already in Note 22 above, there is a conflict 
of opinion on the point. 

The words “upon oath” were for the first time introduced in the Code 
of 1882, though in so far as the Presidency Towns were concerned, there was an 
option given for taking the examination on oath, under S . 30 of Act, IV of 1877. 
The evident object of getting the substance of the examination on oath and signed 
bv him, is to use it against him if needed, in a prosecution for perjury. 1 In a 
ease where the statement of the complainant was not oath and before a Magis- 
trate, the conviction was quashed. 2 

This section does not authorise a Magistrate to administer an oath but 
merely recognises his power to do so. 3 

As to whether the examination should be on oath or not, when the com- 
plaint is to a Presidency Magistrate, see Note 27, infra. 

24. Shall be reduced to writing. — The substance of the examination 
of the complainant, is required to be reduced to writing 1 except in the case in 
proviso (h) as to which, see Note 27, infra. 

The written examination must be and is intended to be distinct from the 
complaint. 2 In the following cases under the Code of 1861 the omission to 
reduce to writing the examination of the complainant was held to be an illegality 
which vitiated all the proceedings taken subsequently. 3 

25. “Shall be signed’ \ — The examination of the complainant on oath 
should be signed both by the complainant 1 and by the Magistrate. The object 
of getting the signature of the complainant is to make use of it‘, if need be, in 
proceedings against him, under S. 193 of the Penal Code. 2 A statement not so 
signed cannot be used as evidence in such a prosecution. 3 Where A was 
convicted under S. 193 of the Penal Code in respect of his contradictory state- 
ments, one of which was made in the course of his examination under this 
section but such statement was not signed by him it was held that the conviction 
should be quashed. 4 



(2) 

(3) 

(2) 


Note 23. 

(1926) 1926 Nag. 141 (143), Bhagirathi- 
bai v. Emperor. 

(1887) 9. All. 666 (670), Empress v. 

Murphy. 

(1873) 20 Suth. W. R. 55 (55), In re 
Mohr.sk Ch under. 

(1916) 1916 Lah. 281 (283): 1916 Pun. 
Re. 34. Abdul Azu v. Emperor. 

Note 24. 

(1872) 4 N.-W. P. 88 (89), Empress v. 
B kilo re e . 

(1896) 18 All. 221 (222), Kesri v. Muham- 
mad. 

(1864) Suth. W. R. (S. N.) 37 (37), 
Rajib. 

(1871) 16 Suth. W. R. Cr. 40 (40), 

Empress v. Girish Chandra (Over- 
ruled on another point) . 

(1871) 16 Suth. W. R. 58 (59), Nilmoney 
Bkuttacharjee . 

(1869) 3 Ben. L. R. 67 (67, 68), Empress 
v. Mahim Chandra. 


(2) 

(3) 


( 1 ) 

( 2 ) 

(3) 

(4) 


69) 2 Weir 237 (237). . „ . 

96) 18 All. 221 (222), Kesn v. Muham- 
mad (9 All. 966 distinguished). 
72) 4 N.-W. P. 88 (90), Empress v. 

Bhitcaree Natvab AbdooUa. . 

71) 16 Suth. W. R. 40 (40), Girxsh 
Ch under (Overruled on another 

point) . „ , . 

02) 2 Weir 241 (242), Bangachan. 
it see (1871-74) 2 Weir 709 (710) (A 
case under the Code of 1872 in which 
S. 144 specifically provided that it 
is only an irregularity) . ) 

Note 25. .. 

69) 3 Ben. L. R. 67 (67, 68), Mah»m 

Chandra Chakravartky . . ... 

26) 1926 Nag. 141 (143), Bagxrathi 

Bhai v. Emperor. w 

02) 6 Cal. W. N. 840 (841), Baxjoo 

102) 6* CaL* W . N. 840 (841), Baijoo- 
mandal v. Reg. 
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The failure of the Magistrate to sign the examination would only be an 
irregularity curable by S. 537. 5 

A refusal to sign the substance of the examination taken down under this 
section is punishable under S. 180 of the Penal Code. 

26. Oral complaints. — When the complaint is an oral one, the Magis- 
trate must, even in cases in which he intends to transfer the case under S. 192, 
examine the complainant. 

See also Note 27. 


27. Presidency Magistrate. — Proviso ( b ) provides certain exceptions 
to the general rule prescribed in the section in cases where the complaint is 
before a Presidency Magistrate: — 

(1) The examination of the complainant may be on oath or not as the 

Magistrate thinks fit. 1 

(2) Where the complaint is in writing the examination need not. be 

reduced to writing. 2 

(3) Where the complaint is oral, the Magistrate may require it to be 

reduced to writing. 

As the section stood before 1926, a Presidency Magistrate need not record 
the substance of the examination even if the complaint was not made in writing* 
The words “where the complaint is made in writing ” were newly added by the 
Criminal Procedure Code (Amendment) Act (II of 1926). 

28. Shall not be bound to re-examine. — A complainant should be examined 
either by the Magistrate receiving the complaint, or by the Magistrate to whom 
he has transferred the case. 1 Under the proviso (c) if the Magistrate who had 
received the complaint had examined the complainant before transfer, the 
Magistrate who receives the case by transfer, need not re-examine the com- 
plahiant. He can issue process on the examination already made. 2 If the 
complaint has been transferred without such examination, the Magistrate 
receiving it by transfer cannot issue process without examining the complainant. 8 

\ * (1) If the complaint has been made in writing to a 

Magistrate who is not competent to take 
ProC competent ^o^ta^e cognizance of the case, he shall return the 

complaint for presentation to the proper 



not 

cognizance of the case 


* (CODE OF 1882— S. 201.) 

Procedure by Magis- 201. If the complaint has been made in writing and 

trate not competent to the Magistrate is not competent to take cognizance of the 
take cognizance of the case, he shall return the complaint for presentation to the 


oaae. 


proper tribunal with an endorsement to that effect. 


<5) (1912) 17 Ind. ^ as * • 88 Mad. 

11 ' 075 Kamal v. Udaj/avarma. 

Note 27. 

MoqQ) 7 Cri . L. Jour. 10 (15) • 35 Cftl. 

(1) (1908) J 41 * Jpurba Krishna Bose v. Em - 

{ 1 Q9i \ I92i r ‘cal. 561 ( 568 ), Sukumar Chat- 
<2) (1921) Mufttuddin Ahmed. 

(8} (1908) 7 Cri. L. .Tour. 10 (15) i 35 Cal. 
(3) (1908) 7^ Apurba Krishna Bose v. Em- 


peror. 

Note 28. 

(1) (1900) 27 Cal. 921 (924), Mahadeo y. 

Empress. 

(2) (1899) 3 Cal. W. N. (Notes) cc b n mv 

pchcccv), Kali Singh v. Jhari Lai. 
(1900) 4 Cal. W. N. (Notes) ccxxi (ccxxii), 
Sarat Chandra v. Agore. 

(3) (1914) 1914 Cal. 479 (480): 42 Cal. 19, 

Abhayestvari y. Kishori. 


S. 200, 

Notes 

25—28. 
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Court with an endorsement to that effect. 

(2) If the complaint has not been made in writing, such 
Magistrate shall direct the complainant to the proper Court. 

SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES •• 1 

SCOPE OE THE SECTION • • • ■ ■ • 2 

MAGISTRATE NOT COMPETENT . . ■ ■ • • 3 

“SHALL RETURN” .. •• •• •• \ 

OR AL COMPLAINTS . . • • 5 


1. Legislative Changes.— 

Changes introduced in 1872 — 

There was no section in the Code of 1861 corresponding to this sec- 
tion. The provision contained in sub-S. (1) of this section was newly inserted 
as S. 145 in the Code of 1872. 

Changes introduced in 1882 — 

S. 145 of the Code of 1872 applied to all complaints oral as well as 
written. S. 201 of the Code of 1882 limited the section to complaints made 

in writing. 


Changes introduced in 1898 — 

Sub-S. (2) has been newly added to the Code of 1898. 

2. Scope of the section. — A Magistrate, when he receives a complaint 
under S. 190 is either competent to take cognisance of the case or he is not. This 
section deals with the procedure to be adopted where he is not competent to take 
cognisance of the case. 

As to the procedure to be adopted in cases where the Magistrate is compe- 
tent to take cognisance of the case but finds during the course of the enquiry or 
trial, that he is not competent to inquire or try further, see Ss. 346, 347, 348 and 
Ch. XXXII of the Code. 

3. Magistrate not competent. — A Magistrate may not be competent to 
take cognisance of a case for several reasons. Thus he cannot take cognisance 
of a case where 


(1) he has no local jurisdiction in respect of it, l a 

(2) he has no jurisdiction over the person of the accused as in the case 

of an European British subject under S. 29-A or of a Juvenile 
offender under S. 29-B . 


Procedure by Magis- 
trate not empowered to 
hear complaint. 


(CODE OF 1872— S. 145.) 

145. If the Magistrate be not competent to receive the 
complaint, he shall refer the complainant to a Magistrate 

having jurisdiction. . 


(CODE OF 1861— Nil.) 


Section 201 — Note 3. 

(1-a) (1932) 1932 Mad. 427 (428). Rathinam 

Pillai v. Emperor (Magistrate not 


having local jurisdiction must return, 
complaint under this section). 
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(3) he is not empowered to try it under Schedule II, Col. 8 of the 

Code or, 

(4) he is barred from trying it by the provisions of any special or local 

law under S. 29. 

(5) sanction is necessary under Ss. 132, and 196 to 199 and the same 

has not been obtained. 

(6) he is not empowered under 8. 190. 

(7) he is not empowered to commit for trial to a Court of Session under 

S. 206, or 

(8) he lias no jurisdiction over the offence of rape by a husband under 

S. 561. 

Before the amending Act of 1923 the want of sanction under S. 195 of 
the Code where such sanction was necessary, was a bar to a Magistrate entertain- 
ing a complaint. 1 The amending Act has abolished the necessity for sanction 
in cases coming under S. 195 and therefore where there is a complaint in writ- 
ing under the amended S. 476, the Magistrate is not incompetent to take cogni- 
sance of the same, if he had jurisdiction otherwise. 

The question of jurisdiction in the above cases must be decided at the 
outset by a perusal of the complaint. It is on the terms of the complaint, that 
the Magistrate first has to inform himself as to the nature of the case and see 
whether from the allegations made in the complaint he lias jurisdiction to enter- 
tain it. 2 This question the Magistrate himself must decide and should not seek 
or act on the advice of any other District or superior Magistrate. 3 

A Magistrate could not refuse, to take cognisance of a case, on any of the 
following grounds: — 

(1) that though he is entitled to take cognisance of the charges named 

in the complaint, he is not entitled to take cognisance of a 

charge not named in the complaint but which could be made out 

from the allegations in the complaint. 4 

(2) that the offence merited greater punishment than he is empower- 

ed to inflict . 5 

(3) that the offence is a petty one cognisable by the Head of the 

village. 6 

4 “Shall return." — Where a Magistrate finds, he is not competent to 
'take cognisance of a case on a complaint made in writing to him, he shall return 
PAn r i . t to be presented to the proper Court having jurisdiction, with an 
endorsement to that effect. 1 He need not and should not examine the 


S. 201, 
Notes 

3—4. 


. ,f ft/ i NO q37 3 (338. 339), Queen v. 

(1) (1901) ^ n ^V'j?« m 7 (WRntofprevions8ft«ic- 

i*o?i U AH 6r i2 ( 12 )? Sheo Shankar v. 

(2) (1921) 1® /Local jurisdiction). 

Mohan (Ivocai j 7g6 (?g6) . g7 

(8) (1912) 13^ n i 44 ( Emperor v. Abdul Rahim 
v £r/ n Al. 10 (11), S rip at Rai v. 

<« <1M1) iS5i $- n M .d. 

(i0°T) 1 a Cn j s £j l „„ 0U POlla I v. KHthna 
Cr. P.C.-M2 


Konan, 

(5) (1888) Rat. 375 (375), Empress v. Oema 

(6) (1871-72) 7 Mad. H. C. R. App. xxxi 

, Note 4. 

(1) (1881) 2 Weir 323 (323, 324), Re Munisami. 
(1923) 1923 Mad. 50 (51) : 45 Mad. 839. 
Re .Mohklcen. 

(1926) 1926 Pat. 400 (400): 5 Pat. 447, 
Bengali Qope v. Emperor. 

(1906) 4 Cri. L. Jour. 213 (214) (Cal.), 
Fani Bushei n v. Kemp. 

[See however (1907) 7 Cri. L. Jour. 6 (7): 
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complainant in such a case. 2 

Where a Magistrate who had jurisdiction in two capacities, as the Head 
Quarters Magistrate and Railway Magistrate, subordinate in each capacity to 
a different High Court, and who received a complaint in one capacity and trans- 
ferred it to his own file in the other capacity, it was held that he must be deemed 
to have returned the same under this section to be presented to the proper 
Court, and to have accepted it as represented. 3 

5. Oral complaints. — Sub-S. (2) which has been newly added in this 
Code in 1898, contemplates the presentation of oral complaint also. 1 See also 

S. 4 (1) (7i). 

In the case of oral complaints the Magistrate should direct the complain- 
ant to the proper Court. 

See also Note 1, supra. 



, ( 1 ) If the Chief 
„ , , Presidency 

Postponement 

of issue of pro- Magistrate or 
cess ' any other Presi- 

dency Magistrate whom the 
Local Government may from 
time to time authorize on this 
behalf or any Magistrate of the 
first or second class, is not 
satisfied as to the truth of a 
complaint of an offence of 
which he is authorized to take 
cognizance, he may, when the 
complainant has been examined, 
record his reasons, and may 


202.* (1) Any Magistrate, 

on receipt of a 

Postponement . f - 

of issue of pro- complaint of an 
cess ' offence of which 

he is authorized to take cogni- 
zance, or which has been trans- 
ferred to him under section 
192 , may, if he thinks fit, for 
reasons to be recorded in 
writing, postpone the issue of 
process for compelling the 
attendance of the person com- 
plained against, and either 
inquire into the case himself 
or, if he is a Magistrate other 


*(C0DE OF 1882— S. 202.) 

202. If the Chief Presidency Magistrate, or any other Presidency Magistrate whom 

the Local Government may from time to time authorize 
Postponement of issue in this behalf, or any Magistrate of the first or second class, 
of process. sees reason to distrust the truth of a complaint ot an 

offence of which he is authorized to take cognizance, lie 

may, when the complainant has been examined, record his reasons for distrusting the 
truth of the complaint, and may then postpone the issue of process for com P* P“ 
attendance of the person complained against, and either inquire into the casc m “ lf ". 
direct a previous local investigation to he made by an officer subordinate to suc h Magi 


31 Mad. 43, Krishna Pillai v. 
Krishna Konan (Where it has been 
observed that he can send it to tho 
Magistrate having jurisdiction. It 
is not clear under what section tins 
could be done). __ 

(2) (1905) 3 Cri. -L. Jour. 53 (54): 28 All. 

268, Gullay v. Bakar. 


(1906) 4 Cri. Jj. Jour. 213 (214) (Cal.), 
Fani v. Kemp. 

(3) (1930) 1930 Nag. 291 (293), Diwan Stag* 

v. Emperor. 

Note 5. _. Q 

(1) (1924) 1924 Rang. 35 (36): 1 Rang. •» 

Dass v. Emperor. 
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then postpone the issue of pro- 
cess for compelling the attend- 
ance of the person complained 
^against, and either inquire into 
the case himself or direct a 
previous local investigation to 
be made by any officer subordi- 
nate to such Magistrate, or by 
a police-officer, or by such other 
person, not being a Magistrate 
•or police-officer, as he thinks 
fit, for the purpose of ascer- 
taining the truth or falsehood 
of the complaint. 


than a Magistrate of the third 
class , direct an inquiry or in- 
vestigation to be made by any 
Magistrate subordinate to him, 
or by a police-officer, or by such 
other person * * * as he thinks 
fit, for the purpose of ascer- 
taining the truth or falsehood 
of the complaint: 

Provided that , save where 
the complaint has been made by 
a Court , no such direction shall 
be made unless the complainant 
has been examined on oath 
under the provisions of section 
200 . 


(2) If such investigation is 

made by some person not being 
a Magistrate or a police-officer, 
he shall exercise all the powers 
conferred by this Code on an 
officer in charge of a Police 
station, except that he shall not 
have power to arrest without 

warrant. 


(2) If any inquiry or investi- 
gation under this section is 
made by a person not being a 
Magistrate or a police-officer, 
such person shall exercise all 
the powers conferred by this 
Code on an officer in charge of 
a Police station, except that he 
shall not have power to arrest 
without warrant. 

(2-A) Any Magistrate in- 
quiring into a case under this 
section , may, if he thinks fit , 
take evidence of witnesses on 
oath. 


(3) This section applies also 
to the police in the towns of 
Calcutta and Bombay. 


(3) This section applies also 
to the police in the towns of 
Calcutta and Bombay. 


trate or by a Police-officer, or by such other person, not being a Magistrate or Police- 
officer as he thinks fit for the purpose of ascertaining the truth or falsehood of the com- 
plaint. 

If such investigation is made by some person not being a Magistrate or a Police- 
officer he shall exercise all the powers conferred by this Code on an officer in charge of a 
Police-station except that he shall not have power to arrest without warrant. 


S. 202. 
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SYNOPSIS. 


Note No. 


I LEGISLATIVE HISTORY 

II SCOPE AND OBJECT OF THE SECTION 

III “ANY MAGISTRATE” 

( 1 ) Presidency Magistrates 

IV COMPLAINT OF AN OFFENCE 

V COMPLAINT BY COURT OR PUBLIC SERVANT 
VI “AUTHORISED TO TAKE COGNIZANCE” 

VII “TRANSFERRED TO HIM UNDER S. 192” 

VIII “MAY IF IIE THINKS FIT” 

(1) “For reasons to be recorded in writing” 

IX “POSTPONE THE ISSUE OF PROCESS” 

X POSITION OF THE ACCUSED 

(1) May inquire into the case himself or direct an inquiry 

or investigation 

XI “INQUIRY” 

XII EVIDENCE IN THE INQUIRY— SUB-S. (2-A) 

XIII MAGISTRATE HOLDING INQUIRY, IF DISQUALIFIED 

FROM TRYING 

XIV INVESTIGATION 

XV “INVESTIGATION BY POLICE” 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


13 

14 

15 


16 

17 

18 


This section applies to the police in the towns of Calcutta and Bombay. 


(CODE OF 1872— S. 146.) 

146 If the Magistrate sees cause to distrust the truth of the complaint, he may 

postpone the issuing of the process for compelling tne 

Postponement of issue attendance of the person complained against, and 
of process. direct a previous inquiry or investigation to be made .into 

p the truth of the complaint, either by means of any officer, 

subordinate to such Magistrate, or of a local Police-officer, or in such other mode as je 
thinks fit, for the purpose of ascertaining the truth or falsehood of the complaint. 

If such inquiry or investigation is made by means of some^person other than an 
officer exercising any of the powers of a Magistrate or a Police-officer such person jlm, 
exercise all the powers conferred by this Act on an officer in charge 
except that he shall have no power to make an arrest. 


(CODE OF 1861— S. 180.) 

180. If the Magistrate sees cause to distrust the truth of the ^ 

postpone the issuing of process for causing the atten l 

Postponement of issue ance of the person complained against and direct ° ‘ 

nf nrncess ous enquiry to be made into the truth of the P 

P ' either by means of any officer subordinate to such - 8 

trate, or of a local Police-officer, or in such other mode as ^tfsehood of 

the purpose of ascertaining the truth or iaisenu 

Mav dismiss the com- the complaint. If such enquiry is made by ”* a "’ e ° f „ 

, . t person other than an officer exercising 3 

P of a Magistrate or a Police-officer, such person shall exer 

cise all the powers vested by this Act in an officer in charge of a Police-station, - P 

that he shall have no power to make an arrest. 
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(1) “Such other person” 


Note 


XVI EXAMINATION OF THE COMPLAINANT — PROVISO . . 

XVII POWERS OF THE INQUIRING OR INVESTIGATING 

OFFICER 


XVIII POLICE IN THE TOWNS OF CALCUTTA AND BOMBAY 
XIX REVISION 


No. 

19 

20 

21 

22 

23 


S. 202, 
Note 1. 



Other Topics. 


Application of section. See Note 5. 

Direct investigation — 

by a Magistrate not competent to take 
cognizance of complaint. See Note 13, 
Pt. 9. 

by any person. See Note 19. 

If the accuser! appears of his own accord. 
See Note 12. 

Inquiry or investigation by whom to be made. 
See Note 13. 

Local investigation. See Note 17. 

Local investigation by a Magistrate — Magis- 
trate acts judicially. See Note 15, 
Pt. 3. 

Magistrate not competent to take any other 


course than to inquire or direct in- 
quiry or investigation. See Note 13, 
Pts. 4-6 . 

Maintenance case — Power to refer for in- 
quiry. See Note 5, Pt. 6. 

Reference to be made — 

not after issue of process. Sec Note 
11, Pts. 1-5. 

not before examination of complain- 
ant. See Note 20 . 

Report of investigation foims part of record. 
See Note 18, Pts. 1.3-15. 

Representation of accused by a pleader. See 
Note 12. 


1. Legislative History. — 

Changes made in 1869 — 

Under S. 180 of the Code of 1861, this provision -was limited to cases 
triable by a Court of Session only. 1 Act, VIII of 1869, extended 
it to all cases. 2 


Changes made in the Code of 1872 — 

Under the Code of 1861 a Magistrate could direct an inquiry only 
while .under the Code of 1872 he could also direct an investigation. 

Changes made in the Code of 1882 — 

Section 202 of the Code of 1882 introduced many important changes : — 


(1) The word ‘Magistrate’ which was general was limited to the 

Chief Presidency Magistrate , Magistrate of the first or second 
class, and any other Presidency Magistrate specially authorised. 

(2) The words “of an offence of wJiich he is authorised to take cogni- 

zance ” were added after the word complaint in order to restrict 
the scope of the word complaint to complaints of offences. 

(3) The words “when the complainant has been examined” were newly 

added. 


(4) The words “ record his reasons for distrusting the truth of the 
complaint” were newly added and as a consequential change the 


1867) 8 S r n r W 2 B N ?' ha,. V. 

1808) fo“Tuth. W. R. 49 (49. 50), B. 


Fokto . 

(2) (1871) 16 Suth W. R. 44 (44), Qu'.n v 

Qour Mohun . 
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words “sees cause to distrust” were changed into “sees reason 
to distrust.” 

(5) The words “and cither inquire into the case himself or were 

newly added. 

(6) The words “ direct a previous inquiry or investigation” were 

omitted and the words “direct a previous local investigation 
were substituted thus taking away the power of inquiry except 
by himself. As a consequential change the words inquiry oi 

were omitted in para. 2, also. 

(7) The words “or by such other person not being a Magistrate or 

Police-officer” were substituted for the words or in such otier 

mode”. 

(8) The third para, which ran as “ this section applies to the police m 

the towns of Calcutta and Bombay ” was newly added. 

Changes introduced in 1898 — 

’here was onlv one important change introduced in the Code m 1898. 
The words not satisfied as to’ were substituted for the words 

u sees reason to distrust” . 

Changes made in 1923 — 

The Criminal Procedure Amendment Act XVIII of 1923 made e 
following important changes: — 

(1) The words ‘any Magistrate’ were substituted for the > words The 

Chief Presidency Magistrate . . . first or second class ■ 

(2) The words “or which has been transferred to him under S. 192 ’ 

are new. 

(3) The words “if he thinks fit” have been substituted for words “if 

the .Magistrate is not satisfied as to the truth of the complaint 
order to widen the scope of the section . . 

(4) The words “inquiry or investigation” 

words “ previous local investigation. lhis cnange, 

in para. 2, as a consequence. . 

(5) The words “my Magistrate subordinate to him” 

{ ) tuted for the words “any officer subordinate to such Magistrate . 

(6) The words “when the complainant has been examined” were 

omitted and a proviso was added as follows: 

“Provided that no such direction shrill be made (a) unless the\ com- 
plainant has been examined on oath under the provisions of 
S. 200 or (b) where the complaint has been made by a tour 

under the provisions of this Code”. 

(7) Sub-S. (2-A) was newly added, 

Changes made in 1926 — 

By the Criminal Procedure Code (Amendment) Act, II of 
the proviso of 1923, was altered into the present proviso. 
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2. Scope and object of the section . —Under this section a Magistrate 
who has taken cognizance of an offence or upon a transfer made to him under 
S. 192, may postpone the issue of process to the accused person in order to as- 
certain the truth or falsity of the complaint. This he can do either by enquiry 
mto it himself or by directing an inquiry or investigation by a Magistrate sub- 
ordinate to him or by any Police-officer or any other person. 


The scope of Chap. XVI of the Code which contains this section is to 
separate unfounded from substantial cases even at the outset 1 and as such the 
object of an inquiry or investigation under this section is to ensure that no 
person shall be compelled to answer a criminal charge unless the Court is satis- 
fied that there is a prima facie case for proceeding and issuing a process against 
the accused person.* Such an inquiry or investigation is designed to afford the 
Court an opportunity of either confirming or removing any hesitation it mav 
feel in respect of issuing process against the accused. The nature of the inquiry 
varies with the circumstances of each case and it is certainly not contemplated 
that it should be exhaustive. The degree of formality of the proceedings and 
the width and depth of the enquiry is entirely in the discretion of the Magistrate. 
The provision is enabling and not obligatory. As soon as the Magistrate has satis- 
fied himself, that process should issue, its object is fulfilled. 3 The inquiry is 
not intended to supersede a regular trial. 4 

It is not necessary that a Magistrate should call for an inquiry under this 
section in every case. It is only when he thinks fit , that he may do so. 5 But it 
is generally advisable that an enquiry be held where the complainant is not. 
speaking from his own knowledge. 6 

Where, however, such an inquiry is made obligatory as under S. 10 of 
the Child Marriage Restraint Act of 1929, the failure to do so vitiates the whole 
trial. 7 

A Magistrate acting under this section can only consider the report of 
any inquiry or investigation directed by him 8 and not any report made pre- 
viously and not directed by him 9 or an inquest report made by another Magis- 
trate under S. 176 10 or any previous departmental inquiry. 11 The purpose of 
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the inquiry under this section being only to decide whether to issue process to 
the accused or not, it is not competent for the Magistrate to treat the evidence 
recorded in such an inquiry as evidence in tire case and forthwith put the accused 

on his defence and convict him. 1 - 

3 ‘ ‘ Any Magistrate' ’ . —The section as it stood before the amendment 

of 1903 permitted only the Chief Presidency Magistrate, Presidency Magistrates 

- - til r d c 

<»> »***>* jetsc 

Now any Magistrate authorised, to take cognizance of a complaint or 
; ease is transferred under S. 192 can act under this section. 

. . .. P i i f Presidency Magistrate) not empowered by the Local 

(other than the Chief ^ Presidency , » investigation under this section. 1 In 

“ I Loea Government had invested all Presidency Magistrates with 
simh power Now, no such special vesting of power is necessary. 

Where Presidency Magistrates have been declared by the Local Govern- 
ment under S. 21, sub-S. (2) to be subordinate to the Chief Presidency Mag^s- 
irite an Additional Chief Presidency Magistrate can, by virtue of S. 18, Cl. ( 
make over a complaint to an ordinary Presidency Magistrate for inquiry and 

report under this section. 2 * 

5 Complaint of an offence. -The section, by its terms, Mip 'es on y 
to cases where a Magistrate takes cognizance of an offence on complaint unde 

S 190-1- (a) and not otherwise. 1 _ 

Therefore a Magistrate cannot direct an inquiry or investigation under 

this section in the following cases:— 

(1, Cases in which he takes cognizance of the offence on a Police report, 
S. 190-1 (b) 2 or on information, S. 109-1 (c) . 

(2) Petition under S. 107, which is not a complaint of an offe nee at 
all. 4 A Magistrate however i n this case, has the 0 
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for a report from the Police, apart from the provisions of this 
section. 1 ' See Notes to S. 107, also. 

(3) Petition under S. 4SS for maintenance which is not a complaint 
of any offence. 0 

6. Complaint by Court or public servant.— Where the complaint is 

J>y a Court, it was formerly held that the Magistrate had no power to act under 

this section because^ here was already an inquiry and the accused was sent in 

custody under S. 476 and there was no issue of process to be postponed. 1 The 

Proviso Cl. (6) of the amendment of 1923 also specifically made action under 
this section unnecessary. 

This was found to cause many difficulties ; also, cases might arise in which 
an inquiry or investigation should be made before a person is put on trial 
Therefore the Legislature again by Act, II of 1926, amended the proviso, under 
which now, an inquiry or investigation may be directed even in the case of a 
complaint by a Court under S. 476. 


As regards a complaint by a public servant, the section does not make 
any difference. The Magistrate has just as much right to investigate preli- 
minarily under this section, whether the complaint is filed by a public servant 
or by any one else. 2 

7. “Authorised to take cognizance ’ ’ . — A Magistrate cannot act under 
this section unless he lias authority to take cognizance of the offence mentioned 
in the complaint . Thus a Magistrate cannot take cognizance of an offence men- 
tioned in S. 197 without the previous sanction of the Local Government and 
where he receives a complaint without such sanction, he cannot send the case to 
a Subordinate Magistrate for inquiry under this section. 1 

8. “Transferred to him under S. 192.”— These words are new and 
were added by the Amendment Act of 1923 “to cover cases which have been 
transferred to a Magistrate under S . 192 as well as cases of which he has taker 
cognizance himself”. 1 Before this amendment it was held that a Magistrate to 
whom a case had been transferred for disposal had no jurisdiction to direct an 
inquiry or investigation under this section. 2 Now this is no longer law and a 
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Magistrate to whom a cavse has been transferred can act under this section. 

9 “May if he thinks fit.” — Under the Codes of 1872 and 1882, 
it was held that a Magistrate could not act under this section without discrimina- 
tion 1 and unless he “sees cause or reason to distrust the truth of the complaint . 
The Code of 1898 gave a little more latitude to the Magistrate s discretion and 
a Magistrate could act under this section if he was “not satisfied as to the truth 
of a° complaint”. 3 Even these words were considered too narrow and 
by the amendment of 1923 the Magistrate could act under this section on any- 
ground “he thinks fit”. It is thus entirely within the discretion of the Magis- 
trate whether or not an inquiry or investigation under this section should be 
ordered. 4 A complainant has no right to require his complaint to be forwarded 
to the Police 5 or another Magistrate for investigation or inquiry. 

10. “For reasons to be recorded in writing”. — Where the Magistrate 
in any case in which he thinks fit, decides to act under this section he is bound 
to record his reasons for doing so in writing. 1 As to the effect of a failure to so 

record the reasons, see Note 24, infra. 

11. “Postpone the issue of process”. — An order under this section is 
one by virtue of which the Magistrate decides to postpone the issue of process 
for compelling the attendance of the accused person, where, for any reason that 
he thinks fit, he wishes to hold an inquiry or direct an inquiry or investigation 
into the complaint. He can do this therefore only before process is issued. A 
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Magistrate therefore, who after issue of process 1 or when the accused i« Iiromriit 

under a warrant* or after taking evidenc e 3 holds an inquiry or dTrects an inoS 

oi investigation acts in contravention of the section. After the issue of praces^ 

he must proceed with the trial. This rule applies equally to the successor of a 
Magistrate who has issued the process. 4 01 a 

Under certain circumstances, however, a Magistrate may properly direct 

TV T * , ■ • ^ ^ ^ of process. Where after the 

Magistrate issued processes against two accused, if one of them lays a cross 

complaint, the Magistrate can properly rescind the order to issue process and 
send the cases to a Subordinate Magistrate for inquiry and report. 5 

When once the Magistrate postpones the issue of process under this 

section, he is required to inquire into the case himself or to direct an inquiry or 

investigation. The fact that there was already a police investigation does not 

affect his proceedings. 4 Similarly where the Magistrate directs an inquiry 

under this section, he cannot issue process before he receives the report of the 
inquiry. 7 


12. Position of the accused. — A person complained against does not 
become an accused until it has been decided to issue process against him, and he 
is not entitled to be represented by a pleader during the preliminary enquiry 
which may be held under this section. If he chooses to attend the proceedings 
he may, of course, do so like any other member of the public but he has no locus 
standi as a party , the purpose of the law being clearly to exclude him until 
sufficient ground for proceeding against him has been made out by the com- 
plainant. 1 Proceedings under this section are not proceedings inter partes but 
they are instituted and conducted by the Magistrate in order that he may be 
able to satisfy himself whether there is or is not, any ground for issuing process 
and it is not until process is issued that the matter becomes a case. 2 Therefore 
the practice of issuing a notice to the accused before the issue of process 3 or of 
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conducting the inquiry in his presence 4 or of hearing arguments on behalf of 
the accused’’ or of examining him 0 is undesirable and quite irregular and contiarj 
to the spirit of the section and to the general principles of the Code, though 
such a procedure is not prohibited by the strict letter of the section 7 or may make 
the inquiry more complete and sometimes satisfy the Magistrate that the case is 
false. 8 However, if such a procedure is followed by the Magistrate he is not 

thereby committing an illegality. 9 

13. May inquire into the case himself or direct an inquiry or investi- 
gation. Under this section as it stood before the amendment in 1923 a Magis- 

trate must himself conduct the inquiry and cannot direct an inquiry to be 
made by any Subordinate Magistrate or a Police-officer or other person. These 
persons couid only hold a local investigation. 1 But in Amrit Majhi v. Emperor- 
'd doubt was raised whether the language of the section did not seem consistent 
with the long existing practice • of referring complaints to Subordinate 

Magistrates for inquiry and report. 


The amendment of 1923. now expressly empowers a Magistrate to direct 
an inquiry under this section to a Magistrate subordinate to 
him or an investigation to a Police-officer or such other person as he thinks fit, 
thus expressly adopting the view held in Amrit Majhi’ s Case. 3 A third Class 
Magistrate however, even under the amended section, must inquire into the 
case himself and has no power to direct any inquiry or investigation. 
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Under this section, a Magistrate has the option of only one out of the 
two alternatives, namely, either to inquire into the case himself or direct an 
inquiry or investigation. He cannot have recourse to both. Where therefore 
a Magistrate chose to inquire into the case himself it was held that he could not 
direct a local investigation. 4 Similarly where he has ordered an investigation 
by another person, he cannot follow it up by an inquiry himself. 5 But it has 
been held in the Calcutta High Court that a Magistrate, if he is dissatisfied 
with the result of an investigation directed by him, may hold an inquiry 

himself. 6 

An inquiry under tlie section can be directed only to a Subordinate 
Magistrate and not to a superior Magistrate 7 or a Magistrate of the same 

class. 8 

The Subordinate Magistrate directed to inquire, need not he competent 
to entertain the complaint, he is asked to inquire into provided the Magistrate 
who directs the inquiry is competent to entertain and dispose of the same. 

Once a Magistrate has directed an inquiry by a Subordinate Magistrate 
under this section^ he cannot recall the proceedings before the inquiry is com- 
pleted 10 But it has been held that he can stay the proceedings. 11 

14 “Inquiry.” The inquiry contemplated by this section does not 

necessarily mean an inquiry by examining witnesses, or by holding an investi- 
D ! the case or in any particular form. The Magistrate can do it in 

Sy°w.y ftoU p^p.r,. ”, i. .. P»f««. Ub,«y .o loot mb. ,h, polio.- 

- ls an( i if he is satisfied that the complaint is groundless, he can dismiss 

*? c01 nnlaint 2 But where he examines witnesses in such an inquiry and evi- 

!we which 4 opposed to the complainant’s allegations is brought before him 

v! should eive an opportunity to the complainant to explain or to meet such 
ne sno 3 p I( . ig in the discretion of the Magistrate to allow the complainant 

to ^"represented by a vakil or not in such an inquiry. 1 

15 Evidence in the inquiry — Sub-S. (2- A). —The evidence in an 
inquiry lickl under this section need not be confined to the examination of the 


( 4 ) 


( 5 ) 

(61 


(1922) 

(1928) 

(1917) 

(1913) 

(1910) 


1922 All. 211 (212, 213): 44 All. 
550 Emperor v. Durga Prasad. 
1928 Lah. 88 (89), Jagindar S\ngh 
v Anha Safdar AU Khan. • 

18 Cri. L. Jour. 765 (765) : 1917 
All. 91, Madho Oir v. Rashid 

^"cri. L. Jour. 493 (494) (All.), 
Ram Pershadv. Uoti. 

11 Cri. L. Jour. 525 (526) • 

Cal. 68, Haricharan Oorai v. Srish 
Chandra Sadhukan. 

13 Cri. L. Jour. 484 (485) . ov 
Cal. 1041, Emperor v. Bhika Hos - 

‘ 2 "cri . L . Jour. 539 (541): 1912 
p R 2, Ali Mohammad v. Emperor. 
6 Cal. W. N. 295 (297), Surfya 

TTariani v. Emperor. 

1933 Nag. 374 (376), Emperor v. 
Thulasi Das (Inquiry not complete 
till all witnesses whom complainant 
wants to examine have been exa* 

(1934) 1934 d Sind 143 (144). R'walmal 

(11) (1934) jj dhomal T> Sojanmal Mehrumal. 


( 7 ) ( 1312 ) 


( 8 ) 

( 9 ) 

( 10 ) 


(1911) 

(1902) 

(1933) 


Note 14. 

(1) (1924) 1924 Pat. 797 (797), Ramanand 

Lai v. Ali nassan. 

[But comparo (1934) 1934 Oudh 88 (89), 
Sarjoo Prasad v. Ram Lai (Dis- 
missal of complaint after merely 
making some oral inquiries without 
examining any one on oath is illegal 
and irregular) . ) 

(2) (1924) 1924 Pat. 797 (799), Ramanand 

Lai v. Ali Ilassan. 

(1869) 11 Suth. W. R. 54 (55), Empress 
v. Rusirk Monee. 

[But compare (1912) 13 Cri. L. Jour. 125 
(125) (Cal.), Sandyal v. Kunjes- 
war Misra (He must give complain- 
ant ‘opportunity’ to prove case — 
Dismissal of complaint merely on 
basis of statements of accused’s 
lawyer or of papers filed by accused 
with Police is improper) . ] 

(3) (1928) 1928 Mad. 135 (136), McCarthy v. 

Shannon. 

(1912) 13 Cri. L. Jour. 125 (125) (Cal.), 
JET. P. Sandyal v. Kunjeshwar 
Mistra. 

(4) (1871) 8 Bom. H. C. R. 202 (204), 

Bindachari v. Dracup. 
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complainant alone. The section leaves it to the discretion of the Magistrate 
to examine such witnesses and make such, enquiries as he thinks fit. 1 There 
is nothing to prohibit him from examining witnesses whom he knows to be able 
to throw light on the matter or from importing even his own personal know- 
ledge into it. 2 

Where a Magistrate enquiring into a case under this section examines 
witnesses, he may, under sub-S. (2-A), if he thinks fit, take the evidence of 
such witnesses on oath. This provision was added by the Amendment Act of 
1923 to put an end to the long existing conflict of views as to whether such an 
inquiry is a judicial proceeding within the meaning of S. 4/6 so as to make 
the complainant liable to prosecution for making a false complaint or for per- 
jury. The Calcutta 3 and Patna 4 High Courts held that such an inquiry was 
a judicial proceeding while the Madras High Court held that it was not. 5 
The Lahore High Court doubted if it was a judicial proceeding. 6 The present 
sub-S. (2-A) gives effect to the Calcutta and Patna view and the Madras view 
is no longer correct. An inquiry under this section therefore is now a judicial 

proceeding. 7 

16. Magistrate holding inquiry, if disqualified from trying. — There 

is nothing in the Code which disqualifies a Magistrate who holds a preliminary 
inquiry under this section from trying the case himself when there is nothing 
to indicate that he initiated or directed the proceedings or took any personal 
interest in the matter of the complaint presented before him. 1 The fact that 
a Subordinate Magistrate expressed his opinion in submitting a report, in a 
case referred to him under this section, is no bar to his holding the trial on an 
order by the District Magistrate making over the case to him for the purpose.- 


17. Investigation. — A Magistrate, may, if he thinks fit, direct an 
investigation by a Police-officer or by any other person for the purpose of 
ascertaining the truth or falsehood of the complaint. Before the amendment 
of 1923, the Magistrate could direct a local investigation even by a Subordinate 
Magistrate; but now see S. 4-1 (l). 


The words “ looal investigation” were not restricted to the investiga- 
tion of the physical features only but meant an inquiry into the truth or falsity 
of the complaint. The word ‘local’ was used with a view to hold the investi- 
gation in the locality for the convenience of the parties but the investigation 


was not confined to the investigation of. 


Note 15. 

(1) (1893) Rat. 669 (669), In re Kankuchand. 

(2) (1930) 1930 Mad. 443 (444), Nagi Reddy 

v. Emperor. 

(3) (1909) 9 Cri. L. Jour. 295 (296): 36 Cal. 

72, Kanchan Garhi v. Ram Kishun 
Mundal. 

(1905) 2 Cal. L. Jour. 65-n (65-n), 

Ambica Roy v. Emperor. 

(4) (1924) 1924 Pat. 138 (139), Banshidar 

Manvari v. Emperor. 

<i>) (1911) 12 Cri. L. Jour. 323 (324) (Mad.), 

Re Kachimuder Labbai (Ayling, J . 
contra at p. 325). 

(1912) 13 Cri. L. Jour. 209 (212): 39 
Mad. 750, Bapu of Andimulam v. 
Bapu. 

(1902) 2 Weir 167 (167, 168), Velu Nair 
v. Guana Prakasam Pillai. 

(1900) 23 Mad. 223 (224), Empress y. 
V enkataramanamma . 


the locality itself. 1 This is also evi- 


(6) (1919) 1919 Lah. 37 (38), Maqbul Ahmad 

v. Emperor. , , 

(7) (1904) 1 Cri. L. Jour. 118 (119) (Mad.), 

Public Prosecutor v. Palliyathoax 
Ray an. 

Note 16. ^ 

(1) (1897) 24 Cal. 167 (168), Ananda Ghunder 

Singh v. Basu Mudh. 

(1923) 1923 Rang. 65 (65): 1 Bur. L. J. 

32, Mrs . May BondviUe v. Emperor. 
(1898) 23 Cal. 328 (334), Sudhama Upadh- 
ya v. Empress. 

(2) (1900) 4 Cal. W. N. 604 (605), Beni 

Madhab Roy v. Rosaraj Gossamx. 

Note 17. , 

(1) (1918) 1918 Pat. 172 (172, 173), Munshi 

Mian v. Emperor. , 

(1920) 1920 Nag. 64 (65), Devi Dvi v. 
Narayana Rao. 
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dent from the definition of the term in S. 4-1 (Z) of the Code where the investi- 
gation by way of collection of evidence is to be conducted by a Police-officer or by 
any- person other than a Magistrate. A local investigation therefore is merely 
a proceeding for the collection of evidence on the spot for the purpose of ascer- 
taining if the complaint is true or false. 2 It can be ordered when there is a 
quarrel about boundaries or any matter of that kind. 3 

The word ‘local’ has been deleted in 1923 indicating clearly that the 
investigation is not confined to mere inspection of the locality. 

18. “Investigation by police.’' — 

(1) Trivial and non-cognizable cases . — It is not advisable for 
Magistrates to make indiscriminate use of police agency for the 
purpose of ascertaining matters as to which they are bound to 
form their own opinion. la This is specially so in cases 
regarding offences not cognizable by the police. 1 

Similarly in trivial cases also except for special reasons, one or 
the other modes of inquiry permitted by the section should be 
adopted 2 as it is an abuse of the powers given by this section 
to refer such petty cases (e. g., an assault of a petty character) 
to the police for inquiry, the proper course for Magistrates in 
such cases is to take action on the complaint at once. 3 


(2) Cognizable cases . — A police investigation under this section is 
different from the investigation referred to in S. 156 ante. 
A Magistrate in cognizable cases, after he has taken cogni- 
zance of an offence under S. 190-1 (a) (t.e., on complaint) 
can only order an investigation and report under this section 
but cannot order an inquiry under S. 156, and direct the police 
to submit a charge-sheet. That means a Magistrate, cannot 
proceed under Chapter XIV after acting under Chapter XVI.' 4 
When a complaint is referred under this section by the Magis- 
trate for investigation, the police need no more than make a 
report, 5 but this does not debar them from exercising their 
ordinary powers of arrest and investigation and from sending 
up the accused for trial under a charge-sheet. 0 The decision 


(2) (1920) 1920 Pat. 563 (565), Ram Barax 

v. Ram Pratap. 

✓ (1912) 13 Cri. L. Jour. 704 (705) (All.), 

Baij Nath v. Raja Ram. 

Note 18. 

/ 1 .a \ (1933) 1933 Sind 339 (340): 27 Sind 

(1-a) R 387> Mahliomal Dansing v . 

Qianchand Salamatrai. 

o r and C. O., High Court of Patna 
(!> G. K. »■« } Vo , Ip Chap . IV. S. 12. 

Rules and Orders, Lahore High Court (1931), 
Vol. Ill, Chap. I-B, para. 4. 
r q„ n also Cri. Cir. Judicial Commissioner, 
[S Central Provinces (1929), Circular 
No. 7, para. 5. 

Police Regulations, Bengal (1928), Vol. I, 

(2) Rules and' Orders. Lahore High Court (1931), 

' ' Vol. Ill, Chap. I-B, para. 4. 

(1894) 1894 Pun. Re. No. 19, p. 67 (67), 
Ganesha v. Empress. 

[See also (1888) 12 Bom. 161 (163), In 


re Jankidad Guru Sitaram .) 

(4) (1928) 1928 Cal. 24 (25): 54 Cal. 303, 

leaf 'Sanya v. Emperor. 

(1928) 1928 Pat. 359 (361), Ulfat Khan 
v. Emperor. 

(1922) 67 Ind. Cas. 499 (499) (Pat.), 

Rampabtar Singh v. Kasim Ali Khan. 

(5) (1931) 1931 Mad. 770 (770): 54 Mad. 

598, Gopal Naick v. Alagirieami 

Naick. 

(6) (1931) 1931 Mad. 770 (770): 54 Mad. 

598, Gopal Naick v. Alagirixami 

Naick. 

(1932) 1932 Lah. 579 (580): 33 P.L.R. 

840, Rashid Ahmad v. Emperor. 
(1933) 1933 8ind 136 (187): 27 S.L.R. 

67, Emperor v. Ghulam Nabi Allah 
Wadhayo. 

(1923) 1923 Pat. 547 (548, 549): 2 Pat. 

379, Emperor v. Bhola Bhagat. 
(1878) 2 Cal. L. R. 374 (376), Bepuioola 
v. Naxin Sheikh. 
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of the Bombay High Court in the following case 7 holding that 
the police are debarred from doing so, was dissented from and 
disapproved in the Madras, Lahore and Sind cases referred to 
above and. it is submitted, is not correct. 

(3) Where the accused is a Police-officer . — If the accused is him- 

self a Police-officer, it is not proper nor is it contemplated that 
the Magistrate should call for a report from the Police-officer, 
who is himself the accused 8 or from a superior or other Police- 
officer. 0 In such cases the Magistrate himself should hold the 
inquiry 10 or direct a local inquiry by a Magistrate. 11 Com- 
plaints against Police-officers should be handled with the 
greatest care. In such cases, the complainant should be given 
every facility to prove his allegations. 12 

It is not desirable that a complaint against a person who is alleged 
to have acted in collusion with the police should be handed 
over to the police for investigation. l2 a 

(4) Report . — The report called for under this section, should form 

part of the record 13 and as such a copy thereof can be given 
to the accused. 11 The report should be submitted to the same 
Magistrate who had ordered the investigation and not to 
another Magistrate. 15 

19. ‘Such other person.’ — The Magistrate may dilrect an investi- 
gation by such other person as he thinks fit. A clerk can be so directed. 1 . Such 
other person* under this section includes a panchayat within the meaning of 
the U. P. Village Panchayat Act. 2 A master is not a fit person to be directed 
to investigate and make a report in a case of complaint against his servant. 

It is illegal for a Magistrate to call upon the accused himself to make 


(1934) 1934 Sind 20 (21), Atmaram v. 
Emperor. 

(7) (1929) 1929 Bom. 72 (73. 74): 53 Bom. 

339, Nur Mahomed Rajmahomed v. 
Emperor. 

(8) (1887) 14 Cal. 141 (146), Baidyanath 

Singh v. Muspratt. 

(1920) 1920 Pat. 655 (656), liar Narain 
Halwai v. Kariman Ahir. 

(9) (1884) 1884 All. W. N. 47 (47), Jalal- 

uddin v. Mohammad Khalil (Other 
Police-officers) . 

(1920) 1920 All. 77 (78), Earihar Prasad 
v. Emperor (Superior Police-officers). 
(1920) 1920 All. 91 (92), Mwammat Shama 
v. Eza Ahmad (Superintendent of 
Police) . 

(1920) 1920 All. 125 (125), Mewa Lai v. 

v. Emperor (Another Police-officer). 
(1900) 4 Cal. W. N. ccxxi (ccxxii), Sarat 
Chandra v. Aghora (Police). 

(1928) 1928 Lah. 88 (89), Jagindar v. 

Aoha Sabdar Aii Khan (Police). 
(1919) 1919 Oudh 395 (395, 396) : 22 

Oudh Cas. 321, Mt. Mahadei v. 
Ram Sahai (Police). 

(1905) 2 Cri. L. Jour. 51 (53) (Cal.), 

Haladar Bhumij v. Sub-Inspector 
of Police (District Superintendent 
of Police). 


(10) Ibid. _ 

[See also (1897) 20 Mad. 387 (388) : 2 

Weir 240, Empress v. Kanappa Pu- 
lai. ] . 

(11) (1919) 1919 Pat. 495 (495), Narain Singh 

v. Emperor. 

(12) (1926) 1926 Mad. 288 (288), Devasxka- 

mani Mudaliar v. Narayana Prasad. 
(12-a) (1933) 1933 Sind 339 (340): 27 Sind 

L. R. 387, Mahliomal Dansing v. 
Gianchand Salamatram. 

(13) (1887) 14 Cal. 141 (146), Baidyanath v. 

Muspratt. - „ .. 

(14) (1931) 1931 Mad. 429 (429), Muthu 

Kumara PUlai v. Emperor. 

(15) (1918) 1918 Lah. 123 (124), Thakar Singh 

v. Kir pal Singh. 

Note 19. „ 

(1) (1909) 9 Cri. L. Jour. 295 (296) : 36 

Cal. 72, Kanchan Qarhi v. Nam 
Kishun M undid . 

(2) See S. 72 (1) (a), U. P. Village Pancha- 

[See also (1926) 1926 All. 193 (193), 
Kadhori v. Emperor. ] 

(3) (1915) 28 Ind. Cas. 656 (656) (Cal.), 

Emperor v. Rabbi. ... . 

(1905) 10 Cal. W. N. xaacvm (xscdx), 
Neele Hand v. Emperor. 
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a report and act upon it. 4 

20. Examination of the complainant — Proviso. — The proviso to 
sub-S. 1 makes it obligatory on the Magistrate to examine the complainant on 
oath, before directing an inquiry or investigation under this section save in 
the case where the complaint is by a Court. Under this section before it was 
amended in 1923 such an examination was a pre-requisite, whether the Magis- 
trate intended to make a personal inquiry himself or whether he intended to 
make a direction for an inquiry or investigation. The present proviso 
requires such examination to be made only where a direction for enquiry is to 
be made and not where the Magistrate intends to make a personal inquiry 
himself. 


A complaint therefore cannot be sent for inquiry or investigation unless 
the complainant has been examined on oath 1 and if any report of such an en- 
quiry or investigation is called for without such examination, and is made, it 
is without, jurisdiction and cannot form the basis of any further action and a 
complainant who was not examined cannot be prosecuted with regard to his 
complaint, dismissed on such a report. 2 

21. Powers of the inquiring or investigating officer. — 

1. A Magistrate inquiring into a case can exercise all. the powers of 

a Magistrate including the power of taking evidence of wit- 
nesses on oath. But he has not the powers of a Police-officer 
to keep an accused in custody for the purpose of an inquiry. 1 

2. A Police-officer making an investigation under this section has 

all the powers conferred on him under Chapter XIV. He 


(4) (1887) 14 Cal. 141 (146), Baxdyanath v. 

(1898) R^ Pr 954 (955), Re Subba Rao 

(1899) f'ca^W^N’ 17 (18), Satyacharan 
v . Chairman of Uttarpara Murxicx- 

(1920) M2 o' 'Pat- «== <656 > . ^rnarayan 
Halwai v* JfflniTUiTi a Air. 

rttut see (1906 ) 3 Cri. L. Jour. 327 (328) : 
[But se® £ An ; 421, In ro Dukhi Kewalt 

( Where the order calling for a report 

was considered as an order to show 

cause and hence not illegal) . ] 

Note 20. 

1924 All. 664 (664), Rekha Ohamma 

1884^ AU*r°W. N. 47 (47), Jalal- 

1900* Ali. J W* N^^isO (189), Em- 
» tress v. Jcto Mai. 

1902 All. W. N. 195 (196), Em- 
voror v. Amta Dube. 

Rat. 368 (369), In re Bai Kashi. 
Rat! 954 (955), In re Subrao Ram- 

12** Bom! 161 (163), Re Janki Das. 
13 Cal. 334 (336), Umer Ali v. 
Sailer Ali. 

27 Cal. 798 (800), Jhumuck v. 

2*8*0 Id* 652 (661), lfwarkanath ▼. 

20 71 Cal. 410 (412), Kuldip ▼. 

Budhan. . 

4 Cal. L. R. 134 (135), In re 
Biyogi Bhagat. 

1929 Pat. 478 (475), Bharat Kishore 

v., Judhistir. „ _ _ 

1914 Sind 159 (159): 8 S. L. R. 

P. C.— 144 


(1) (1924) 

(1884) 

(1900) 

(1902) 

(1886) 

(1898) 


(1887) 

(1886) 

(1900) 

(1901) 

(1902) 

(1879) 

(1929) 
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21. Emperor v. Nathu Mehar. 

(1906) 3 Cri. L. Jour. 471 (473) (Cal.). 

Ram Adhin Choudhry v. Waked 
Ali. 

(1910) 11 Cri. h. Jour. 351 (351) (All.), 
Chedi Kandu v. Emperor . 

(1911) 12 Cri. L. Jour. 385 (385): 

(1910) 1 U. B. R. 73, Nga Tha 

Tit v. Emperor. 

(1888) 2 Weir 244 (244), Virabhadrayya 
v. V y riche rla . 

(1919) 1919 Pat. 319 (320), Iqbal Khan 
v. Emperor. 

(1921) 1921 Sind 84 (84): 15 Sind L. R. 

200, Mulchand Pamandar v. Kus- 
eoomal Ramchand. 

(2) (1911) 12 Cri. L. Jour. 539 (541): 1912 

, ....... 2, Ali Mohamad v. Emperor. 

(1900) 27 Cal. 921 (924), Mahadeo v. 

Empress. 

(1903) 30 Cal. 923 (925, 926), Lokenath 

v. Sanyasi. 

(1900) 4 Cal. W. N. 305 (306), Budh- 
nalh Mahato v. Empress. 

(1935) 1935 All. 745 (745), Bhagwan Das 
v. Emperor. 

[But see (1934) 1934 Pat. 156 (157, 158), 

v. Emperor 
(Failure to examine complainant is 
only irregularity — User of forged 
document in course of Police inquiry 
directed by Magistrate is used in 
course of proceeding before Magis- 
trate’s Court and offence cannot be 
taken cognizancq of without complaint 
under S. 476) . ] 

Note 21. 

(1) (1930) 1930 All. 259 (259, 260): 52 All 

457, Anand Behari Lai v. Emperor. 
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can make a full inquiry from the complainant and his 'wit- 
nesses and the defendant and his witnesses. 2 

3. Any other person directed to make an investigation has all 
the powers of an Officer-in-charge of the Police-station except 
the power of arrest without warrant, 3 i.e. y the powers con- 
ferred under Ss. 55, 56, 94, 12 (, 128, 153, 156 and 15 ( supra , ; 
the power to arrest without warrant remain with the Magis- 
trate and a Police-officer. 4 

22. Police in the towns of Calcutta and Bombay— Sub-S . 3.— See 


notes to S. 1 supra. 

23. Revision. — If any irregularity in procedure under this section 
has not resulted in a miscarriage of justice, the High Court will not make any 
order in revision, which can result only in harassment to the parties and the 
waste of public time. 1 The following are instances of such irregularities 
where the High Court will not interfere unless there is a failure of justice. 

1. The omission of the Magistrate to record reasons for postponing 

issue of process. 2 

2. Requiring the accused to attend at the enquiry or his examina- 

tion thereat, and allowing of cross examination and arguments 

inter parties . 3 

3. Omission to examine the complainant under the proviso. 4 

4. Mere inadequacy of the inquiry; the High Court will not inter- 

fere with the details of an inquiry or investigation. 5 

5. Where the Magistrate has exercised his discretion under this 

section to postpone the issue of process 0 or where the Magistrate 

does not record the statements of witnesses examined before him 

but had the statements made before the police. 7 

Where however, in a case where the inquiry is made by the police in a 
perfunctory manner and the report is considered by the Magistrate also in a 
perfunctory manner the High Court will interfere and insist on the provisions 


1 2) (1907) 5 Cri. L. Jour. 83 (84): 33 Cal. 

1282, Debi Bnx Shroff v. Jutmal 
Dungarual . 

1928 Bom. 290 (291) : 52 Bom. 448, 
In re Firfe/ia?! Bhagaji. 

1932 Pat. 72 (78), Raghunath Puri 
v. Emperor. 


<3) (1928) 
(I) (1932) 


(1) (1918) 

(2) (1917) 
(1931) 
(1929) 
(1901) 
(1902) 
(1909) 
(1911) 
(1918) 
(1926) 
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1918 Pat. 350 (351), Sheonandan 
Mahton v. Emperor. 

18 Cri. L». Jour. 765 (766) (All.), 
Madhogir v. Rashid Ahmad. 

1931 Bom. 524 (525): 55 Bom. 770, 
Emperor v. Finan. 

1929 Cal. 176 (177), Ajoy Krishna 
Sarkar v. 5. G. Bose. 

2 Weir 244 (245), Ycyikatasulu Naidu 
v. Durvasa Rangagan. 

25 Mad. 546 (548), Emperor v. 

10 Cri. L. Jour. 117 (118) (Mad.), 
Raiigattmial v. K rishna m ach a ri. 

12 Cri. L. Jour. 463 (464) (Mad.), 
Arula Kotiah, In re. . 

1918 Pat. 652 (653), Miwftan Ram 
Manhari v. Raj Kishore Lai. 

1926 Pat. 34 (34), Ramsaran v. 


Md. Jan Khan. 

(1931) 1931 Sind 113 (113. U4), Dharam- 
das Lila Ram v. Pilchar. 

(3) (1928) 1928 Lah. 97 (97), MotUal v. 

(1918) l918*Pat. 652 (653), Ram Manhari 
v. Raj Kishore Lai. 

(1931) 1931 Pat. 302 (303), Mahabxr v. 

(1926) 1926 Pat. 34 (35), Ram Saran v. 

v. Md. Jan Khan. 

(1926) 1926 Sind 188 (189) : 20 S. L. 

43, Atmaram v. y o T -R 

(4) (1914) 1914 Sind 159 (159): 8 

91 Emveror v. Nothin 
(1929) 1929 Pat . 473 (475), liharat Kishore 

v. Jwlhistif* 01 a to 901 

[But see (1919) 1919 Pat. 319 ( 320 ) 

Eqbal Khan v. Emperor (An easier 
case, not referred to m the Ful 
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ine that it is an illegality).] 
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of the section being strictly complied with, though where the inquiry has been 
carefully made and considered, it will refuse to interfere. 8 



Dismissal 

complaint. 


The Magistrate be- 
fore whom a 
of complaint i s 
made or to whom 
it has been transferred, may 
dismiss the complaint, if, after 
examining the complainant and 
considering the result of the 
investigation (if any) made 
under S. 202, there is in his 
judgment no sufficient ground 
for proceeding. In such case 
he shall briefly record his rea- 
sons for so doing. 



* The Magistrate be- 
fore whom a com- 

coSpiaint al ° f plaint is made or 

to whom it has 
been transferred, may dismiss 
the complaint, if, after con- 
sidering the statement on oath 
{if any) of the complainant 
and the result of the investi- 
gation or inquiry (if any) under 
S . 202, there is in his judgment 
no sufficient ground for pro- 
ceeding. In such case he shall 

briefly record his reasons for so 
doing. 


*(CODE OF 1882 — S. 203.) 

203. The Magistrate before whom a complaint is made, or to whom it has been 

transferred, may dismiss the complaint if, after examin- 
Dismissal of complaint. ing *the complainant, and considering the result of the 

investigation (if any) made under S. 202, there is, in his 
judgment, no sufficient ground for proceeding. 


(CODE OF 1872— S. 147, Para. 1.) 

147. The Magistrate before whom such complaint is duly made may, if 

after examining the complainant, there is in his ju*dg- 
Dismissal of complaint. ment no sufficient ground for proceeding, dismiss the com- 
plaint. 


(CODE OF 1861— Ss. 67 and 180.) 

• Magistrate how to pro- 07. * * * * * 

■ceed on complaint. 

If in the judgment of such Magistrate there be no sufficient ground for proceeding, 
he shall dismiss the complaint. 

Postponement of issue of 180. * * 


process . 

Nothing contained in this section slial. prevent the Magistrate from at once dismis- 
sing the complaint, if in his judgment there be no sufficient ground for proceeding with 



(8) (1918) 1918 Pat. 850 (851). Sheonandan Uahton r. Emperor. 


S. 202. 
Note 23. 
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S. 203, SYNOPSIS . 

Note 1. Note No. 

I SCOPE OF THE SECTION . . . . . . 1 

II “MAY DISMISS THE COMPLAINT” .. .. 2 

( 1 ) Magistrate . . . . . . 3 

(2) Orders on complaints not to be delayed . . 4 

III ‘SUFFICIENT GROUND FOR PROCEEDING* .. 5 

(1) Who can dismiss a complaint .. .. 

(2) Effect of dismissal . . ... 7 

IV DISMISSAL WITHOUT EXAMINING COMPLAINANT . . 8 

V ‘‘AND THE RESULT OF THE INVESTIGATION OR 

INQUIRY (IF ANY) S. 202” .. .. 9 

VI “SHALL RECORD HIS REASONS FOR SO DOING” .. 10 

VII SECOND COMPLAINT . . . . H 

VIII FURTHER INQUIRY . . . . . . 12 

IX ABATEMENT . . . . . . 13 

X APPEAL . . . . . • • • 14 


Other Topics. 


Competency of Courts to dismiss complaints. 
See Note 6. 

Duty of Magistrate before dismissing the 
complaint. See Note 8, Note 5, Pts. 
3-5. 


Examination of the complainant. See Note 

8. 

Power to rehear the same or fresh com- 
plaint. Sec S. 403. 


1. Scope of the section. — This section gives large powers to a Magis- 
trate to dismiss a complaint without issuing a process. 1 It does not apply 
where process has been issued, the proceeding in such cases falling under the 
next chapter. 2 Nor does it apply where the proceeding is not one which is initi- 
ated on a complaint/* e.g. y proceedings under S. 107 3 or S. 552 4 of the Code. 

The materials on which the Magistrate is to act are expressly limited 
by the section to — 

(1) the statement on oath (if any) of the complainant, and 




i 


Section 203 — Note 1. 

(1887) 14 Cal. 141 (144), Baidyanalh v. 
Mus pratt. 

(1871) 6 Mad. H. C. App. xv (xv). 
(1864) Suth. W. R. 33 (33), Re H^ironath. 
(1934) 1934 All. 51 (52): 56 All. 285, 

Bhagwan Das v. Emperor. 

(1934) 1934 Pat. 548 (549), Jotindra Nath 
Muker ji v. Radha Krishna Budhta. 
(1891) Rat. 544 (545), Empress v. Budhun- 

bhai. _ , . 

(1868) 10 Suth. W. R. 61 (61). Bedash v. 

Makroo. 

(1897) 20 Mad. 388 (388), Empress v. Sin - 

nai Goundan. 

(1886) Weir 3rd Edn. 879 (880), Muttu- 
sell Muttiriyan. 


(1932) 1932 Cal. 287 (287). Sheikh Ab- 
dullah v. Emperor (Application to- 
have Police investigation expedited 
is not complaint and this section does 
not apply to such application). 

(1905) 2 Cri. L. Jour. 421 (422): 1905 
Pun. Re. 29, Sardaran v. Amir 
Khan (Application under S. 400 

Section does not apply) . 

(1924) 1924 Lah. 630 (630), Shamsuddtn v. 

Ram Dayal. _ _ , a . . 

(1928) 1928 Lah. 694 (694), Ham Singh 

(1931) 193i a *Lah. 185 (185), Kirpa Ram 

(1902) 4 B. 609 (611), Thakors 

Das Munchharam v. Bfuigwan Das 
Madhavdas. 
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the result, of any investigation or inquiry under S. 
thing outside it must be discarded. 5 *" 



and any- 


Thus tlie Coin t cannot consider the statements of witnesses examined 
by the Police 5 * or the evidenee adduced in a counter case 5 * 0 or the result of 
a Police inquiry not ordered by the Magistrate 5 * 1 or on the result of an inquiry 
on a previous petition 5 * 0 or on the result of investigation ordered under S. 202 
but not held in compliance with its terms 5 *' again the Court cannot ordinarily 
permit the opposite party to appear and argue that process should not issue. 
Where, however, the complainant has obtained an order for the seizure of the 
opposite party's books and for restraining him from operating on his banking 
account, the opposite party can appear and ask that such orders should be 
vacated. 0 Where a complaint relates to an offence for the prosecution of which 
previous sanction under S. 197 is necessary it has been held that the proper 
procedure where such sanction does not exist is to dismiss the complaint under 
this section. 0 *" (See Notes under S. 197). 

This section does not apply to complaints under the Merchant Shipping 
Act (XXI of 1923) which cannot therefore be dismissed under this section. 7 

2. “May dismiss the complaint”.— Where a complaint is made to a 
Magistrate he has either to dismiss it under this section or issue process under 
S. 204, infra. 1 He cannot pass any other kind of order. Thus he cannot direct 
the Police to submit a charge-sheet to some other Magistrate 2 or submit the com- 
plaint to the District Magistrate, after disbelieving the complaint. 3 

Where a Magistrate, dismisses a complaint under this section, there 
must be a specific order to that effect. 4 

The following orders have been held to be dismissals of complaints under 
this section: — 


S. 203, 
Notes 
1 — 2 . 


(5) (1932) 1932 Cal. 697 (697), /. K. Sinha 

v . Jlcmanta Kumar Sinha. 

[See also (1889) 13 Bom. 600 (603), In re 
Qanesh Sathe. 0 . , 

(1900) 27 Cal. 921 (924), Mahadeo Singh 

v Empress . _ 

(1926) 1926 Cal. 795 (797): 53 Cal. 606, 
1 “ ^ Subal Chandra Namadas v. Aha- 
, dullah Sheikh. 

(1867) 8 Suth. W. R. 12 <13), Empress v. 

, r>n x m 007 )^ 6 ^!. L. Jour. 35 (85, 86 ) 

<o-a) (1907) £ Mustafa v. Motilal. 

(5-b) (1876) 25 Suth. W. R- 10 (10), Sued 

(5-c) ( 1924 ) 1924 Cal. 813 (814), GaribuUa v. 

(1939) 1933 r ‘Sind 395 (395), Maughammal 
( Vishindas v. Emperor (Dismissal 

after merely seeing Police papers 
without giving complainant opportu- 
nity to substantiate his charges is 

<5-d) (1930) ,a i930 Rang. 226 (227), Manny 

(1868) 9 Vuth. °W R. ‘ 21 ( 21 ), Rorodn 

(5-e) ^ (166) (A1, ' ) ’ 

it L a All. 85 (87), Empress v Puran. 

<5 ’ f) (1900) 6> 27 Cal. 921 (924), Mahadeo Singh v. 

(1901) 4 O^udT’Cos. 127 (132). Rant Samp 
v. Emperor. 


(1888) y t ^J r ^ 44 < 244 >' Virbhadrayya v. 

(1899) 4 Cal. W. N. 305 (306). Budhnath 
v. Empress. 

(1920) 1920 Pat. 655 (656), Ear Naraxn 
MOOl , , “if fl ‘ v • Kariman Ahmir. 

(1921) 1921 Pat. 302 (303), TiloJci Maha- 
ton v. Emperor. 

(1911) 12 Cri. h. Jour. 539 (641): 1912 

Mom* Q C * ”. 2, Ali Mohammad v. Emperor. 
(1916) 35 Ind. Cas. 828 (829): 1917 Cnl. 

Lai v. Pashupati. 

( 6 ) (1932) 1932 Cal. 697 (697), J K. Sinha 

/« x Mcmanla Kumar Sinha. 

( 6 -a) (1934) 1934 Rang. 238 (239): 12 Rang. 
,,, 530 » Kyaw Htin v. Ah Too. 

(7) (1933) 1933 Cal. 647 (647), Jafar Ali v. 

James Finlay and 9 Company . 

, , . , Note 2. 

(1) (1927) 1927 Mad. 19 (20): 49 Mad. 918 

"•)• Appa Itao Mudaliar v. /a- 
mkxammal. 

(1886) 13 Cal. 834 (336), Vmer Ali v . Safer 

(1930) 1930 Rang. 226 (227), Mawng Ko v. 
Maung Set. 

(2) (1928) 1928 Cal 24 (25): 64 Cal. 803, 

( 3 ) MQO'n f Tf <a J u 7 T ar „ v ' Khirode Chandra. 

( 3 ) (1902) 6 Cal. W. N. 843 (844), Mrinal v. 

Emperor . 

(4) (1869) 12 8 uth. W. R. 53 (54), Empress 

v. BUilias. 

(1928) 1928 Bom. 290 (291): 52 Bom. 
44 8 f In re Yithhan Bfmgaji. 
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S. 203, 
Notes 
2 — 4. 


(1) An order refusing to issue process on a complaint. 5 

(2) An endorsement on a complaint. “Enter as false no prosecution . 

(3) An order staying proceedings against some accused while proceed- 

ing with the case against others; in this case there is dismissal 
of the complaint so far as the foremen are concerned. 7 

(4) An order holding the complaint to be false and calling upon the 

complainant to show cause against his prosecution. 8 

The following orders have been held not to be dismissals of complaints 
under this section: — 

( 1 ) Where a charge is made to the Police and is repeated in a complaint 

before the Magistrate, and the Magistrate passes a departmental 
order to the Police “show as false’ ’ but no order is passed on 

the complaint itself. 9 

(2) A direction to the Police after a complaint was referred to them 

that the complaint may be struck off the Police file. 10 

(3) An order expunging a charge from the list of reported offences. 11 

In this case there is no complaint at all to be dismissed. 

(4) An endorsement on the complaint “Notice is discharged . 12 

(5) A refusal to take cognizance of an offence for want of sanction 

under S. 195. 13 

(6) An order that the “accused is warned”. 14 

(7) An order of reference to arbitration, as it is not in the powers of 

a Magistrate to make such a reference. 15 

(8) An order withdrawing process once issued. lj a 

3. Magistrate. — The word “Magistrate” must mean a Magistrate to 
which the Code applies. The Code does not apply to proceedings before Village 
Magistrates. (See S. 1, ante ) and a dismissal by such Magistrate of such a 
proceeding is not dismissal of a complaint under this section. 1 

4. Orders on complaint not to be delayed. — There is nothing in the 
Code to show that the Magistrate must, at once , consider the complaint. 1 He 
must, however, pass orders as expeditiously as possible; it will be impioper o 


(5) (1902) 29 Cal. 457 (459), Gxrieh Ohxinder 

Ghose v. Emperor. 

(1923) 1923 Cal. 198 (199), Ohandi C7ia- 
ran v. Manindra (Where it was so 

assumed) . __ __ 

[But see (1907) 11 Cal. W. N. cc*vm 
(ccxix) Akhoy Kwmar v. Debiuitn. 
(1900) 27 Cal! 658 (660), Her Kiskore v. 

Jugal Chunder (In this case the pro- 
sons against whom process was refus- 
ed, were not mentioned in the com- 

| • ^ j 

(6) (1918) 1918 Pat. 270 (271), Sadhu Ckaran 

Roy v. Balaiswami. 

(7) (1898) 2 Cal. W. N. 290 (291,. 292), IruUr- 

' jit Singh v. Thakur Singh.. 

(8) (1917) 37 Ind. Cas. 36 (37): 1917 Pat. 15, 

Baijnath v. Emperor. 

(9) (1879) 4 C. L. R. 413 (416), Nasxbunmssa 

(1879) I’C^m R™534 (536, 537), Sfuikh 
Erad v. Nasibxirvnissa. 


(10) (1911) 12 Cri. L. Jour. 463 (464) (Mad.), 

In re Arula Kotiah. 

(11) (1881) 5 Bom. 405 (407), Government of 

Bombay v. Shidapa. 

(12) (1928) 1928 Bom. 290 (291): 52 Bom. 

448, In re Virbhan Bhagajx. 

(13) (1901) 24 Mad. 337 (339), Emperor v. 

(14) (1918) 23 U CaL W°. N. xlviii (xlviii), Thomas 

(15) (1866) 1 Agra H. C. R. 45 (46), Sheonund 

(15-a) (1907) 6 Cri. L. Jour. 367 (369) (Cal.), 

Panchoo v. Khoosdel. 

Note 3. _ „ .. 

(1) (1927) 1927 Mad. 695 (696), Rama Naxda 

y. Venkataswami Naidu. 

Note 4. v 

(1) (1917) 1917 Pat.. 141 (142), VaioaMi ▼. 

Jadu. 
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delay the passing of orders for months. 2 As to the disposal of counter com- 
plaints, see the undermentioned case. 3 

5. ‘Sufficient ground for proceeding’.— 1 The question whether there 
is sufficient ground for proceeding must, as has been seen in Note 1, already, be 
based upon the materials referred to in the section namely, the statement on 
oath of the complainant and the result of any investigation or inquiry under 
S. 202. Where the facts alleged in the complaint constitute an offence and 
there are no circumstances apparent in the examination of the complainant, 
such as contradictions, variations, or serious and unexplained delay in institut- 
ing proceedings, justifying the Court in concluding that the complaint, is false 
there would be a prima facie case for proceeding. 1 Where, on the other hand 
the allegations contained in the complaint and in the complainant’s oral state- 
ment, disclose no criminal offence, 2 or are self-contradictory so as to be self-des- 
tructive or are physically impossible or involve an extreme degree of improba- 
bility, and so forth; as well as in cases, in which the allegations made, though 
nothing can be said a priori of their possibility or probability, are practically 
incapable of proof, there can be no sufficient ground for proceeding. 2 ' 8 

Where the complaint shows only a civil dispute as to title or as to other 
Civil claims the Criminal Court ought not to deal with them but should dismiss 
the complaint. 3 The dividing line between Criminal and Civil liability is some- 


(2) (1917) 37 Ind. Cas. 639 (639) (All.), 

Sallimullah v. Brijhan. 

( 3 ) (1922) 1922 Pat. 618 (618), Lalfi Singh 

v. Nauranji Lai (Disposal of one may 
be postponed pending disposal of 
other) . 


Note 6. 

(1) (1908) 8 Cri. L. Jour. 342 (343): 11 OudJi 

v Cas. 261, Muhammad Salamat-ul-lah 

v. Lola Sital Prasad. 

(1913) 21 Ind. Cas. 171 (171, 172) (Cal.), 
Ram Ohandra v. Haji. 

(1915) 31 Ind. Cas. 650 (650, 651): 1916 
Mad. 713, Basavana Gowd v. Krishna 
Rai Naidu. 

(1872) 16 Suth. W. R. 65 (66), Maho- 

med Jan v. Shod* Sheik. 

(1871) 16 Suth. W. R. 39 (40), Iseer 

Ohwnder v. Peari (Where prima 
facie case made out. Magistrate must 
proceed) . 

(1876) 25 Suth. W. R. 35 (35), Queen- 

Empress v. ThaJcoor Ram (Com- 
plaint not to be dismissed merely 
because complaint is not explicit) . 

(2) (1910) 11 Crl. L. Jour. 205 (209) (Lah.), 

A.bdur Razak v. Oaurinath. 

(1887) 14 Cal. 141 (146), Baidyanath v. 
Muspratt. 

(1928) 1928 Lah. 945 (946), Amarnath 

v. Emperor. 

(1875) Weir 3rd Edn. 873 (874). 

(1933) 1933 Rang. 297 (298), Maung Ba 
Tone v. Ma Bla Kin. 

(1910) 11 Cri. L. Jour. 205 (209) 

1 ; (Lah.), Abdur Razak v. GauH- 

nath. 

[See (1930) 1930 Lah. 62 (08), Sural 

Bhan v. Emperor (Criminal Court 
not to go behind findings of Civil 
Court) . 

[See (1921) 63 Ind. Cas. 404 (464) 

(Lah.), Kapur Ohand v. TJgar Sain 
(It is absurd to expect a Court to 


(3) (1670) 

(1880) 

( 1923) 

(1865) 

(1918) 

(1918) 

(1921) 

(1864) 

(1874) 

(1878) 

(1878) 

(1905) 

(1907) 

(1923) 

(1919) 

(1920) 

(1921) 

(1924) 

(1933) 

(1920) 

(1921) 

(1923) 


take any notice of a complaint of 
cheating except when it is put in by 
the person actually defrauded).] 

2 N.-W.P. 202 (203), Empress 

v. Kishen. 

3 All. 283 (286), Jiaunak v. Bar- 
bans. 

1923 All. 541 (544), Bukum 

Chand v. Emperor. 

Rat. 3 (3), Reg. v. Raghoo. 

1918 Bom. 186 (187): 42 Bom. 

664, Re Khema. 

1918 Bom. 256 (256), Bai Samarth 
v. Emperor. 

1921 Bom. 435 (437): 45 Bom. 
110, Emperor v. Yellappa. 

I Suth. W. R. 25 (25), Empress 
v. Sheikh Meerun. 

21 Suth. W. R. 41 (42), Joy Ku- 
ran v. if an. 

4 Cal. 10 (13), Empress v. Abdool. 
4 Cal. 374 (375), Lai Das v. Ne- 
kunjo. 

9 Cal. W. N. 974 (981), Bari v. 
Emperor. 

II Cal. W. N. 887 (889), Surya 
Prasad v. Mohabir. 

38 Cal. L. Jour. 7 (9), Bhabni v. 
Bari. 

1919 Cal. 59 (61): 46 Cal. 854, 
Amrit Majhi v. Emperor. 

1920 Cal. 624 (629), Lucas v. 
Official Assignee. 

1921 Cal. 426 (428), Amjad v. 
Suresh. 

1924 Cal. 908 (911), Jones v. Em- 
peror. 

1933 CaJ. 149 (150), Rama Iyer 

v. Das Gicpia. 

24 Cal. W. N. Ixxx (lxxx), Jag- 
rup v. Emperor. 

1921 Lah. 185 (186), Khusi Ram 
v. Emperor. 

1923 Lah. 329 (330), Karam 

Ohand ▼. Mathara Das. 
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S. 203, 
Note 5. 


times indistinguishable and the Magistrate should thoroughly examine the com- 
plainant to see if any criminal offence is made out. 4 If the allegations disclose a 
criminal offence the complaint ought not to be dismissed even if a civil remedy 

j.s obtainable. 5 


A Magistrate cannot dismiss a case off-hand unless a prima facie case 
of any kind "is not made out. 5a Where a prima facie case is made . out the 
following are not sufficient grounds on which a complaint can be dismissed: 

(1) The fact that besides the complainant, other persons could com- 
plain against an accused. 6 


(2) The fact that a libellous publication complained of is a mere re- 

publication. 7 

(3) The withdrawal of the complaint by the complainant in a warrant 

case which is non-compoundable. 8 

(•1) The absence of personal injury to the complainant and the com- 
plainant being a mere tool of another person. 9 

(5) The fact that the complainant had no personal knowledge of the 

facts of the complaint. 10 

(6) The fact that the complainant is of low caste. 11 

(7) The fact that the charge might be laid to the Police in the first 

instance. 12 


(1925) 

(1925) 

(1927) 

(1887) 

(1916) 

( 1862) 
(1885) 
(1924) 
(1923) 
(1905) 
(1905) 
(1905) 

(1905) 

(1905) 

(1906) 

(1906) 

(1911) 

(1913) 

(1913) 

(1913) 

(1914) 

(1916) 


1925 Lah. 289 (290), Ludha Singh 

v. Zaman. . 

1925 Lah. 599 (600), Tulsi v. £m- 

peror. ~ 

1927 Lah. 145 (146), Ishar Das 

v. Emperor. 

1887 Pun. Re. No. 50, p. 131 
(132), Gulzar v. Empress. 

17 Cri. L. Jour. 7 (7) (Lah.), 

Pars Ham v. Jalal Din. 

1 Mad. H. C. R. 66 (67 68), 

Ex parte P. Varadarajalu Natdu. 

8 Mad. 140 (147), In re Paul De 

Graz. , 

1924 Mad. 31 (31), Txruvengada- 

chariar v. Chokhalingam. 

1923 Rang. 157 (158), Maung Shwe 
Ka v. Emperor. 


326 (327) : 32 

v. Emperor. 

754 (755): 28 

v. 


2 Cri. L. Jour. 47 (49) (Cal.), 

Casscm v. Jones. 

2 Cri. L. Jour. 

Cal. 431, Do uniat 
2 Cri. L. Jour. ' 

Mad. 304, Algarasicami Tevan 

Emperor. 

2 Cri. L. Jour. 
liar Bhuimali v. 

2 Cri. L. Jour. 

God/ii Shaha v. 

3 Cri. L. Jour. 

Ghela Amarchand 


836 (847) 
Emperor. 
851 (854) 
Emperor. 

98 (102), 
v. Jadcja 


(Cal.), 

(Cal.), 

Maun 

Mcruji 


229) 


Maungsingji (Kathiawar). 

4 Cri. L. Jour. 227 (228, 

(Cal.), niranand v. Emperor. 

12 Cri. L. Jour. 50 (55): 1910 
P. R. 33, Emperor v. Bishen Das. 
18 Ind. Cas. 404 (406): 40 Cal. 
281, Aiuithnath. Dey v. Emperor. 

18 Ind. Cas. 688 (688) (Lah.), 

Anant Singh v. Emperor. 

21 Ind. Cas. 899 (900) (Lah.), 

Shib Das v. Emperor. 

23 Ind. Cas. 657 t660) (P. C.), 

5T&V Car 966 (967): 1917 


Mad. 831, In re Bakir Ali Khan 
Sahib. 

(1922) 67 Ind. Cas. 499 (499) (Pat.), 

Rampabitar Singh v. Kasim Ali 
Khan. 

(1923) 71 Ind. Cas. 789 (791), Keemchand 
v. Emperor (Peshawar). 

(1926) 1926 Jour. 105 (3) (105), Abdul 
Qadir v. Emperor. 

(1892) 1 Weir 490 (490), Jagannathan, In 
re. 

(4) (1920) 1920 All. 274 (275) : 42 All. 522, 

Emperor v. Mohan Singh. 

(1921) 1921 Pot. 85 (87), Gawkaran Lai 
v. Sarjoo Saw. 

(5) (1868) 10 Suth. W. R. 40 (40), Kosal 

Singh v. Toolsee Ohowdhry. 

(1911) 12 Cri. L. Jour. 123 (124) (Mad.), 
Narayanasivami Ohetty v. Vadivelu 
Chetty. 

(1933) 1933 All. 42 (42), Led Bahadur 
v. Emperor. 

(1926) 1926 Sind 194 (198), Crowder v. 
Morrxsson. 

[See (1868) 9 Suth. W. R. 22 (22), 

Madhub Kyburto v. Keshub Singh 
(Civil proceeding no bar to Crimi- 
nal proceedings) . ] 

(5 a) (1923) 1923 Lah. 663 (664), Waryam v. 

Emperor. 

(1924) 1924 Pat. 379 (380), Ohhediupadhya 
v. Emperor. 

(6) (1927) 1927 AIL 69 (70), Behari Lai v. 

Ganga Din. 

(7) (1888) 12 Bom. 167 (168), In re ffo- 

viard. 

(8) (1889) 13 Bom. 590 (598), In re Ganesh 

Narain Sathe. 

(9) (1889) 13 Bom. 600 (603), In re Ganesh 

Narayan. 

(10) (1893) Rat. 669 (669), In re Kankuchand. 

(11) (1865) 2 Suth. W. R. 35 (36), Empress 

v. Nobin Dome. 

(12) (1870) 14 Suth. W. R. 36 (36), Meer 

Mahomed v. Brass. 
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(8) The fact that the complaint was not preferred by a person more 

responsible than the one who preferred it. 13 

(9) The fact that there is no possibility of a conviction. 14 

(10) The fact that the person complained against has been exonerated 

in a previous departmental inquiry in which the complainant 
has no concern. 15 

(11) The fact that the complaint is cognizable by another Magistrate. 16 

(12) The fear that the entertainment of the complaint would encourage 

hundreds of such complainants and would stir up old religious 
feelings of animosity between communities. 17 

(13) Reasons arising out of the Magistrate’s own personal knowledge 

of the affair, or conjecture, or out of knowledge acquired prior 
to the making of the complaint. 18 

(14) The fact that the result of the proceeding would be undesirable 

or the motive or conduct of the complainant are discreditable 
or malicious. 19 

(15) The fact that a previous complaint has been dismissed under 

S. 259. 20 

A complainant has a right to an adjudication on the point whether there 
is a sufficient ground for proceeding before his complaint is dismissed. 21 
The decision whether there is sufficient (fround for dismissing a complaint must 
be reached by the exercise of discretion based on judicial considerations. 22 

6. Who can dismiss a complaint. — 

Under this section a complaint may be dismissed by — 

(1) the Magistrate before whom a complaint is made, 

(2) the Magistrate to whom it has been transferred, 1 

(3) the successor of the Magistrate who recorded the complaint and 

ordered inquiry. 1 ' 3 


(13) 

<14) 


<15) 

<16) 

(17) 

<18> 

<19) 


(1872) 18 Suth. W. R. 55 (56), Boo- 
dhoo v. Ramdayal. 

(1902) 29 Cal. 410 (411, 412), Euldip 
Sahai v. Budhan Mahton. 

(1919) 1919 Cal. 78 (79), Fazlu Rahman 
v. Abidhar. 

(1926) 1926 Cal. 795 (796): 53 Cal. 606, 
gubal Ohandra v. Ahadulla. 

(1887) 1887 Pun. Re. No. 33, p. 70 
1 (72, 73), BaUia v. Ahsan. 

(1873) 7 Mad. H. C. R. App. xxxi 
(xxxii) . 

(1891) Rat. 562 (562, 568), Empress v. 
Ram Ohandra. 

(1907) 6 Cri. L. Jour. 85 (85) (Bom.), 
Mustafa Rahim v. Motilal Ohuni 

Lai. 

(1913) 14 Cri. L. Jour. 633 (634) : 38 

Mad. 512, Oangu Reddi v. Samara- 
pathy Mudali. 

(1889) 18 Bom. 600 (604), In re Qanesh 
Earaln. „ 

(1926) 1926 Sind 194 (196), Crowder ▼. 
Morrison. 

(1891) Rat. Un. Re. Cr. Cm. 549 (560), 
Empress ▼. Manji. 

Cr. P. C.— 145 ‘ v 


(1934) 1934 Nag. 135 (136), Ohamru Sao 
v. Bhaironprasad (Motivo of com- 
plainant no ground for dismisa&l) . 

(20) (1914) 1914 Sind 44 (44): 8 S.* L. R. 

196, Bulchand v. Chandoomal. 

(21) (1871) 15 Suth. W. R. 53 (54), Tuki y. 

Kisto . 

(1871) 16 Suth. W. R. 77 (77), In the 
case of Bishoo Bank. 

(1900) 27 Cal. 126 (130, 131), Charoobala 
Dalve v. B. Nath.. 

(1913) 14 Cri. L. Jour. 633 (634): 38 

Mad. 512, Oangu Reddy v. Samara- 
pathy Mudali. 

(22) (1913) 14 Cri. L. Jour. 633 (634): 88 

Mad. 512, Oangu Reddy v. Samara- 
pa thy Mudali. 

(1926) 1926 CaJ. 795 (797): 53 Cal. 606, 
Subal Ohandra Nama Das v. Ahad- 
ullaK Sheikh. 

Note 6. 

(1) (1926) 1926 Col. 470 (477): 58 Cal. 850, 

. , v , Emperor v. Colin Mackentia Mackay. 

(Is) (1005) 2 Cal. L. Jour. 65 (r»), Ambika 

Roy y. Emperor. 
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S. 203, 
Notes 
6 — 7. 


7. Effect of dismissal. — A dismissal of a complaint after hearing the 
complainant and after considering the result of an investigation under S. 202 
amounts to a legal determination of the complaint 1 ' 11 and the complainant can be 
prosecuted for making a false charge under S. 182 or S. 211, Penal Code. 1 But 
until a complaint is dismissed under this section or otherwise disposed of, no 
proceedings can be taken under S. 182 or S. 211, Penal Code. 2 This 
rule is not based on .any statute but is only a precautionary rule of safety in 
respect of prosecutions under S. 182 or S. 211 of the Penal Code. So while a 
prosecution under those sections, might, in certain circumstances be delayed or 
even set aside in accordance with the practice, this practice could per se , be no 
ground for setting aside a conviction under S. 211 or S. 182, before the disposal 
of the case. 3 

A mere dismissal under this section, does not afford a ground for proceed- 
ing under S. 2 11. 4 The complainant must be afforded an opportunity to prove 
his case before being prosecuted under S. 211 or S. 182 ; 5 but where he has had 
such an opportunity, and the dismissal of the complaint is made only after 
hearing him and taking such steps as are prescribed by the Code, it cannot be 


Even if the complaint is transferred to a superior Magistrate solely for 
the purpose of transferring it to another, the Magistrate to whom it is sent for 
transfer, can dismiss a complaint under this section. 2 

The Magistrate to whom the complaint is transferred, cannot however 
dismiss the complaint without giving notice to the complainant, of such 
transfer. 3 


(2) (1924) 1924 All. 666 (666), Gobind Pra- 

sad Singh v. Ram Das. 

(3) (1894) 3 Cal. W. N. ccboacv (cclxxxv), 

Kali Singh v. Jhari Lai. 

Note 7. 

( la) (1902) 6 Cal. W. N. 295 (296), Surjya 

Harini v. Emperor. 

(1878) 2 Cal. L. R. 315 (316, 317), Re 
Choolhaie . 

(1) (1902) 6 Cal. W. N. 295 (296, 297), 

Surjaya Harini v. Emperor. 

(2) (1883) 5 All. 387 (389), Empress v. Jamni. 

(S. 182). 

(1893) 15 All. 336 (338), Empress v. 
Raghu Tirvari. 

(1899) 1899 All. W. N. 90 (90, 91), In 
' ro Gajadhar. 

[See also (1928) 1928 All. 333 (333), Ram 
Das v. Ganga Ram. 

(1926) 1926 Bom. 284 (285), Pampapjm 
Ballabrao Desai, In re (S. 211). 
(1871) 16 Suth. W. R. 77 (77), In re 
Bishoo Barite (S. 211). 

(1900) 27 Cal. 921 (925), Mahadeo v. 

Empress (S. 211). 

(1879) 4 C. L. R. 413 (416), Mtisibunissa 
Bibee v. Sheik Erad ,ll». 

(1879) 4 C. L. R. 534 (537), Sheikh Erad 
Ali v. Nustbunnissa. 

(1905) 2 Cal. L. Jour. 228 (230): 33 Cal. 

1, Jogendranath v. Bahu Ballabh 
(S. 211). 

(1899) 3 Cal. W. N. 490 (491), Sheikh 
Eutab AH v. Emperor (S. 211). 
(1899) 3 Cal. W. N. 758 (759, 760), 
Gunamony v. Empress (S. 211). 
(1901) 5 Cal. W. N. 254 (255), In re 

Sahiram Behara (S. 211). 

(1932) 1932 Cal. 383 (383), Lachmi Shaic 
y. Emperor. 


(1932) 1932 Cal. 550 (551), Charles Jhons 
v. Emperor. 

(1929) 1929 Pat. 92 (92), Gokhi Mian v. 

Mahmad Dafadar (S. 211). 

(1906) 4 Cri. L. Jour. 68 (69) (Cal.), 
Gati Mandal y. Emperor (S. 211).] 

(3) (1930) 1930 Pat. 622 (623): 9 Pat. 126, 

Suchit Rant v. Emperor. 

[See also (1931) 1931 Pat. 302 (303), Maha- 
bir Baitha x. Emperor. ) 

(4) (1927) 1927 All. 107 (108), Din Moham- 

med v. Emperor. 

(1887) 10 Mad. 232 (236) (F.B.), Em- 

press v. Sheikh Bcari. 

Oudh S. C. 294, Faghfur Mirza v. Maha- 
raja Bhagowti Prasad. 

(o) (1886) 8 All. 38 (39), Empress v. Ganga 

Ram . 

(1920) 1920 All. 125 (125), Mewa Lai v. 
Emperor. 

(1898) 22 Born. 596 (603), Imperatrix v. 
Jijibhai Govind. 

(1870) 13 Suth. W. R. 37 (38), Empress 
v. Heera Lai Ghose . 

(1876) 25 Suth. W. R. *10 (10), Syed 

Nissar Hussein v. Ram Golam Singh. 
(1881) 6 Cal. 496 (498), Government t. 
Earimdad. 

(1881) 6 Cal. 584 (585), Empress ▼ . Shibo 
Bihara. 

(1881) 7 Cal. 87 (88), In re Sokhiva Bibi- 
(1881) 7 Cal. 208 (211), Gyan (Jhwxder 
v. Protab Ohunder. 

(1887) 14 Cal. 707 (720) (F.B.), Empress 
v. Sham Lall. 

(1900) 27 Cal. 921 (925), Mahadeo Singh 
v. Empress. 

(1879) 4 Cal. L. R. 134 (186), In n 
Biyogi Bhagut. , , 

(1880) 7 Cal. L. R. 882 (884), Rn***k 
Lall MvUick. 
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said that he has not been given an opportunity of establishing the truth of his 
complaint. 0 

Where the dismissal under this section is illegal for want of the exami- 
nation of the complainant under S. 200, the complainant cannot be prosecuted for 
bringing a false charge. 7 

As to whether an order for compensation can be made against the com- 
plainant when a complaint under this section is dismissed, see Note 7 to S. 250, 
infra, and as to a suit for malicious prosecution, see Notes to S. 204, infra. 

8. Dismissal with out examining Complainant.— The ‘ ‘ statement on oath ’ ’ 
referred to is the examination of the complainant under S. 200. 1 Where the 
complainant is present but not examined under S. 200 of the Code, the material 
on which the Court could say whether there is sufficient ground or not, is not 
availed of by the Court, and consequently the Court cannot dismiss the com- 
plaint. 2 But when the complainant is absent on the dates on which the matter 


(1905) 2 Cal. L. Jour. 228 (230): 33 

Cal. 1, Jogendranath v. Baku Bal- 
labh . 

(1902) 6 Cal. W. N. 295 (297), Surjya 
JIarini v. Emperor. 

(1907) 6 Cri. L. Jour. 42 (42, 43) : 29 
All. 587, Emperor v. Tula. 

(1907) 6 Cri. L. Jour. 340 (341) (All.), 
Emperor v. Sheo Gkitlam. 

(1921) 59 Ind. Cas. 369 (370) (AU.), 

Sheo Balak v. Emperor. 

(1933) 1933 Pat. 499 (500), Qopal Singh 
v. Raghundth . 

(6) (1902) 6 Cal. W. N. 295 (297), Sitrjya 

llariani v. Emperor. 

(1884) 7 Mad. 292 (294), RamastUamy v. 
Empress . 

(1919) 1919 Pat. 530 (531), Emperor v. 
Mahund Patel. 

(1907) 5 Cri. L. Jour. 491 (492): 1907 
P. R. 2, Ohiragh Din v. Emperor. 
(1910) 11 Cri. L. Jour. 338 (338) (Bom.), 
Rachappa Tippanea, In re. 

( 7 ) (1924) 1924 Bom. 321 (321): 48 Bom. 

360, In re Ningappa Royappa. 
(1926) 1926 Bom. 284 (285), Pampappa 

Ballalrao Desai, In ro . 

(1924) 1924 All. 664 (664), Rekha Ohamar 
v. Emperor. 

(1899) 4 Cal. W. N. 305 (306), Budhnath 
v. Emperor. 

(1901) 4 Oudh Cas. 127 (132), Ram Sarup 
v. Emperor. 

Note 8. 

( 1 ) (1932) 1932 Sind 58 (58, 59): 25 8. L. 

R. 468, Ilashim Moosa v. Boodh. 

(2) (1924) 1924 Bom. 321 (321): 48 Bom. 

360, In re Ningappa. 

(1903) 30 Cal. 923 (925), Lokenath Patra 
v. Sanyasi Gharan Marina. 

(1871) 3 N.-W. P.- 272 (273), In ro Ram 
Ohum. 

(1884) 1884 All. W. N. 47 (47), Jalal- 
ttdin v. Muhammad Khalil. 

(1888) Rat. 365 (365), In re Hari Pur - 
shottam Vaidya. 

(1888) 12 Bom. 161 (163), In re Jankidas. 
( 1889 ) 13 Bom. 590 (697), In re Ganesh 
Narain. . 

(1889) 13 Bom. 600 (603), In re Ganesh 
Narain Bathe. 

(1870) 14 Suth. W. R. 36 (88), Ameer 
Mahomed Braes. 

(1869) 3 Beng. L.- R. App. Or. 53 (54), 
Dulali Bstoa.- 

( 1888 ) 18 Cal. 334 (336), TJmer AU r. 


(1886) 14 Cal. 141 (144), Baidyanath v. 
Muspratt . 

(1900) 27 Cal. 126 (130, 131), Oharoobala 
Dabee . 

(1900) 27 Cal. 921 (923), Mahadeo Singh 
v. Emperor. 

(1903) 30 Cal. 923 (925. 926), Lokenath 
Patra v. Sanyasi Gharan. 

(1879) 4 Cal. L. R. 134 (136), In re 

Biyogi. 

(1879) 4 Cal. L. R. 534 (536, 537), 

Sheikh Erad AU y. Nusibunissa . 
(1880) 7 Cal. L. R. 382 (384), In re 

Russick Lai Mallick. 

<1881> jar 81 ' L ‘ R ' 289 (291) * Re 0hukra - 
(1899) 3 Cal. W. N. 17 (18), Satya Gha- 
ran Ghoee v. Ohairman of the 
Utterparah Municipality . 

(1899) 3 Cal. W. N. cclxxxv (cclxxxv). 

Kali Singh v. Jhanlal. 

(1900) 4 Cal. W. N.' 305 (306), Budhnath 
Mahato v. Empress. 

(1902) 6 Cal. W. N. 295 (296), Surjya 

JTanam v. Emperor. 

(1919) 1919 Cal. 78 (79), Rammal v. 
Kakal Koli. 

(1926) 1926 Cal. 795 (796): 53 Cal. 606, 
Subal Ohandra v. Abdullah. 

(1868) 4 Mad. H. C. 162 (164), Ranga- 

swami Goundan v. Sabapalhy Gown- 
dan. 

(1901) 4 Oudli Cas. 127 (132), Ram Sarup 
v. Emperor . 

(1921) 1921 Pat. 205 (205), Karlick 

Pathak v. Emperor . 

(1923) 1923 Pat. 539 (540), Nand Kishore 
Mtsser v. Kalika Missir . 

(1900-1902) 1 L. B. R. 125 (125), Grown 
v. Uga Taung. 

(1892-1896) 1 U. B. R. 270 (270), Em- 
press v. Maung Shwe Bau 
(1905) 2 Cri. L. Jour. 51 (53)’ (Cal.), 
Haladhar Bhumji v. Sub-Inspector 
Police, Howrah. 

(1911) 12 Cri. L. Jour. 385 (385): (1910) 

1 U. B. R. 73, Nga Tha Tu v. 
Emperor. 

(1911) 12 (£i. L. Jour. 539 (541); 1912 

P. R. 2, AU Muhammad v. Em- 
peror. 

(1881) 1881 All. W. N. 23 (23), Emp r«. 
v . LaUu . 

1 i VeLr 188 <188). Re Gulbhla. 
(1867) 8 Suth. W. R. 12 (13), Queen r. 
Harrak Ohand Nowlaka. 
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Notes 

8-9. 


comes up for examination of the complainant, it is clear that an order dismissing 
the complaint is justified. 3 

9. “And the result of the investigation or inquiry (if any) into 

S. 202”. — Where an inquiry is ordered under S. 202, and in that inquiry the 
complainant says that he has witnesses to prove his case, he should be given an 
opportunity of proving his case, before the complaint is dismissed on the basis 
of the result of such inquiry. 1 But where in such inquiry the complainant 
declines lo prove his case ex parte, it cannot be said that the Magistrate is wrong 
in dismissing the complaint under this section. 2 

Where the inquiry ordered under S. 202, is found to have been insufficient, 
the Court of revision may set aside the dismissal of the complaint based on the 
result of such inquiry, and may order a further inquiry. 8 In complaints against 
Police-officers and other Government Official it would be a proper exercise of 
discretion if the Magistrate orders an inquiry into the matter giving the com- 
plainant every opportunity to prove his allegations. 4 

The words “if any” clearly show, that this section empowers the Magis- 
trate to dismiss a complaint without any investigation or inquiry under S. 202, 
ante, if after examining t lie complainant he considers there is no sufficient reason 

for proceeding. 5 

The words “if any” were omitted from the Code under the Amending 
Act of 1923, but were restored again to the section by an Amending Act in 1926. 
The reasons for re-insertion are given in the statement of objects and reasons 
of the 1926 Amending Act as follows: “The Calcutta High Court in a recent 
decision (in t lie case of Srish Chandra Bose v. Modan Lai Surma,) has held that 
under S. 203, an investigation or an inquiry under S. 202, is necessary in all 
eases, because the words “if any” have been omitted from S. 203, after the 
words “investigation or inquiry. ” No such change was intended by the Amend- 
ment made by Act XVIII of 1923 and the proposed addition is made to clear this 
matter”. 


[Rut see (1935) 36 Cri. L. Jour. 1035 
(1035) (All.), Ram Oir v. Ravi 
Saran Singh (Dismissal of complaint 
without examining complainant was 
mere irregularity) . ] 

(3) (1928) 1928 Cal. 569 (570), Ramprosad 

Maitra v. Emperor. 

Note 9. 

<1) (1915) 28 Tnd. Cns. 999 (1000): 1916 

Mad. 639, Solainalh Pillai v. Murxir 
oiah Moopan. 

(1906) 4 Cri. L. Jour. 213 (214) (Cal.), 
Pani Bhushan v. F. E. Kemp (It 
is illegal for a Magistrate to dismiss 
a complainant sitting in his private 
room and without hearing the com- 
plainant.) . 

[See also (1929) 1929 Cal. 191 (192): 55 
Cal. 1280, Mahim Chandra Roy v. 
Watson . 1 

(2) ( 1872) 17 Suth. W. R. 3 (3), v. 

Noshee . 

(3) (1928) 1928 Lah. 119 (120), Mausa Neki 

v. Mt. Mam Kaur. 

[See also (1920) 1920 All. 77 (78), Hart- 
har Prasad v. Emperor. 

U927) 1927 Bom. 436 (436, 437), Dhondu 
Bapu v. Emperor. 

(1919) 1919 Cal. 725 (725), Puma Chan- 


dra De v. Ambiea Oharan Adhikari.J 

(4) (1920) 1920 All. 77 (78), Harihar Prasad 

v. Emperor (Police-officer) . 

(1926) 1926 Mad. 288 (288), Devasikamani 
Mudali v. Narayan Prasad (Police- 
officer) . 

(1924) 1924 Oudh 174 (174), Baida Bast 
v. Nasir Ali Khan (Police-officer). 
(1898) Rat. 954 (955), In re Subrao 
Ramachandra (A Government officer). 
(1921) 59 Ind. Cas. 369 (370): 1920 All. 

303, Sheo Balak v. Emperor (Go- 
vernment officer) . 

(5) (1917) 1917 Pat. 141 (142), Nawasi Singh 

v. Jadu Dhanuk. 

(1918) 1918 Pat. 350 (350), Sheonandan 
Mahton v. Emperor. 

(1925) 1925 Pat. 704 (705), Dukhiram 
Raut v. Jamuna Kuer. 

(1868) 10 Suth. W. R. 49 (49, 50), In 
re Fokto Shah. 

(1868) 10 Suth. W. R. 50 (60), Baiool 
Nushyo v. Bhugloo. 

(1881) 7 Cal. 208 (211), Cyan Ohunde v. 
Protap : 

[See also (1869) 11 Suth. W. R. 54 (54, 
55), Empress v. Russick Monee. 
(1871) 16 Suth. W. R. 44 (44), Empress 
v. Gour 3/ohan.] 
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It has been held that reasons stated in a Police report on the basis of 
which an order of dismissal is made, are sufficient, if the report itself is part of 
the order. 4 

11. Second Complaint. — A dismissal under this section is a dismissal 
without trial. As to whether such a dismissal, is a bar to the re-hearing of the 
complaint or to the entertainment of a second complaint, see S. 403, infra , and 
Notes thereunder. 

12. Further inquiry. — As to ordering of a “further inquiry” into a 
complaint dismissed under this section, see Note 9, above and S. 436, infra and 
Notes thereto. 

13. Abatement. — S. 306, of the Succession Act, 1925, (S. 89 of the 
Probate and Administration Act, 1881), provides that “all demands whatsoever 
and rights to prosecute or defend any action or special proceeding existing in 
favour of or against a person at the time of his decease survive to and against 
his executors or administrators; except causes of action for defamation, assault 
as defined in the Indian Penal Code or other personal injuries not causing the 
death of the party ; and except also cases where after the death of the party the 
relief sought could not be enjoyed or granting it would be nugatory. ” 

It has been held that this section has no application to criminal prose- 
cutions and that such prosecutions do not abate by reason of the death of the 
person injured or of the complainant. 1 

14. Appeal. — Under S. 404, no appeal will lie from any order, unless 
specifically provided for by the Code and no appeal is provided from an order 
of dismissal under this section. Further inquiry alone is provided for in S. 436. 


10. Shall record his reasons for so doing.— A Magistrate should record 
his reasons for dismissing a complaint under this section. 1 The object of this 
requirement is to enable the High Court, to consider whether the discretion 
vested in the Magistrate has been properly exercised or not.. 2 This is an 
imperative provision of law and where no reasons are recorded, the order of 
dismissal is without jurisdiction. 3 



i 


( 2 ) 

( 8 ) 


Note 10. 

(1887) 14 Cal. 141 (146), Baidyanath 

Singh v. 2tft uupralt. 

(1912) 13 Cri. L. Jour. 482 (483): 40 
Cal. 41, Maniruddin Sarkar y. 
Abdul Raut. 

(1924) 1924 Pat. 436 (487), Chaudhury 

Mandar v. Emperor. 

(1926) 1926 Pat. 57 (57), Hamandandas 
v. Atul Kumar Prasad. 

(1912) 11 Cri. L. Jour. 331 (331) (Mad.), 
Ahmed Bee v. Ameena Bee. 

(1913) 14 Cri. L. Jour. 493 (494) (All.), 
Ram Prosad v. Moti. 

(1909) 13 Cal. W. N. ccxviii (ccxrill), 
Bhairab Chandra ▼. Prasann a. 

(1887) 14 Cal. 141 (146), Baidyanath 

Singh ▼. Musupratt. 

(1912) 18 Cri. L. Jour. 482 (488): 40 
Oil. 41, Maniruddin Sarkar v. 
Abdul Rauf. 


(1926) 1926 Pat. 57 ( 58), Hamandan v. 
Atul. 

(4) (1910) 11 Cri. L. Jour. 331 (331) (Mad.), 

Ahmed Bee v. Ameena Bee. 

Note 13. 

(1) (1924) 1924 All. 666 (667), Musa v. Em- 
peror. 

(1922) 1922 Lah. 227 (22S) : 2 Lah. 27, 
Hazara Singh r. Emperor (Diasent* 
ing from 18 Cri. L. Jour. 688 
(688) and 1919 Lah. 409 (409)). 

(1924) 1924 Lah. 72 (72, 78): 4 Lah. 7, 
Emperor v. Manf Din. 

(1921) 1921 Mad. 278 (278): 44 Mad. 417, 
Muhammad Ibrahim Sahib y. Shaik 
Daxoood. 

(1915) 30 Ind. Caa. 1001 (1001): 1916 
Mad. 1034, Ramasamier, In re. 

(1869) 2 Weir 235 (235). 
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CHAPTER XVII. 

Op the Commencement op proceedings before Magistrates. 

S. 204. 204 *. (1) If in the opinion of a Magistrate taking cogni- 

zance of an offence, there is sufficient 

Issue of process. n 

ground tor proceeding, and the case appears 
to be one in which, according to the fourth column of the second 
schedule, a summons should issue in the first instance, he shall 
issue his summons for the attendance of the accused. If the ease 
appears to be one in which, according to that column a warrant 
should issue in the first instance, }ie may issue a warrant, or, if 
he thinks fit, a summons, for causing the accused to be brought 
or to appear at a certain time before such Magistrate or (if he 
has not jurisdiction himself) some other Magistrate having 
jurisdiction. 

(2) Nothing in this section shall be deemed to affect the 
provisions of S. 90. 

(3) When by any law for the time being in force any 
process-fees or other fees are payable, no process shall 
be issued until the fees are paid, and, if such fees are 
not paid within a reasonable time, the Magistrate 
may dismiss the complaint. 

*(CODE OF 1882 — S. 204.) 

CHAPTER XVII. 

Of the commencement of Proceedings "before Magistrates. 

204. If, in the opinion of a Magistrate taking cognizance of an offence, there is 

sufficient ground for proceeding, and the case appears to 
Issue of process. be one in which, according to the fourth column of the 

second schedule, a summons should issue in the first 
instance, lie shall issue his summons for the attendance of the accused. If the case 
appears to be one in which, according to that column, a warrant should issue in the first in- 
stance, he may issue a warrant, or, if he thinks fit, a summons for causing the accused to 
be brought or to appear at a certain time before such Magistrate or some other Magis- 
trate having jurisdiction. 

Nothing in this section shall be deemed to affect the provisions of section 90. 

(CODE OF 1872— S. 147, Para. 3, 433. 148 and 149.) 

147. * * * * 

If it appears to such Magistrate that there is sufficient ground for proceeding, he 

shall, if the case appears to be 'a summons case, issue his 
Issue of process. summons, or, if the case appears to be a warrant case, his 

wan ant, for causing the accused person to appear before 
himself or some other Magistrate having jurisdiction. 

148. When a complaint is made before a Magistrate having jurisdiction in the 

case, that any person lias committed, or is suspected of 
In what cases a sum- having committed, any offence triable by such Magistrate 
mons may issue. and punishable with fine only, or with imprisonment for 

a period of not exceeding six months, or with both, the 
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SYNOPSIS . 


LEGISLATIVE CHANGES 
SCOPE OF THE SECTION 


Note No. 
1 
2 


Magistrate may issue his summons directed to such person, requiring him to appear at a 

certain time and place before such Magistrate to answer to the complaint. 

If the Magistrate believes that the accused person is about to abscond he may 

instead of issuing a summons, issue a warrant in the first instance for the arrest of such 
person. 


149. When a complaint is made before a Magistrate 
In what cases warrant having jurisdiction in the case, that any person has commit- 
may issue on complaint, ted, or is suspected of having committed, any offence triable 

by such Magistrate and punishable with imprisonment for a 
period exceeding six months, 

or when a complaint is made before any Magistrate empowered to commit persons 
for trial before the Court of Session, that any person has committed, or is suspected of 
having committed, any offence triable exclusively by the Court of Session, or which in the 
opinion of such Magistrate ought to be tried by the Court of Session, 

such Magistrate may issue his warrant to arrest such person, or, if he thinks fit, 
his summons requiring him to appear to answer such complaint. 


(CODE OF 1861— Ss. 67, 248 and 257.) 

67. The Magistrate before whom such complaint is duly made shall, if it appear 

to him that there is sufficient ground for proceeding, issue 
Magistrate how to pro- his summons, or in cases in which a warrant may issue his 
eeed on complaint. warrant for causing the person accused to appear before 

himself or some other Magistrate having jurisdiction. 


S. 204. 


CHAPTER XIV. 

Of cases triable by the Magistrate in which a warrant on complaint may issue. 

248. When a complaint is made before a Magistrate having jurisdiction in the 

case, that any person has committed, or is suspected to 
have committed any offence triable by such Magistrate, 
and punishable under the Indian Penal Code with imprison- 
ment for a period exceeding six months, it shall be lawful 
for such Magistrate to issue his warrant to apprehend such 
person . Provided that in any such case the Magistrate, 
to whom such complaint shall be made, may, for any suffi- 
cient reason, instead of issuing his warrant in the first 
instance, issue his summons, requiring the person complain- 
ed against to appear to answer to such complaint. 


CHAPTER XV. 

Of cases triable by the Magistrate in which a summons on complaint shall 

ordinarily issue. 

257. Whenever a complaint is mado before a Magistrate having jurisdiction in the 

case, that any person has committed or is suspected to have 
Summons shall issue. committed any offence triable by such Magistrate and punish- 

able under the Indian Penal Code with imprisonment for a 
period not exceeding six months, it shall be lawful for such 
Magistrate to issue his summons directed to such person, stating shortly the matter of such 
complaint, and requiring him to appear at a certain time and place before such Magistrate 
to answer to the complaint. Provided that, if the Magistrate shall be satisfied or have 

reason to believe that the accused person is about to abscond, 
When warrant may issue. he may, instead of issuing a summons, issue his warrant in the 

first instance for the arrest of such accused person. 


Cases in which Magis- 
trate may issue a war- 
rant. 

Summons instead of 
warrant. 
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SYNOPSIS . 

Note Nc. 


MAGISTRATE TAKING COGNIZANCE ONLY CAN ISSUE 

PROCESS. . . . . 3 

THE MAGISTRATE MUST HAVE TAKEN COGNIZANCE OF 

AN OFFENCE . . . . 4 

“ SUFFICIENT GROUND FOR PROCEEDING ’ ’ .. .. 5 

u IN THE OPINION OF THE MAGISTRATE ” .. .. 6 

ISSUE OF PROCESS . . . . . . 7 
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Other Tomes . 


Caution and discretion must be used in 
issuing process. See Note 5. 

Duty of the Magistrate before issuing the 
process. See Note 4. 

“He shall issue his summons. ’ ’ See Note 7, 
Pts. 1-3. 

1 . Legislative changes . — 

( 1 ) The words ‘ ‘ if he has not 
new. 


Power to cancel warrant issued and issue 
oummons. See S. 75, Note 9. 

Process must issue if complaint is believed. 
See Note 7, Pt. 1. 

Superior officer cannot order process to issue. 
See Note 3, Pts. 3 and 4. 

jurisdiction himself” in sub-S. (1) are 


(2) Sub-S. (3) is new. 

2. Scope of the section. — Where the Magistrate does not dismiss the 
complaint under S. 203, supra but is of opinion that there is sufficient ground 
for proceeding, he has to commence proceedings against the accused by com- 
pelling his attendance before the Court. This section relates to the procedure 
for effecting such attendance. 1 

The Magistrate, under this section is empowered to issue summons to an 
accused in summons cases. In warrant cases, he may issue a warrant, or if 
he thinks fit, summons only; this is the only section authorising any Magis- 
trate to issue such process to an accused, whether he takes cognizance on a pri- 
vate complaint or on a police report. 2 or any information or knowledge other 
than a complaint or police-report. 3 This section applies where the Magistrate 
takes cognizance of offences not only under the Indian Penal Code but under 
any law other than the Penal Code. 4 


Section 204 — Note 2. 

(1) (1867) 8 Suth. W. R. 65 (65), Empress 

v. Nudas Muhton. 

(2) (1932) 1932 Pat. 72 (76, 77, 78), Raghu- 
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(3) (1869) 11 Suth. W. R. X (1), Bisaeshur 

v. Ilarprasad. 


(4) (1872-1892) 1872-1892 L. B. R. 486, Em- 
press v. Xga Son Qaung (Offence 
under the Gambling Act XVI of 
1867) . „ _ 

( 1876) 25 Suth. W. R. 20 (21), Bmpresf 
v. Golam Ardbee (Offence under 
Police Act V of 1861). 
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For form of summons, see S. 68 and Sell. V, form I. 

For form of warrant, see S. 75 and Sch. V, form II. 

3. Magistrate takings cognizance only can issue process. — S. 190, 
ante, mentions the ordinary ways in which a Magistrate takes cognizance of 
an offence. Unless he ‘takes cognizance' as specified therein a process cannot 
be issued under this section. 1 A ‘Magistrate taking cognizance’ on a com- 
plaint is the officer who has heard the complaint made. He is the proper offi- 
cer to issue a process because it} is he who can best exercise a discretion with 
regard to the prima facie merits of the complaint. 2 Therefore, a District or 
superior Magistrate cannot order process to issue when a joint or subordinate 
Magistrate to whom a case has been made over for disposal 3 or who has taken 
cognizance of the complaint 4 has failed or refused to issue process but has not 
disposed of the case. If he wants to do so, lie must remove the case to his own 
file and then issue process. 

Under this section a Magistrate to whom a case has been transferred 
under S. 192 after the examination of the complainant can issue process though 
he has not himself examined the complainant. 4 8 

Although it is only the Magistrate who has taken cognizance of the 
offence who may direct issue of a process, a Magistrate, who is the “presiding 
officer” within the meaning of Ss. 68 and 75 supra may sign the process, even 
if he may not have taken cognizance of the offence and directed issue of the 
process . 6 

4. The Magistrate must have taken cognizance of an offence. — It 

is only a Magistrate taking cognizance of an offence that can issue a process 
under this section. Where, therefore, no offence has been committed but the 
Magistrate gets information as to the possibility of an offence being committed 
the matter is only one for the interference of the police, and not one for the 
Magistrate to issue process. 1 

If, on a complaint, it should appear to the Court that the act imputed 
amounted to an offence under the Indian Penal Code or any other Penal law 
in force, it is the duty of the Court to proceed, with the matter, even if a civil’ 
suit would be an appropriate remedy. 2 But where the acts as alleged do not 
disclose any offence it will be an abuse of the process of the Court, to allow 
criminal proceedings to proceed. 8 


(i) 


( 2 ) 


i 


( 3 ) 


(4) 

« 

I 


Note S. 

(1871) 8 Bom. H. C. R. 113 (115), Reg. 
v. Jafar AM. 

(1902) 6 Cal. W. N. 926 (926 927), 

Bhaman Singh v. Hatuman Mandat. 

(1873) 19 Suth. W. R. 28 (28), In re 
Raghoo Parirah . 

(1928) 1928 Cal. 24 (25): 54 Cal. 808, 
leaf Nattya v. Emperor (In direct- 
ing police investigation under S. 202 
Magistrate cannot direct police to 
submit charge-sheet to another 
Magistrate) . _ 

(1903) 30 Cal. 449 (451, 452): 57 Cal. 
1338, In re Bissessxuar Lai Briflat. 

(1905) 2 Cri. L. Jour. 524 (530, 682): 82 
Cal. 783, AJablal ▼. Emperor. 

(1906) 4 Cri. L. Jour. 218 (214) (Cal.), 
Fani Bhutan v. F. E. Kemp. 

(1900) 27 Cal. 658 (660), JIari Kithore Das 
v. Jugal Ohunder Kdbyarathna. 

(1900) 27 Cal. 798 (800), Jhumuk Jha v. 

' Pattuk Mandat. 

(1900) 27 Cal. 979 (980, 981), Oolapdi r. 

Cr. P. C.— 14« 


Empress. 

(1902) 6 Cal. W. N. 843 (844), Mrinal 
Kanti Ghost v. Emperor. 

(1899) 4 Cal. W. N. 242 (244), Moul Singh 
v. Mahabir Singh. 

(1908) 7 Cri. L.. Jour. 202 (204): 1908 
P. R. 4, Shivnath v. Emperor. 

(4-a) (185)9) 3 Cal. W. N. cclxxxv ( cclxxxv ) 

Kali Singh v. Jhari. 

(5) (1932) 1932 Pat. 175 (176), Kartiek Ohan- 

dra Maity v. Emperor (Issue of war- 
rant) . 

(1932) 1932 Pat. 171 (175), Kartiek Chan- 
dra Maity v. Emperor (Per Scroope, 
J- — Dhavle, J. — Dissenting) . 

Note 4. 

(1) (1875) Rat. 90 (91), In re Vale At i. 

(2) (1867) 8 Suth. W. R. 65 (65), Empress 

v. Nudas MuhCon. 

(1926) 1926 Cal. 795 (797): 53 Cal. 606, 
Subal Chandra Namadae v. AhaduUah 
Sheikh. 

(3) (1928) 1928 Lah. 945 (046), Amarnath 
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lib- Issue of process. 

An application for maintenance under S. 488 infra is not a complaint 
in respect of any offence and therefore a Magistrate dealing with it cannot dis- 
miss it under sub-8. (3) of this section. 4 

Even where an offence is disclosed there must be definite evidence of 
an offence within the jurisdiction of the Magistrate receiving the complaint. 5 
The Court is not limited to the sections or offences mentioned in the complaint. 
The fact that the complainant did not specifically and in terms accuse any 
one under any section of the Code, does not matter, if the facts stated in the 
complaint and his sworn statement, constitute an offence, triable by the 
Magistrate who receives the complaint. 0 

5. “Sufficient ground for proceeding”. — A Magistrate taking cog- 
nizance of an offence is bound to issue process under this section only 1 if, in his 
opinion, there is sufficient ground for proceeding } The stage at which 
the sufficiency of the ground for proceeding is to be considered, is, in the case 
of a complaint, after the examination of the complainant under S. 200 ante. 2 
If the facts alleged in the complaint and the complainant’s statement show a 
sufficient ground for proceeding process should issue 3 otherwise not. 4 It is 
not necessary in all cases that before issuing process, the Magistrate should 
have held any inquiry. 5 

A prima facie case means that there is sufficient ground for proceeding. 6 
Where therefore a prima facie case is made out, the Magistrate should issue 
process 7 even if he considers that a civil remedy is more 


v. Emperor. 

<4) (1893) 16 Mad. 234 (234), Ponnnmmnl, In 

rc . 

(5) (1908) 7 Cri. L. Jour. 391 (39:,) (All.), 

linbu Lai v. Gnansham. 

(6) (1899) 26 Cal. 786 ( 759), Jayat Chandra 

Mazumdar v. Empress. 

Note 6. 

<1) (1900) 27 Cal. 985 (988), Durga Das v. 

Uraesh Chandra (Allegations not dis- 
closing any offence — Case not to be 
proceeded with) . 

(1864) Suth. W. R. (Gap.) 38 (34), Re 
Iluronath. 

(1900-02) 1900-02 Low. Bur. Rul. 286 
(287), Mokun Maistry v. Yaloo Mais- 
try. 

See case in foot-note (7). 

<2) (1871) 3 N.-W.P. 272 (273), In re Ram- 

cliuran. 

(1917) 18 Cri. L. Jour. 890 (891) (Pat.), 
Jhnna Lai Sahu v. Emperor (See 
also notes 13 to 16 to S. 200 and 
the decisions noted there nil. lor) . 

(1906) 3 Cri. L. Jour. 81 (83) (Cal.), 

Saroda Charan v. Emperor. 

(1902) 2 Weir 241 (242), Re Rangachari. 

1864) Suth. W. R. Gap. 33 (34), Huro- 
nath Roy. 

(1898) Rat. Un. Re. Cr. Cas. 954, In re 
Subrao. 

(1888) Rat. 368 (369), Empress v. Pha- 
keera. 

(1871) 3 N.-W.P. 272 (273), l:i re Ram 
Ohuran. 

(1864) Suth. W. R. Gap. No. 37 (37), 
Rujeeb Mundle v. Lochun Mundle. 

(1870) 14 Suth. W. R. 36 ; 36), Ameer Ma- 
homed v. O. Brass. 

(1868) 4 Mad. H. C. R. 162 (164), Ranga- 
swami v. Sabapathi. 

(1914) 1914 Cal. 479 (480): 42 Cal 19, 


Abhayeshwari v. Kishori Mohan Ban- 
nerji. 

(3) (1912) 13 Cri. L. Jour. 609 (611, 612) 

(Cal.), Putin BeJuiri Das v. Em- 
peror. 

(4) (1917) 18 Cri. L. Jour. 626 (626) (Cal.), 

Jogesh Chandra Sarkarm v. Abdul 
Gani (Allegations in complaint not 
substantiated by examination on oath). 
(1864) Suth. W. R. Gap No. 33 (34), 
Iluronath. 

[See also (1910) 11 Cri. L. Jour. 525 
(527) : 38 Cal. 68, Hart Charan 
Gorai v. Srish Ohavidra Sadhukhan .] 

(5) (1920) 1920 Pat. .270 (270, 271), Abdul 

Ehalique v. Surja Singh. 

(6) (1931) 1931 Cal. 607 (611, 613, 615), Sher 

Singh v. Jitendranath Sen. 

(7) (1926) 1926 Cal. 795 (798): 53 Cal. 606, 

Subal Chandra Namadas v. Abdullah 
Sheikh. 

- (1915) 16 Cri. L. Jour. 477 (478, 479): 

39 Mad. 561, In re S. Ewppuswamy 
Iyer. 

(1914) 22 Ind. Cas. 165 (166), (All.), 

Baqar v. Bansi. 

(1913) 14 Cri. L. Jour. 571 (571) (Cal.), 
Ramchandra Saha v. Saji Meah 
Saji Abdullah. 

(1926) 1926 Sind 194 (196), Crowder v. 
Morrison. 

(1930) 1930 Pat. 30 (32), Pannanand v. 

Emperor. „ 

(1926) 1926 Cal. 795 (796, 797): 53 Cal. 
606, Suban Chandra Namadas v. 
Ahadullah Sheikh. 

(1901) 28 Cal. 652 (661) (F.B.), Dwarka- 
na'th v. Beni. 

(1889) 13 Bom. 590 (598), In re Ganesh 
Narayan. 

(1911) 12 Cri. L. Jour. 385 (385): (1910) 
1 U. B. R. 73, Nga Tha Tu v. 
Emperor. 
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appropriate. 8 It was however held in the undermentioned case 8 * that even if 
there was a prima facie ease the Magistrate may in his discretion refuse to issue 


process. 

There cannot he said to be sufficient grounds in the following cases for 
issue of process: — 

1. Where t lie complaint is made on information and not on personal 

knowledge/* In such cases the Court should satisfy itself on 
inquiry that there is a ease for the issue of process. 10 

2. Where the allegations made in the complaint are not substantiat- 

ed by the statement on oath. 11 

3. Where the allegations disclose a dispute purely of a civil nature. 12 
The following are not sufficient grounds for refusing issue of process: — 

(a) Where a prima facie case, is made out but in the Magistrate’s 
opinion there is no chance of conviction and no useful purpose 
will be served by the enquiry. 13 

(h) Avoidance of religious ill-feeling. 14 
‘ (c) The fact that the offence is cognizable by the police in the first 

instance. 15 

(d) The fact that the Magistrate thinks that it is unlikely that 
the proceedings will result in a conviction though the fact 
that another person accused upon the same facts for the same 
offence has been acquitted may properly be taken into consi- 
deration in determining whether upon the materials before the 
Magistrate there is sufficient ground for proceeding. 16 

Where from the examination of the complainant it appears that there 
is reason for the issue of process against all the accused, the Magistrate should 
not refuse to issue process against some of the accused and issue process 


S. 204, 
Note 5. 


(1917) 18 Cri. L. Jour. 321 (322): l01 . 7 

L. B. 30. Mating Kala v. Nga Kxn 
Mya (Complaint under to. 497, I. r ■ 
C. should not be dismissed simply 
because it appears that complainant 
and his wife have been living apart 
for more than a year previous to tho 

<8) (1911) ll^Cri! L. Jour. 123 (124) (Mad.), 
<8) (19U) Narayanaswami v. V'divelu Ohetty 

(1868) 10 Suth. W. 40 /. 4 °h Eosal 
Sinnh v. Toolsee Ohowdhry. 

(1867) 8 Suth. W. R. 65 (65). Empr 

V. Nubaa Muhton. 

(1872) 4 N -W.P. 23 (25), Queen v. Uur- 
(1907) 5* r CrL*‘ L. Jour. 13 (14) (Cal.), 

(1926) 5926 ir Si/d a/l 194 V ’(198 ^Crowder v. 

Cal. 759 is dissented from by Lort 

Y9) (1906) 4 V C*ri / Jour . 217 (213) (Cal.), 
'9) < 1900 ' rhakur Proead Singh v. Emperor 

flO) (1906) 4 Cri. L. Jour. 217 1 ‘218) (Cal.), 
tio; a v ur Proaad Singh v. l nperor. 

<11) (1917) W CW.L Jour 626 (626) (C.I.), 

<li) (191/; Jogeah (jhandra Sarkara v. Abdul 

<121 (1923) 1923' All. 544 (544), JIukum CJhand 

K v King-Emperor. 

. (1028) 1923 Lah. 329 (380), Karam Gland 


v. Mathara Das. 

(1927) 1927 Lah. 145 (146), Jshar Das v. 
Emperor. 

(1924) 84 Ind. Cas. 351 (351) (Lah.), 

Ladha Shah v. Zaman Ali. 

(1923) 1923 Rang. 157 (157, 158), Maung 
Shue Ku v. Emperor. 

(1923) 24 Cri. L. Jour. 714 (715) (Cal.), 
Bhalbani Proaad v. Haricharan 
Bhattacharjee. 

(1887) 1887 Pun. Re. No. 50, p. 132, 
Gulzar v. Empreaa (Civil remedy is 
proper in cases involving doubt whe- 
ther act done is criminal offence or 
civil wrong) . 

[See (1922) 67 Ind. Cas. 499 (499), Ram- 
palitar Singh y. Kasim Ali Khan 
(Process not to be issued merely be- 
cause in Magistrate's opinion it may 
be desirable to ascertain the truth).] 

(13) (1902) 29 Cal. 410 (411, 412), Kuldip v. 

Budhan. 

(14) (1891) Rat. 562 (663), Empress v. Rama- 

chandra. 

(15) (1870) 14 Suth. W. R. 36 (36), Ameer Mo- 

hamed v. G. Brass. 

( 16 ) (1926) 1926 Cal. 796 (797, 798): 53 Cal. 

606, Subal Chandra v. Ahadulla. 

[See (1933) 1933 Cal. 552 (653), Mokhan 
Lai Pal v. Sakhi (The fact that the 
matter has been compounded with 
other co-accused is no ground for 
refusing process) . ] 
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only against the others. He must issue process against all. 17 

Stay of proceedings . — The practice of rushing into Criminal Courts 
when civil proceedings are pending should be discouraged and the result of 
such a pending suit should be awaited before proceeding. 18 But this rule is 
not a strict rule of law, but only a rule dictated by ])rudence and its applica- 
tion must depend on the merits of each case. 19 Similarly where there were 
two counter complaints, the Magistrate was justified in staying proceedings, 
in one pending the disposal of the other. 20 

6. “In the opinion of the Magistrate. 99 — In deciding on the suffi- 
ciency of the ground for proceeding, the Magistrate must be guided by his 
own independent opinion and not by that of others such as Police-officer. 1 

7. Issue of process. — This section provides that, when a Magistrate 
who receives a complaint, neither dismisses it under S. 203 nor postpones issue 
of process under S. 202 process for the attendance of the accused shall issue. 1 
The use of the word shall with reference to a summons and may with reference 
to warrants indicates that ordinarily a summons shall be issued in the first in- 
stance in all cases. Even in warrant cases the Magistrate, may, in his discre- 
tion issue a summons in the first instance instead of a warrant. 2 This discre- 
tion should be so used as not to subject accused persons to the indignity of 
arrest unless there is real need for it. 3 

If the Magistrate issues a warrant in a case in which he ought to have- 
issued summons, the error is not a ground for setting aside the proceedings. 4 
The Magistrate in such cases can cancel the warrant and issue a summons. 5 

Process should ordinarily issue against all the accused who are piHma 
facie shown to have committed an offence and a Magistrate will be exercising^ 
a wrong discretion if he were to issue process to some only and not to all of the 
accused named in the complaint 6 though in proper cases, there is nothing 


(17) (1920) 1920 Nag. 255 (259, 260): 16 N. 

L. R. 9, Govinda Saru Bkaji v. 
Emperor. 

(1900) 4 Cal. W. N. 560 (562), Bishan 
Dayal v. Ghedi Khan. 

(I*) (1911) 12 Cri. L. Jour. 615 (616) 

(Luh.), Paras Ram v. Grown. 
(1927) 1927 Lah. 744 (745), P. F. Linton 
v. Emperor. 

(1862-63) 1 Mad. H. C. R. 66 (67, 68), 
Varadarajulu Naidu. 

(1922) 1922 Lah. 424 (424), Janki Das v. 
Emperor. 

(1925) 1925 Mad. 39 (42): 47 Mad. 722, 
Ramanatham Chettiar v. , Sivarama 
Subra mania Iyer. 

(1921) 1921 Pat. 495 (495), Baribux Ram 
v. Gopali Ram (Same issues be- 
tween same parties involved in Dis- 
trict Registrar’s Court) . 

(1913) 14 Cri. L. Jour. 128 (128) (Lah.), 
Anant Singh v. Emperor. 

(1928) 1928 Notes 49 (c), Phuman v. Em- 
peror. 

(1873) 20 Suth. W. R. 60 (61), Sheikh 
Koreem Bute v. Sheikh Moormut 
(The civil suit having been dispos- 
ed of the criminal case could not 
be dismissed). 

(19) (1930) 1930 Lah. 802 (803), Lorlnd Singh 

v . Emperor. 

(20) (1922) 1922 Pat. 618 (618), Lalji v. 

Naurangi. 

(1930) 1930 Pat. 30 (32), Parmanand 
Brahmachari v. Emperor. 


(1923) 24 Cri. L. Jour. 245 (247), Keem 
Ofuxnd v. Emperor (Peshawar). 

Note 6. 

(1) (1868-69) 4 Mad. H.' C. R. 162 (165),. 

Rangaswamy v. Sabapathi. 

(1868) 9 Suth. W. R. 21 (21), Boroda- 
kant Mookerjee v. Kali Bhutta- 
charjee. 

Note 7. 

(1) (1900) 27 Cal. 798 (800), Jhumuck Jha 

v. Pathuk Man dal. 

(1900) 27 Cal. 921 (924), Mahdeo v. Em- 
press. 

(1922) 23 Cri. L. Jour. 403 (403), Muthu- 
kumaraswamy Nadar V. Mohammad 
Rowther. 

(1913) 14 Cri. L. Jour. 493 (494) (All.), 
Ramprasad v. Moti. 

(2) (1893) 21 Cal. 688 (589), Basumoti v. 

Budram. 

(3) (1892-1896) Vol. L Upp. Bur. Bui. 31. 

(4) (1864) 1 Suth. W. R. 16 (16), Aneef 

Putney v. Ramsunder Ohuckerbutty. 

(5) (1908) 8 Cri. L. Jour. 187 (187): 1 S. 

L. R. 69, Imperator v. Mussammat 
Janat. 

(1913) 14 Cri. L. Jour. 604 (604): 7 S. 
L. R. 40, Grown v. Zali Khan. 

(6) (1900) 4 Ca!. W. N. 560 (562), Bishen - 

doyal v. Ghedi Khan. 

(1920) 1920 Nag. 255 (259, 260): 16 Nag- 
L. R. 9, Govinda Sambaji Mali v- 
Emperor . 
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irregular or illegal for a .Magistrate to issue process piecemeal for the various 
accused persons. 7 The Magistrate however, is not bound, when the police-report 
discloses one offender only, to issue process against any witnesses, who may after- 
wards, be found during trial to he accomplices. 8 

When once the Magistrate issues process under this section, proceed- 
ing commences and it should go on in due course unless something occurs to show 
that the Magistrate has for some cause or other, made a wrong exercise of his 
discretion. 0 The question of commencement of proceedings becomes relevant 
in suits for damages for malicious prosecution or for prosecution for giving 
false complaint, etc. Prosecution commences when proceedings commence 
under this section and proceedings commence when process is issued against 
the accused. So unless process is issued, there is no cause of action in either 
of the proceedings referred to above. 10 The view that a prosecution com- 
mences even when a complaint is made 11 is, it is submitted, not well founded 
and is not an accepted one. 


Where A and B are jointly accused of an offence but the Magistrate 
issues process only against A, B is competent to give evidence as a witness at 
the trial of .4. 12 


8. Omission to issue process. — Where a Magistrate without issuing 
any process at all to the accused, convicts him, the conviction is illegal. 1 
But where the accused appears in Court of his own accord, without a summons, 
he is entitled to require that the case be proceeded with and the mere omission 
to issue summons becomes immaterial in such a case. 2 
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(1874) 

(10) (1920) 
(1982) 
(1691) 
(1910) 


(7) (1928) 1928 Lah. 541 (542), Alam v. Em- 

peror. ^ _ 

(8) (1925) 1925 Rang. 122 (126): 3 Rang. 

11, Joseph v. Emperor. 

<9) (1873) 19 Suth. W. R. 28 (28). Empress 

v. Ilumkanoo . 

21 Suth. W. R. 44 (45). Ramkant 
Sirkar v. Jadub Ohunder Dans Bgra- 

1920 All. 208 (209): 42 All. 305, 
Azrnat Ali v. Qurban Ahmad. 

1932 All. 386 (389), Basant Rat 

v. Lola Oonya Ram. 

Rat. 544 (545), Empress v. Budhun- 

ml Cbb . 877 <877 878): 37 

Cal. 358, De Rozanov. Oulab Ohand 
Anundjce (5 Bom. L. R. 940 dis- 

311 <313,: 38 Cal. 

MX Xr (A 1 P 4 P Q V B E dXsV. 

21 Ind. Cas. 703 (705) I: 37 Mud. 
181, Meeran Saib v. Ratnavelu Mu- 

192*6 Mad. 521 (524): 49 Mad 

315, Sanjivi Reddt v. Kondagari 

? 7 °TnV*C«»: 351 <352, (Mad.,. 

Arunachala Mudaliar v. Chinna 

Munuswami Ohetty. . 

1 Q. B. 159, Thorpe v. P nest nail 

(Approved in 6 Ind. Cas. 877 

193 1 * All. 665 (665): 53 All. 771, 
Ali Mohamed v. Zakir AH. 

1929 Pat. 271 (271. 272): 8 Pat. 
285, Subhag Ohamar v. N andlal Sahu 
(Mere fact that plaintiff (accused) 
was present at enquiry does not alter 

7 °Ind° n Cas. 255 (256) (Cal.), Oopal 
Jain r. Bhola Nath. 


(1911) 

(1913) 

(1926) 

(1926) 

(1897) 

(1931) 

(1929) 


( 1910 ) 


(1915) 28 Ind. Cas. 273 (276): 1914 Lah. 

531: 1915 Pun. Re. 1, Qodharam 
v. Debidas (But this does not con- 
clude the matter — Held in circum- 
stances of case plaintiff was entitled 
to damages) . 

[See also (1933) 1933 Pat. 292 (292, 293): 

12 Pat. 292, Zahiruddin Mahomed 
v. Bunhu Bibi (Where it was held 
that proceedings commenced even by 
tho mere order for the issue of pro- 
cess, though it was not issued) . 1 

11) (1877-78) 2 Bom. 481 (487), Imperatrix v. 

Lakshman. 

(1903) 5 Bom. L. R. 940 (945): 28 Bom. 

226, Ahmedbhai Habibhai v. Framji 
Edulji Bamboat. 

(1834) 6 C. & P. 423, Clarke v. Postan 
(Distinguished as a mere dictum in 
6 Ind. Cas. 877 (877). Referred 
to and not approved in 11 Ind. 
Cas. 311 (312)). 

12) (1882) 10 Cal. L. R. 558 (554), Mohesh 

Chandcr Kopali v. Mohesh Ohunder 
Das 8. 

[See also (1935) 1935 Bom. 186 (188): 59 
Bom. 355, Keshav Vasudeo Karlikar 
y. Emperor.] 

Note 8. 

(1) (1891) 15 Mad. 83 (87), Empress v. Eru- 

gadu. 

(2) (1902) 26 Bora. 552 (557), In the matter 

of Lakshman Govind. 

(1868) Rat. 8 (9), Reg. v. Sadasivapa 
(Following Tuner v. Post Master' 
General, 34 L. J. M. C. 10). 
(1919) 1919 Lah. 389 (390): 1919 P. R. 

5, Emperor v. Jiff. Ruri. 

34 L. J. M. C. 10, Turner v. The Post 
Master General (Followed in 5 Bom. 
H. C. 29 (80)). 
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S. 204, 
Notes 
9—15. 


9. Notice if a “process.” — A mere notice to the person complained 
against that a preliminary enquiry will be held does not amount to a summons. 
The issue of such a notice is neither contemplated by the Code nor included in 
the forms in Schedule V. 1 

10. Order directing 1 summons if ia judgment. — An order directing- 
issue of summons under this section is not a judgment. So where a Magis- 
trate issued summons to an accused and the accused appeared and filed a cross- 
complaint, it was held that it was open to the Magistrate to rescind the order 
as to summons and send the complaints for enquiry under S. 202. 1 

11. Order directing summons if can be recalled. — An order issu- 
ing summons under this section, not being a judgment within the provisions of 
S. 369 infra there is nothing in the Code which forbids the Magistrate to recon- 
sider such order on sufficient ground and recall the summons. 1 

12. “If he has not jurisdiction himself. * ’ — A process is for attend- 
ance of the accused before the Magistrate issuing it; but there are cases where 
the Magistrate issuing process has no jurisdiction to try the case as for exam- 
ple under S. 29-A supra in cases of complaint against an European British 
subject. Provision is made here, for the attendance of the accused, in such 
cases, before another Magistrate having jurisdiction. 

13. “Some other Magistrate having jurisdiction. ’ ’ — “Some other 

Magistrate having jurisdiction” means having jurisdiction to enquire into 
and try the case, the power to take cognizance being distinct from jurisdiction. 

14. “Provisions of S. 90” — Sub-S. (2). — See Notes to S. 90, supra. 

That section provides for the issue of warrant in. lieu of or in addition 
to summons, in summons cases, under circumstances stated therein. 

15. Process fee. — Sub-Section (3) is new and enables a Magistrate to 
dismiss a case for default of payment of such fees for process as are payable 
and ordered, within a reasonable time. Even before this provision was in- 
serted there existed the practice of dismissing the complaint for non-payment 
of process fees, as one for default of prosecution 1 though such a dismissal was 
held to be illegal in warrant cases. 2 The legislature has given effect to that 
practice by the addition of this sub-section. 

Where a complaint was against two persons, but the complainant paid 
process fees for summons against one only, the other must be discharged, under 


Note 9. 

(1) (1913) 21 Ind. Cas. 703 (704): 37 Mad. 

181, Sheikh Meeran Saib v. Ratna • 
velu Mtidali. 

(1927) 1927 Mad. 18 (18): 49 Mad. 926, 
Varadarajulu Naidu v. Ktippustvamy. 
(1927) 1927 Mad. 19 (20, 21): 49 Mad. 
91S (F.B.), Appa Rao Mudaliar v. 
Janakiammal. 

(1923) 1923 Cal. 198 (199), Ohandi Charan 
v. Manindra Chandra Roy. 

(1928) 1928 Mad. 1198 (1198), Ramabhan- 
dra Odayar v. Emperor. 

(1918) 1918 Pat. 652 (653), Musfcari Ram 
Manhari v. Raj Kishore Lai. 

Note 10. 

II) (1923) 1923 Cal. 662 (662), Lalit Mohon 

v. Nani Lai Sarkar. 


Note 11. 

(1) (1923) 1923 Cal. 662 (662), Lalit Mohan 

v. Nani Lai. 

[But see (1907) 6 Cri. L. Jour. 367 
(369) (Cal.), Panchu Ghosh v. 

j Khoslal Sarkar (Withdrawal of pro- 
cesses without taking evidence held 
improper) . ] 

Note 16. 

(1) (1889) Rat. 491 (491), Empress ▼ . Bhika. 

(1886) 2 Weir 252, Re Ponnammal. 

(2) (1893) 2 Weir 323 (323), Re Palannagari . 

[See (1872) 1872 Pun. Re. No. 21, p. 29, 

Khan Singh v. JETufcum Singh (Charge 
of cheating — Complaint not to be 
dismissed for failure to deposit ex- 
penses of producing accused after war- 
rant has been issued) . 
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this sub-section, if no summons is taken against him. 3 

The process fee referred to in this sub-section is only for the attendance 
of the accused at the commencement of proceedings and cannot be ordered 
for the presence of the accused on the date of judgment and a dismissal of the 
complaint under this sub-section for non-payment of process fees for such 
summons is not legal. 4 

Ordinarily, under this section the complainant must pay process fee 
only for summoning the accused in all cases. 3 In cases of private complaints, 
the Court, could insist upon the complainant paying not only the process fees 
for summoning the witnesses but also their diet money and travelling expenses 
under the head “ other fees payable ” before issuing process for them. 0 In 
the case of a non-cognizablc warrant case, neither the complainant nor the 
accused can be compelled to pay process fees for witnesses though the com- 
plainant must pay process fees for summoning the accused. 7 

The section applies to Magistrates taking cognizance of offences and 
this rule as to payment of process-fees, refers therefor only to cases when an 
‘offence’ is disclosed. An application for maintenance under S. 488 should 
not be dismissed under this sub-section, for failure to pay process-fees, as an 
order for maintenance is not a conviction for an offence. 

Where a complaint was dismissed under this sub-section in a de novo 
trial after charges had already been framed it was held that it amounted mere- 
lv to ■, discharge and not an acquittal, and that a second trial on same facts 
2oSd not be barred. 9 Sec further S. 403 infra. 

Where a complaint is dismissed under this sub-section, the High 
Court Sessions Judge or District Magistrate may under S. 436 direct a fur- 
ther enquiry and in such a case notice to show cause why a further enquiry 
should not be ordered, is neither desirable nor necessary. 19 

Where on the date fixed, a Magistrate is unable to record evidence and 
he has to adjourn the case, the witnesses should be given notice to appear on 
the adiou’-ned date and a party should not be required to repeatedly summon 
his witnesses on payment of process fees. A dismissal of the complaint for 
default under this sub-section when the Magistrate fails to give such notice is not 

justifiable.' 1 

As to the fees payable, see S. 20 of the Court-Fees Act, VII of 1870, and 
rules framed by the High Courts thereunder. 

See also the undermentioned case. 12 


[3) 

(4.) 

( 6 ) 

( 8 ) 

(7) 

( 8 ) 
( 9 ) 


breach of trust — Process fee not to 

(1902) 26 Bom. SW), In ** matter 
{ ’ of Lakthman tfovfnd Nfrpudc. 

((1925) 1925 All. 392 (393), Bhimmi ▼ . 

(1926) l 926 U Ran£. 13 (14), Emperor ▼. 

(1928) I928 5 0udh V 226‘ (227) : 3 L uc k. 863, 
19 ' Bam Dulari v. Mushtaq Ahmad. 

(1926) 1® Ran*. 18 (14). Emperor v. 

( 1893) 234 (284), Re Ponnammal. 

12s! ISsf Nag. 39 (40): 27 Nag. L. 
1 R. 18, Bheoraf Sai v. Dani. 


[But see 38 Mad. 585: 25 Jnd. Cas. 1001 
(1002, 1003): 1915 Mad. 23 (Where 
it was held that after a charge is fram- 
ed, there can bo no discharge but 
only an acquittal and a second com- 
plaint on the same facts would bo 
barred by S. 403).] 

(10) (1922) 1922 Pat. 54 (54), Sheonarain Singh 

v . Rampertab Rai. 

(11) (1912) 13 Cri. L. Jour. 176 (176) (L«h.). 

Balmukund v. Nanak Ohand. 

(12) (1892-96) 1892-96 U.B.R. Vol. 1, 181 (131), 

Empre$s v. Balo To (Processes Is- 
sued on the complaint of a munici- 
pal officer are not exempt from tho 
payment of court-feea) . 


S. 204. 
Note 15. 
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S. 204, 
Notes 
16-17. 


S. 205. 


16. Revision. — The High Court has ample revisional powers to inter- 
fere with the proceedings under this section and can exercise its powers at 
any stage of the proceedings and quash the same, though it will interfere only 
in cases of an exceptional nature as where neither the complaint nor the prose- 
cution disclosed a case against the accused, but process has been issued under 
the section . 1 


Where a Magistrate, having followed the procedure laid down, has exer- 
cised a discretion judicially, in issuing a process 2 or where the error, omission, 
or irregularity in the issue of process is one which is curable under S. 537 infra 3 
the High Court will not interfere. 

17. Process under special or Local Acts. — See the undermentioned 

case . 1 


SI05*. (1) Whenever a Magistrate issues a summons, he 

may, if he sees reason so to do, dispense 
with the personal attendance of the accu- 
sed, and permit him to appear by his 
pleader. 

(2) But the Magistrate inquiring into or trying the case 
may, in his discretion, at any stage of the proceedings, direct 
the personal attendance of the accused, and, if necessary, enforce 
such attendance in manner hereinbefore provided. 

*■ (CODE OF 1882— S. 205.) 

Magistrate may dis- 205. Whenever a Magistrate issues a summons, he 

pensc with personal may, if he sees reason so to do, dispense with the personal 
attendance of accused. attendance of the accused, and permit him to appear by his 

pleader. 


Magistrate may dispense 
with personal attendance of 
accused. 


M) (1899) 
(1896) 
(1873) 

(1894) 

(1897) 

(1899) 

(1910) 

(1915) 

(1932) 

(2) (1926) 
(1869) 

(3) (1907) 


Note 16. 

1899 All. W. N. 212 (213), Em- 
press v. Clifton. 

20 Bom. 543 (545, 546), Empress 
v. Nagcshappa. 

20 Suth. W. R. 23 (28, 29), Abdul 
Kadi Khan v. Magistrate of Pur- 
neah. 

22 Cal. 131 (139), Chandi v. Abdur 
Rahman. 

25 Cal. 233 (235), Chota Lai Das 
v. Anant Pershad. 

26 Cal. 786 (791), Jagat Chandra 
Mozumdar v. Empress. 

11 Cri. L. Jour. 525 (527): 38 
Cal. 68, Haricharan Gorai v. Srish 
Chandra Sadukhan. 

16 Cri. L. Jour. 477 (477, 478): 
39 Mad. 561, In re, Kuppuswamy 
Iyer. 

1932 Pat. 72 (78), Raghunath Puri 
v. Emperor. 

1926 Cal. 795 (797): 53 Cal. 606, 
Subal Chandra v. Ahadullah Sheikh. 
11 Suth. W. R. 54 (54, 55), Em- 
press v. Russick Monee. 

6 Cri. L. Jour. 240 (251): 31 
Bom. 611, Emperor v. Jeevanje 
(An order under S. 476 by a Ma- 
gistrate to whom the case has been 
sent for enquiry and report only and 


(1875) 

(1917) 


(1912) 

(1864) 


1 Sind 
(1929) 


(1) (1908) 


not for disposal) . 

23 Suth. W. R. 63 (64), Eastern 
Bengal Railway v. Kalidas Dutt 
(Omission to examine the complainant 
before issuing summons) . 

18 Cri. L. Jour. 366 (367) (Pat.), 
Phagu Sahu v. Emperor (Issue of 
process without examination of the 
complainant. See also Note 16, 
S. 200). 

13 Cri. L. Jour. 609 (611) (Cal.), 
Putin Behary Das v. Emperor (Issue 
of process on insufficient materials). 
1 Suth. W. R. 16 (16), Aneef 

Putney v. Ramsoonder Ohukerbutty 
(Issue of warrant instead of sum- 
mons in the first instance) . 

118, Abdul Hakim (Dismissal of a 
complaint for want of an offence 
after issuing process) . 

1929 Lah. 867 (867), Muhammad 
Sadiq v. Delhi Electric Supply (Men- 
tion of wrong section in summons 
but accused informed of correct sec- 
tion on his appearance). 


Note 17. 

8 Cri. L. Jour. 186: 1 Sind L. R. 
67, Impcrutar v. Pamin (Gambling 
Act. IV of 1887). 
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SYNOPSIS. 


’ I LEGISLATIVE CHANGES 
II SCOPE 

III “WHENEVER A MAGISTRATE ISSUES A SUMMONS” 

IV “DISPENSE WITH” 

(1) Bond from the accused 

(2) Pardanasiiin lady 

V “PERMIT HIM TO APPEAR BY HIS PLEADER” 

VI “PLEADER” 

VII APPLICABILITY TO SECURITY PROCEEDINGS 

VIII AT ANY STAGE OF THE PROCEEDINGS 
IX REVISION 


Note No. 






1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


S. 205, 
Note 1 . 


Other Topics. 

Dispensation with attendance of accused Note 3, Pts. 1 and 2. 

when incapable of remaining before the Record of reasons for refusing leave under 
Court. See S. 540-A . the section. See Note 4, Pt. 3 (a). 

No exemption when warrant is issued. See 

1 . Legislative Changes . — 

Changes introduced in 1872 — 

Under the Code of 1S61, it was doubtful where the Court could dis- 
pense with the personal attendance of the aecused in cases in which 
a warrant was ordinarily issuable on complaint. Section 151 of 


But the Magistrate inquiring into or trying the case may, in his discretion, at any 
stage of the proceedings, direct the personal attendance of the accused, and, if necessary, 
enforce such attendance in manner hereinbefore provided. 


(CODE OF 1872— S. 151.) 

151. In cases, of whatever nature, in which the Magistrate thinks fit to issue a 

summons, he may, if he sees sufficient cause, dispense with 
Magistrate may < is f], e personal attendance of the accused person,' and permit 
pense with persona j lim t() a pp Car by an agent duly authorized to act in his 
attendance of accused. behalf. 

But it shall be in the discretion of such Magistrate, at any stage of the proceed- 
ings, to direct the personal attendance of the accused person. 


(CODE OF 1861— S. 261.) 

261. The Magistrate may, if he sees sufficient cause, dispense with the personal 

attendance of the person complained against, and permit 
Magistrate may dis- him to appear by an Agent duly authorized to act in his 
pense with personal behalf. Provided that it shall be at the discretion of the 
attendance of accused. Magistrate at any stage of the proceedings to direct the 

personal attendance of such person.. When the personal 
attendance of the accused person during the trial has been dispensed with, the sentence of 
the Magistrate, if the sentence be for fine only, may be pronounced in the presence of the 
Agent if the accused pereon has been permitted to appear by Agfent, or the accused person 
may be required to attend to hear such sentence. 

Cr. P. C.— 147 
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Notes 
1-3. 


the Code of 1872 made it clear that the Court could do so ‘'in cases 
of whatever nature in which the Magistrate thinks fit to issue, a 
summons ” . 

Changes introduced in 1882 — 

(1) The words “in cases of whatever nature” of the Code of 1872 

were substituted by the words “whenever issues 

a summons ” . 

(2) The words “by his pleader ” were substituted for the words by 

an agent duly authorised. This is consequent on the definition 
of “pleader^ newly added to the Code of 1882 in S. 4 (n) . 
That definition included any person duly authorised. 

(3) The words “and if necessary provided” were newly added. 

Changes introduced in 1898 — 

The section remains unchanged since 1882. 

2. Scope. — The general principle of the Code is that an accused person 
cannot be proceeded against ex parte. 1 This section provides an exception to 
this general rule by enacting that the Magistrate may dispense with the personal 
attendance of the accused in a particular class of cases, namely those in which 
he issues a summons. At any stage of the proceedings, however, the Magistrate 
enquiring into, or trying the case can direct the personal attendance of the 
accused if his presence is found necessary. 

This section applies only to Magistrates and not to Courts of Session or 
the High Court. But S. 353, infra shows that the latter Courts have got similar 
power to dispense with the personal attendance of the accused. 2 The High 
Court can also under its inherent powers recognised by S. 5 61- A, dispense with 
such attendance. 3 See also S. 116, ante and S. 540-A, infra. 

3. “Whenever a Magistrate issues a summons'*. — The section applies 
only when a Magistrate has issued a summons. It does not therefore apply 
where a warrant has been issued 1 or the accused has been arrested without a 
warrant. 2 Where, however, a summons has been issued in the first instance and 
thereafter the accused is brought in under a warrant of arrest, the section would 
apply. 3 A summons can under S. 204, ante , be issued even in cases in which a 
warrant is ordinarily issuable; this section will apply even to such cases if a 
summons has been issued. 4 Even where a warrant has been issued, the Magis- 


Section 205 — Note 2. 

(1) (1875) 24 Sutli . W. R. 25 (26), Tarineu 

Churn Bn.se. 

(2) (1922) 1922 Mad. 79 (79): 45 Mad. 359, 

Kandaswami Devi v. Emperor (Court 
of Session) . 

(1912) 13 Cri. L. Jour. 464 (464) (Bora.), 
Emperor v. King (High Court). 
(1914) 23 Ind. Cas. 489 (491) (Cal.), 

Rnjnrnjesvari Debi v. Emperor. 

[See also (1867) 7 Sutli. W. R. 78 (78), 
In re Nistarinee (Application for 
dispensing with personal attendance 
held inadmissible, apparently on the 
ground that there was no good rea- 
son to do so).] 


(3) (1930) 1930 Nag. 61 (62, 

R. 50, Iff. Saji v. 


63) : 26 N. 
Mt. Bhini. 



Note 3. 

(1) (1909) 13 Cal. W. N. cl, Sashi v. Ashu- 

tosh . „ . „ „ _ 

(1917) 18 Cri. L. Jour. 975 (976) : 1917 
Pun. Re. No. 36, Sardar. 

(1880) 1880 Pun. R. No. 18, p. 31, Jiwan 
Beg v. Empress. 

(2) (1924). 1924 Pat. 46 (47): 2 Pat. 793, 

Ahdtil Hamid v. Emperor. 

(3) (1930) 1930 Nag. 61 (62): 26 N. L. R • 

50, Mt. Saji v. Mt. Bhini. 

(4) (1894) 21 Cal. 588 (589, 590), Basumati 

Adhi Karim v. Budram. 
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trate may cancel the warrant and issue a summons, in' which case, this section 
will become applicable. 5 

4. “Dispense with’’.— The words “may, if he sees reason so to do” 

show that the Magistrate has a discretion to dispense with the personal attendance 

of the accused or not as lie thinks fit. The discretion will, however, be used 

liberally especially in trivial cases such as a prosecution for a municipal offence, 1 

or where the accused is a pardanashin lady 2 or where the accused is too ill to 

attend Court. 3 In such cases if the permission is refused, reasons for such 
refusal should be recorded. 3 *" 


A Magistrate can dispense with the personal 
as often as he pleases. 4 


attendance of the accused 


It is not necessary that there should be an express order dispensing with 
the personal attendance. But it is advisable that the fact should be noted in 
the records and not be left for implication. 5 


5. Bond from the accused.— Where the personal attendance of an 
accused is dispensed with, a recognizance bond, may be taken from him binding 
him to appear either in person or by pleader, and if the pleader neglects to attend 
when the case is called on, the bond may be forfeited and the accused made liable 
for the payment of the penalty. The bond cannot be taken from his pleader 
nor can his pleader be bound by such a bond to attend. 1 


6. Pardanashin lady. — Where a Magistrate issues a summons to a 

pardanashin woman who is accused of an offence, he should, as a general rule 
dispense with her personal attendance and permit her to appear by pleader at 
least until such time as he has before him some legal and satisfactory evidence 

indicative of her having committed a breach of the law. 1 Such an order should 
not be refused merely because — 


S. 205, 
Notes 
3—6. 


(5) (1908) 8 Cri. L. Jour. 454 (454) (Lnh.>, 

Mt. Prem Euar v. Maistnamnath . 

Note 4. 

(1) (1913) 18 Cnl . W. N. xxxi, He Surendro.- 

math . 

(2) (1883) 6 AH. 59 (60), Pa him Dili. 

(1927) 1927. All. 149 (150). Ml. Tirbeni 

v. Ml. Ithagwati. 

(1894) 21 Cal. 588 (590), Basumoti Adhi- 
karini v. Hud ram Kalita. 

(1910) 11 Cri. L. Jour. 197 198): 3 S.L. 

R. 1<37, Emperor V. Mahomed . 
(1914) 23 Ind. Cas. 489 (491 ) (Cal.) 

Raja Rafeitwari Debt v. Emperor. 
(8) (1902). 6 Cal. W. N. lix, Eiran. 

( 1912 ) 13 Cri. L. Jour. 464 (464) (Bom.), 
Emperor v. Kino, (High Court dis- 
pensing with the at tendance). 

(3-a) (1883) 6 All. 59 (60), Rahim liibi. 

( 4 ) (1910) 14 Cal. W. N. cxxxi., Devendra 

v. Narendra. 

(1917) 21 C. W. N. (N.) clxviii (clxviii), 
Ro Sukhlata. 

( 5 ) (1926) 1926 Bom. 218 (221) : 50 Bom. 

250. Dorabshalt Bomanji Dubash 
* * v. Emperor. . 

Not© 6. 

(1) (1868-69) 5 B. H. C. R. 64 (65), Peg v. 

Lallubhai Jaseubhai. 


(1) (1883) 
(1922) 
(1908) 
(1914) 
(1927) 
(1914) 
(1917) 

(1931) 

(1909) 


(1910) 


th, A !iv ? 9 1,1 tl,e m, mer of 

Snoo P °U ,,< ! n of Pd>i. 

KnL Mnd -* f 70 (79): 45 Mad. 359, 

Eandamatudevt v. Emperor 

, H ,. Cri r > L - ,Iour • 454 (455) (Lnh.) 

v - Maizham Nath. 

ir. »? ,n , d , 51 (51 > : 7 «• L- R- 

Jiff dial v. h fti/jeror. 

1 ,?, 27 Al }: 119 < 159 ). Tirbeni v. 

lihagu'nt i. 

23 (ml. Cas. 489 (491) (Cal.) 

Pa; rajett wa rtdevi v. Emperor. 

V W * N> clxviii, Ro 

with A tm t| (Atu ‘ ,1(, "V <e . dispensed 
till the concIu8i<m of Mie 

case). 

1931 Sind 37 (38), 

Emperor . 

9 Cri. L. Jour. 

(^ah.), Mt. liable 

stn^ ,1 „» the ». Ca »f e haS *— * me 

ir * ,C J ,) * rsonnl attendance 

ntfl f y ? nd required in the 

interests of justice). 

li Cri. L. Jour. 197 

vL. R- 107, Croirn v. 

Wd - Kadu, (Until it 

necessary). 


Mt. v. 

158 (160) 

v. Emperor 
reached the 


(198),: 3 
Mahomed 
becomes 
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(1) the Magistrate thinks that she is not par dam-shin. 2 

(2) other women belonging to the same class that observed pardah had 

appeared in Court. 8 

(3) she is the daughter of a prostitute, if she is married to a respect- 

able husband in whose family women observe pardah . 4 

The Court will extend the privilege of pardah to women who though not 
strictly pardah , are yet not accustomed generally to appear before the public. 6 
This section is one which should be freely utilised in Sindh where so much 
prejudice exists against the appearance of females generally in public. 6 

As to the right of a pardanashin woman to be exempted from personal 
attendance. 

(1) where she is a complainant, see S. 200, supra. 

(2) where she is a witness, Ss. 503 and 506, infra. 

7. ‘‘Permit him to appear by his pleader”. — Although the personal 
attendance of the accused may be dispensed with under this section, it is 
essential that he should be represented by his pleader. The reason is that it is 
necessary that some one should be present at the trial to look after the interests 
of the accused, and the law considers that such interests will be completely 
safeguarded if his pleader is in attendance. 1 

The words “appear by pleader” in their ordinary acceptance mean 
“represented by pleader”, that is, having a pleader to act and to plead. 2 

The appearance by a pleader involves the performance of all acts that 
devolve upon the accused in the course of the trial 3 such as the following : — 

(1) pleading guilty or not guilty under S. 255 and in cases falling 

under Ss. 242 and 243, 4 

(2) filing a written statement embodying the plea of the accused. 5 

(3) making the necessary answers to an examination under S. 342, 6 


(2) (1010) 11 Cri. L. Jour. 197 (19S) : 3 S. 

L. R. 107, Emperor v. Mahomed. 

(3) (1927) 1927 All. 149 (140. 150), .1/# . 

Tribeni v. .lft. Bhagwati . 

(4) (1913) 14 Cri. L. Jour. 3 (4) (Lah.). 

Abdul Gaffar Beg v. Emperor. 

(5) 2 11} de 88, Kistomohun Mookerjee v. Ader- 

money Dabee. 

(OX (1931) 1931 Sind 37 (38), Ml. Asu v. 

Emperor . 

(1910) 11 Cri. L. Jour. 197 (198): 3 

S. L. R. 167, Crou n v. Mahomed 
Wd. Kadu. 

(1913) 14 Cri. L. Jour. 272 (272) : 6 S. 

L. R. 206, Emperor v. Jamal 
Ehatun . 

(1913) 11 Cr. L. Jour. 604 (604) : 7 S. 
L. R. 40, Emperor v. Zali Khan. 

Note 7. 

(1 ) (1928) 1928 Cal. 27 (32), Bari Narayan 

v. Emperor. 

(2) (1928) 1928 Cal. 27 (32), Bari Narayan 

v. Emperor. 

(3) (1926) 1926 Bom. 218 (219): 50 Bom. 250, 

Emperor v. Dorabshah. 

(1913) 14 Cri. L. Jour. 272 (272): 6 

S. L. R. 206, Mt. Jamal. 

(4) (1926) 1926 Bom. 218 (220): 50 Bom. 


250, Emperor v. Dorabshah [Follow- 
ing Hex v. Thompson, 1909 3 K.B. 

614, Vessel v. Wilson, (1853) 22 
L. J. Q. B. 221, Reg. v. Aves, 
(1871) 24 L. T. 64 distinguishing 
Emperor v. Sursing, (1904) 6 

Bom. L. R. 861.] 

(1909) 2 K. B. 614, Rex v. Thompson 
(Cited with approval in 1926 Bom. 
218). 

[But see (1904) 1 Cri. L. Jour. 989 (939) 
(Bora.), Emperor v. Sursingh 
Mathura Das (Distinguished in 1926 
Bom. 218).] 

[But compare (1925) 1925 Oudh 305 (306), 
Municipal Board v. Thulasi Rom.] 

[See also (1890) 1890 Pun. Re. No. 2, 
p. 3, Shib Ram v. Simla Municipal 
Committee . ] 

[But see (1871) 15 Suth. W. R. 42 (42), 
The Que-en v. Roopa Goicalla (Ac- 
. eused should plead by his own 

mouth — Case under 1861 Code) . ] 

(5) (1917) 21 C. W. N. clxviii, Re Sukhlata. 

(6) (1926) 1926 Bom. 218 (220): 50 Bom. 

* 250, Emperor v. Dorab Shah. 

(1927) 1927 Rang. 73 (73): 4 Rang. 506, 
Maung Po Nyein v. BaJca Singh. 


Dispensation of personal attendance of the accused 


1173 


(4) hearing a deposition of a witness read over, under S. 360 (l), 7 

(f>) hearing of a judgment, the sentence being one of fine oi 
acquittal under S. 366 (2). s 

Form No. 1 of Schedule 5 of the Code, shows that the summons to an 
accused person, may itself direct whether the accused is to appear in person or 
by pleader. In other words, the Magistrate may, even at the time of issuing 
summons, dispense with the personal attendance- of the accused and permit him 

S-TS by * PeadC1 i' Wh , cn a snmmons is sent as in Form No. 1 of 
Schedule V, containing the words “you are hereby required to appear in person 

oi by pleader and the accused sends his pleader who requests for permission 

to dispense with the personal attendance of the accused, the Magistrate cannot 

proceed against the accused for disobedience of the summons even though he 

refuses to grant the permission. If he wants his personal attendance, an order 
directing such attendance should be made. 10 

The power to dispense with the personal attendance of the accused can 

be exercised by the Magistrate only so far as his own Court is concerned He 

cannot, for instance, grant or refuse permission to appear through a pleader in 
the Sessions Court to which he commits the accused. 11 

8. “Pleader’’.— Under the Codes of 1861 and 1872, the Court could 

when dispensing with the personal attendance of the accused, permit him to 

appear by an agent duly authorised . 7 Under the present Code, the Court can 

permit him to appear only by his pleader. But the definition of the word 

pleader as now given in S. 4 (r) ante, is very wide and includes any person 

appointed by the accused with the permission of the Court to act in the proceed- 

ings against him.- In order that a person, other than a pleader authorised bv 

law to practise ,n the Court, should be a “pleader” within the meaning 0 f 
o. 4 (r), it is necessary that 

(1) he should have been appointed by the accused to act for him, and 

(2) the Court should permit him to so act. 

The appointment and the pel-mission need not however be express but 
may be implied from the circumstances of the ease. 2 -* 

Where- the father-indaw of the accused who was unwell appeared in Court 
on her behalf and the trying Magistrate thereupon proceeded with the case it 
was assumed that the Magistrate must have given the necessary permission.® 

It is however generally advisable that something should be noted on the 
record to show that the person who represents the accused has been duly 
appointed by him and the Court has given the requisite permission for his 


(1913) 

(1934) 

(7) (1928) 

(8) (1926) 

(9) (1926) 
(10) (1900) 


14 Cri. L. Jour. 272 (272): 6 

S. L. R. 206, m. Jamal. 

1934 Bom. 212 (212), Emperor v. 
Jaffar-eataum Moosa. 

1928 Cal. 27 (32), Uarinarayan 

Chandra . 

1926 Bom. 218 (219): 50 Bom. 250, 
Emperor v. Dorabthah. 

1926 Bom. 218 (219): 50 Bom. 250, 
Emperor r. Dorabthah . 

27 Cal. 985 (988, 989), Durga Das 
v. TJmeth Chandra. 


(11) (1865) 2^Suth. w. R. 50 (50), Uurnath 

(1) (1862) 1862 Rat 0ta i 8 '(2), Reg. v. Rama - 

chanara . 

(2) [See (1926) 1926 Bom. 218 (222): 50 Bom. 

/o ^ ra Emperor y. Dorabehah. J 

(2-a) [See (1926) 1926 Bom. 218 (221)- 50 

I 5 ?’ E n T 22 eror v ■ Dorabthah.] 

(3) (1884) 1884 Rat. 206 (207), Chandra - 

• ohaga . 


S. 205, 

Notes 

7-8. 
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S. 205, 
Notes 
8 — 10 . 


appearance in place of the accused. 4 

In the absence of an appointment by the accused of any person to represent 
him, the mere permission of the Magistrate will not entitle any person to act as 
a pleader for the accused, and the Magistrate would have no jurisdiction to 
proceed with the case in the absence of the accused. 0 

Illustrations. 

(1) A', the* estate agent of the accused appeared in Court and was permitted by the 

Magistrate to represent the accused. It was, however, not clear that he was 
appointed by the accused to act for him in the proceeding, it was held that 
the accused could not be convicted on 1 he plea of “guilty” made by the 
agent . 6 

(2) The accused, a woman, was absent from her village and apparently without her 

knowledge, her mother-in-law appeared in Court on her behalf and was 
permitted to act for the accused. It was held that the conviction was not 
sustainable. 7 

9. Applicability to security proceedings. — This section .applies to 
proceedings under S. 106 in Chapter VI II- A for the reason that the person 
against whom the proceedings are taken is an accused person. But it does not 
apply to proceedings under Ss. 107 to 110, in Chapter VIII-B. 1 Inasmuch as, in 
such proceedings, the persons proceeded against are not accused persons. But 
independently of this section, S. 116 provides for dispensing with the personal 
attendance of the persons proceeded against in such cases. 

10. At any stage of the proceeding. — Where the Court, has allowed the 
accused to appear by pleader, but thinks it necessary or desirable that the 
accused should be present in person for any particular purpose, such as for 
examination by the Court under S. 342 or for pleading to a charge under S. 255, 
he may order the personal appearance of the accused. 1 Where the accused is 
convicted and the sentence is not one of fine only, the Magistrate must, under 
8. 366, sub-S. (2), direct the personal attendance of the accused for hearing the 
judgment. 2 Though at any time, the Magistrate can revoke the permission 
given to the accused to appear by a pleader, yet he should not do so in a trivial 
case such as an Income-Tax prosecution and on a trivial ground such as that the 
accused objects to the case being tried by that Magistrate and wants a transfer 
of his case to some other Magistrate. 3 


(4) (1926) 1926 Bom. 218 (222): 50 Bom. 

250, Emperor v. Dorabshah . 

(5) [See (1924) 1924 Pat. 46 (47): 2 Pat. 

793. Abdul Hamid v. Emperor. ] 
[See also (1930) 1930 Nag. 61 (63): 26 
N. L. R. 50, Ml. Sarji v. Mt. 
Bhimi. 

(1924) 1924 Rang. 383 (383), Mu Kin v. 

Emperor (Accused absent throughout 
the proceeding and a co-accused 
allowed to represent him) . ] 

(6) (1926) 1926 Bom. 218 (222, 223): 50 

Bom. 250, Emperor v. Dorabshah. 

(7) (1884) Rnt. Un. Cr. C. 205, Empress v. 

Virhi. 

Note 9. 

(1) (1903) 2 Weir 54 (55), Tayakat Vasudeven 

Tirunambu . 

Note 10. 

(1) (1926) 1926 Bom. 218 (219): 50 Bom. 


250, Emperor v. Dorabshah. 

(1918) 43 Ind. Cas. 407 (407) : 1918 Pat. 

152, Jeivraj v. Dullanji. 

(1934) 1934 All. 693 (694), Jshwar Das 
v. Rliagivan Das. 

[See (1934) 1934 Bom. 212 (212), Pm- 

per or v. J off or Cos&um Moosd 

(Magistrate not bound to require 
personal attendance of accused for 
examination under S. 342).] 

(2) (1922) 1922, Mad. 79 (79): 45 Mad. 359, 

In re Kandaswamy. 

(1914) 23 Ind. Cas. 489 (491) (Cal.), 

Raja Rajesicari Debt v. Emperor. 
(1927) 1927 Rang. 73 (73): 4 Rang. 506, 
Maun a Po Nyein v. Haka Singh. 
(1913) 14 Cri. L. Jour. 272 *(272): 6 
S. L. R. 206, Mt. Jamal. . 

(3) (1923) 24 Cri. L. Jour. 902 (903) (Cal.), 

Dwijendra v. Emperor. 
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11. Revision..— Where the Magistrate, has refused to excuse the 
personal attendance of an accused person, the High Court will in proper cases 
interfere in revision and will dispense with his presence. 1 

The High Court will not, however, interfere where the irregularity 

alleged is the mere omission of the Magistrate to make a record that he has given 

permission to the accused to appear by his pleader, 2 or where the case itself is 
an extremely trivial one. 3 

But where there is a complete absence of jurisdiction as where the 
Magistrate dispenses with the presence of the accused in a case in which a 
warrant has been issued, the High’ Court will set aside the order giving such 
permission. 4 
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CHAPTER XVIII. 

Op Inquiry into cases Triable by the 
Court of Session or High Court. 

*. (1) Any Presidency Magistrate, District Magis- 
trate, Sub-Divisional Magistrate or Magis- 
trate of the first class, or any Magistrate 
(not being a Magistrate of the third class ) empowered in this 
behalf by the Local Government, may commit any person for 
trial to the Court of Session or High Court for any offence 
triable by such Court. 

(2) But, save as herein otherwise provided, no person 
triable by the Court of Session shall be committed for trial to 
the High Court. 


‘(CODE OF 1882— S. 206.) 

CHAPTER XVIII. 

Of Inquiry into cases triable by the Coui*t of Session or High Court. 

206. Any Presidency Magistrate, District- Magistrate, Sub-divisional Magistrate, 

Magistrate of the first class or any Magistrate empowered 
Power to commit for in this behalf by the Local Government may commit any 
trial. person for trial to the Court of Session or High Court for 

any offence triable by such Court. 

But save as herein otherwise provided, no person triable by the Court of Session 
shall be committed for trial to the High Court. 


Note 11. 

(1) (1884) 6 AH. 59 (60), Rahim Bxbi (Purda- 
' ' nnshin lady) . 

f 1927) 1927 All. 149 (150), Tirbeni v. 

Mt. Bhagwati (Purdanashin lady). 

fl914) 23 Ind. Cas. 489 (491) (Cal.), 

' Raj Rafeawari Debi v. Emperor 

(Purdanashin lady). 

(1902) 6 Cal. W. N. hx (Ibc), Riran * 


chandra Roy (Extreme illness and 
distance of Court from house). 

(2) (1926) 1926 Bom. 218 (221): 50 • Bom. 

260, Emperor v. Dorabahah. 

(3) (1884) Ratanlal, 206, Empreaa v. Chandra- 

. bhaga. 

(4) (1924) 1924 Pat. 46 (47): 2 Pat. 798, 

Abdul Hamid v. Emperor. 


S. 205, 

Note 11. 


S. 206. 
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SYNOPSIS. 


• • 


• • 


Note No. 

1 


• • 


• • 


• • 


i c 

a rni) 


• • 


CHAPTER XVIII— GENERAL 
LEGISLATIVE CHANGES 

“MAGISTRATES EMPOWERED IN THIS BEHALF ” 

EFFECT OF COMMITTAL BY MAGISTRATE HAVING NO 
POWER OF COMMITTAL 
MAY COMMIT” 

TRIABLE BY SUCH COURT NOT ONLY EXCLUSIVELY 
BUT ALSO FROM THE NATURE OF THE CASE 
DISCRETION IN THE MATTER OF COMMITTING OR DIS- 
CHARGING THE ACCUSED. 

DISTRICT MAGISTRATE'S INTERFERENCE WITH THE 
DISCRETION 

COMMITTAL TO SESSIONS COURT HAVING NO LOCAL JURIS- 
DICTION OVER THE CASE 
QUASHING COMMITTAL 
SUB-SEC. 2. 


• • 


• • 


2 

3 

4 

5 


8 

9 

10 

.11 


Other Topics . 


Committals when illegal. Sec Note G, Pts. 
3 and 4. 

Committal -without evidence. Sec S. 208, 
Note 6, Pt. 1; Note 8, Pt. 1; and Note 
11, Pt. G (a). 

Committal without, jurisdiction. See S. 531, 
also S. 213, Note 2. 

Coroner's enquiry — Effect. See Note 3, Pt. 
8 . 

Delegation instead of committal not permis- 
sible. See Note 5, Pt. 9. 


Objects of preliminary enquiry. See Note 
1, Pts. 3 and 4. 

Procedure when offence tiiable by two Courts 
of different grades. See Note 5, Pts. 
5 and 6; Note G, Pts. 1 to 8, 10, 11 

and 12. 

Procedure where some offences are triable by 
one Court and others by Court of 
Session. See Note 6, Pt. 12. 

Scope and applicability of section. See Notes 
5 and G. 


(CODE OF 1872— S. 143.) 

143. The Magistrate of the District, any Magistrate of a Division of a District, 
r - any Magistrate of the first class, or, any Magistrate duly 

trial 10 miV commi 01 empowered in that behalf, may commit any person to the 

Court of Session for any offence triable by such Court. 


Commitment for trial 
before Supreme Court. 


(CODE OF 1861— Ss. 37 and 38.) 

37. It shall be competent to the Magistrate of the District, or to any other officer 

exercising the powers of a Magistrate, to hold the prelimi- 
nary enquiry into any cases triable by a Supreme Court of 
Judicature, and to commit or hold to bail persons to take 

their trial before such Court, and to exercise all the powers 

necessary for such purpose. 

38. The Local Government may empower any Subordinate Magistrate of the first 

or second class not vested with such power by any law for 
the time being in force, to hold . the preliminary enquiry 
into eases triable by the Court of Session, or by any 
Supreme Court of Judicature, and may empower such Sub- 
ordinate Magistrate to commit,' Or hold to bail, persons to 
take their trial before such Court of Session or Supreme 
Court, and to exercise all the powers necessary for such 
purpose. 


Subordinate Magistrate 
may be empowered to pre- 
pare cases for trial be- 
fore the Court of Session 
or Supreme Court. 
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1* Chapter XVIII— General.— S. 193 ante provides that a Sessions 
Jiidpre can take cognizance of a case in the exercise of his original jurisdiction 
only when the accused lias been committed for trial before him. S. 194 ante 
provides that the High Court, may take cognizance of offences upon commit- 
ment made to it. This chapter specifies the Magistrates who may pass orders 
of committal; and prescribes the procedure to be followed by them for the 
purpose. 


The inquiry prescribed by the Chapter is called a preliminary inquiry, 
and before a Magistrate commits a case for trial to a Sessions Court he must 
hold such a preliminary inquiry into the facts alleged against the accused 1 and 
satisfy himself that there is a real case for trial . 2 

The object of such an inquiry is twofold. Firstly, in order to 
prevent the committal of cases in which there is no reasonable ground of con- 
viction, so as, on the one hand, to save the accused from the prolonged anxiety 
of undergoing a trial for offences that cannot be brought home to him, and, on 
the other, to save the time of the Court being wasted over cases in which the 
evidence would obviously not justify a conviction . 3 Secondly, in order to pro- 
vide that no person shall be committed for trial without being previously made 
acquainted with the facts and circumstances of the offence imputed to him and 
without being given a fair opportunity of meeting them . 4 

2. Legislative Changes. — 

(1) The words “subject to the provisions of S. 443” which origi- 

nally occurred in the section have been omitted in view of the 
amendment of S. 443 effected by the Criminal Procedure Code 
(Amendment) Act XVIII of 1923. 

(2) The words “(Not being a Magistrate of the third class)” were 

newlv introduced into the section by the said Amending Act 
XVIII of 1923. 

3. “Magistrates empowered in this behalf.” — As the section now 
stands the following Magistrates have powers of committal:— 


(1) Presidency Magistrates. 

(2) District Magistrates. 

(3) Sub-divisional Magistrates. 

(4) Magistrates of the First-class. 


S. 206, 

Notes 

1—3. 


(1) (1915) 

(2) (1905) 

(3) (1882) 
(1889) 
(1922) 
(1912) 

(1865) 

(1870) 

Cr. 


Section 206 — Note 1. 

31 Ind. Cas. 347 (349, 350) 

(Bom.), Emperor v. Bax llaha- 

lakshmi. , , 

2 Cri. L. Jour. 534 (541) (Cal.), 
Sheobux Ram v. Emperor. 

5 All. 161 (162), Luchman v. 

Julala. ^ 

1889 All. W. N. 135 (136). Queen- 

Empress v. Dukes. 

1922 Mad. 43 (44). Ponntah 1 hiru- 
mali Yandaya v. ^/^ror. 

13 Cri. L. Jour. 778 (780): o 6 

Mad. 321, Sessions Judge of Coim- 
batore v. Immudi Kumaragangayya. 

3 Suth. W. R. 10 (10), Queen r. 

Gassy Mull. __ 

14 Suth. W. R. 16 (17), Queen 
v. Kristo Debia. 

P. C.— 148 


(1895) 1895 Rntanlnl 74C, Queen-Empress v. 
Taj « Rrtiji. 

(4) ( 1881 ) 4 Mad. 227 ( 228 ), Queen-Empress 

v. Chinna . 

(1912) 13 Cri. L. Jour. 877 (884): 6 

L. II. R. 129, Emperor v. Ohann- 
ing Arnold. 

(1873) 19 Suth. W. R. Cr. 30 (31), 

Queen v. Taraknath. 

(1874) 22 Suth. W. R. 14 (16), Queen 
v. Musst. Itwarya. (So that the 
enquiry and committal must ho for 
the offence with which the accused 
is charged and not for any other 
offence in respect of which no in* 

. quiry was held). 

(1881) 3 Mad. 351 (363), Mutirakal v. 
The Queen (Do.). 
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and (5) Magistrates of the Second-class, if they are specially empower- 
ed by the Local Government in this behalf. 1 

Before the Criminal Procedure Code (Amendment) Act XVIII of 1923 
oven Magistrates of the Third-class could be empowered to commit and in 
Madras all Magistrates had been so empowered to commit 2 except Thasildar 
Magistrates of Taluqs, where there were stationary Sub-Magistrates. 3 The 
introduction of the words “not being a Magistrate of the third class” shows 
that third-class Magistrates cannot now be so empowered. 

The British Consul at Zanzibar is a Magistrate empowered to commit 
accused for trial to the High Court of Bombay. 4 

A District or Sub-divisional Magistrate to whom a Sub-Magistrate has 
submitted the case under S. 349 has got the power to commit the case to the 
Court of Session; 5 but he has no power to send the case back to the Sub-Magis- 
trate with directions to commit it. 6 

A Magistrate having power to commit does not lose the power merely 
because he has been specially appointed to fry the accused. 7 

A Presidency Magistrate’s jurisdiction to commit a case is not ousted 
by the fact that the coroner has held an inquiry and has drawn up an inqui- 
sition under Act IV of 1871. 8 

4. Effect of committal by Magistrate having no power of com- 
mittal. — Sec S. 532, infra. 

5. ‘/May Commit.” — The procedure laid down in Chapter XVIII is 
not confined to cases exclusively triable by a Court of Session but is also appli- 
cable to eases which in the opinion of the Magistrate ought to be tried by such 
Court. 1 In other words; 

(1) If the case is one exclusively triable by a Court of Session the 
Magistrate must proceed under this chapter and cannot try the case himself. 2 


Note 3. 

(1) ('air ana Gazette . 1873, Pt. I, p. 67. 
Calcutta Gazette, 1891, Pt. I, p. 1000. 
Punjab Gazette, 1873, p. 75. 

Punjab Gazette, March 9, 1883. 

(2) Fort St. Georoe. Gazette, 1873, p. 717. 

(3) Fort St „ Georpe Gazette, 1893, Pt. I, p. 579. 

(4) (1878-79) 3 Boin. 334 (339), Empress v. 

D ossa ji Gala m II usse i n . 

(5) (1880) 4 Horn. 240 (246), Imperatrix v. 

Abdulla . 

(6) (18S6) 10 Bom. 196 (197), Queen-Empress 

v. ITavia Tellata. 

(7) (1931) 1931 Bom. 517 (519), Bhat v. 

Em pc ror. 

(8) (1892) 16 Bom. 159 (161), Queen-Empress 

v. Md. Ilajuddin . 

(1904) 1 Cri. L. Jour. 13 (18, 19 and 20): 

31 Cal. 1, Emperor v. Jopeshwar 
Parsi. 

(1891) Ratanlal 540 (541), Queen-Empress 
v. John Paul. 

ote 5 

(1) (1884) 6 All. 477 (479), Ramsundar v. 

v. Xirotam. 

(2) (1898) Ratanlal 953 (953), Queen-Empress 

v. * Bhikhi . 

(1910) 11 Cri. L. Jour. 1)6 (197) (Mad.), 
In re Arumugam. 

(1922) 1922 All. 345 (346), Hasan Raza 
v. Emperor (In an appeal from a 
conviction by a Magistrate if the 
Sessions Judge is of opinion that the 
charge was triable by a Sessions 


Court, the proper course for him is to 
direct the accused to be committed 
for trial) . 

(1914) 1914 Oudh 361 (363), Eeasanmal 
v. Emperor (Where a person is 
charged with two offences one _ of 
which is triable by a Court of Session 
and the Magistrate passed an aggre- 
gate sentence without specifying the 
sentences for each of the offences, the 
High Court, on a verbal objection 
before it for the first time as to the 
legality of the sentence, set aside 
the conviction and sentences in res- 
pect of the offence exclusively triable 
by a Court of Session after appor- 
tioning the sentence between the two 
offences) . _ . 

(1868) 9 Suth. W. R. 5 (5), Puran Telu 
v. Bhuttoo Dome. 

(1889) Ratanlal 476 (477), Empress v. 

Jobania (Magistrate not to ignore 
aggravating circumstances and try 
case himself) . _ 

[See (1930) 1930 All. 280 (280), Balkxshen 
v. Emperor (It is not the duty of 
the Court to go out of the way to 
find that a case exclusively triable by 
a Court of Session might arise from 
facts before him) . 

(1866) 6 Suth. W. R. 2 (2), Queen v. 
Sohoy Dome. 

(1866) 6 Suth. W. R. 49 (49), Shamboo 
Roy v. A jail Aheer. 

(1887) 12 Mad. 54 (55), In re Madurai. 
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And when the facts -prim a facie disclose such an offence the Magistrate should 
commit, the case and will not. he justified in trying the case for deciding whe- 
ther it constitutes a lesser offence. 3 ° 

C2) Conversely, if the offence is not of a nature triable by a Court 
of Session at all, Ibis chapter will not apply and the Magistrate must try the 
case himself. 1 

(3) If the offence is one triable both by a Court of Session and by 
himself, the Magistrate has a discretion to decide whether to try the case him- 
self or to proceed under this chapter. 5 As to the proper exercise of discretion in 
such cases, see Note 6 infra . Even in cases not triable by the Magistrate but 
triable by a Court of Session or by some other Magistrate, he lias a discretion to 
decide whether to proceed under this chapter or to send the case for trial by 
the proper Magistrate.' 5 

If at the time a Magistrate is asked to take cognizance of a case, he is 
db initio convinced that the case ought to be tried by a Court of Session he 
must commence proceedings under this chapter. But there is nothing to pre- 
vent a Magistrate who started with the trial of a case from subsequently decid- 
ing to commit it for trial by a Sessions Court. 7 Tn such cases the proceedings 
need not be started afresh but the Magistrate may proceed from where he left 
and continue the enquiry under this chapter. 8 


S. 206, 
Note 5. 


(3) 


( 4 ) 


(1892-96) 1 U. B. R. 231 (231), Empress 
v. Nyan Nyein (Magistrates ought not 
to give themselves jurisdiction by 
trying cases under S. 334, 1. P- 
Code, which properly coine under 
Sft. 376 and 511. I. P. Code). 

(1872) 18 Ruth. W. R. 8 (9), In re Tannee 
Prosnd Bancrjee. (But in this cas.* 
where the Magistrate had tried the 
case, the High Court declined to 
interfere in revision as there was no 
injustice caused to any one). 

(1897-1901) 1 U. B. R. 84 (84), Empress 
v. Xga Lu (Practice of minimising 
seriousness of offences in order to 
assume jurisdiction condemned) . 

(1911) 12 Cri. L. Jour. 20 (20), Jamal 
Mahomed Routhcr v. Moideensa Row- 
thcr (Aggravating circumstances not 

I See also° a 871 ) °Weir 3rd Edn 701 (702), 

(mo, ?i 

Pun. Re. 31, Lekharaj v. Crown 

(Fact that offence exclusively triable 

by Sessions Court involves minor 
offence triable by Magistrate docs not 
empower him to try case) . 

(1872-92) 1872-92 Low. Bur. Rul. L>8 

(160), Empress v. Nga Than lio 

(1892) SV* I- R- 38 ’ Empress v. 

A'tmaram Tlajan. 

(1892) 5 C. P. L. R. 48 (49), Empress v. 

(1897) 19 ^ AM* 465 (466), Queen-Empress 

(1906) 3 Cri. L. Jour. 94 (0o) (AU.h 

Emperor v. Dharam Singh (To com 
mit summons cases to the sessions is 


illegal) 

(1864) 1 Suth. W. 
deo Muchi 
under Chap. 
(1864) 1 Suth. W. 

Thaba, In re 


R. 14 (14), Re Maha- 
( Commitment in cases 
VIII is illegal). 

R. 5 (5), Indrobeer 
(S. 29 of Police Act, 


186 i makes offence triable only by 


Magistrate) . 

(1870) 5 Mad. H. C. R. 277 (279), Regina 
v. Dhonoyhue . 

(5) (1925) 1925 Pat. 755 (759), Bengal Nag- 

pur Railway Company v. Shaikh 
Makbul. 

(1900-1902) 1 Low. Bur. Rul. 158 (159), 
Crown v. Hooyson (The power to 
try the case or to commit it to a 
Sessions Court is not taken away 
from Magistrate by the provisions of 
Ss. 8 (1) (n) and (fe) of the Lower 
Burma Courts Act, 1900) . 

(1918) 1918 Xag. 141 (142), Emperor v. 

JTanuman (The committal of a case 
triable exclusively by the Court of 
Sessions is not illegal merely because 
the committing [Magistrate is himself 
empowered under S. 30 to try the 
case) . 

(19301 1930 All. 280 (280), Jialkishen v. 

Emperor (It is not incumbent upon a 
Magistrate to go out of his way to 
find that a case exclusively triable 
by a Court of Session might arise 
from facts before him, if they were 
proved) . 

(6) (1884) 6 All. 477 (479), Ramsnndar v. 

Nirotam (Complaint of offence under 
S. 392, I. P. Code, brought before 
Second Class Magistrate having 
power to commit offence not triable 
by Second Class Magistrate — Same 
Magistrate deciding to hold inquiry 
and discharging accused under this 
Chapter — Held, that though offence 
was not triable by Magistrate yet 
discharge by him was legal) . 

(7) (1912) 13 Cri. L. Jour. 877 (882, 884, 

885 and 888): 6 L. B. R. 129 
(F.B.), Emperor v. Ohanning Arnold. 

(1914) 1914 Mad. 643 (644), In re Chinna- 
van (He must then stop proceeding 
with the case as a trial and instead 
commit the case under the provi- 
sions of Chap. XVIII). 

(8) (1880) 2 All. 910 (912), Empress of India 
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A first-class Magistrate conducted a preliminary inquiry under this 
chapter and after taking all the evidence in the case, made over the case to a 
Deputy Commissioner with special power under S. 30. It was held that the 
Magistrate was bound to have either committed or discharged the accused and 
that it was irregular on his part to have handed over the case in the manner 
he did. 1 ' 


6. “Triable by such Court” — Not only exclusively but also from the 
nature of the case. — It has been seen in Note 5, supra, that in cases exclusively 
triable by a Court of Session, the procedure prescribed by this chapter must be 
adopted and that in cases not so exclusively triable, the Magistrate has a dis- 
cretion to decide whether to proceed under this chapter or to try the case 
himself. In the latter class of cases, the Magistrate must proceed under this 
chapter if in his opinion the case ought to be tried by a Court of Session. 1 Thus 
in the following cases the Magistrate should not try the case himself but com- 
mit it for trial by the Sessions Court: — 

( i ) If in the opinion of the Magistrate the case involves an offender 
who deserves greater punishment than he is authorised to inflict. 2 In such cases, 
the Magistrate must be of that definite opinion. If that is not his opinion, 3 or 
if the maximum sentence for the offence could be given by himself, 4 the com- 
mitment would be illegal. 

(n) If the case involves complicated questions of law and fact. 5 

{Hi) If the case involves grave or serious offences. 6 

On the other hand a committal will be improper if made merely because 
the witnesses for the defence are not in attendance, 7 or on the ground that it 
is the wish of the parties or in accordance with the terms of a Government 
circular. 8 


v. Haiti Bnksh . 

(1930) 1930 Cal. G6G (668),. Panchanan 
Sarkar v. Emperor. 

(1921) 1921 All. 148 (148), Damarcha v. 
Emperor . 

(9) (1903) 7 Cal. W. N. 457 (460), AmirJchan 

v. Emperor. 

Note 6. 

(1) (1884) 6 All. 477 (479), Ramswndar v. 

Nirdtam . 

(2) (1889) 11 All. 393 (395), Queen-Empress 

v. Khalak. 

(1913) 14 Cri. L. Jour. 304 (304) (All.), 
Emperor v. Baldeo. 

(1887) 14 Cal. 355 (356), Queen-Empress 
v. Chandn Gowala. 

(1897) 24 Cal. 429 (432), Queen-Empress 
v. Kaije Mullah Mandal. 

(1871) 15 Suth. W. R. 58 (59), Queen v. 
Sheogolam Das. 

(3) (1914) 1914 Sind 94 (95): 8 Sind L. R. 

23, Dirani Chand v. Emperor. 
(1918) 1918 Sind 60 (61): 11 S. L. R. 

79, Emperor v. Ismail. 

(1902) 4 Bom. L. R. 85 (86), Emperor 
v. Pema Ranchod. 

(4) (1925) 1925 Pat. 755 (759), Bengal Nag- 

pur Railway Co. v. Makbul. 

(1906) 3 Cri. L. Jour. 94 (95) (All.), 

Emperor v. Dharam Singh. 

(1924) 1924 All. 185 (185, 186), Emperor 
v. Ram Jatan. 

(1924) 1924 Bom. 453 (453), King-Emperor 


v. Gala Mana. 

(1908) 8 Cri. L. Jour. 360 (361): 1 

S. L. R. 103, Emperor v. Ahmad 
Shah. 

(1914) 1914 Sind 94 (95): 8 S. L. K. 

23, Divanichand v. Emperor. 

(1930) 1930 Sind 145 (146): 24 S.L.R. 
157, Emperor v. Allah Dad. 

5) (1932) 1932 Rang. 193 (194): 10 Rang. 

495, Emperor v. Mating Ohxt S exn . 
(1872) 18 Suth. W. R. 23 (23), Mt. 

Auluchia Dosadin v. Musst. Anoop 
Koonwar. , 

(1918) 1918 Mad. 907 (908): 42 Mad. 

83, Crown Prosecutor v. Bluigavathi. 
(1900-1902) 1 L. B. R. 259 (260), Crown 
v. San Pe. ■ 

6) (1866) 6 Suth. W. R. 2 (2), Queen v. 

Sohoy Dome. 

(1892) 16 Bom. 580 (583, 585), Queen- 
Empress v. A&duf Rahiman. 

(1878) 1 Cal. L. R. 141 (142), In the 
matter of Gopinath Saha: 

(1033) 142 Ind. Cas. 200 (201) (Lah.), 
Emperor v. XJjagar Singh. 

■ (1867) 1 Weir 115 (115). 

(1866) 2 Weir 19 (20). 

(1871) 2 Weir 20 (21). 

(1929) 1929 Oudh 150 (151), Emperor v. 
Ghtira. 

7) (1876) Ratanlal 110. v ^ 

8) (1917) 1917 Bom. 33 (34) : 42 Bom. 172, 

Emperor v. Bhimaji VenJcafet Nad 

gir. 
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In all cases coming within the class of offences not exclusively triable by a 

Sessions Court the Magistrate must state his grounds in the order so that the 

Court ill revision might see whether the discretion has been properly exercised 
or not. 9 ‘ 

A Magistrate can commit a ease on the ground that in respect of the 
same transaction another party of accused is to be tried by the Sessions 
Court; 10 but not if the connection between the two cases is such that the accu- 
sed will not be prejudiced by his trying the case himself. 11 

Where an accused is charged before a Magistrate with more offences 
than one, some of which are triable by himself while the others are triable by 
•a Court of Session, the Magistrate will be exercising a proper discretion in com- 
mitting the accused for trial by the Sessions Court for all the offences, though 
there is nothing in the Code making il illegal for him to try the accused for 
the offences triable by him and to commit the accused for the rest, of the 
•offences. 12 


7. Discretion in the matter of committing or discharging the accused. - 

See S. 213 infra. 

8. District Magistrate’s interference with the discretion. — When 
the inquiry is pending before a Subordinate Magistrate the District Magis- 
trate has no power to order committal or otherwise interfere with the discre- 
tion of the former. 1 But when a Sub-Magistrate has discharged the accused, 
the District Magistrate, if satisfied that the discharge was improper, may in- 
terfere under S. 436 and order committal. 2 


9. Committal to Sessions Court halving no local jurisdiction over the 
case. — The committal to a Sessions Court having no local jurisdiction in the 
place where the offence was committed is, according to the High Courts of Allaha- 
bad 1 and Bombay, 2 not invalid but is a mere irregularity which will not be set 


(9) (1909) 1 Ind. Cns. 104 (164) (Bora.), 

Emperor v. Mohamad Khan. 

<10) (1917) 18 Cri. L. Jour. 524 (526): 1917 

Pun. Ro. No. 13: 1917 Lah. 251, 
Emperor v. AH. 

(1868) 1 Weir 448 (449). 

< XI) (1913) 14 Cri. L. Jour. 657 (658) (Bom.), 

Emperor v. Asha Rhathi. 

(1933) 1933 Mad. W. N. 550 (551), 

Chinnasawmy Nadar v. Emperor. 

<12) (1933) 1933 Lah. 500 (501), Emperor v. 

Vjanar Singh. 

(1921) 61 Ind. Cns. 1008 (1008) (CaM, 
Probodh Kumar Datta v. Molitm 
Chandra Roy. _ 

(1883) 1883 All. W. N. 199 (199), Em- 
press v. Ramanand. 

(1932) 1932 Lah. 168 (168). Emperor v. 

Nathu (But an apparent ^connection 
• of a case under S. 326, Penal Cone, 

with a case under S. 302 is no 
ground whatsoever for committing it 
to the Sessions Court when the 
offence involved is triable and can ne 
adequately punished by a first class 
Magistrate or one exercising powers 
under S. 30, Cr. F. Code. If the 
object of the Magistrate is to avoid 
a possible conflict of decisions ca, J 
be achieved by awaiting the result of 
the sessions trial in the case under 
S 302 ) 

[See (1872) 17 Suth. W. R. 14 (14), In 
re Anonto Koyburt (In the circum- 
stances of this case it was held that 


the Magistrate ought not to have 
committed to Sessions with reference 
to the minor offence) . } 

Note 8. 

( 1 ) (1867) 8 Sulk. W. R. 61 ( 61 ), Queen v. 

v. Tilkoo Goala. 

(2) (1904) 1 Cri. L. Jour. 519 (524): 26 All. 

564. Fattu v. Fattu. 

(1931) 1931 Cal. 524 (525). Abdul Aziz 

Shah v. Emperor (The Sub-Divisional 
Officer rejected a complaint for an 
offence under Ss. 497 and 498, I. P. 
Code. The District Magistrate 
having been moved, ho restored the 
complaint and added a charge for tho 
new offence to the existing charge 
for an offence under S. 366, I. P. 
Code. The Sub- Divisional Officer 
committed the accused to tho Sessions 
under S. 366, but refused to commit 
them under Ss. 497 and 498, I. P. 
Code, saying that the Sessions Judge 
might if he thought fit add a chargo 
to that effect. Held, that the trying 
Magistrate had in effect refused to 
carry out the order of the superior 
Court and that its order was bad). 

Note 9. 

(1) (1896) 18 All. 350 (353), Queen-Empress 

v. Ram Del (But the case will bo 
transferred to the proper Sessions 
Court for trial) . 

(2) (1884) 8 Bom. 312 (312), Queen-Empress 
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S. 207. 


aside in the absence of prejudice to the accused. In Madras such a committal 
was originally held to be invalid. 3 That view has however not been adopted 
in the undermentioned ease. 3 '* 

When a person who is charged with having committed an offence in a 
Native State is brought to the British territory, he will be considered to have 
been “ found* ’ at the place to which he is brought and the Sessions Court 
having jurisdiction in that place will be competent to try the offence. 4 

10. Quashing committal. — See S. 215, infra . 

11. Sub-S. 2. — Though the sub-section prohibits committal to the High 
Court of cases triable by a Court of Session, there is nothing to prevent 
the High Court from trying cases committed to it by a mofussil Court. 1 

See also the undermentioned cases. 2 


207.* The following procedure shall be adopted in 

inquiries before Magistrates where the 

Procedure in inquiries j triable exclusively by a Court of 

preparatory to commitment . • . . 

Session or High Court, or, m the opinion 
of the Magistrate, ought to be tried by such Court. 


Procedure 

preparatory 

ment. 


* (CODE OF 1882— S. 207.) 

207. The following procedure shall he adopted in 
in inquiries inquiries before Magistrates where the case is triable exclu- 
to commit' sivel v by a Court of Session or High Court, or, in the opini- 
on of the Magistrate, ought to be tried by such Court. 


(CODE OF 1872— S. 189.) 

CHAPTER XV. 

Op Inquiry into Cases triable by the Court of Session or High Court. 

189. The following procedure shall be adopted in 
Procedure in prclimi- inquiries before Magistrates in cases triable by a Court of 
nary inquiries. Session or High Court. 


v. ThaJcn. 

(1892) 10 Bom. 200 (202), Queen-Empress 
v. James Ingle. 

(1900) 2 Bom. L. R. 394 (394), Queen- 
Empress v. Atmaram Govind. 

(3) (1912) 13 Cri. L. Jour. 35 (38): 36 Mad. 

387. Assistant Sessions Judge, North 
A root v. Ramammal (The Bombay 
and Allahabad rulings dissented from 
on the ground of the decision of the 
Privy Council in Legard v. Bull, 9 
All. *191) . 

(1897) Ratanlal 922 (922, 923), Queen- 

Empress v. Lagma bin Laxmana. 
(3-a) (1920) 1920 Mad. 824 (S25) : 42 Mad. 

791, In re Ganapathy Ghetty. 

(4) (1882) 6 Bom. 622 (625), Empress v. 

Mu gun Loll. 


Note 11. , 

(1) (1920) 1920 Mad. 824 (825): 42 Mad. 

791, In re Ganapathy Ohettx. 

(2) (1882) 5 Mad. 33 (53), Ward v. Queen 


( Inasmuch as the High Court of 
Madras has been duly constituted a 
Court of original criminal jurisdic- 
tion to take cognizance of offences 
committed by European British sub- 
jects being Christians, it may he that, 
in the absence of any special direc- 
tion, a commitment to the High Court 
of such person charged with an 
offence not punishable with death or 
transportation for life, committed in 
Mysore province, would be a good 
commitment) . 

64) 5 Suth. W. R. Cr. Cir. 1 
' an European British subject and a 
Native subject are together charged 
with an offence requiring the com- 
mitment of the former to the High 
Court for trial, the latter should not 
be committed to the High Court, 
also, but should, in the ordinary 
manner, be committed m the Sessions 
Court competent to try the offence). 
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SYNOPSIS. 

SCOPE AND APPLICABILITY OP SECTION N ° tC N ° 1 

op preliminary enquiry IN SESSIONS CASES ' 2 

OUGHT TO BE TRIED” .. .. ' ‘ ^ 

PROCEDURE WHERE THERE ARE TWO OR MORE OFFENCES 

ONE OF WHICH IS TRIABLE ONLY BY A COURT OF 
SESSION 

JOINT INQUIRY— LEGALITY OF 

* * • • . . 


3 


4 

5 


Other Topics . 


Cases triable by Magistrates. Sec Note 1, Pt. 
1, also Note 3. 

Grounds for committal — Connection with 
another case. See S. 215. 

In the opinion of the Magistrate. Sc« 


Note 3, Pt. 17. 

Procedure on direction by High Court to 
commit. See Note 1, Pt. 2. 

Separate trial on joint commitment. See 
Note 5, Pt. 1 . 


1. Scope and applicability of section — This section contemplates a 
commitment, to the Court of Session in two cases, (a) where the offence is ex- 
clusively triable by a Court of Session and (6) where the offence is triable by a 
Court of Session as well as by a Magistrate but the Magistrate is of the opinion 
that it ought to be tried by a Court of Session. Where an offence though triable 
by a Court of Session is neither exclusively triable by such Court nor one which 
in the opinion of the Magistrate ought to be tried by a Court of Session the 
Magistrate cannot commit it to the Sessions Court. 1 Where an offence is not 
triable at all by a Court of Session it cannot be committed to the Sessions f Vide 
S. 206, ante.) 


A preliminary inquiry as prescribed by this chapter is not necessary 
where a case is committed to the Court of Session in obedience to the lawful 
orders of a superior Court. 2 


f (CODE OF 1861— S. 179.) 

CHAPTER XII. 

Op Preliminary Enquiry by the Magistrate in cases triable by tiie Court of Session. 

179. When a complaint is made before a Magistrate that any person has commit- 
ted, or is suspected to have committed, any of the offences 
Magistrate may issue specified in Column 7 of the Schedule annexed to this Act 

his warrant. as triable exclusively by the Court of Session, or which in 

the opinion of such Magistrate ought to be tried by the 
Court of Session, it shall be lawful for such Magistrate to issue his warrant to apprehend 
such person. 



Section 207- — Note 1. 

L) (1928) 1928 Pat. 551 (552), Emperor v. 
Deo Narain MvUick. 

!) (1880) 2 All. 910 (912). Queen-Empress v. 
Jlahi Baksh. _ 

(1925) 1925 Rang. 82 (83) : 2 Rang. 447, 
Nga Myaing ▼. King-Emperor. ^ ^ 
[See (1912) 18 CrI. L. Jour. 742 (743): 
1 1912 Pun. Re. 7, T Vadhatca S<ngh 

v. Bmpror. 


[But compare (1932) 1932 Cal. 683 (684 
”85), Nagendranath Sarkar v. Em- 
peror (Appellate Court discharging 
accused, but saying that if the 
Magistrate wishes to proceed further 
m the matter, ho may commit the 
accused to the Court of Session — 
.Preliminary enquiry under Chap. 18 

necessary before accused can be com- 
ml tied) , ] 
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2. Object of preliminary enquiry in Sessions cases. — S&e S. 206, 

Note 1. 

3. “Ought to be tried’’. — In regard to offences which are triable by a 
Court of Session as well as by a Magistrate this section leaves it to the discretion 
of the Magistrate to determine whether the case ought to be committed to the 
Court of Session for trial or not. 1 ' 8 


There is a conflict of decisions as to the limits within which this discretion 
is lo be exercised. On the one hand, it has been held by the High Courts of 
Allahabad, 1 Calcutta- and Lahore 2 * 8 and the Courts of Judicial Commissioners 
of Nagpur 3 and Sind, 4 that the words “ought to be tried” in this section and 
S. 317, should be read with S. 254 and that under that section, the Magistrate is 
bound , in warrant cases, to try the offence himself and not. to commit it to the 
Court of Session if he is competent to try it and if in his opinion he can award 
adequate punishment. Hence, according to these Courts, the discretion to 
commit to the Court of Session conferred by the present section is confined to 
cases in which the Magistrate is not competent to try or, in his opinion, to 
adequately punish the offence. In other cases, he has no power to commit an 
offence to the Court of Session. Under this view where a Magistrate is com- 
petent to deal with an offence himself, he cannot commit it to the Court of 
Session merely because a connected case has been committed to the Sessions 5 or 
because he has been a witness of the identification proceedings in the case. n 
On a similar reasoning ( vide S. 245 of the Code), it has been held by 
the Allahabad High Court that in summons cases, a Magistrate has no power 
at all to commit the accused person to the Court of Session. 7 

On the other hand, it has been held by the High Courts of Bombay, 8 


Note 3. 

(la) [See (1807) * Suth. W. R. 46 (46), 

Queen v. Doonba Bhoola. 1 
(1871) 0 Mad. H. C. App. 16, nigh Court 
Proceedings, 23 rd January, 1871. 
(1932) 1932 Bom. 63 (63, 64): 56 Bom. 

61, Uari Morcshwar Joshi • v. Em - 
peror. 

(1) (1919) 1919 All. 366 (366, 367): 41 All. 

454. Bindeshri Goshain v. Emperor. 
(1924) 1924 All. 185 (185), Emperor v. 
Ramjatan. 

(1910) 11 Cri . L. Jour. 54 (54, 5o) 

(All.), Emperor v. Jagmohan. 

(1906) 3 Cri. L. Jour. 94 (96) (All.), 

Emperor v. Dharam Singh. 

[Sec also (1913) 14 Cri. L. Jour. 304 
(304) (All.), Emperor v. Baldeo 

(Where a Magistrate is of opinion that 
he cannot adequately punish, commit- 
ment is legal and cannot he quashed 
on mere ground that punishment 
which Magistrate could have awarded 
would have been sufficient) . ] . 

[But see (1886) 1886 All. W. N. 256 (256), 
Empress v. Behari (Commitment in 
case where Magistrate himself could 
punish adequately, not illegal) . ] 

(2) (1929) 1929 Cal. 777 (778): 56 Cal. 785, 

Emperor v. Girish Chandra Kundu. 
(1897) 24 Cal. 429 (431), Queen-Empress 
v. KayanuUa. ' 

<2-a) (1932) 1932 Lah. 263 (264), Kesar v. 

Emperor. 

(1932) 1932 Lah. 168 (169), Emperor v. 


Nathu. 

[But see (1917) 18 ' Cri. L. Jour. 524 
(525): 1917 Lah. 251: 1917 Pun. 
Re. 13, Emperor v. Ali. ] 

(3) (1918) 1918 Nag. 141 (142), Emperor v. 

IT a numan. 

(4) (1918) 1918 Sind 60 (61): 11 Sind L. R. 

79, Imperator v. Ismail. 

(1914) 1914 Sind 94 (95): 8 Sind L. R. 

23, Diwanichand v. Emperor. 

(1924) 1924 Sind 61 (63, 64): 17 Sind 

L. R. 188, Utilxbai v. Emperor. 
[See (1909) 10 Cri. L. Jour. 224 (224): 
2 Sind L. R. 9, Emperor v. Taru- 
mat (Case under S. 191, Cr. P. 
Code — Chief reason for commitment 
should he that Magistrate cannot 
adequately punish) . ] 

(5) (1913) 14 Cri. L. Jour. 657 (658) (Bom.), 

Emperor y. Asha Bathi. 

(1872) 17 Suth. W. R. 14 (14), In re 
Anunt Koyburl. 

(1865) 3 Suth. W. R. Cr. 10, In re 

Kassim Ally. 

(1918) 1918 Nag. 141 (142), Emperor v. 
Ha numan. 

(1932) 1932 Lah. 168 (169), Emperor v. 
Nathu. 

(6) (1924) 1924 All. 185 (185), Emperor v. 

Ram Jatan. 

(7) (1906) 3 Cri. L. Jour. 94 (96) (All.), 

Emperor v. Dharam Singh. 

(8) (1929) 1929 Bom. 313 (316, 317), Krishna- 

ji Prabakar KhadUkar v. Emperor. 



Procedure IN INQUIRIES PREPARATORY TO COMMITMENT. 11S5 

Madras*" and Rangoon- that S. 254, simply lays down the procedure for the 
trial of warrant cases where the Magistrate considers it proper and right for 
himself to go on with the trial and is in no way a limitation to the power of a 
Magistrate under tins section and S. 347 to commit the accused to the Court of 
Session it he thinks it proper to do so. Hence according to these Courts a Magis- 
trate has power to make a commitment to the Court of Session even where he is 
himself competent to try it and. in his opinion, to adequately punish it if there 
are sufficient grounds for committing the ease. Tn this view, a ease can be com- 
mitted to the Court of Session though the Magistrate himself is competent to 
deal with it, to avoid a possible conflict of decisions, if a connected case is before 
the Court of Session.™ Similarly, the fact that the case involves the decision 
of complicated and difficult questions of law or fact 11 or that the matter is of 
some peculiar public importance 12 or that a trial with the aid of assessors would 
be more satisfactory in the particular case, may justify a commitment to the 
Sessions notwithstanding that the Magistrate may have jurisdiction to try the 
offence and award an adequate punishment. 13 But even according to this' view 
the mere fact that a party wishes for the commitment of the case 14 or that it 
has created a sensation in the accused’s community 15 is not a sufficient "round 
for committing a case to the Court of Session. The discretion, moreoverrunder 
the section, is one to be exercised by the Magistrate himself and not even the 
Government can, by its resolution control it. 1G 

The discretion under the section is a judicial one which should be exer- 
cised not arbitrarily but according to the legal principles. Further, the Magis- 
trate must give reasons for his order of commitment. (Vide S. 213) These 
reasons must show that lie has exercised a sound and proper discretion in the 
matter. 17 He should take a broad and common sense view of the facts and regard 
them in their true proportion. He should not exaggerate their seriousness" for 
the purpose of committing the case to the Sessions. 18 But if the offence dis- 
closed appears to be a grave one he should not hesitate to order commitment to 
the Court of Session. 19 Thus cases in which death has been caused by 

(1917) 1917 Horn. 33 (34): 42 Bom. 172, 

Emperor v. Bhimaji Venkaji Nadgir. 

[See also (1892) 16 Bom. 580 (585), Em- 
press v. Abdul Rahman. \ 

[But see (1902) 4 Bom. L. R. 85 (86), 

King-Emperor v. Pema . ] 

<8-a) (1919) 1919 Mad. 907 (908): 42 Mad. 

83, Crown Prosecutor v. Dhagn • 

j i. : 


ivathi. 

[But compare (1933) 1933 Mad. W. N. 

550 (551), Chinnasami Nadar v. 
Emperor, j 

(9) (1925) 1925 Rang. 207 (208): 3 Rang. 

42, King-Emperor v. Ishahat. 

<10) (1917) 18 Cri. L. Jour. 524 (525): 1917 

Pun. Re. No. 13, Emperor v. Alt. 

(1919) 1919 Mad. 907 (908): 42 Mad. 83, 
Crown Prosecutor v. Bhagawathi. 

[See (1933) 1933 Lah. 500 (501), Emperor 
v. Ujagar Singh (Committal of con- 
nected case held justified on ground 
of convenience) . J 

[But see (1930) 1930 Lah. 312 (818), Em- 
peror v. Karam Singh . 

(1933) 1933 Mad. W. N. 550 (551), 

Chinnasawml Nadar v. Emperor. ] 
<11) (1919) 1919 Mad. 907 (908): 42 Mad. 83, 

Crown Prosecutor v. Bhagavati. 

(1917) 1917 Bom. 38 (84): 42 Bom. 172, 
Emperor v< Bhimaji Venkaji Nadgir. 

Cr. P. C.— 149 


<1~) (1917) 1917 Bom. 33 (34): 42 Bom. 172 

MOom fdo£ e n r v ‘ Bhimaji Venkaji Nadgir. 
(19.9) 1929 Bom . 313 (316. 317): 53 Bom. 

611, Krisknaji Prabhakar v. Em- 
peror (Sedition charge against Editor 
, of Popular newspaper). 

(M) (1919) 1919 Mad. 907 (908): 42 Mad. 83, 

, Crown Prosecutor v. Bhagavati 

(14) (1917) 1917 Bom. 33 (34): 42 Bom. 172 

Emperor v. Bhimaji Venkaji Nadair 
(1926) 1926 Bom 251 (252), Emperor v/ 

, x Achaldas Jcthnmal. 

lo) (I926) 1926 Bom 251 (252), Emperor v. 
(16) (1917) 1917 f BJm. C 33T34): 42 Bom. 172 

..I, ( 1930 , ZrSZLZ*?: 

v Karai » Singh. 

<19 ~ 6) Bom. 251 (252), Emperor v. 

(1913) ™ 33 

MS, «l..3, Sg' CaE* J STlilY ttr'-. 
,. A . Ilari Das Mitra. 

(1909) 9 Cri. L. Jour. 163 (164) (Bom.), 

(19) (1932) ?fi3® M p r V * Khan. 

(19) (1932) J932 Rang. 193 (194); 10 Rang. 

v Emperor v. Maung Ohit Sein 

(1917) 1917 Bom. 33 (34) : 42 Bom. 172, 

. Emperor v. Bhimaji Venkaji Nadpir. 
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violence 20 or eases of cheating or other offences involving huge sums of money 
should, it has been held, be committed to the Court of Session and should not 
be tried by the Magistrate. 21 

As to the procedure to be followed in cases where, after commencing a 
case as the trial of a summons or warrant case the Magistrate considers that 
it ought to be tried by a Court of Session, see S. 347 and Notes thereunder. 

4. Procedure where there axe two or more offences one of which is 
triable only by a Court of Session. — Where an accused is charged with two 
or more offences one of which is exclusively triable or ought to be tried by a 
Court of Session, the procedure should be under this chapter and the proper 
course is to commit him for trial for all the offences. 1 So also, where several 
persons are jointly charged, in respect of one transaction and it appears from 
the facts implicating the whole of them, that one has committed an aggravated 
offence, which must or should be tried by a Court of Session, the Magistrate 
should commit all the accused for trial. 2 

5.. Joint enquiry — Legality of. — There is no provision in the Code 
requiring a separate inquiry, in respect of each person prior to commitment. 
The sections relating to joinder of charges, viz., S. 233 to S. 239 refer to trials 
only. Hence there is no objection to hold a preliminary enquiry against a per- 
son jointly with others but the trial on commitment should be separate. 1 

208 *. (1) The Magistrate shall, when the accused appears 

or is brought before him, proceed to hear 

^ Taking of evidence pro- the com pl a i nant (if any), and take in 

manner hereinafter provided all such 


*(CODE OF 1882— S. 208.) 

208. The Magistiate shall when the accused appears or is brought before him r 


( 1866 ) 2 Weir 19 (20). 

(1875) Rat. 96 (97), Reg. v. Bavaji. 

(1892) 16 Bom. 580 (586), Empress v. 

Abdul Rahiman (Grievous hurt of a 
very 6erious character) . 

(20) (1875) 24 Suth. W. R. 24 (24), In re 

Narayan Pasi. 

(1900-02) 1 L. B. R. 259 (260), Grown 
v. San Pe. 

(1877) 1 Cal. L. R. 141 (142), In the . 
matter of Gopinath Shaha. 

(1888) Rat. 382 (883), QueervEmprcss v. 
Rupaya . 

(1882) 5 C. P. L. R. 7 (7), Empress v. 
Perman. 

(1869) 12 Suth. W. R. 7 (7), Criminal 
Circular No. 9 of 1869. 

(1872-92) 1872-92 L. B. R. 89 (90), - 
Queen-Empress v. Lu> Maung . 

[But seo (1881) 1 Weir 288 (289).] 

( 2 L ) (1912) 13 Cri. L. Jour. 443 (444) (All.), 

Durga Dutt v. Emperor. 

(1864) Rat. 2 (2), Reg. v. Bapu. 

(1866) 2 Weir 19 (20). 

[But see (1926) 1926 Bom. 251 (252): 49 
Bom. 362, Emperor v. Achaldas 
Jathamal (Pact that large amount 
was involved is no ground for com- 
mitment) . ] 

Note 4. 

(1) (1921) 61 Ind. Caa. 1008 (1008) (Cal.), 


Probodh Kumar Datta v. Mohini 
Ohandar Roy. 

(1918) 1918 All. 126 (126): 40 All. 615, 
Sait Ram v. Ganga Sahai. 

(1926) 1926 All. 159 (159, 360): 48 All. 

166, Earihar Dot v. Maksud Alt. 

(1883) 1883 All. W. N. 199 (199), Em- 
press v. Ramanand. 

(1897) 2 All. 398 (400, 405), Qucen- 

, Empress v. Lachman Singh. 

(2) (1881) 1881 All. W. N. 64 (64), Queen- 

Empress v. Khiali. 

(1899) 2 Weir 258 (258), In re Kattu 
Ghenchugadu. 

(1868) 1 Weir 448 (449). 

Note 5. 

(1) (1905) 7 Bom. L. R. 457 (458), Emperor 

v. Sita . 

(1902) 26 Mad. 592 (594), In the matter 
of Govindu. 

(1900) 1900 All. W. N. 206 (206), Em- 
press v . Salamatulla . 

[See (1897) Rat. 915 (915), Empress v. 
Raghu Valad Sari. ] 

[But see (1897) Rat. 925, Empress v. 
Daulata Dhondi. ] 

(1868) 9 Suth. W. R. 33 (35), Queen- 
Empress v. Durxoolla (Commitment 
should be separate) . 

(1867) 8 Suth. W. R. 47 (52) (F.B.) r 
Queen v. Sheikh Batu. 
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in i beZ,'f a „ S f r ; ', be Pr0 , dUCI!d “ S ' ,pr,0rt of tLe prosecution or 
trate h f accused ’ or as m ay be called for by the Magis- 

(2) / h ! accUSed shall be at liberty to cross-examine the 

witnesses for the prosecution, and in such ease the prosecutor 
may re-examine them. 1 Ui5Ltul01 

(3) If the complainant or officer conducting the proseeu- 

Process for production of ^ ^ aCCUSed » applies to the Magis- 

further evidence. tlate to issue process to compel the 

. attendance of any witness or the produc- 

tion of any document or thing, the Magistrate shall issue such 

process unless, for reasons to be recorded, he deems it unneces- 
sary to do so. 

(4) Nothing in this section shall be deemed to require a 
Presidency Magistrate to record his reasons. 

proceed to hear the conunlaintant (\ f «nv\ otl 7 . . 

',vs;s 

in support of the prosecution or in behalf of the Accused 
or as may be called for by the Magistrate corned, 

If the complainant or officer conducting the prosecution, or the accused, applies to 

Process for production of\ny^Ts or the^rodueZn of 272 
of further evidence. thing, the Magistrate °"Z 

M ... .... .. reaso “ s t0 b ® recorded, he deems it unnecessary to do so 

Nothing in this section shall be deemed to require a Presidency Magistrate to 
record his reasons. e c 


Taking of evidence pro 
duced. 


(CODE OF 1872— Ss. 190, 191 and 367, Para 1 ) 

190. When the accused person appears or is brought before the Magistrate or if 

Ins personal attendance is dispensed with when the iitl 
trate thinks fit the Magistrate shall take tlTeWde^of 
the complainant, and of such persons as are stated to have 
any knowledge of the facts which form the subject-matter 
of the accusation and the attendant circumstances. 

3 f. 1, L con »Plainant and the witnesses for the 

prosecution shall be examined in the presence of the accused 

person, or of his agent, when his personal attendance is dis- 
pensed with and he appears by agent. 

in „ v acc “ fled pera ? n or his agent shall be permitted 
to examine and re examine his own witnesses, and to cross- 
examine the complainant and his witnesses. 

Inquiries. 

In inquiries preliminary to commitment to a Court of Session or High Court 

T . r . the Magistrate shall procure the attendance of the witnes' 

In inquiries preliminary ses for the prosecution as in cases usual! v frjL nea ’ 

to commitment. rant; and it shall be in his X 

disprove the evidence again** him. °If 'the ^Ma^/atf r^fus^to su^ ^ ° r 

so offered, he shall record his reasons for such refusal. ° n a W1 ^ ncss 


Examination of com- 
plainant and witnesses for 
prosecution. 


Examination to be in 
presence of accused. 

Accused may cross-exa- 
mine. 


357. 


S. 208. 
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S. 208, SYNOPSIS. 

Note 1. Note No ■ 

LEGISLATIVE CHANGES .. .. 1 

OBJECT OF SECTION ■ ■ • • 2 

•WHEN TIIE ACCUSED APPEARS OR IS BROUGHT BEFORE 

HIM” •• •• 3 

‘SHALL PROCEED TO HEAR’ .. .. 4 

HEAR THE COMPLAINANT (IF ANY) . . . . 5 

‘‘TAKE ALL SUCH EVIDENCE” .. .. 6 

EVIDENCE FOR THE PROSECUTION . . . . 7 

EVIDENCE FOR THE ACCUSED . . . . 8 

•-HN MANNER HEREINAFTER PROVIDED ” . . . . 9 

SUB-S. (2)— RIGHT OF CROSS-EXAMINATION .. .. 10 

SUB-SECTION (3) — SUMMONING OF WITNESSES . . . . 11 

OFFICER CONDUCTING PROSECUTION . . . . 12 


PROCEDURE WHERE AFTER COMMENCING CASE AS A 
TRIAL OF A WARRANT OR SUMMONS CASE, THE 
MAGISTRATE CONSIDERS THE CASE TO BE ONE 
WHICH OUGHT TO BE COMMITTED TO THE SESSIONS. 13 
COMMITMENT BY CIVIL OR REVENUE COURTS IN RESPECT 
OF OFFENCES COMMITTED BEFORE OR BROUGHT 
UNDER NOTICE OF SUCH COURT, TN COURSE OF 
.JUDICIAL PROCEEDING . . 14 


Other Topics . 

Committal without evidence. See Note 6, 7, Pt. 3. 

Pt. 1, see Note 8, Pt. 1, ace Note 11, Pt. Record of Reasons. See Note 11, Ft. 6 . 

Right of leserving Cross-examination. bee 

Tint v of Prosecution. See Note 7, and Note Note 10, Pts. 4 to 6. 

‘ 7> F N Valid Reasons. See Note 11, Pts. 2, 4 and 5. 

Evidence called for by Magistrate. See Note 

1 . Legislative Changes . — The Code of 1882 did not contain any pro- 
vision corresponding to suh-S. (2), though the prior Codes contained such a 
provision. The sub-section was inserted in the Code of 1898. See Note 10, 

below . __ 


(CODE OF 1861— Ss. 186, 193 and 207.) 

186. The Magistrate shall ascertain from the complainant, or otherwise, the names 

of any persons who may be acquainted with the facts and 

Summons to a witness to circumstances of the case, and who are likely to give, evi- 

attend and give evidence, deuce for the prosecution, and shall issue his sum, "°^ 

such persons, requiring them to appear at a time and plae 

mentioned in the summons before such Magistrate to testify what they know concerning 

the complaint made against the accused person. 

193. The Magistrate shall take the evidence of the 

complainant, and of such persons as are stated to have any 
knowledge of the facts which from the subject-matter ot 
the accusation and the attendant circumstances. 

207. It shall be at the discretion of the Magistrate 
to summon any witness who may be offered in behalf of the 
accused person to answer or disprove the evidence against 

him. 


Examination of the com- 
plainant and witnesses for 
the prosecution. 

Discretionary with the 
Magistrate to take evi- 
dence for the defence. 
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2. Object of section. — This section is intended for the benefit of the 
accused. Its object is that the accused should be made aware of all the evidence 
that he will have to meet on his trial and also that he should have a full oppor- 
tunity of convincing the Magistrate that there are not sufficient grounds for 
committing him for trial. 1 

3. “When the accused appears or is brought before him M . — It is 

necessary for a preliminary inquiry under this chapter that there must be an 
accused person. Where an inquiry was held in which a certain person was not 
put in the situation of an accused person at all but was himself examined on 
solemn affirmation like other witnesses and was not given any opportunity of 
cross-examining the other witnesses, and then was committed to the Court of 
Session on a charge which was the result of the inquiry it was held that the com- 
mitment was illegal. 1 

The “ appearance ’ * of the accused under this section may be voluntary and 
need not be under any process issued against him under S. 204. 2 

4. ‘Shall proceed to hear’. — Under S. 344, post, the Magistrate can 
postpone the commencement of the enquiry for any reasonable cause. 

5. Hear the complainant (if any). — The section requires that the com- 
plainant shall be heard , not necessarily examined. 1 

6. “Take all such evidence”. — In an inquiry under this chapter the 
Magistrate is bound, before he draws up a charge, to take all such evidence as 
mav be produced (a) in support of the prosecution, (h) on behalf of the accused 
or (c) as may be called for by the Magistrate, 1 unless the evidence is irrelevant 
or unnecessary to prove the point in issue. 111 He is not absolved from record- 
ing all the evidence produced under this section, even in cases where the accused 
has confessed his guilt inasmuch as such confessions are often retracted later on. 2 
It ought to be the endeavour of the Magistrate in the inquiry under this section 
to ascertain the fact of a particular offence and collect evidence thereof before 
commitment and not to expect convictions at the Court of Session on a vague 
and multifarious evidence causing suspicion of several offences but yielding 
proof of none. 8 As to whether the inquiry should be directed to ascertaining 
the guilt or innocence of the accused definitely or only to find out if there are 
prima facie grounds for believing the accused to be guilty, see Notes under 

S. 209. 

7. Evidence for the prosecution. — The object of the prosecution is 
not to secure a conviction at any cost but to see that justice is done. Hence 


Section 208 — Note 2. 

/I) (1912) 13 Cri. L..Jour. 877 (883): 6 

L. B. R. 129, Emperor y. Charming 
Arnold. 

rSee also (1881) 4 Mad. 227 (227, 228). 
Queen v. Chinna Vedagiri Ohetti. ] 
Note 3. 

(1) ( 1868 ) 9 Suth. W, R. 54 (56), Queen v. 

. Kali Ofuiran. . 

(2V (1919) 1919 Lah. 389 (890): 1919 Pun. 

Re. 5, Emperor v. Mt. Buri. 


Note 5. 

(1) (1929) 1929 Cal. 229 (280), Eantiram Man- 
dat v. .Emperor. 


Note 6. 

(1) (1872-1874) 1 Bur. S. R. 538 (539), Nga 

Po Se v. Queen. 

(1902) 1 L. B. R. 348 (348), Crown v. 
Po 1 Vyan . 

(1912) 13 Cri. L. Jour. 443 (444) (All.), 
Durga Dutt v. Emperor. 

(1-a) (1912) 13 Cri. L. Jour. 443 (444) (All.), 

Durga Dutt v. Emperor. 

(1933) 1933 All. 690 (695): 65 All. 1040, 
8. H. Jhabwnla v. Emperor. 

(2) (1896) Rat. 842 (842), Queen v. Mehadu 

Vithoba. 

(3) (1890) 15 Bom. 491 (504), Empress v. 

, Fakirapa . . 


S. 208. 
Notes 
2-7. 
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S. 208, 

Notes 

7—10. 


it is the duty of the prosecution to call as witnesses all persons who have been 
eye-witnesses or otherwise connected with the transaction although the evidence 
oi any of them may be favourable to the accused, and an adverse inference can 
be drawn from the failure to call any material witness. 1 But the prosecution 
is not under any duty to call witnesses whom it regards as false or unnecessary. 2 
If the prosecution has not sent up any material witness, it is the duty of the 
Magistrate to call such witness and examine him himself. 3 The examination of 
the investigating Police-officer is necessary in all important cases, especially, 
of murder and dacoity. 4 

As to the right of the prosecution to abstain from examining some wit- 
nesses before the committing Magistrate and produce at the sessions trial evid- 
ence not produced in the committing Magistrate’s Court, see Notes under 

S. 286. 

See also the observations in the undermentioned case 5 regarding the pre- 
cautions to be taken as regards Chemical Examiner’s Reports and in proving 
post mortem examinations. 

8. Evidence for the accused. — Under this section it is the duty of the 
Magistrate to take all the evidence produced bj' the accused, before framing 
a charge. A commitment order passed without taking the evidence produced 
lor the defence is illegal and liable to be quashed. 1 

9. '‘In manner hereinafter provided’’. — These words refer to 

Chapter 25. 1 

10. Sub-S. (2) — Right of cross -examination. — Section 194 of the Code 
oi 1861 and S. 191 of the Code of 1872 expressly declared the right of the accused 
to cross-examine the prosecution witnesses before commitment. The 1882 Code 
omitted this provision as a redundancy, since even under S. 138 of the Evidence 
Act, 1872, which provides that the opposite party has the right to cross-examine 
the witnesses examined by a party, the accused can cross-examine the prosecution 


(1) ( 1 884 ) 
( 18*2) 
(1921) 
( 1915) 

(1916) 

(1932) 
(1929) 
(1931) 
12) (1928) 
(1932) 

(1927) 

(1923) 

(3) (1926) 

(4) (1881) 


Note 7. 

10 Cal. 1070 (1072), Queen v. Ram 
Sahai Lull. 

8 Cal. 121 (124, 125), In the mat- 
ter of Dhunnokazi. 

1921 Cal. 257 (257), Tcnaram Mon- 
dal v. Emperor. 

16 Cri. L. Jour. 170 (172): 42 
Cal. 422: 1915 Cal. 545, Ram Ram- 
jan Roy v. Emperor. 

17 Cri. L. Jour. 267 (268): 1916 
Pun. Re. 12: 1916 Lah. 408, Kaimi 
v. Emperor. 

1932 Lah. 500 (501), Lachmi- 
narain v. Emperor. 

1929 Pat. 343 (346): 8 Pat. 625, 
Mathura Te^cary v. Emperor. 

1931 Mad. W. N. 727 (728), Naga - 
ratna Thevan v. Emperor. 

1928 Pat. 46 (48), Parbhu Dusadh 
v. Emperor. 

1932 Bom. 279 (282): 56 Bom. 
434, Vasudeo Ralwant Oogte v. Em- 
peror. 

1927 Mad. 475 (476), Mxithaya 
Thevan v. Emperor. 

1923 Oudh 217 (224), Eruperor v. 
Narotan. 

1926 Pat. 5 (8), Pershad Texcari 
v. Emperor. 

Rat. 173 (173), Empress v. Ram- 


pari. 

(5) (1872-1892) 1872-1892 L. B. R. 634 (635), 

Nga Pya v. Empress (When commit- 
ting cases Magistrate to take care 
to send up evidence to prove that 
a body sent to the hospital for post 
mortem examination is really the body 
of the person referred to in the case 
under trial, or, that an article 
analysed by the Chemical Examiner 
was actually the article sent to him 
for analysis in the case under trial) . 

Note 8. 

(1) (1898) 20 All. 264 (265), Empress v. Ah- 
mad*. 

(1924) 1924 All. 817 (318): 46 All. 137, 
Jasxoant Singh v. Emperor. 

(1904) 26 All. 177 (178), Emperor v. Mu- 
hammad Had*. 

(1928) 1928 Rang. 299 (299): 6 Rang. 
531, Emperor v. Nga Khaing. 

(1934) 1934 Lah. 610 (610), Thana v. 

Emperor (Whether or not the examina- 
tion of the accused's witness by the 
Magistrate will help him, he is en- 
titled to have the witnesses examined). 

Note 9. 

( 1 ) (1926) 1926 Pat. 58 (59, 30), Emperot v. 

Phagunia Bhutan. 



Taking of evidence produced. 


1191 


witnesses. But this omission gave room for doubts. 1 Sub-S. (2) was inserted 
in 1898 in order to remove such doubts. The accused is now, of right, entitled 
to cross-examine the witnesses for the prosecution during the preliminary 
enquiry before the charge is framed. 2 The refusal or omission of the Magis- 
trate to give the accused an opportunity to cross-examine the witnesses for the 
prosecution is a legal flaw and will render the order of commitment liable to be 
set. aside 3 unless the accused has reserved the cross-examination to the Sessions 
Court. 4 


The proper time to exercise 1 he right of cross-examination is, after the 
examination in chief of each witness. The accused has no right to reserve his 
cross-examination till the examination in chief of all the prosecution witnesses is 
over. 5 But the Magistrate has a discretion in the exercise of his inherent power 
in suitable circumstances to allow the accused, 1o reserve his cross-examination. 0 


If the Magistrate, in the exercise of his discretion, permits the reserva- 
tion of cross-examination he cannot then refuse to recall the prosecution wit- 
nesses. 7 Thus where the accused applies for copies of statements made by pro- 
secution witnesses to the Police during the investigation with a view to cross- 
examine the witnesses and the Magistrate has ordered such copies to be furnish- 
ed under S. 162, he is bound to postpone the cross-examination of the prosecu- 
tion witnesses till such copies are obtained and then allow cross-examination 
with reference to such statements. 8 


A Magistrate has no power to curtail the cross-examination of witnesses, 
by directing the counsel for the accused not to put more than 6 to 8 questions 
to each withness. 9 The cross-examination of the prosecution witnesses under this 
section need not be confined to matters elicited in examination in chief. 10 7 , his 
sub-section speaks of the right of the accused to cross-examine the prosecution 
witnesses. But the Magistrate himself can cross-examine them if he thinks it 


necessary to do so for ascertaining the 

:S. 165, Evidence Act). 

~ Note 10. 

( 1 ) (1894) 21 Cal. 642 (662, 663), Empress 

v. Sagal Samba Sajao. 

,(2) (1924) 1924 Cal. 780 (780): 51 Cal. 442, 

Joytsna Nath. Sikdar v. Emperor. 

(1898) 20 All. 529 (531), Empress v. Brif 
Narain. 

(1900-1901) 5 Cal. W. N. 110 (113), In 
the matter of Surjya Narain Singh. 

(1894) 21 Cal. 642 (662), Empress v. 
Sagal Samba Sajoo. 

(1930) 1930 Cal. 754 (765): 57 Cal. 

945, Nanooram Ooenka v. Fulchand 
Jaypuria. 

(1868) 10 Suth. W. R. Cr. 25 (25), Em- 
press v. Shama Bunker Biswas. 

(1924) 1924 Cal. 780 (780): 51 Cal. 442, 
Jyotsna Nath Sikdar v. Emperor. 

4 31 See cases cited in foot-note 2, above. 

44) (1891) 2 Weir 260 (280), In re Saradhi 

Naiko. 

/5) (1919) 1919 L. B. 159 (160) : 9 Low. 

B. R. 109, Tambi v. Emperor. 

' (1912) 13 Cri. L. Jour. 448 (445) (All.), 
Durga Dalt v. Emperor. 

(1929) 1929 Cal. 598 (695): 57 Cal. 44, 
O. V. Raman ▼. Emperor (Where 
Magistrate asked the accused to 
cross-examine each witness before he 
left his box and they persistently re- 
fused to cross-examine the witnesses 


truth of the prosecution story. 11 (Vide 


and a prayer to reserve cross-oxenii- 
nation till a later stage was refused 
held, the Magistrate had committed 
no error of law) . 

(1931) 1931 Bora. 517 (518), R. R. Bhat 
v. Emperor (Do.). 

(1914) 15 Cri. L. Jour. 29 (30) (Mad.), 
Mahomed Kasim, In re (Do.). 
(1927) 1927 Pat. 243 (245): 6 Pat. 829, 
Sasdat Mian v. Emperor. 

(6) (1929) 1929 Cal. 593 (595): 57 Cal. 44, 

G. V. Raman v. Emperor. 

(1927) 1927 Pat. 243 (245): 6 Pat. 829, 
Sasdat Mian v. Emperor. 

(1919) 1919 L. B. 159 (180): 9 Low. 
B. R. 109, Tambi v. Emperor. 

(7) (1930) 1930 Cal. 754 (755): 57 Cal. 945, 

Nanooram Goenka v. Fulchand Jay- 
puria. 

(8) (1927) 1927 Pat. 243 (246): 6 Pat. 329, 

Sasdat Mian v. Emperor. 

(9) (1912) 18 Cri. L. Jour. 443 (445) (All.), 

Durga Datt v. Emperor. 

(But see (1929) 1929 Sind 137 (139): 23 
Sind L. R. 340, Emperor v. Wali- 
dino (Magistrate not to allow un- 
necessarily lengthy cross-examination). 

(10) (1871) 15 Suth. W. R. 34 (35), Queen v. 

Ishan Dutt. 

(11) (1915) 1915 Bom. 195 (196), Emperor v. 

Bai Mahalaxmi. 
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As to whether the accused is entitled to cross-examine the prosecution 
witnesses after i he charge is framed, see Notes under S. 213, infra. 

As to the right of the accused to cross-examine in cases commenced as 
trials but subsequently considered by Magistrate to be fit to be committed to 
Sessions, see S. 347 and Notes thereunder. 

11. Sub-S. (3) — Summoning of witnesses.— Under this sub-section, the 
Magistrate is bound to issue process for the attendance of any witness or the 
production of any document when such process is applied for, either by the 
prosecution or the accused 1 unless he deems it unnecessary to do so. 2 If he 
refuses to issue process, he must record his reasons for his refusal and an 
omission to record such reasons is an illegality and the subsequent order either 
of discharge or of commitment is liable to be set aside. 3 Inordinate delay, in 
applying for summons is a proper reason to refuse process. 4 So also, if it is 
brought to the notice of the Magistrate that the witnesses were summoned for 
the purpose of causing vexation to those witnesses, the Magistrate can refuse 
to issue summons. 5 If the Magistrate has exercised his discretion and recorded 
his reasons for such refusal the Revisional Court will not interfere with it unless 
the reason appears on the face of it to be untenable. 0 A Magistrate is bound to 
take the evidence of the witnesses summoned under this section. 0 ” 

The provisions of this sub-section must be read subject to the provisions 
of S. 204, sub-S. (3) and on private prosecutions the complainant must pay 
process fees before process can be issued at his instance. 7 As to the right of the 
accused to call for Police diaries, see S. 172 and Notes thereunder. 

12. Officer conducting prosecution. — See S. 495. 

13. Procedure where after commencing case as a trial of a warrant or 
summons case the Magistrate considers the case to be one which ought to be 
committed to the Sessions. — See S. 347 and Notes thereunder. 

14. Commitment by Civil or Revenue Courts in respect of offences 
committed before or brought under notice of such Court in course of judicial 

proceeding . — See S. 478 and Notes thereunder. 


S 208, 
Notes 
10—14. 


(1884) 7 All. 160 (162), Empress v. Kallu. 

Note 11. 

(1) (1924) 1924 All. 317 (318): 46 All. 137, 

Altar Jaswant Singh v. Emperor. 

(1903) 26 All. 177 (178), Emperor v. 

Muhammad Sadi. 

[See (1926) 1926 Jour. 145 (1) (Lah.), 

Sira Singh v. Emperor (Court 
should make every attempt to secure 
the evidence of persons whose evi- 
dence is extremely important for the 
case, either by procuring their at- 
tendance or by having their evidence 
taken on commission) . ] 

(3) (1912) 13 Cri. L. Jour. 778 (780) (Mad.), 

Sessions Judge of Coimbatore v. 
Immudi Kximara. 

(1915) 16 Cri. L. Jour. 415 (415): 42 

Cal. 608, Emperor v. Sarathi. 

(1927) 1927 Pat. 243 (247): 6 Pat. 329, 


Sasdat Mian v. Emperor. 

(3) (1927) 1927 Mad. 162 (162, 163), Kandct 

Raja v. Sangaiya Thevan. 

(4) (1929) 1929 Bom. 269 (272), Emperor v. 

YeUappa Durgaji Jadhaxo. 

(5) (1928) 1928 Mad. 652 (652), Saminatha v~ 

jxuppusami. 

(6) (1929) 1929 Bom. 269 (271), Emperor v. 

YeUappa Durgaji Jadhaxo. 

[But compare (1927) 1927 Pat. 243 (246): 

6 Pat. 329, Sasdat Mian v. Emperor 
(High Court in revision is not at 
all concerned as to whether the 
reasons given would have appealed, 
to another person or not) . ] 

(6-a) (1912) 13 Cri. L. Jour. 443 (444) (AH.),. 

Durga Dat v. Emperor. 

(7) (1928) 1928 Oudh 226 (227): 8 Luck. 863* 

Ram Dulari v. Mushtaq Ahmad. 
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When accused person to 
he discharged. 


.* (1) When the evidence referred to in Section 208, 

sub-sections (1) and (3), has been taken, 
and he has (if necessary) examined the 
accused for the purpose of enabling him to 
explain any circumstances appearing in the evidence against 
him, such Magistrate shall, if he finds that there are not suffici- 
ent grounds for committing the accused person for trial, record 
his reasons and discharge him, unless it appears to the Magis- 
trate that such person should be tried before himself or some 
other Magistrate, in which case he shall proceed accordingly. 

(2) Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous stage 
of the case if, for reasons to be recorded by such Magistrate, 
he considers the charge to be groundless. 


‘(CODE or 1882— S. 209.) 

209. When the evidence referred to in section 208, paragraphs 1 and 2, lias been 

taken, and he has examined the accused for the purpose of 
When accused person to enabling him to explain any circumstances appearing in the 
be discharged. evidence against him, such Magistrate shall, if he finds 

that there are not sufficient grounds for committing the 
accused person for trial, discharge him, unless it appears to the Magistrate that such 
person should be tried before himself or some other Magistrate, in which case he shall pro- 
ceed accordingly. 

Nothing in this section shall be deemed to prevent a Magistrate from discharging 
the accused at any previous stage of the case if, for reasons to be recorded by such 
Magistrate, he considers the charge to be groundless. 


(CODE OF 1872 — S. 195, Para. 1 and Expl. III.) 

195. When a Magistrate finds that there are not sufficient grounds for committing 

the accused person to take his trial before the Court of 
When accused person to Session or High Court, or for remanding him, he shall dis- 
be discharged. charge him, unless it appears to the Magistrate that such 

person should be put on his trial before himself, in which 
case he shall proceed under chapters XVI, XVII or XVIII of this Act. 

* ***** * * 

EXPLANATION III. — An order of discharge cannot be made until the evidence of 
the witnesses named for the prosecution has been taken. 


. (CODE OF 1861 — S. 225.) 

225. When a Magistrate finds that there are not sufficient grounds for committing 

the accused person to take his trial before the Court of 
When accused person to Session or for remanding him, he shall discharge him, un- 
be discharged. less it shall appear to the Magistrate that such person 

should be put on his trial before himself, in which case he 
ahall proceed under Chapter XIV of this Act. 

Cr. P. C.— 150 
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SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES . . . . . . . . 1 

SCOPE OF SECTION .. .. .. .. 2 

'WHEN THE EVIDENCE REFERRED TO IN S. 208, SUB-Ss. (1) 

AND (3) HAS BEEN TAKEN” .. .. .. 3 

EXAMINATION OF THE ACCUSED . . . . . . 4 

SUFFICIENT GROUNDS FOR COMMITTING THE ACCUSED . . 3 

“SHALL DISCHARGE HIM” .. .. .. .. 6 

EFFECT OF ORDER OF DISCHARGE . . . . . . 7 

POWER OF MAGISTRATE TO AWARD COMPENSATION TO 

ACCUSED ON DISCHARGE . . . . . . 8 

RECORDING REASONS FOR DISCHARGE . . . . 9 

ORDER BY SUPERIOR COURT FOR FURTHER INQUIRY OR 

COMMITMENT TO SESSIONS . . . . . . 10 

“UNLESS IT APPEARS . . . ACCORDINGLY”.. .. 11 

SUB-S. (2)— DISCHARGE WITHOUT COMPLETING INQUIRY 

WHERE CHARGE IS GROUNDLESS . . . . 12 

REVISION . . . . . . . . . . 13 


Other Topics. 


f'ommittnl when to be made. See S. 206, 
Notes 5 and 6. 

Committal when not to be made. See S. 206, 
Note 6, Pts. 3 and 4 and 7 and 8. 

Competency to give evidence after dis- 
charge. See Note 7, Pt. 1. 

Discharge without any evidence. See S. 208, 
Note f>, Pt. 2. 

Craver offences — Committal preferable. See 
S. 206, Note 6, Pts. 2 and 6. 

Magistrate’s duty. See Note 5, Pt. 2, Note 

1 . Legislative Changes . — 


6, Pts. 1 and 3. See also S. 208, Note 
6 . 

Major and minor offences. See Note 6, Pts. 
3 and 4. 

Question of mere probabilities or complicat- 
ed questions — Committal preferable. 
See S. 206, Note 6, Pt. 5. 

Refusal of Magistrate to enquire. See 
S. 208, Note 8, Pt. 1. See S. 208, Note 
11, Pt. 3. 

Scope of enquiry. See Notes 5 and 6. 


Differences between Codes of 1861 and 1872 — 

M) The words ‘‘or High Court'’ were added after the words “Court 
of Session” in the Code of 1872. 

(2) If the Magistrate should hold that the accused person should be 

tried before himself, the Code of 1861 provided that he should 
proceed under Chapter 14 thereof which related to the procedure 
to be followed in the trial of warrant cases ; but the Code of 1872 
provided that in such circumstances the Magistrate should 
proceed under Chapters 16, 17 or 18 thereof (which laid down 
the procedure for the trial of summons cases and warrant cases 
and for summary trials respectively.) 

(3) Three explanations were added to the section in the Code of 1872. 

Explanation I provided that, except in compoundable cases, the 
absence of the complainant was not in itself a sufficient ground 
of discharge. Explanation II, provided that a discharge was not 
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equivalent to an acquittal and did not bar the revival of a prose- 
cution for the same offence. Explanation III provided that 
an order of discharge could not be made until the evidence of all 
the witnesses named for the prosecution had been taken. 

Changes made in 1882 


( 1 ) 

( 2 ) 

(3) 

(4) 


The words relating to the taking of evidence referred to S. 208 and 
the examination of the accused were added at the beginning of 
the section. 

The words “before the Court of Session or High Court, or for 
remanding him” which occurred after the words “for committing 
the accused person to take his trial” in the Code of 1872 were 


omitted. 

The words “or some other Magistrate” after the word “himself” 
were added in the Code of 1882. 

The three explanations to the section referred to above which 


occurred in the Code of 1872 were omitted. 

(5) The second paragraph to the section providing for the discharge of 
the accused before completely taking the evidence for the 
prosecution and the defence was added. 

Changes made in 1898 — 

(1) The words “if necessary" were added after the words “he has” and 
before the words “examined the accused”. 


(2) The words requiring reasons to be recorded for an order of discharge 
under sub-S. (1) were added. 


2. Scope of Section. — This section specifies the procedure to be 
^adopted where, after the evidence referred to in S. 208, has been taken, the Magis- 
trate finds that there are no sufficient grounds for committing the accused. 
Where there are sufficient grounds, a charge should be framed under S. 210. 
There may be a further examination of witnesses after the charge is framed 
(Ss. 211 and 212), and, if the Magistrate is satisfied after such examination that 
there are not sufficient grounds for committing the accused to the Court of 
•Session he can cancel the charge and discharge the accused (S. 213.) 

The provisions of this section may be compared with those of S. 253 
which deals with the discharge of an accused person in the trial of warrant 
•cases. The following are the chief points of distinction between the two 
^sections. 

(1) The ground of discharge under this section is that the Magistrate 

holds that there are not sufficient grounds for committing the 
accused person for trial; under S. 253 the ground of discharge 
is that the Magistrate holds that no case has been made out 
against the accused which, if unrebutted, would warrant his 

conviction. 

(2) The order of discharge under this section is passed after the 

I, ; , evidence for the prosecution as well as that for the defence has 

been taken; while under S. 253 the order of discharge is passed 
* before the evidence for the defence is taken. 


S. 209, 
Notes, 
1 — 2 . 
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(3) Under sub-S. (2) of S. 209, as well as -of S. 253 the Magistrate 

can discharge the accused even before the whole of the evidence 
referred to in sub-S. (1) of the respective sections has been 
taken. But under S. 209 the Magistrate must record the reasons 
whether the order of discharge is under sub-S. (1) or under 
sub-S. (2) ; while under S. 253 no reasons need be recorded for 
an order of discharge under sub-S. (1) though reasons have 
to be recorded only in case of discharge under sub-S. (2). 

(4) There is no provision in the trial of warrant cases for cancelling 

a charge once framed and for discharging of the accused. There 
is such a provision in the case of preliminary enquiries in 
Sessions cases (S. 213.) 

3. “When the evidence referred to in S. 208, sub-Ss. (1) and (3) has 
been taken”. — Except in cases coming under sub-S. (2) the Magistrate must 
hear all the evidence referred to in S. 208, sub-Ss. (1) and (3), before he can 
consider whether there are, or are not, sufficient grounds for commitment. 1 Such 
evidence includes evidence both for the prosecution as well as the defence and 
hence, it is not open to a Magistrate merely on the evidence for the prosecution 
and before he has taken the evidence for the defence, to consider whether there 
are sufficient grounds for committing the accused. l H The contrary view 2 
though tenable under the Codes of 1872 and 1861 3 cannot be considered good 
law under the present Code in view of the express language of this section. 

Under sub-S. (3) of S. 208, if the prosecution or the accused applies to 
the Magistrate to issue summons for the attendance of any witnesses whose 
evidence may be desired, it is open to the Magistrate to refuse the application, 
if he thinks fit to do so. This section by requiring the Magistrate to take the 
evidence referred to in sub-S. (3) of S. 208 before considering if there are 
sufficient grounds for committing the accused does not deprive him of the 
discretion be has under that sub-section to refuse to summon any witness whom 
a party may desire to summon. 4 

Although it is open to an accused to insist on giving his evidence before 
the Magistrate frames a charge against him or decides to discharge him, yet, an 
accused is not bound to tender any evidence in the preliminary inquiry and his 
refusal to produce any evidence in such inquiry cannot give rise to any adverse 
inference against him. 5 


Section 209 — Note 3. 

(1) (1903) 26 All. 564 (567), Fattu v. Fattu. 

(1899) All. W. N. 135 (135), Empress 

v . Dukes. 

(1912) 13 Cri. L. Jour. 443 (444) (All.), 
Durga Datt v. Emperor. 

(1872-1892) 1 Bur. L. R. 538 (539), Nga 
Po Se v. Empress. 

(1874) Pun. Re. No. 17, p. 29, Nihel 
Singh v. Mohamda. 

[See (1879) 3 Cal. L. R. 263 (264), Ishun 
Ghunder v. Tlurg Doyal. 

(1876) Rat. 100 (101), Reg. v. Sita. 

(1877) Rnt . 121 (121) (Act X of 1872 

did not prevent the discharge of an 
accused person if all the witnesses 
named for the prosecution who are 
forthcoming and accessible have been 
examined) . 


(1865) 2 Suth. W. R. 65 (65), Queen v. 
R. Anderson. ]. 

( l-a) (1928) 1928 Rang. 299 (299): 6 Rang. 

531, Emperor v. Nga Khaing (Com- 
mitting Magistrate is hound to con- 
sider the defence evidence if it ia 
tendered and omission on his part to 
do so is not a mere irregularity but 
an illegality) . 

(2) [See (1911) 12 Cri. L. Jour. 20 (20) 

(Mad.), Jamal Alahomad v. Moideen 
Sa Rotuther.] 

(3) (1865) 2 Suth. W. R. 50 (50), Queen v. 

Hamath Roy. 

(4) (1912) 13 Cri. L. Jour. 778 (779): 36 

Mad. 321, Sessions Judge of Coimba- 
tore v. Immudi Kumara. 

(5) (1927) 1927 Pat. 292 (295), K'jmar Prasad 

v. Emperor. 
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. • Sub-S. (2;) expressly reserves the power of the Magistrate to discharge 
an accused person even before he lias taken any evidence if he finds that the 
charge is groundless. This is a new provision. {See Note 1, ante.) 

4. Examination of the accused. — See S. 342 and Notes thereunder. 

5. Sufficient grounds for committing the accused. — In commitment 
proceedings, what the Magistrate has to see is whether there are sufficient 
grounds for commitment and not whether there are sufficient grounds for 
conviction. Hence, where there is a prima facie case for commitment the 
Magistrate is bound to commit the accused and is not empowered to enter into 
nice questions of the probabilities of the case and discharge the accused on the 
ground that in his opinion the evidence is not sufficient to sustain a conviction. 1 
But for* the purpose of determining whether there is a prima facie case for 
committal the Magistrate is entitled, at any rate, to some extent, to weigh the 
evidence 2 (sec also Note 3) and if he finds that the evidence against the 





(1) (1887) 

(1906) 

(1904) 

( 1871) 

(1883) 

( 1903) 
( 1918) 

(1919) 

(1903) 

(1927) 


(1887) 

(1910) 

(1920) 


Note 6. 

11 Bom. 372 (374), Empress v. 
Nomdoo Satvaji. 

4 Cri. L. Jour. 66 (67): 28 All. 
705, Emperor v. Ram KhUawan. 

1 Cri. L. Jour. 56 (57): 26 All. 
227, Chiranfi Lai v. Ram Lai. 

3 N.-W.P. 27 (27), Queen v. Maha 
Singh. 

6 Ail. 40 (42), Empress v. Ram 
Lai. 

26 All. 564 (567), Fnltu v. Fattu. 

1918 All. 126 (1) (126) : 40 All. 

615, JIail Ram v. Oanga Sahai. 

1919 All. 9 (10), Sahdeo v. Sarjoo. 

27 Bom. 84 (89), Emperor v. Varj- 

I vandas. 

1927 All. 279 (282): 49 All. 443, 
Emperor v. Allah Mahr (If the evi- 
dence is balanced then it is a matter 
to be tried and it is his duty to com- 
mit for trial) . 

Rat. 319 (320), Empress v. Namdoo. 

II Cri. L. Jour. 692 (693), In re 
Bai Parvali. 

1920 Cal. 40 (41), Hoze Ali v. Em- 


peror. „ 

(1924) 1924 Cal. 639 (640): 51 Cal. 849, 
Tarapada Bisv'as v. Kalipada. 

(1926) 1926 Cal. 528 (528), Ka*im Ali v. 
Sarada Kripa. 

(1908) 8 Cri. L. Jour. 263 (265): 1908 
Pun. Re. No. 14. Hazara Singh 
v. Bishen Singh. 

(1923) 1923 Bah. 337 (338): 4 Lah. 69, 
Maulu v. Emperor. 

(1929) 1929 Lah. 403 (404), Emperor v. 
Wafador. 

(1913) 14 Cri. L. Jour. 529 (544, 545), 
National Bank ol India v. Kothanda- 
rama Chdtty. 

(1927) 1927 Mad. 277 (277), Ohxnnammal 
v. Konda Reddy. 

(1925) 1925 Mad. 1061 (1062): 48 Mad. 

874, Mania Manicka Padayachi, In 


T*C 

(1920) 1920 AH. 52 (52), Makhni v. 

Farzand Ali (Magistrate finding that 
one or other of accused was con- 
cerned in the affair but discharging 
on ground that there was not suffi- 
cient evidence justifying a conviction 
— Held that he ought not to dis- 
charge) . 

(1920) 1920 Pat. 591 (592), Dalmackund 
Das v. Emperor. ' 

(1920) 1920 Mad. 94 (90): 34 Mad. 330, 
In re Oandi Apparazu. 

(1910) 1916 Mad. 1220 (1227-1228), Vara- 


sappayya v. Varnsayya Shanbhoguc. 

(1891) 1891 Pun. Re. No. 3 (10), Queen 
v. ( riirdit Singh. 

(1893) 1893 Pun. Re. No. 1 (6), Mangal 
Singh v. Empress. 

(1925) 1925 Oudh 167 (168), Chheda Khan 
v. Emperor. 

(1903) 1903 Pun. L. R. No. 148 (611), 
Emperor v. Mali. 

(1929) 1929 Sind 137 (139): 23 Sind L. 

R. 340, Empress v. Walidino (Magis- 
trate not justified in allowing long 
cross-examination of witnesses as he 
has only to find whether there was 
a prima facie case for committing to 
the sessions or not) .. 

(1930) 1930 Sind 99 (103): 24 Sind L. 
R. 96, Nur Khan v. Emperor. 

(1872-1892) 1 L. B. R. 348 (348), Grown 
v. Po Vyum. 

(1931) 1931 Cal. 607 (611), Sher Singh 
v. Jitendranath Sen. 

(1911) 13 Cri. L. Jour. 688 (688) (Cal.), 
Fazar A(i v. MazharuUa. 

(1915) 1915 All. 86 (86), Mangat Ali v. 
Emperor. 

(1928) 1928 Bom. 220 (220, 221), Burjorji 
Voivroji Kelaxealla v. Emperor. 

(1881) 2 Weir 652 (653). H. O. Proceed- 
ings. 10/A Sept., 1881. 

(1935) 1935 All. 366 (368), Alopi Din v. 

Emperor (Magistrate not to weigh 
evidence or give benefit of doubt to 
accused ) . 

| See (1933) 1933 Lah. 39 (39), Mahamma 
Khan v. Emperor (Evidence both 
against and in favour of accused — 
Magistrate committing to Sessions de- 
liberately leaving it to Sessions 
Court to decide as to reliability of 
tho evidence — Conviction not quash- 
ed) . 1 

(2) (1883) 5 All. 161 (162, 163), Lachman 

v. Juala (There is nothing in law 
which prohibits discharge of tho ac- 
cused, even though there is tho evi- 
dence of witnesses who claim to bo 
eye-witnesses, but whom the Magis- 
trate entirely discredits) . 

(1907) 6 Cri. L. Jour. 406 (411) (Cal.). 

Ranh B chari Lai Mandal v. Emperor 
(Do.). 

(1901) 5 Cal. W. N. 110 (112), In tho 
matter of Surfya Varain Singh 
(Do. ) . 

(1890) 21 All. 265 (267), In re Kalyan 
Singh. 

(1915) 16 Cri. L. Jour. 429 (431): 37 All. 
355, Dharam Singh v. Joti Prasad. 
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accused is totally untrustworthy and that there are not sufficient grounds for 
commitment he is bound to discharge the accused under this section. 3 Thus, 
where there is a case and a counter-case the counter-case cannot be committed 
to the Sessions merely because the main case stands committed. 4 See also 
Notes to S. 437, infra and the undermentioned cases. 5 

6. “Shall discharge him”. — It has been seen in Note 5 that when the 
Magistrate finds that there are no sufficient grounds for committing the accused 
lie is bound to discharge him. Hence, where in proceedings against A, some of 
the witnesses say that the offence was committed by B, the Magistrate should 
not suspend the proceedings against A and go on with the case against B, with 
a view to commit either the one or the other of them. The Magistrate should go 


(1904) 1 Cri. L. Jour. 519 (524): 26 All. 
564, Fattu v. Frtttu. 

(1922) 1922 All. 168 (169): 44 All. 57, 
Muhammud Abdul Hadi v. Balden 
Sahai (Magistrate is 'veil within his 
powers in cross-examining prosecu- 
tion witnesses) . 

(1915) 16 Cri. L. Jour. 747 (748): 1915 
Bom. 195 (Bom.), Emperor v. 

Bai Mnhalaxmi (Do ). 

(1907) 5 Cri. L. Jour. 213 (215) (Bom.), 
Emperor v. Rawji Mari Yelgaumkar. 

(1933) 1933 Bom. 158 (160): 57 Bom. 430, 
Emperor v. Para shram Bhika. 

(1924) 1924 Cal. 639 (640): 51 Cal. 849, 
Tarapada Biswas v. Kaiipada Ghose. 

(1926) 1926 Cal. 528 (528), Kasim Ali v. 
Sarada Kripa Leba. 

(1902-03) 7 Cal. W. N. 77 (79), Uarbans 
Singh v. Fakir Das. 

(1922) 1922 Mad. 43 (44), Ponniah Tim- 
malai Vandayya Thevar, In re (To 
hold otherwise would be to make the 
preliminary enquiry directed by the 
(’ode, a mere matter of form while 
it. is intended to be a safeguard 
against false or frivolous cases being 
sent up for trial and innocent men 
from being put to the trouble and 
expense of undergoing a trial in the 
Court of Sessions) . 

(1899) 1899 All. W. N. 135 (135), Em- 
press v. Dukes. 

(1910) 11 Cri. L. Jour. 751 (762) (Lah.), 
Mir Abdula v. Emperor. 

(1910) 11 Cri. L. Jour. 18 (19): 1909 
Pun. Re. 10. Sultani v. Emperor. 

( 1923) 1923 Lah. 279 (280), Ahmed v. 
Emperor. 

(1923) 1923 Lah. 337 (338): 4 Lah. 69, 
Maulu v. Emperor. 

(1926) 1926 Jour. 151 (5) (152), Ratan 

Mani v. Jlans Ram. 

(1920) 1920 Pat. 46 (46), Sheikh Tincouri 
v. Emperor. 

(1925) 1925 Pnt. 279 (280), Munshi Han- 
der v. Karu Mander. 

(1926) 1926 Pat. 5 (8), Pershad Tewari 
v. Emperor. 

(1914) 1914 Mnd. 424 (425), In re Damap- 
pa Palai. 

(1910) 11 Cri. L. Jour. 692 (693, 694): 
35 Bom. 163, In re Bai Parwati. 

(1915) 16 Cri. L. Jour. 307 (308) 

(Mad.), Narasappayya v. Nara- 

sayya Shanbhoge . 

(1918) 1918 U. B. R. 11 (11): 3 U. B. 
R. 29, Nga Hmyin v. Emperor. 

(1921) 1921 Sind 5 (6): 15 Sind L. R. 
1, Aidas Tekchand v. 5a6nn. 

(1925) 1925 Oudh 167 (168), Chheda Khan 
v. Emperor. 

(1927) 1927 Rang. 74 (78): 4 Rang. 471, 
Maung Htin Qyaw v. Haung Po Sein. 

(1903) 1903 Pun. L. R. No. 148 (611), 
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Emperor v. Mali. 

1 Weir 288 (289). 

2 Weir 260 (261), Sankaraya v. 
Kerala Subba Aiyer. 

1930 Mad. W. N. 683 (684), Yen - 
kaUtsxeami v. Bayya Ohimpiri. 

1931 Mad. W. N. 116 (117), 

Chandrakasi Malavirayar v. Empe- 
ror. 

14 Cri. L. Jour. 491 (491) (All.), 
Shahzad v. Emperor. 

1924 All. 664 (665): 46 All. 537, 
Gaupat Lai v. Emperor. 

1925 All. 670 (670, 671), Akbar 
Ali v. Raja Bahadur. 

14 Suth. W. R. 16 (16), Queen v. 
Krishto Doba. 

1884 All. W. N. 14 (14), Em- 

press v. Sumer. 

1924 All. 664 (665): 46 All. 537, 
Ganpat Lai v. Emperor. 

Rat. 746 (746), Empress v. Vaja 
Raiji. 

11 Cri. L. Jour. 692 (693) (Bom.), 
In re Bai Parvati. 

7 Suth. W. R. Cr. 1 (1). 

19 Suth. W. R. 49 (51), Rajah 
Nilmonee v. Boma Churn. 

1923 Lah. 279 (280), Ahmad v. 
Emperor. 

1899 All. W. N. 135 (135), Em- 


press v. Duke 8. 

16 Cri. L. Jour. 5 (7): 1915 Cal. 
715, Sreemanta Chatter jee v. Suren- 
dra Nath. 

15 Mad. 39 (40), Empress v. Munu- 
sami. 

1878 Pun. Re. No. 35 (85), Queen 
v. Fakir Ali. 

2 Weir 255 (257), Ohinnasamy 
Naidu v. Veeriah Naidu. 

1932 Rang. 193 (194): 10 Rang. 
495, Emperor v. Maung Chit Sen. 
2 Cri. L. Jour. 534 (549) (Cal.), 
Sheobux Ram v. Emperor (Mere 
suspicion, even strong suspicion, is 
not enough for commitment) . 

1933 All. 482 (484), Mt. Inoyia v. 
Harbans Prasad (If the Magistrate 
discharges the accused in such a 
case the Magistrate cannot be said 
to usurp the functions of a trial 
Court) . 

1932 Mad. W. N. 692 (697), 

Jaggu Naidu v. Emperor. 

Rat. 73 (73), Reg. v. Sangapa (Ma- 
gistrate not justified in discharging 
an accused person merely because he 
had been illegally arrested by the 
Police) . 

1874 Pun. Re. No. 17 (29), NVuil 
Singh v. Mohamda (Offence disclosed 
different from offence complained — 
No ground for discharge) . 



When accused person to be discharged. 


1199 


on with the enquiry against A, and proceedings should not he started against 
B, until A is either convicted, acquitted or discharged. 1 

It has been held that an order of discharge may he presumed to have 
been made though there is no formal order on the record. 2 Similarly, it has 
been held that where a person is charged with a major offence and the Magistrate 
finding that such a charge does not lie frames a charge for a minor offence and 
proceeds on the basis of such charge his proceeding amounts to a discharge with 
reference to the major offence so as to enable a Court of revision to direct a 
further inquiry or a commitment to the Sessions. 8 But, where the prosecution 
did not press for a charge being framed for a major offence, the mere fact that 
the accused has been charged with a minor offence does not mean that he has 
been discharged in respect of the major offence. 4 

7. Effect of order of discharge.— An order of discharge does not 
operate as an acquittal and does not bar a fresh trial of the accused for the same 
offence fS. 403). But the person discharged is no longer an accused person 
and the disqualification of an accused person to give evidence in his own case 
does not attach to him. 1 A discharge is also such a termination of a prosecution 
as would entitle the discharged person to maintain an action for damages for 
malicious prosecution. 2 

See also Notes under Ss. 403 and 435 to 439. 

8. Power of Magistrate to award compensation to accused on 
discharge. — See S. 250 and Notes thereunder. 

9. Recording reasons for discharge.—' The Magistrate must record his 
reasons when he discharges an accused person under this section. 1 But lie need 
not, however record a formal judgment as laid down in S. 367 in such cases. 2 
Where there are several accused and different accused are discharged at different 
stages of the inquiry, it is enough if the reasons for their discharge are recorded 
at the end of the inquiry. 3 

10. Order by Superior Court for further inquiry or commitment to 
Sessions. — See Ss. 435-439 and Notes thereunder. 

11. “Unless it appears . . . accordingly — Where there are no 
sufficient grounds for commitment the Magistrate may, in proper cases, try 
the case himself or send it to any other Magistrate for trial instead of 
discharging the accused. 1 But where there are good grounds for commitment 
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v. Emperor. 
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982, Marappa Qoundan, In re. 

No to 7. 

(1) (1908) 9 Crl. L. Jour. 870 (872): 4 Low. 
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Sein. 

(2) (1918) 1918 AH. 126 (126): 40 All. 615, 

If ait Ram x- Ganga Sahai. 

(3) (1922) 1922 Mad. 195 (196), In re Naram- 

ban. 

Note 11. 

(1) (1899) 22 Mad. 459 (460), Empress v . Ran- 

gamani. 

(1884) 10 Cal. 85 (86), Empress v. Parama - 
nanda (Section 209 empowers a 
Magistrate holding an enquiry to try 
the case himself If he thinks that 
only an offence within his jurisdie- 
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S. 210. 


the Magistrate is bound to frame a charge and commit the case to the Court of 
Session. He has no power in such cases to send the case to a Magistrate with 
special powers under S. 30, although such specially empowered Magistrate may 
have jurisdiction to try the offence. 2 

12. Sub-S. (2) : Discharge without completing inquiry where charge is 
groundless. — S. 195 of the Code of 1872 expressly forbade a Magistrate in a 
preliminary inquiry under this chapter to discharge an accused person before 
completely taking the evidence for the prosecution. This provision has been 
omitted in the latter Codes and sub-S. (2) has been added which expressly 
permits the Magistrate to discharge an accused person at any stage of the 
inquiry if lie finds that the charge is groundless although he has not fully taken 
the evidence either for the prosecution or for the accused. 1 Thus, when the 
account given by the prosecutor himself, of a transaction is of such a nature as 
to deprive it of a criminal character the Magistrate is justified in concluding 
that the charge is groundless and in discharging the accused immediately 
without proceeding further with the inquiry. 2 But an order of discharge under 
this sub-section can only be passed by a Magistrate who is legally seised of the 
case. Thus, where a case cannot be taken cognizance of, for want of a complaint 
from the proper source under S. 195, the Magistrate cannot discharge the accused 
under this sub-section. 3 

13. Revision. — See Ss. 435 to 439 and Notes thereunder. 


When charge is to 
framed. 


be 


2 1 O.* (1) When, upon such evidence being taken and 

such examination (if any) being made, the 
Magistrate is satisfied that there are suffi- 
cient grounds for committing the accused 
for trial, he shall frame a charge under his hand, declaring with 
what offence the accused is charged. 

(2) As soon as such charge has been framed, it shall be 

charge to he explained, read an d explained to the accused, and a 
and copy furnished to accu- copy thereof shall, if he so requires, be 

given to him free of cost. 


: ’ : (CODE OF 1882— S. 210.) 

210. When, upon such evidence being taken and such examination (if any) 

being made, the Magistrate finds that there are sufficient 
W lien charge is to be grounds for committing the accused for trial, he shall 
framed. frame a charge under his hand, declaring with what offence 

the accused is charged. 


tion has been committed. But this 
course should be very rarely, if ever, 
taken by any officer invested with 
special powers under S. 30). 

(2) (1902-03) 7 Cal. W. N. 457 (460), Amir 

Khan v. Emperor. 

Note 12. 

fl)' (1884) Rat. 201 (201), Dhanjibhoy v. 

Pyarji. 


[See also (1933) 1933 All. 690 (694): 55 
All. 1040, S. H. Jhabwala v. 
Empeiror. 

(2) (1928) 1928 Lab. 945 (946), Amar Nath 

v. Emperor. 

(1884) Rat. 201 (201), Dhanjibhoy v. 
Pyarji. 

(3) (1933) 1933 Mad. 413 (416), Subramanya 

Ayyar v. Swami Kannu Chetti. 
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SYNOPSIS. 

LEGISLATIVE CHANGES 
SCOPE OF SECTION 

“WHEN UPON SUCH EVIDENCE BEING TAKEN” 
EXAMINATION OF TIIE ACCUSED 

"IS SATISFIED THAT THERE ARE SUFFICIENT GROUNDS 
FOR COMMITTING TIIE ACCUSED ” 

“HE SHALL FRAME A CHARGE” 

FORM AND CONTENTS OF CHARGE 
JOINDER OF CHARGES . 

POWER OF SESSIONS COURT TO ADD TO OR ALTER CHARGE 
FRAMED BY COMMITTING MAGISTRATE 
PLEA OF INSANITY RAISED IN DEFENCE— PROCEDURE 
SUB S. 2— CHARGE TO BE READ AND EXPLAINED TO 
ACCUSED 

RIGHT OF ACCUSED TO CROSS-EXAMINE PROSECUTION 
WITNESSES AFTER CHARGE IS FRAMED 


Note No. 


9 

10 

11 

12 


Charge to be explained, 
and copy furnished, to 
accused. 


As soon as t lie charge has been framed, it shall bo 
rend and explained to the accused and a copy thereof shall, 
if he so requires, be given to him free of cost. 


•» 


* 


* 


* 


* 


•X 


♦ 


(CODE OF 1872— S. 198, Para. 1 and S. 199.) 

198. When the Magistrate determines to send the accused person before the Court 

of Session or High Court for trial, he shall, after the evi- 
Contents of charge. donee has been recorded, make a written instrument under 

' his hand and seal, declaring with what offence the accused 

person is charged, and shall direct him to be tried by such Court on such charge. He 
shall also record his reasons for committing such accused person. 

* ***** * * 


199. As soon ns the charge on which the accused 
Copy of charge to be person is to be tried has been prepared, it shall be read and 
furnished to accused. explained to him; and a copy or translation thereof shall 

be furnished to him, if he so require. 


(CODE OF 1861— Ss. 227 and 233.) 


Copy of charge to be 
furnished to accused 
person. 


227. As soon as the charge on which the accused 
person is to be tried, has been prepared as hereinafter 
directed, it shall be read to him, and a copy or translation 
of it shall be furnished to him, if he require it. * * * 


• . CHAPTER XIII. 

• Of the Charge. 

233.. When the Magistrate has determined to send the accused person before the 

Court of Session for trial, he shall make a written instrn- 
What the charge is to ment under his hand and seal, declaring with what offence 
contain.; . the accused person is charged, and shall, direct the accused 

person to bo tried by such Court on such charge. "A copy 
of this instrument shall be forwarded with the record of the preliminary inquiry » to. the 
Court of Session before which the accused person is to be tried, and a copy shall also, be 
cent to the Public Prosecutor or to the officer appointed to conduct the prosecution. , - 

Or. P. C.— 151 
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00 -4 C5 rf- CO tO H 


1202 


Framing of charge. 


S. 210, 
Notes 
1 — 2 . 


Other Topics. 

Addition or Amendment of charges. Sec 
Note 2, Pt. 3. 

Committal where some to he committed and 
others who need not he committed. See 
S. 206, Note 6, Pt. 10. 

Discharge even after charge. See Note 2, 

Pt. 2. 

Duties of Magistrate under this chapter. 

See Ss. 209 to 213 also S. 209, Notes 5 
and 6. S. 208, Note 6, Pt. 3. 

Duty of framing charge is with Magistrate. 

'See Note 6, Pt. 1. 

1 . Legislative Changes . — 

Differences betivem Codes of 1861 and 1872 — 

Referring to the circumstances under which a case could be com- 
mitted to the Sessions, S. 226 of the Code of 1861 used the words 
“When evidence has been given before a Magistrate which appears 
to be sufficient for the conviction of the accused” whereas the 
words used in S. 196 of the Code of 1872 were “When 
evidence has been given before a Magistrate which appears to 
justify him in sending the accused person to take his trial. . . . 

Changes made in 1882 — 

(1) The opening words of the section were added in order to make 

it clear that the Magistrate must consider the evidence for 
the accused also before determining the question whether he- 
should discharge the accused or whether he should frame a 
charge against him. 

(2) The provision for the supply of a translation of the charge to- 

the accused which occurred in the prior Code (S. 199) was 
omitted . 

(3) The provision that the supply of a copy of the charge to the 

accused should be free of cost was new. 

(4) The Code of 1872 provided that the order for commitment 

should be made in the charge itself (S. 198 of the Code) 
whereas the Code of 1882 provided for a separate order of com- 
mitment ( S . 213 ) . 

Changes made in 1898 — 

Sub-S. (2) to S. 213 was newly added providing for the cancella- 
tion of a charge already framed by the Magistrate and the dis- 
charge of the accused even after a charge is once framed against 
him. 

2 . Scope of section . —Section 209 lays down when an accused person 
may be discharged in commitment proceedings. This section provides for the 
framing of a charge in such proceedings . A charge under this section should 
be framed only if the Magistrate is satisfied that there are good grounds for 


Framing charge as opposed to committal. 
See Note 2. 

Improper addition of charges. Sec Note 
6, Pt. 5. 

Jurisdiction of District Magistrate to inter- 
fere. See S. 206, Note 8 . 

Object of the section. See S. 206, Notes 
3 and 4. 

Scope of enquiry. See S. 209, Notes 5 and 
6 . 

Sessions Court without jurisdiction. See 
S. 206, Note 9. 
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commitment. But the mere framing of a charge does not by itself amount to 
a commitment which should he made by a separate order under S. 213 1 It 
may also be noted that the order of commitment under S. 213 cannot he made 
immediately on a charge being framed without anything further being done. 
Ihere is a further procedure to he followed under Ss. 211-213 before an order 
of commitment can he made. Moreover, it is open to a Magistrate to take fur- 
ther evidence after the charge is framed and if upon such evidence being taken he 
finds there are not sufficient grounds for committing the accused he can cancel the 
charge and discharge the accused. 2 It is also open to a Magistrate to amend 
the charge after it is framed and proceed to try the case himself instead of com- 
mitting it to the Sessions.* 


3. “When upon such evidence being taken”.— This expression refers 
to the evidence mentioned in 8. 208, sub-Ss. (1) and (3). The section requires 
that the Magistrate should consider whether there are sufficient grounds for 
committing the accused to the Sessions only after such evidence has been taken. 
Hence, the Magistrate has no power to frame a charge under this section until 
he has taken all the evidence which the accused may desire to produce. 1 But 
this does not mean that a Magistrate is bound to summon any witness that a 
party may desire to call; under sub-S. (3) of S. 208 the Magistrate has a 
discretion to refuse an application for summons to any witness. 2 Similarly, the 
Magistrate need not go on recording evidence when it is unnecessary to do so- 
Thus, when the evidence already let in by the prosecution is sufficient to establish 
a prima facie case against the accused, the Magistrate is not bound to take the 
rest of the prosecution evidence also. 3 8. 208, sub-S. (1) empowers the Magis- 
trate to call for any evidence that he may consider necessary and it is open to 
him to call witnesses himself and take their evidence for the purpose of finding 
out if the case is a fit one for committal to the Sessions. 4 

As to power of a Magistrate to frame a charge on the basis of evidence 
recorded by another Magistrate, see Notes under S. 350. 

1 J - See also Notes under Ss. 208 and 209. 

4. Examination of the accused. — Sec S. 342 and Notes thereunder. 

5. “Is satisfied that there are sufficient grounds for committing the 
accused”. — A charge must be framed under this section only on the Magis- 
trate being satisfied that there are sufficient grounds for commitment. 1 As to 


S. 210, 

Notes 

2-5. 


t 


Section 210 — Note 2. 

(1) (1885) 15 Cal. 608 (622), Bari Pass v. 

(1910) 11 Cri. L. Jour. 486 <487) (Bom.), 
Emperor v. Venkatesh Sadashiv. 
(1914) 1914 Cal. 312 (312), Arjun Nail: v. 
Bira Bhoi. 

(2) See cases cited in foot-note 1. 

* « [But Me (1881) 1881 Rat. 161. In re Man 

(Caaea under Prior Code not good 
» TravI 1 ' 

(3) (1910) 11 Cri. n. Jour. 486 (487, 488) 

(Bom.), Emperor v. Venkatesh 

Sadashiv. 

. , Note 8. 

(1) ( 1898 ) 20 An. 284 (265), Empress r. 


Ahmadi. 

(1004) 1 Cri. L. Jonr. 357 (357. 358): 
26 All. 177, Emperor v. Muhammad 
Tladi. 

(2) (1912) 13 Cri. L. Jour. 778 (779, 780): 

'*»* Mad. 321, Sessions Judge of 
Coimbatore v. Immudi Kumara 
Kangaya . 

(3) (1933) 1933 All. 690 (694): 55 All. 1040, 

S. H. Jhabwala v. Emperor. 
(1860-1867) 3 Mad. H. C- App. 2 (3). 

(4) (1926) 1926 Pat. 5 (8), PaYshad Teteari 

v. Emperor. 

Note 8 . I 

(1) (1881), 1881 Pun. Re. No. 0, p. 6, Em- 
press v. Oyano. 

■ - • > l * j : : J 
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Notes 
5 — 11 . 




what are sufficient grounds for commitment, see Notes under S. 209 and the 
undermentioned cases. 2 See also Notes under S. 207. 

6. “He shall frame a charge”. — The task of framing a charge is thus 
t lie duty of the Magistrate and is not that of the prosecutor. 1 The Magistrate 
must base the charge on the materials before him and not merely on the alle- 
gations of the complainant or prosecutor. He may frame a charge for any 
offence disclosed on the evidence though it may be different from that mentioned 
in the complaint. 2 In framing a charge the Magistrate must confine his 
attention to the question as to what offence is disclosed on the materials before 
him and should not be influenced by any considerations as to what would be the 
effect of framing a charge for a particular offence. 3 Further, the Magistrate 
should be careful not to mention anything in the charge in a form which is not 
justified by the materials before him. 4 

Though a Magistrate is at liberty to frame a charge for any offence 
disclosed on the materials before him he cannot frame a charge which would 
amount to his prejudging the case which has to be tried by another Court. Thus, 
where an accused was charged with the offence of wrongful confinement and he 
raised the defence that he had lawful excuse for his act because the 
person confined was caught in his house under circumstances which 
led to the belief that he had committed house-breaking by night, and the Magis- 
trate committed the accused, not only for wrongful confinement, but, dis- 
believing the defence, also for fabricating false evidence and making a false 
charge. Held , that the commitment in respect of the two last charges was 
illegal inasmuch as in putting the accused on his trial on such charges the Magis- 
trate was really prejudging the defence which the accused had raised to the 
first charge. 5 

7. Form and contents of charge . — See Ss. 221 to 232. 

8. Joinder of charges . — See Notes under S. 207 and Ss. 233-239. 

9. Power of Sessions Court to add to or alter charge framed by 

committing Magistrate . — See Notes under S. 226. 

10. Plea of insanity raised in defence — Procedure. — See S. 469. 

11. Sub-S. (2)— Charge to be read and explained to accused.— This 

sub-section requires that after the charge is framed it must be read and explained 


(2) (1892) 15 Mud. 223 (327), Srinivasa v. 

Annas wami (Charge under I. P. 
Code, S. 372, against manager of 

temple for appointing dancing-girl 
for temple — Finding that dancing- 
girls of temple lived partly at least 
by prostitution — Held, that charge 
must be framed) . 

(1881) 6 Cal. 582 (583), Empress v. SaUk 
Roy (Charge under S. 211, I. P- 
Code, bringing false charge — Commit- 
ment not illegal because Ihere was no 
judicial investigation of the charge 
made by the accused where he had 
made no complaint to the Magistrate 
but only report to the police who 


fonnd it to be baseless). 

Note 6 . 

(1) (1889) 1889 Pun. Re. No. 20. p. 86 (89), 

(F.B.), Empress v. Sant Singh. 

(2) (1869) 12 Suth. W. R. Cr. 40 (41), KaW 

das Bhuttacharjee v. Mohendranalh 
Chatterjee . . 

(1898) 11 C. P. L. R. 9 Cr. (10), Local 
Government v. Sukha Musalman. 

(3) (1901) 1901 Pun. Re. No. 5, p. 15, 

Mukerji v. Empress. 

(4) (1889) 1889 Pun. Re. No. 26, p. 86 (89) 

(F.B.), Sant Sing v. Empress. 

(5) (1879) 4 Cal. L. R. 338 (840), In the 

matter of Turibullah . 
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to the accused. A mere framing of the charge is not enough. 1 

12. Right of accused to cross-examine prosecution witnesses after 
Charge is framed.— See Notes under S. 213. 


2 1 1 *. (1) The accused shall be required at once to give 

in, orally or in writing, a list of the per- 

defence ofl trTai tnesSeS 101 sons ( if any) whom he wishes to be sum- 
moned to give evidence on his trial. 

(2) The Magistrate may, in his discretion, allow the 

accused to give in any further list of wit- 
nesses at a subsequent time; and, where 
the accused is committed for trial before the High Court, 
nothing in this section shall he deemed to preclude the accused 
from giving, at any time before his trial, to the Clerk of the 
Crown a further list of the persons whom he wishes to be sum- 
moned to give evidence on such trial. 


Further list. 


List of witnesses for 
defence on trial. 


* (CODE OF 1882— S. 211.) 

211. The accused shall be required at once to give in, 
orally or in writing, a list of the poisons (if any) whom he 
wishes lo be summoned to give evidence on his trial. 


The Magistrate may in his discretion allow the accused to give in any further list 

of witnesses at a subsequent time; and where the accused 


Further list. 


is committed for trial before the High Court, nothing in this 
section shall be deemed to preclude the accused from giving, 


at any time before his trial, to the Clerk of the Crown a further list of the persons whom 
he wishes to be summoned to give evidence on such trial. 


(CODE OF 1872— S. 200, Paras. 1 and 3.) 

200. The accused person shall be required at once 

List of witnesses for <le- to give in, orally or in writing, a list of witnesses whom he 
fence on trial. wishes to he summoned to give evidence on his trial before 

the Court of Session or High Court. 


» 

). 
■JO 


It shall be in the discretion of the Magistrate, subject to the provisions of S 359, to 

allow the accused person to give in any further list of wit- 


Further list. 


nesses at a subsequent time. 


" '• ; 


(CODE OF 1861 — S. 227.) 

227. The accused person shall be required at once to give in, orally or in writing, 
. . a ii 8 t of witnesses whom he may wish to be summoned to 

Witnesses for the defen- give evidence on his trial before the Court of Session or 

ce on the trial. Supreme Court. It shall be in the discretion of the Magis- 

tiate to allow the accused person to give in any further 

Jist i of witnesses at a subsequent time. 


I t 


Kota 11. 

(1) (1805) 2 Suth. W. R. 50 (50). Empreaa 


v. Hurnath Roy. 


■ 


S. 210, 
Notes 
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SYNOPSIS. 


Note No. 


“THE ACCUSED SHALL BE REQUIRED” 

“AT ONCE” 

RIGHT OF ACCUSED FILING THE LIST .. * ' 

REFUSAL OF MAGISTRATE TO SUMMON WITNESSES 
RESERVING OF DEFENCE BY THE ACCUSED 

FAILURE OF THE ACCUSED TO GIVE A LIST— EFFECT OF 
FURTHER LIST 


1 

2 

3 

4 

5 

6 
7 


Other Topics. 

List after committal. See Note 7, See also Summoning documents. See S. 208, Note 

219. 11, Pt. 1. 

1. The accused shall be required’'. — After the charge framed 
against the accused has been read and explained to him, under S. 210, sub-S. (2) 
above, the Magistrate is bound under this section to require the accused to give 
into Court a list of witnesses, if any, whom lie wishes to be summoned to give 
evidence on his trial in the Court of Session. 1 The accused must be clearly and 
specifically asked for a list of witnesses • It is not enough to put the question 

Have you any evidence’ ? Such a question is ambiguous and might suggest 
to the accused, only an enquiry as to whether he has witnesses ready in Court. 2 

The language of the section is imperative, and a failure to ask an accused 
person to give in his list of witnesses, will render his conviction liable to be 
quashed, even though he has been tried along with others who had been so asked. 3 

It is also necessary that the names of witnesses for the defence must appear 
on the record. Where a Magistrate omits to enter the names of witnesses for 
tlie defence, on the record, and the omission is brought to the notice of the 
Sessions Judge, he ought not to try the accused, in the absence of such witnesses. 4 

2. “At once”. — It i,s ordinarily incumbent on the accused to file his 

list of witnesses at once, that is, on the day when the order of commitment was 
made. 1 

3. Right of accused filing the list. — The accused is entitled, as a 
matter of right, to have the witnesses named by him in the list, summoned and 
examined on his behalf at the trial. 1 In the event of the witnesses ignoring or 


Section 211 — Note 1. 

(1) (1865) 2 Suth. W. R. 50 (50), Empress 

v. Bur noth Roy. 

(1905) 7 Bom. L. R. 723 (724), Emperor 
v. Kondi Raghu. 

(1934) 1934 Lah. 23 (23), Mahomed Sharif 
v. Emperor (Accused must be in- 
formed of the necessity of giving in 
his list of witnesses at any time or 
of the fact that he has a right to 
give in any such list) . 

(2) (1905) 7 Bom. L. R. 723 (723), Emperor 

v. Kondi Raghu. 

(3) (1868) 10 Suth. W. R. 7 (7), Bhugwan 

v. Doyal Oope. 

(4) (1872) 18 Suth. W. R. 20 (20), Empress 

v. Rajnarain My tee. 


Note 2. 

(1) (1930) 1930 Cal. 188 (189), Kali Bilash 

Hazra. 

Note 3. 

(1) (1865) 2 Suth. W. R. Cr. 6 (6), Empress 

v. Bhoobun Isher Ooosamc. 

(1865) 3 Suth. W. R. Cr. 35 (36), Em- 
press v. Abdul Satar. 

(1871) 15 Suth. W. R. 7 (7), Ram Sahis 
v. Sankara Bahadoor. 

(1871) 15 Suth. W. R. Cr. 15 (15), 

Mohima (Thunder Shah, In re. 

(1875) 23 Suth. W. R. Cr. 56 (56), Em- 
press v. Prosanna Kumar Moitro. 

(1931) 1931 Cal.. 6 (7): 58 Cal. 412, 

Emperor v\ Ram Mamud Sarkar. 
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not complying with the summons, the accused is entitled to have their attend- 
ance enforced 2 and the Crown is charged with the duty of securing their attend- 
ance. 3 The examination of such witnesses cannot be refused on the ground 
that it would be inconvenient to adjourn the case in order to secure their 
attendance. 1 When some of the witnesses named in the list given by the accused 
do not appear, an application for enforcing their attendance should not he 
refused though made when the case is ready for arguments. 6 A conviction will 
not however be set aside on the ground that the attendance of some of the wit- 
nesses was not enforced unless the accused has been thereby prejudiced. 0 


4. Refusal of Magistrate to summon witnesses. — A Magistrate may, 
under the second proviso to S. 216, infra , refuse to summon any witness men- 
tioned in the list on the ground that such witness is included in the list for the 
purpose of vexation or delay or of defeating the ends of justice. Tie cannot, 
however, refuse to summon a witness on the ground that he is suspected to be 
implicated in the offence with which the accused is charged 1 or that the Magis- 
trate entertains doubts as to the value of the evidence of such witness 2 or that 
the list contains a large number of witnesses. 3 Where a further list is given 
under sub-S. (2), subsequent to the order of commitment the Magistrate is 
bound on receipt of such list to exercise his discretion and state distinctly whe- 
ther he would summon the witnesses or not. If he is of opinion that any wit- 
ness is included in the list for the purpose of vexation or delay or of defeating 
the ends of justice the Magistrate ought to proceed under the second proviso 

to S. 216. 4 


5. Reserving of defence by the accused. — Though the language of the 
section is imperative there is nothing in it which enables the Magistrate to pre- 
vent the accused person from reserving his defence for the Court ol Session. 1 
As a matter of fact the accused is entitled to reserve his defence, and refuse to 
disclose the names of witnesses whom he intends to call at the trial. 2 Thus 
where an accused on being asked to give a list of witnesses, docs not give one, 
but says he will file one subsequently, the Magistrate would be acting with 
sound judicial judgment and in accordance with law, if he does not cross- 
examine the accused as to the names of his witnesses and what those witnesses 
would be called to prove. 3 This is because there may be the danger in some 
cases of the accused running the risk of his witnesses being tampered with. 
In such a case, it will be wise on the part of the accused to decline to give a list 



(1930) 1930 Cal. 188 (188, 190), Kali 

BUaah v. Emperor. 

<2) (1930) 1930 Cal. 188 (190), Kali BUash 

▼. Emperor. 

(1931) 1981 Cal. 6 (7): 58 Cal. 412, 

Emperor v. Ram Mamud Sarkar . 

<3) (1931) 1931 Cal. 0 (7): 58 Cal. 412, 

Emperor v. Ram Mamud Sarkar. 

(4) (1931) 1931 Cal. 0 (7): 58 Cal. 412, 

Emperor v. Ram Mamud Sarkar. 

<5) (1920) 1920 Cal. 681 (531): 47 Cal. 7 » 8 , 

... Foizuddfn v. Emperor. 

*(6) (1930) 1980 Cal. 188 (190), Kali BUash 

Hazara ▼. Emperor. 

* »Ot« 4. 

<1) (1870-71) 15 Suth. W. R. 7 (7), Ram 

# 


Shahai Choicdhrg v. Sankar Baha- 
dur. 

(2) (1871) 15 Suth. W. R. 15 (15), Mohima 

Chuiuler Shah. 

(3) (1885) 11 Cal. 762 (766), JIurendro Narain 

Singh Chowdhury v. Bhobantprea 
Banvari. 

(4) (1871) 16 Sutli. W. R. 14 (15), Emprtet 

v. Rajesuar. 

Note 5. 

(1) (1870) 13 Suth. W. R. Cr. 1 (11), In the 

matter of Moheeh Chunder Banerjee. 

(2) (1892) 14 All. 242 (245), Empress v. 

Uargobind Singh. i- 

(3) (1892) 14 All. 242 (245), Empress v. 

Uargobind Singh. i 
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to the Magistrate, and to reserve his defence for the Court of Session. 4 It is 
also the policy of the law, that the Magistrate should not ordinarily go into the 
defence evidence in a case exclusively triable by a Court of Session, and where 
the prosecution has made out a prima facie case for committal to the Court of 
Session, the Magistrate would be taking upon himself the duties of a superior 
Court, if he went into the defence evidence. 5 

But an accused person who has reserved his defence cannot claim to 
keep back any of his witnesses mentioned in the list from being examined by the 
Magistrate under S. 212 on the ground, that his right of reserving the defence 
would be prejudicially affected thereby. 6 

6. Failure of the accused to give a list^-Effect of .—If an accused 
person on being asked by the Magistrate to give in a list of his witnesses, declines 
to give in such a list, lie cannot compel the Magistrate after committal, to issue 
summonses for witnesses on his behalf. He is however entitled under S. 291 to 
call any witness in the Court of Sessions and examine him, if he is in attend- 
ance in such Court, whether or not, he has caused such witness to be summoned. 1 
Ihus where an accused person lias reserved his defence, he might bring his own 
witnesses, but is not entitled as of right, to have the assistance of the Court to 
compel their attendance. 2 To entitle him to have his witnesses summoned by 

the Court, he must satisfy the Sessions Judge, that such witnesses are material 
for his defence. 3 

Where an accused person gives no list of witnesses to the committing 
Magistrate and applies at a late stage of the trial in the Sessions Court for an 
adjournment thereof in order to procure the attendance of witnesses for his 
defence, it would be perfectly legal for the Court to refuse the application. 4 

7. Further list. — It has been seen that for an accused to have his 
witnesses summoned as of right, he must give in a list under this section. But 
where the accused has not given such a list, the Magistrate has under sub-S. (2), 
a discretion, to allow him to file it at a subsequent time. 1 When a further list 
has been allowed be filed by the Magistrate under sub-S. (2), it is governed by 
the same principles as a list under sub-S. (I). 2 

An accused committed for trial before a High Court is entitled under 
sub-S. (2) to give to the Clerk of the Crown at any time before his trial a fur- 
ther list of witnesses for his defence. 

Where a Magistrate finds at the end of a trial, that the evidence dis- 
closes an offence triable exclusively by a Court of Session and consequently acts 
under S. 347, and commits the accused for trial before a Court of Session, the 
proceedings must be treated as under this chapter and the accused should hot 
be deprived of his rights therein. 3 It is submitted that the accused will be 
entitled in such a case to give a further list of defence witnesses. 


(4) (1897) 19 All. 502 (504), In the matter of 

Shakir Ali. 

(5) (1911) 12 Cri. L. Jour. 20 (20) (Mad.), 

Jamal Mahomed Roxother v. Moideen- 
ea Rowther. 

(6) (1896) 18 All. 380 (381), In the matter 

of Rudra Singh . 

Note 6. 

(1) (1897) 19 All. 502 (503. 504), In the 

matter of Shakir Ali. 

(2) (1892) 14 All. 242 (245), Empress v. 

Hargobind Singh . 

(3) (1897) 19 All. 502 (503, 504), In the 


matter of Shakir Ali. . 

(4) (1925) 1925 Lali. 557 (557), Kazir Staph 

v. Emperor. 

(1924) 25 Cri. L». Jour. 97 (Pesh.), 
Abd-ul Wahab v. Emperor. 


(1) (1931) 1931 All. .434 (435) : 53 All. o92, 

Ram Ghulam. v. Emperor. 

(2) (1930) 1930 Cal. 188 (189), Kalt Bvash 

v. Emperor. 

(3) (1931) 1931 All'. 434 (435): 53 All. C9-, 

. Rrin Ghulam v. Emperor. 
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2 1 2 *. The Magistrate may, in his discretion, summon 

and examine any witness named in any list 
given in to him under Section 211. 


Power of Magistrate to 
examine such witnesses. 


SYNOPSIS . 


SCOPE OF THE SECTION 


Note No. 

1 


Committal 
illegal 
Pt. 1. 
Discretion. 
Discretion 

1 . 


Other Topics . 

at direction of superior Courts Note 1, Pt. 7. 

-Quashed. See S. 206, Note 8, Even if accused reserves defence. See Note 

1, Pt. 3. 

See Note 1, Pts. 3-”. Object of the section. See Note 1, PK 1 

not to prejudice accused. See and 2. 

Scope of the section. — The object of the section is twofold: Firstly 
to prevent any hasty commitment and to ensure a thorough enquiry 
previous to the commitment 1 and. secondly to prevent the concoction of 
false evidence after the commitment. 2 In order to achieve this object the 
section gives the Magistrate the widest possible discretion to summon and 
examine any witness named in the list given by the accused under S. 211. 
Thus he may summon and examine the witnesses for the defence even when tlie 
accused has reserved his defence for the Court ot Session. 3 The discretion thus 
vested entitles the Magistrate to ascertain, after weighing the evidence 4 whether 
there is a presumption of guilt against the accused or whether he is innocent, 5 
for it is possible that after hearing the witnesses for the defence the enquiry 
may result in the discharge of the accused under S. 213, sub-S.. (2).° But this 
discretion has to be exercised sparingly and cautiou sly as any inc onsi derate or 

*(CODE OF 1882 — S. 212.) 

Power of Magistrate 212 The Magistrate may, in 1, is discretion, summon 

to examine such witnesses, au.l examine any witness namerl m any list given in to Inin 

under S. 211. 


(CODE OF 1872— S. 200, Para. 2.) 




200 . * * , , .. , 
Tlie Magistrate may, if he thinks proper, summon the person so name, to attorn 

and eive evidence at the inquiry; and if he does so, 

List of witnesses for com mitnieiit shall not be considered to have been made until 
defence on trial. sur .i, evidence has been taken. 


Discretionary with the 
Magistrate to take evi- 
dence for the defence. 


Section 212 — Note 1. _ 

(1) (1870) 14 But h. W. R. 10 (10). Empress 

▼ Krieto Doha. , 

[But see (1870) 18 Buth. W. R. 1 CD). 
Mohesh Ohunder, In r*. 1 

(2) [Bee (1870) 18 8uth. W. ». 1 (ID. 

Mohesh (Plunder, In re. ] 

(8) (1800) 18 AH. 880 (382), In the matter 

of Rudra Singh. 

Cr. P. C.— 152 


/POTVE OF 1861 — S. 207.) 

( *07 It shall be at the discretion of the Magistrate to 

a „v Witness who mav he offered in behalf of the 
accused pei’soa to answer or disprove the evidence against 

him. 

( 4 ) (1910) 11 Cri. It. Jour. 751 (752) (Lah.). 

1 ' Uir Abdullah v. Emperor. 

( 5 ) (1870) 14 Suth. W. R. 10 (10), Empress 

(1912) 13 CrE^L? Jour. 77H (780) : 30 

' Mad. 321. Sessions Judge of Coim- 
batore v. Immudi Eumar Kangaya. 

(6) (1906) 4 Cri. L. Jour. 462 (452) (All.). 

Emperor t . , M dthura . 


S. 212. 
Note L. 
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S. 212, 
Ifote 1. 


S. 213. 


premature examination of witnesses may prejudice the accused in his defence 
at the trial in the Sessions Court. 7 

The accused has no right to have his witnesses summoned and examined. 
after the charge is framed under S. 210. 8 And a Magistrate is not required 
to record his reasons for acting or refusing to act under this section. 9 


2 1 3.* (1) When the accused, on being required to give in 

^ a list under Section 211, has declined to do 

Order of commitment. 7 

so, or when he has given in such list and 
the witnesses (if any) included therein whom the Magistrate 
desires to examine have been summoned and examined under 
Section 212, the Magistrate may make an order committing the 
accused for trial by the High Court or the Court of Session (as 
the case may be), and (unless the Magistrate is a Presidency 
Magistrate) shall also record briefly the reasons for such 
commitment. 

(2) If the Magistrate, after hearing the witnesses for the 
defence, is satisfied that there are not sufficient grounds for 
committing the accused, he may cancel the charge and discharge 
the accused. 


*(CODE OF 1882— S. 213.) 

213. When the accused, on being required to give in a list under S. 211, has declin- 

cd to do so, or when he has given in such list, and the wit- 
Oi'der of Commitment. ncsses(if any)ineluded therein whom the Magistrate desires 

to examine have been summoned and examined under S. 212, 
the Magistrate may make an order committing the accused for trial by the High Court or 
the Court of Session (as the case may be), and (unless the Magistrate is a Piesidency 
Magistrate) shall also record briefly the reasons for such commitment. 


(CODE OF 1872— S. 198, Para. 1 & S. 200, Para. 2.) 

198. When the Magistiate determines to send the accused person before the Court 

of Session or High Court for trial, he shall after the evidence 
Contents of charge. lias been recorded, make a written instrument under his 

hand and seal, declaring with what offence the accused per- 
son is charged and shall direct him to be tried by such Court on such charge. He shall also 
rccoid his reasons for committing such accused person. 



The Magistrate may, if he thinks proper, summon 
List of witnesses for the persons so named to attend and give evidence at the in- 
defence on trial. quiry; and if he does so, the commitment shall not be consi- 

dered to have been made until such evidence has been taken. 


(7) (1870) 13 Suth. W. R. 1 (11), Mohesh 

Ohunder, In re . 

(8) (1927) 1927 Pat. 243 (246): 6 Pat. 329, 

Sasdat Mian v. Emperor. 

(1912) 13 Cri. L. Jour. 778 (780): 36 
Mad. 321, Sessions Judge of Coim- 


batore v. Immudi Kumar Kangaya . 
.[See (1914) 16 Cri. L. Jour. 704 (704) 
(IMad. ), In re Sessions Judge of 
Madura. 

(9) (1896) 18 All. 380 (881), Rudra Singh , 

In the matter ■of.- 
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r - A SYNOPSIS. 

Note No. 

"MAY MAKE AN ORDER COMMITTING THE ACCUSED” .. 1 

COMMITMENT BY MAGISTRATE HAYING NO TERRITORIAL 

JURISDICTION— EFFECT .. .. .. 2 

COMMITMENT TO SESSIONS COURT HAVING NO TERRI- 
TORIAL JURISDICTION TO TRY THE OFFENCE- 
EFFECT . . . . . . . . 3 

REASONS FOR COMMITMENT .. .. .. .. 4 

ROWER OF MAGISTRATE TO CANCEL CHARGE AND DIS- 
CHARGE ACCUSED OR TO TR V HIM HIMSELF . . 5 

‘ 'AFTER HEARING THE WITNESSES FOR THE DEFENCE ” . . 6 

RIGHT OF ACCUSED TO C'ROSS-EXAMINE PROSECUTION 

WITNESSES AFTER CHARGE IS FRAMED . . . . 7 

PRACTICE . . . . . . . . 8 


S. 213, 
Notes 
1 - 2 . 


Other 

Compromise by Prosecutor after committal. 
See Note 5, F.N. (5). 

Committal in cases of several persons jointly 
charged. See S. 200, Note 0, Pt. 10. 
Committal of a case triable by Magistrate. 

— Record of reasons. See Note 4, Pt. 2. 
Committal of some and trial of the rest. 
See Note 5, F.N. (7). 

Defence evidence includes cross-examination 


Topics . 

of prosecution evidence. See Note 7, 
F.N. (4). 

Duty of Magistrate to weigh evidence. See 
Note 5, Pt. 4. 

Legislative Changes. See Note o, Pt. 1. 

No cancellation after committal. Sec Note 

5 t Pt 5. 

No discha.ge after committal. See Note 5, 
Pt. 5. 


1. “May make an order committing* the accused '. — This section leaves 
it to the discretion of the committing Magistrate whether or not to commit an 
accused to the Sessions. ITenee, even after a charge is framed with a view to 
•commitment, the Magistrate may change his mind and proceed to try the ease 
himself 1 or cancel the charge and discharge the accused. See stib-S. (2.) 

2. Commitment by Magistrate having* no territorial jurisdiction— 
•Effect: see S. 531 and Notes thereunder. 

(CODE OF 1861— Ss. 226 and 227.) 

226. When evidence lias been given before a Magistrate which appeals to he suffi- 

cient for the conviction of the accused person of an offence 
When defendant to bo which is triable exclusively by the Court of Session, or 
•Committed for trial which, in the opinion of the Magistrate, is one that ought 

to be tried by the Couit of Session, the accused person^ shall 

; be sent for trial by the Magistrate before the Court of Session. 

- * * 

227. * 

The Magistrate shall receive the list, and summon the witnesses to 

the Court before which the accused peison is to be tried. Hie 

'Witnesses for the de- provisions of Ss. 187, 188, 18* 190. 191 -m 92; •« *£» 
•fence on the trial. they relate to the attendance of witnesses, Bhull he “W a 

to witnesses named by the accused person in the list above 
• mentioned. 


... „ Section 21S — Vote 1. , 

<1) (1910) 11 CrI. L. Jour. 486 (487) (Bom.), 


Emperor v. Tenkateth Sadat hi v 
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S. 213, 
Notes 
3 — 5. 


3. Commitment, to Sessions Court having no territorial jurisdiction to 
try the offence — Effect: see Notes under Ss. 215 ,and 531. 

4. Reasons for commitment. — The section requires the committing 
Magistrate to record his reasons for committing a case «to the Court of Session. 1 
Where the offence is not exclusively triable by a Court of Session, the reasons 
must disclose grounds not only for not discharging the accused but also for 
committing the case to the Court of Session instead of its being tried by the 
Magistrate himself. 2 As to what are proper grounds for committing a case, see 
Notes to Ss. 206, 207, 209 and 210. 

5. Power of Magistrate to cancel charge and discharge accused or 
to try him himself.— The enactment of sub-S. (2) in the Code of 1898 makes 
it clear that even after a charge is framed with a view to commitment the Magis- 
trate has power to cancel the charge and discharge the accused if, in view of the 
evidence of the defence witnesses examined subsequent to the charge, the Magis- 
trate considers that there are not sufficient grounds for committing the case. 1 
The decisions prior to the Code of 1898, which held that the Magistrate had no 
such power 2 are no longer good law. But the sub-section is only intended to 
provide for cases in which the evidence recorded after a charge so changes the 
aspect of the case as to leave no reasonable doubt that a conviction is not sustain- 
able. It does not apply when the evidence merely casts some doubt on the case. 3 
But when the Magistrate comes to the conclusion that the evidence of the defence 
witnesses examined subsequent to the charge rebuts that produced for the prose- 
cution or renders it so incredible oV unreliable that a conviction will not follow, 
he may act upon his opinion and pass an order of discharge. 4 (See also , S. 209, 
Notes 3 and 5 and S. 210, Note 5. ) 

The power to cancel a charge and discharge the accused applies only 
before the case is committed. Once the case has been committed, the Magistrate 
becomes functus officio and cannot thereafter change his mind and cancel the 


Note 4. 

(1) [See (1865) 2 Suth. W. R. 65 (65). Em- 

press v. Anderson (Magistrate, 
making an inquiry with a view to 
commit is hound to record specially 
the evidence on which the commit* 
ment is made) . ] 

(1866) 5 Suth. W. R. Cr. 6 (6), Empress 
v. Kodni (Magistrate in hs grounds 
of commitment should specifically 
note with exactness and precision 
the proof against each particular 
prisoner and the manner in which it 
is supported). 

(1866) 5 Suth. W. R. 17 <18), Empress 
v. Ishur (Order should state parti- 
culars of the case, c.g., the evidence 
by which and the dates jvhen, it was 
brought to light) . 

(2) (1914) 1914 Bom. 237 (233): 38 Bom. 

114, Emperor v. Nanji Samal. 

Note 5. 

(1) (1925) 1925 Oudh 547 (548), Pandxt 

Bishambhar Nath v. Emperor. 

(1918) 1918 U. B. 11 (11): 3 U. B. R. 
29, Nga Hmyin v. Emperor. 

(1914) 1914 Cal. 312 (312), Arjun Naik 
v. Bira Bhoi (Commitment not com- 
plete before commitment order is 
formally drawn up — Sven after re- 


cording that the accused was com- 
mitted, if before the commitment 
order is drawn up. accused’s pleader 
wants to examine witnesses and tne 
committing Magistrate yields to his 
request, he can, thereafter discharge 

the accused). , , 

(1910) 11 Cri. L. Jour. 486 (437) (Bom.), 
Emperor v. Venkatesh Sadashxv 
(Mere framing of a charge as re- 
quired by S. 210 is distinct from 
and does not amount to an order oi 
commitment which has to he 
under S. 213. The framing of the 
charge alone does not # unrest t 
Magistrate of his jurisdiction to 
proceed with the case and to tr > 
case himself instead of committing 

(1881) Rat. Un. Re. Cr. Cas. 161 (162), 

( 1900-02 )" l^L. X' R. 348 (348), Croum 

V. Po Aj/flTl. _ .1, rir 

(1922) 1922 All. 168 (169): 44 All. 57, 
Muhammad Abdul TTadx v. Baldeo 

(1915) 1915* All. 186 (188): 37 Alt. 355, 
Dharam Singh v. Jotx Prosad. 

(1925) 1925 AU. 670 (670), Akbar Alt 
v. Raja Bahadur. 
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x 








commitment or discharge the accused. 5 Moreover, the Magistrate’s power under 
the sub-section arises only in eases where he lias taken further evidence after the 
framing of the charge; where he has not taken such further evidence he cannot 
cancel the charge once framed and discharge the accused. 0 The power of can- * 
celling a charge once framed and discharging the accused does not apply to 
trials of warrant cases ; the only course open to a Magistrate who after framing 
a charge in such cases finds that the charge is unsustainable, is to acquit the 
accused. 6 7 (See S. 258 and Notes thereunder.) Sec also Note 1, ante and 

Notes to S. 210. 

6. “After hearing the witnesses for the defence * ’.—The power of the 
Magistrate under sub-S. (2) to cancel the charge and discharge the accused 
arises only in cases in which after framing the charge the Magistrate examines 
further defence witnesses ; where further evidence is not taken by him, he cannot 

cancel the charge and discharge the accused. 1 

As to whether the phrase “witnesses for defence” in sub-S. (2) is wide 
enough to cover evidence elicited by cross-examination of prosecution witnesses, 


see Note 7, infra . 

7. Right of accused to cross-examine prosecution witnesses after 
charge is framed.— Under the general principles of evidence (See Evidence 
Act S. 138) and the specific provision contained in S. 208, Cl. (2), ante, the 
accused in preliminary inquiries in Sessions cases is entitled as of right to cross- 
examine the witnesses for the prosecution. Ordinarily, the cross-examination 
0 f eac h witness must be made immediately after his examination in chief is 
over; it cannot be reserved till the examinations in chief of all the witnesses for 
a side are over, though the Court can, in the exercise of its discretion allow such 
reservation. Hence, an accused, who has declined to cross-examine the prose- 
cution witnesses then and there and who has not been permitted by the Magis- 


trate to reserve his cross-examination till a later stage, is not entitled , to cross- 
examine the prosecution witnesses after the charge is framed; 1 a fortiori, if 
he has already cross-examined the prosecution witnesses under S. 208, ante, 
before the charge was framed, he is not entitled to cross-examine them again 
after the charge is framed. 2 (Contrast the right of an accused in the trial of 


(5) (1905) 2 Cal. L. Jour. xxxiii (xxxiii), 

if a k an Das v. Jogeswor Singh. 

7 Bur. 269, Nga Shwe. 

(1865) 2 Suth. W. R. Cr. 57 (o7), Em- 
press v. Salim Sheik (Committal once 
made cannot be annulled by allowing 
the prosecutor to file a compromise). 
(1881) 4 All. 150, Empress v. Jangbxr 

(6) ( 1902-1903*) 2 Low. Bur. It. 140 (140), 

Emperor v. Nga Po ’ J>- w - ... 

(7) (1925) 1925 Oudh 547 (543), Pandit By 

' ' shambamath v. Emperor ( Magistrate 

finding that there is no proof that 
accused has committed rt part of the 
offence but that there are prima facie 
grounds for believing that he com- 
mitted the other part and that the 

circumstances require h 
to the sessions — In committing the 
case to the sessions with regard to 
the latter part of the offence, the 
Magistrate cannot discharge the 
accused with reference to the former 
Dart of the offence but must acquit 
the accused. It is only In fespcct 
of the offence which is committed to 


the sessions that the proceedings are 
taken out of the purview of Ch. 21 
under S. 347 and with reference 
to the other part of the offence, the 
procedure under that chapter alone 
should be followed and after a charge 
is framed an accused can only be 
acquitted and cannot be discharged. 
S. 347 does not authorise such a 
discharge) . 

Note 6. 

( 1 ) (1903 04) 2 Low. Bur. R. 140 (140), Em- 

peror v. Nga Po Saw. 

Note 7. 

( 1 ) (1929) 1929 Cal. 593 (595): 57 Cal. 44, 

G. V. Raman v. Emperor. 

(1931) 1931 Bom. 517 (518), K 4 R. Bhat 
v. Emperor. 

(1919) 1919 Low. Bur. 159 (160): 9 Low. 
Bur. R. 109, Tambi v. Emperor. 

(1917) 18 Cri. L. Jour. 105 (105): 19 
Oudh Cas. 289, Baldto Prasada v. 
Emperor. 

(•>) See (1931) 1931 All. 434 (485): 53 All. 

692, Ram Ohulam v. Emperor. 


S. 213, 

Notes 

5-7. 
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S. 213, 

Notes 

7-8. 


S, 214. 


warrant cases under S. 256). The expression “witnesses for the defence” in 
sub-S. (2) refers to witnesses whom the Magistrate in his discretion examines 
under S. 212, ante; that expression does not include the witnesses for the pro- 
secution who are cross-examined, and therefore, does not confer any right on 
the accused to cross-examine the prosecution witnesses after the charge is 
framed. 3 But the Magistrate has an inherent power to allow the accused 
an opportunity to cross-examine the prosecution witnesses after the charge is 
framed. 4 Further, if the accused did not have an opportunity of cross-examin- 
ing the prosecution witnesses before the charge was framed, he is entitled to 
cross-examine them after the charge is framed and before the order for com- 
mitment is passed. 5 


As to the right of an accused to cross-examine prosecution witnesses in 
cases where the proceedings are started as a trial of a warrant case but subse- 
quently the Magistrate decides to commit the case to the Court of Session, see 
S. 347 and Notes thereunder. 


8. .Practice . — See the undermentioned cases. 1 


214. If any person (not 

being an Euro- 


Person charg- 
ed outside Pre 
sidency towns 
jointly with Eu- 
ropean British 
subject. 


pean British sub- 
ject) is accused 
before a Magis- 
trate other than 


a Presidency 
Magistrate of having commit- 
ted an offence conjointly with 
an European British subject, 


2 14. Repealed by S. 10 
of Crim. Law Am. Act XII of 
1923. 


*(CODE OF 1882— S. 214.) 

214. If any pc. son (not being an European British subject) is accused befor^ a 

Magistrate other than a Presidency Magistrate of having 
Person charged outside committed an offence conjointly with an European British 

Presidency towns jointly subject who is about to be committed for trial, or to be 

with European British t.ied, before the High Court on a similar charge arising out 

Bubject. of the same transaction, and the Magistrate finds that there 

are sufficient grounds for committing the accused for trial, 
lie shall commit him for trial before the High Court, and not before the Court of Session. 

— — I ■ ^ 

945, Nanooram Goenka v. Fnlchand 
Jaypuria .] 

Note 8. 

( 1) (1866) 6 Suth. W. R. 9 (10), Empress 

v. Khooda Sonthal (The grounds of 
commitment and the remarks of the 
Committing Officer should be enter- 
ed or copied in the calendar which 
ought to be complete in itself) . 
(1868) 9 Suth. W. R. Cr. 5 (7), (Ma- 
gistrate should be careful to arrange 
their commitments with a view to the 
trials taking place at the earliest or 
next ensuing session, in order to 
avoid the needless detention of ac- 
cused persons for prolonged periods). 


(3) (1929) 1929 Cal. 593 (595): 57 Cal. 44, 

Raman v. Emperor (It was con- 
tended that “witnesses for the de- 
fence” included prosecution witnesses 
who aTe cross-examined by the 
accused) . 

(4) (1929) 1929 Cal. 593 (595): 57 Cal. 44, 

Raman v. Emperor. 

(1919) 1919 Low. Bur. 159 (160): 9 Low. 
• B. R. 109, Tambi v. Emperor. 

. (1912) 13 Cri. L. Jour. 774 (774): 39 

Cal. 885, Jogendraruith v. Motilal 
(The words “witnesses lor the de- 
fence” in S. 213 (2) are wide 

enough to cover evidence extracted 
by cross-examination from the wit- 
nesses for the prosecution) . 

(5) [See (1930) 1930 Cal. 754 (755): 57 Cal. 
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who is about to be committed 
for trial, or to be tried before 
the High Court on a similar 
charge arising out of the same 
transaction, and the Magistrate 
finds that there are sufficient 
grounds for committing the 
accused for trial, he shall com- 
mit him for trial, befoi’e the 
High Court, and not before the 
Court of Session. 

This section was repealed by S. 10 of Act 12 of 1923. The provisions of 
this section have been partly incorporated in S. 443, infra. 



1 5 .* A commitment once 

made under Sec- 
Quashing com. tio 213 or Sec- 

mitments under 

section 213 or tion 214 by a 
section 214 . competent Magis- 

trate or by a Court of Session 
under Section 477, or by a 
Civil or Revenue Court under 
Section 478, can be quashed by 
the High Court only, and only 
on a point of law. 


2 1 S. A 


Quashing coni' 
mitments under 
Section 213. 


commitment once 
made under Sec- 
tion 213 * * * by 
a competent 
Magistrate * * or 
by a Civil or Revenue Court 
under Section 478, can be qua- 
shed by the High Court only, 
and only on a point of law. 


(CODE OF 1872— S. 197.) 

When commitment to 197. Tf such accused person (not being a European 

ho to a High Court. British subject) 

is accused of having committed an offence conjointly with a European British sub- 
ject who is about to be committed for trial, or to be tried, before the High Court on !n 
similar charge, 

and the evidence appears to justify the Magistrate in sending the accused person 
for trial, 

he shall commit such accused poison to take his trial before such High Court, and 
not before a Court of Session; and such nigh Court shall have jurisdiction to try 
such person. 


r 


(CODE OF 1861— S. 226.) 


226. 


If the Magistrate is a justice of the peace and the 
When defendant to he a( , cug0( ] peison is European British subject, he shall be sent 
committed for trial. f or tr j a i before the Supreme Court of Judicature. 


Quashing commitments 
under S. 213 or S. 214. 


♦ (CODE OF 1882 — S. 216.) 

215. A commitment once made under S. 


213 


or 


S. 214 by a competent Magistiate can be quashed by the 
High Court only, and only on a point of law. 


S 214. 


S. 215. 


215, 

Note 1. 
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SYNOPSIS . 

Note No. 


LEGISLATIVE CHANGES .. .. .. .. 1 

SCOPE OP THE SECTION . . . . . . . . 2 

“ONCE MADE” .. .. .. .. .. 3 

UNDER S. 213, ETC. . . . . . . . . . . 4 

COMPETENT MAGISTRATE .. .. .. . . 5 

CIVIL OR REVENUE COURT UNDER S. 478 . . . . 6 

•BY THE HIGH COURT ONLY’ .. .. .. .. 7 

ON A POINT OF LAW . . . . . . . . 8 

GROUNDS HELD INSUFFICIENT FOR QUASHING COMMIT- 
MENT . . . . . . . . . . 9 

TIME FOR QUASHING COMMITMENT . . . . . . 10 

EFFECT OF QUASHING COMMITMENT . . 11 


Other Topics. 


Commitment made to the prejudice of 
accused. See Note 9, Pt. 2. 

Commitment of an approver. See Note 9, 
Pt. 19. 

Commitment of an European British subject. 
See Note 9, Pt. 35. 

Commitment under Opium Act. See Note 8, 
F.N. 11. 

Commitment ■without discretion. See Note 

8, Pts. 15 to 17. 

Insufficient evidence how far a ground. Sec 
Note 8, Pts. 30-40, Note 9, Pts. 23-24. 
Ti regularities in procedure how far vitiate 
the trial. See Note 7, Pt. 8. 

Issuing a warrant instead of summons. See 
Note 9. 

Joint enquiry does not vitiate commitment. 
See Note 9, Pt. 2. 

Joint inquiry and investigation. See Note 

9, Pt. 8. 

Jurisdiction of criminal appellate Bench of 
the High Court to quash commitment. 


See Note 2, Pts. 8, 9. 

No application to quash commitment will lie 
after commencement of trial. See Note 10, 
Pts. 3-7. 

Not giving reasons may invalidate. See 
Note 8, Pts. 27-29. 

Refusal to allow cross-examination. See Note 
8, Pt. 8. 

Section does not apply to directions to com- 
mit but the High Court may revise. S.ee 
Note 2, Pt. 5. 

Transferring case without commitment. See 
Note 9, Pts. 37-38. 

Want of sanction under S. 195 and lapse of 
sanction. See Note 8, Pts. 21-23. 

When commitment cannot be quashed. See 

Note 10. ... . — 

When Sessions Court can discharge without 

trial. See Note 7, Pts. 2-4, F.N. 41. 
Withdrawal having the etfect. See Note 
Pts. 1 and 4. 


1. Legislative Changes. — • 

( 1 ) There was no section corresponding to this in the Code of 1 

(2) The explanation to S. 197 of the Code of 1872, which corresponded 

to this section did not contain the equivalent of the words under 
S. 213” and “or by a Civil or Revenue Court under S. 478.” 

(3) In S. 215 of the Code of 1882 the words “under S. 213 or 214” 

were for the first time introduced and even that section did not 


(CODE OF 1872— S. 197, Expln.) 

197. * * * * * 

Explanation. — A commitment once made by a competent Magistrate can 
quashed by the High Court only, and only on a point of law. 

This explanation applies also to S. 196. 


(CODE OF 1861— Nil.) 
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contain the words “or by a Civil or Revenue Court under 

S. 478”. 

(4) In the present Code t lie words “or by a Court of Session under 

8. 477 or by a Civil or Revenue Court under S. 478” were 
introduced after the word ‘Magistrate’. 

(5) The section was amended in 1923. The words “Or S. 214” were 

removed by 8. 11 of the Criminal Law Amendment Act XII of 
1923 consequent to the repeal of 8. 214. Likewise the words “or 
by a Court of Session under 8. 477” were removed by S. 59 of 
the Criminal Procedure Code Amendment Act XVIII of 1923, 
consequent upon the repeal of S. 477. 

2. Scope of the section. — Where a commitment is made — 

(1) under 8. 213 by a competent Magistrate, or 

(2) by a Civil or Revenue Court under S. 478, infra, it can be quashed 

by the High Court and only on a point of law. 1 

When the commitment is not made under S. 213 the section does not apply. 
Thus a commitment under S. 437, infra 2 or by the Appellate Court under 
8. 423® or by the High Court under S. 526 4 is not one under S. 213 and the High 
Court can, in revision, consider the propriety of the order of commitment on 
points both of law and of fact. An order of commitment under 8. 347, however, 
falls within the purview of 8. 213 and can be quashed, if at all, only under 
this section. 5 

When a commitment is not made by a competent Magistrate the commit- 
ment may be quashed under 8. 532. infra, which does not apply when the com- 
mitment is made by a competent Magistrate. 0 


The section is intended inter alia to empower the High Court to quash a 
committal made to the Sessions Court in all cases in which a Judge of the High 
Court trying a Sessions case would stay proceedings under S. 273, infra. 1 It 
does not, however, take away any power to quash commitment prima facie 
incident to any superior Court receiving commitments from lower Courts as 
basis of its own jurisdiction, 8 nor does it in any way restrict the powers of the 
High Court to pass any orders subsequent to the quashing of the commitment. 0 
This section does not control S. 494, infra 10 


<1) (1924) 

(1920) 

<2) (1907) 
(1904) 
(1903) 
(1919) 
(1910) 


Section 216 — Note 2. 

1924 Rang. 165 (2) (*67): 1 

Rang. 626, Mahomed J foidin v. htng- 

1920 Mad. 144 (145): 43 Mad. 
361, Venkatagiri Aiyer v. N. M. 
Firm (Commitment under S. 478). 

6 Cri. L. Jour. 406 (108) (Cal.), 
Bash Behari Lai v. Emperor. 

I Cri. L. Jour. 275 (277): 27 

Mad. 54, In re ^algava Bapiah. 

7 Cal. W. N. 327 (327. 328), 

Prithi Chand Lai v. Sampaha. 

1919 Low. Bur. 146 (147. 148): 
9 L. B. R. 208, Tami Emperor. 

II Cri. L. Jour. 527 (528) (Mad.). 
Acting Sessions Judge v. Kalagara 
Bapiah (Commitment by me Hign 
Court under S. 526 cannot be even 


(3) (1922) 

(4) (1904) 
(6) (1924) 

(6) (1918) 

(7) (1932) 

(8) (1929) 

(9) (1933) 
(10) (1932) 


revised) . 

1922 Low. Bur. 40 l40) : 11 L. 
B. R. 375, King-Emperor v. Nga 
Thet She. 

y Cri. L. Jour. 275 (277): 27 

Mad. 54, In re Kalgava Bapiah . 
1924 Sind 61 (63): 17 S. L. R. 
188, Vtlibai v. Emperor. 

1918 Bom. 117 (118): 43 Bom. 
147 Emperor v. Madhav Laxman. 

1932 Sind 157 (159): 26 Sind L. 
R. 407, Maniram M anghanmal v. 
Emperor. 

1929 Cal. 756 (759, 760) (F.B.), 

O Irish Chandra v. Emperor. 

1933 Bom. 494 (495), Emperor v. 
Sher Alam Khan Sahib. 

1932 Cal. 699 (703), Oiri Bala 
Dasi v. Mader Oazi. 


Or. P. O.— 153 


S. 215, 

Notes 
1 — 2 . 
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S. 215, 

Notes 
3—5. 

4. Under S. 213, etc. — Commitments are authorised by the Code under 
Ss. 213, 339, 346, 347, 348, 423 , 437 , 439 , 446 , 469 , 478 , 526. As seen in 
Note 2 above this section applies only in cases of commitments made under 
S. 213 or 478. 

5. Competent Magistrate. — The phrase “competent Magistrate” has 
been held to include for the purposes of this section — 

(1) a Magistrate to whose file a case has been transferred from that 

of another Magistrate j 1 

(2) the District Magistrate to whom a case had been transferred under 

S. 349, infra ; 2 

(3) a Magistrate to whose notice an offence contemplated under S. 195, 

ante, is brought in a judicial proceeding; 3 

(4) a first class Magistrate who had been appointed as a special 

Magistrate to try the case since he has powers to commit ordi- 
narily under S. 206, supra . 4 

But where a Magistrate commits accused persons who are residents of a 
different district for an offence committed outside his district, he has no juris- 
diction to commit and is not a competent Magistrate and m such cases no 
reference to the High Court is necessary. 5 Similarly, where a Magistrate who 
has become disqualified to try a case under S. 556 holds a preliminary enquiry 
and commits the case without the leave necessary under that section 6 or where 
a Magistrate holds the enquiry in cases in which a sanction to prosecute is 
necessary and commits the case without such sanction 7 it has been held that the 
commitment is not by a “competent Magistrate” within the meaning of this 
section. However, where a case has been pending before a Magistrate, and he 
has not been restrained from going on with the enquiry by any order staying 
the proceedings, his jurisdiction to commit is not ousted and he does not cease to 
be a competent Magistrate merely on the ground that, after the records had 
been called for by and sent to, the superior Court, he took advantage of a short 
interval when the records were sent to him for the purpose of recording the 
evidence of a particular witness, and completed the enquiry and committed the 
accused. s 


3. “Once maxle”. — This section refers only to commitments actually 
made. But where the Sessions Judge acting under S. 437, sets aside the order 
of discharge and directs a commitment to be made, the High Court can interfere 
in its revisional jurisdiction and can consider questions of law and fact. 1 


Note 3. 

(1) (1907) 5 Cri. L. Jour. 100 (100, 101): 30 

Mad. 224, In re Muthiah Pillai. 
Note 5. 

(1) (1914) 1914 All. 45 (45, 46): 36 All. 

315, Emperor v. Nanhxta. 

(2) (1887) 1887 Rat. 350 (353), Queen-Empress 

v. Bapuda. 

(3) (1894) 1894 Rat. 704 (705), Queon-Empress 

v. Ganpat. 

(4) (1931) 1931 Bom. 517 (518, 519), K . R - 

Bhat v. Emperor . 


5 ) (1882) 11 Cal. L. R. 55 (56), Empress 

v. Alim Handle (No reference to 
the High Court necessary) . 

(1880) 3 All. 258 (260), Empress ▼ . Japan 
Nath (Section 532 does not apply 
to these cases) . _ 

5) (1904) 2 L. B. R. 209 (211), Emperor 

v. Mavng Lat. 

7) (1893-1900) 1893-1900 L. B. R- *77 

(378), Queen-Empress v . Sit Law. 

Ft) (1905) 2 Cri. L. Jour. 584 (589, 543), 

Sheobak Ram y. Emperor. 
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6. Civil or Revenue Court under S. 478. — As to the circumstances 
when a Civil or Revenue Court can make an order of commitment, see S. 478. 
As to the procedure of such Courts in these cases, see S. 479. As to what are 
Civil or Revenue Courts, see Ss. 478 and 195. 


7. ‘By the High Court only’. — Tt is only the High Court that can 
quash a commitment under this section. The committing Magistrate himself 
cannot, after lie has once committed the case, quash the commitment and 
discharge the accused on the ground that the complainant wants either to 
withdraw or compound the case. 1 Nor can the Sessions Judge to whom a case is 
committed, quash the commitment and direct a retrial- even if the commitment 
had been in pursuance of his direction. 3 The only course open to the Judge in 
such cases is to proceed with the trial and acquit the accused if there is no proof 
of his guilt or if the public prosecutor withdraws the prosecution with the leave 
of the Court. 4 But when a Magistrate commits an accused who is a foreign 
subject for an offence in a foreign territory, the commitment is void ah initio and 
the Sessions Judge can discharge the accused or refer the matter to the High 

Court for orders. 5 


The Judicial Commissioner of Sind, sitting in the Sessions Division is 
not divested of his dual capacity as a High Court Judge and he can quash 
commitments under this section even when sitting as a Sessions Judge. 6 
Similarly a single Judge of the High Court exercising original criminal juris- 
diction has jurisdiction to quash a commitment made to that Court under this 

section. 7 

The principles laid down in S. 537, infra , should generally guide the 
High Court in dealing with an application under this section. 8 


S. 215, 
Notes 
6—7. 


Note 7. 

(1) (1882) 4 All. 150 (152), Empress of India 

v. Jangbir. 

(1865) 2 Suth. W. R. 57 (57), Queen v. 
Lazim Sheik. 

(2) Il907) 5 Cri. L. Jour. 99 (100) (Mad.), 

In re Bheema. 

(1900-1902) 1 L. B. R. *8 (88). Grown 

v. Naa Sa-we Yank. 

(1897) 10 C P. L. R. 13 (14), Empress 

v. Bali Ram. r 

(1900) 13 C. P. n. R. 126 (i 29), Em- 
press v. Ghulam Kadxr Khan. 

(1926) 1926 Mad. 865 (870): 49 

525, Public Prosecutor v. Ratna- 

vdu Ohetly. 

(1888) 12 Mad. 35 (36), Queen-Empress 

(1887) 10 Mad' a 233 (239) (F. B.), Queen- 
Empress v. Beari. 

(1919) 1919 Lah. 389 (390): 1919 *? u * 
Re. Cr. 5, Emperor v. Mt. Run. 
(1874) 1874 Pun. Re. No. 3, p. 5, Crown 

(1867) 1867° Pun. Re. 24, p. .45, Or<wn 
v. Geonga (Under Code of l«oi 
Chief Court only had the power) . 
(1901) 5 Cal. W. N. 411 (413), Jogeshwar 
Ghost v. Emperor. 

(1918) 1918 Bom. 117 (118): 43 Bom. 

' 147, Emperor v. Madhav Laaman. 
(1872) 4 N.-W.P. 6 (6), Queen v. Kata 

(1901) 3 V Bom. L. R. 703 (703). Emperor 


(3) 

(4) 

(5) 
(G) 


(7) 


( 8 ) 


v. Pandureng. 

(1882) 1882 All. W. N. 165 (165): 5 

All. 62, Empress v. Ram Baksh. 

(1872) 1872 Pun. Re. Cr. No. 28, p. 37, 
Crown v. Alya (Deputy Commis- 
sioner to whom case had been com- 
mitted under Code of 1872 had no 
power to quash). 

(1881) 1881 All. W. N. 60 (60), Empress 
v. Sunder (Sessions Judge cannot 
release a person committed without 
putting him on trial without taking 
iiis defence) . 

(1875) 7 N.-W.P. 211 (213), Queen v. 

II tutsan Roza Khan. 

(1881) 1881 All. W. N. 60 (60), Empress 
v. Sunder. 

(1697) Rat. 922 (923), Queen-Empress v. 
Lagmabin Laxamana. 

(1924) 192-1 Sind 61 (62): 17 S. L. R. 
188, Vtlibai v. Crown. 

(1932) 1932 Sind 157 (159): 26 S. L. 

R. 407, Maniram Ifanghanmal v. 
Emperor. 

( 1929 ) 1929 Cal. 777 (778): 56 Cal. 785, 
Emperor v. Girish Chandra Kundu. 

(1908) 8 Cri. L. Jour. 221 (223): 36 

Cal. 48, Panindra Nath Mitra v. 
Emperor. 

(1926) 1926 Cal. 470 (477. 478): 63 Cal. 

350, Emperor v. Colin Mackenzie 
(Contra: Not good Jaw in view of 
later Full Bench decision). 

(1911) 12 Cri. L. Jour. 320 (821) (Sind), 
Emperor v. Jhamandas. 
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8. On a point of Law. — A commitment can be quashed only on a 
point of law. 1 The test is to sec from the judgment of the Magistrate what his 
findings on the evidence arc and whether those findings are capable prima facie 
of sustaining the charges he has framed and on which the commitment to the 
Court of Session is made. 2 Commitment should only be quashed when on the 
face of it there is something of the nature of a fatal flaw in the prosecution. 8 
In dealing with an application under this section the High Court is not required 
to appreciate the evidence, but it proceeds on the assumption that the facts as 
stated in the order of commitment will be proved at the trial. All that the High 
Court is required to apply its mind to, is to see whether, assuming the facts 
are proved, do they justify the conviction of the accused or not. 3 ® The follow- 
ing are illustrative instances of errors of law justifying the quashing of the 
commitment : — 

(1) Where the commitment is made without any enquiry or examination 

of the prosecution witness 4 or on an enquiry so imperfect as to 
result in prejudice to the accused. 4 ® 

(2) Where the charge framed is altered or added to at a late stage 

and the commitment is made without re-examining the wit- 
nesses as required by S. 213 and without allowing the production 
of evidence with reference to the altered or added charge. 5 

(3) Where the commitment is made in the absence of the accused 6 or 

without giving him a reasonable opportunity of showing cause 
against the committal 7 or of cross-examining the prosecution 
witnesses 8 or without examining the witnesses tendered by the 


<1) 

(1905) 


( 1914) 


( 1912) 


< 1903) 


(1929) 


(1929) 


( 1934) 

<2) 

(1929) 

(3) 

(1925) 


Note 8. 

2 Cri. L. Jo\ir. 432 (433) (Bom.), 
Km per or v. Sita. 

1014 All. 191 (192): 36 All. 4, 

Sailani v. Emperor. 

13 Cri. L. Jour. 842 (844): 37 
Bom. 146, Emperor v. Intya Salabat 
Khan. 

26 Mad. 139 (142), In ro Ohennan 
Goud. 

1929 Cal. 428 (429), Mahendra 

Nath Das v. Emperor. 

1929 Sind 250 (251), Wahid Bux 
v. Emperor. 

1934 All. 963 (969), Emperor v. 

Mohammad Mehdi. 

1929 Bom. 269 (269), Emperor v. 
Yellappa Durgaji. 

1925 All. 751 (751), Gulab Singh 


v. Emperor. 

( 3-a) (1932) 1932 Sind 157 (159): 26 S. L. 

R. 407, Mani Ram Manganmal v. 
Emperor. 

(1919) 1919 Bom. 160 (160): 43 Bom. 

842, Murarji Raghunath v. Em- 
peror. 

(4) (1882) 4 Mad. 227 (228), Queen v. Ohinna 

Yedagiri Chetty. 

(1912) 13 Cri. L. Jour. 443 (444) (All.), 
Durga Datt v. Emperor. 

(1906) 1906 All. W. N. 306 (307), Em- 
peror v. Mathura (A committal with- 
out examining witnesses on the 
ground of an order of superior Court 
is illegal and will be quashed) . 

(1876) Rat. 100 (101), Reg. v. Sita. 

(4-n) (1881) 1881 Pun. Re. No. 6, p. 6, Em- 
press v. Mussammat Gyano. 


5) (1924) 1924 All. 665 (666), Mohan Lai v. 

Emperor. v _ 

(1874) 22 Suth. W. R. 14 (16), Queen 
v. Musst. Itiuarya. 

(1921) 1921 All. 148 (148), Damarcha v. 

Emperor. _ 

(1927) 1927 Pat. 243 (246): 6 Pat. 829, 
Sasdat Mian v. Emperor. 

[See also (1872) 17 Suth. W. R. 44 
(44), Queen v. Mooktaram. ] 

;6) (1901) 5 Cal. W. N. 110 (113), In the 

matter of Surjya Nara\n Singh 
was found here that the Committing 
Magistrate was prejudiced against 

♦V> a nrni^wn 

(1881) 1881 Pun. Re. No. 22, Empress v. 

Aibat (Not even the Sessions Judge 
can order committal of accused not 
present before the Magistrate at the 

original enquiry). _ v \ 

;7) (1913) 14 Cri. L. Jour. 605 (605) (Lah.), 

Anokha Singh v. Emperor. 

(1901) 28 Cal. 434 (437), Raiby v. King- 

Emperor. „ _ 

;8) (1893) 21 Cal. 642 (663), Queen-Empress 

v. Sagal Samba Sajoo. 

(1915) 1915 All. 411 (412): 38 All. 29, 
Rustom v. Emperor. 

(1870) 13 Suth. W. R. 21 (22), Queen 
v. Hari Doss. 

(1927) 1927 Pat. 243 (246): 6 Pat. 829, 
Sasdat Mian v. Emperor. 

(1930) 1930 Cal. 754 (755, 756): 57 

Cal. 945, Nandoram Goenka ▼. Ful- 
chand Jagpuria. 

(1912) 13 Cri. L. Jour. 877 (883, 887, 
888): 6 L. B. R. 129 (F. B.), 
Emperor v. Chanming Arnold . 
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accused. 8a 


(4) Where the commitment is made on evidence legally inadmissible 9 

such as evidence taken even prior to the apprehension of the 
accused. 10 

(5) Where the commitment is made to a Court of Session or High 

Court which lias no authority to try the case. 11 

(6) Where the commitment is made by a Magistrate who is disqualified 

under S. 556, infra, 12 but not when lie has merely taken part in 

the identification parade. 13 


(7) Where the commitment is made bv a Magistrate who has no juris- 

diction to do so. 14 

(8) Where the commitment is made on no legal ground. Thus a eom- 

mitment on the ground that it is done on the request of the 
accused or that the case had created a sensation or that the 
amount involved is large 13 or that the District Judge or District 
Magistrate lias directed a committal 10 or that it is m accordance 
with a Government resolution. 17 


(9) Where the commitment is for the abetment in British India of an 

offence outside British India which is not punishable under the 

Penal Code. 18 

(10) Where the commitment is made on the ground that the accused 

had been committed in some other connected case, without the 


S. 215, 
Note 8. 


(1898) 20 All. 264 (265), QueenrEmprees 

v. Ahmadl. 

(8-a) (1904) 1 Cri. L. Jour. 357 (358): 26 

All. 177, Emperor v. Muhammad 

H a 1 

(1906) 4 Cri. L. Jour. 452 (452, 453) 

(All.), Emperor v. Mathura. 

(1932) 1932 Mad. 502 (503), Lakshmx- 
varauana v. Suryanarayana. 

(9) (1868) 10 Suth. W. R. 56 (56), In re 

Munger Bhooyan. . 

(1934) 1934 Mad. 691 (692), K. Bel ' 
Goxvder v. Emperor (Separate trials 

and convictions of two persons — 
Order for commitment of both to. ses- 
sions for joint trial for conspiracy 
— Commitment on evidence taken in 
former trials). 

(1929) 1929 Sind 250 (251, 252), Wahid 
Bux v. Emperor. 

10) (1904) 2 Weir 259 (260), In re Chinnap- 

(1906) jT^Cri. L. Jour. 94 (96) (All.), 
Emperor v. Dharam Singh. 

11) (1910) 11 Cri. L. Jour 54 (55) (All.), 

Emperor v. Jagmohan (Where the 
offence consists in the giving of 
false information to the Police and 
the case does not fro further than a 
Police enquiry, the offence falls 
within the first paragraph of B. *11 
and not the second paragraph oj 
8. 211. Committal is therefore bad 

(1868) 5° Bom . H. C. 7 (8), Reg. ▼. Ravlo- 
• lirao Bin Hanamantrao (The com- 


( 12 ) 


(13) 


(14) 

(15) 


(16) 


(17) 

(18) 


mitment to the sessions of a case 
of an offence under S. 91 of the Act 
is not illegal) . 

(1897) 19 All. 465 (465, 466), Queen- 

Empress v. Srhade. 

(1869-1870) 5 Mad. H. C. R. 277 (279), 
Regina v. Donoghue. 

(1903-04) 2 L. B. R. 209 (211), King- 

Emperor v. Mnung Lat (Superin- 
tendent of Police who had personal 
interest in the investigation com- 
mitted in his capacity as a District 
Magistrate). 

(1932) 1932 Lab. 196 (198): 13 Lah . 461, 
Bhola Ram v. Emperor. 

(1927) 1927 Oudh 369 (377): 2 Luck. 631, 
Ram Prasad v. Emperor. 

(1914) 1914 L. B. 9 (9), Emperor v. Nga 
Taung Thu. _ 

(1917) 1917 Bom. 33 (34): 42 Bom. 172, 
Emperor v. Bhnnaji Venkajt Nad m 

(1926) 1926 Bom. 251 (252, 253), Emperor 
v. Achaldae Jethamal. 

(1882) 1882 All. W. N. 105 < 105 >« 

press v. Muhammad Eakat (Ses- 

sions Court) . 

(1892) 15 Mad. 39 (40), 

K v. Munisami (District Magistrate U 

(1917) 1917 Bom. 33 (34 ) : 42 Bom. 17* * 

’ Emperor v. Bhimaji v * n kafi Nadgir. 

(1895) 19 Bom. 105 (110), Queen-Empress 
v. Ganpatrao Ramchandra. , 

KoU— Under the new 8. 108-A ot the Penal 
Code the abetment is now punishable 
and the decision is no longer law. 
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Magistrate being of opinion that he cannot himself award ade- 
quate punishment. 19 

(11) Where two sets of accused are committed on the ground that one 

or the other of them is guilty of the offence. 20 

(12) Where, in cases requiring previous sanction or complaint, the 

commitment is made on an enquiry held without such sanction 
or complaint 21 or on an enquiry held prior to the grant of the 
sanction 22 or on an inquiry based on an invalid sanction 23 or on 
inquiry started after the lapse of six months from the date of 
the sanction. 24 In the undermentioned case 25 of the Madras 
High Court it was, however, held that the question whether 
a sanction was obtained or not is not a question of law and that 
a commitment cannot be quashed on the ground of want of 
sanction. The Bombay High Court has also in the case noted 
below 20 held that where the certificate from the Political Agent 
(required under S. 188, ante) was received before the com- 
mitment was actually made, the commitment was not without 
jurisdiction and cannot be quashed in the absence of prejudice 
to the accused. 


(19) (1918) 1918 Nag. 141 (142), Emperor v. 

nonunion. 

(20) (1907) 17 Mad. L. Jour. 46, p. 46. 

(21) (1917) 18 Cri. L. Jour. 548 (551): 1917 

Pun. He. No. 19, Emperor v. 

Gurdxlla. 

(1869) 6 Horn. H. C. Cr. 54 (54), Reg. 
v. Muhammad Khan (Where a false 
evidence was given before a Magis- 
trate who himself committed the ac- 
cused for (rial by the Sessions Court, 
held that no formal sanction was 
necessary as it could bo implied in 
such cases. Moreover, the objec- 

tion as to want of sanction was tak- 
en only in appeal in this case) . 


(1931) 1931 Mad. W. N. 361 (363), 

Bakthacatsalu Naidu v. Emperor 
(By the amended S. 227 (a) of the 
Local Boards Act which came into 
force in August, 1930, the previous 
sanction of the Local Government is 
necessary for the Court to take cog- 
nizance of any offence alleged to have 
been committed by the President or 
Member of a Local Board. Where, 
however, the Magistrate has taken 
up the case prior to the amendment 
when no such sanction was necessary, 
the order of commitment made by 
him is not illegal merely because 
after the initiation of the proceed- 
ings and prior to the order of com- 
mitment, the amendment had come into 
force) . 

(1912) 13 Cri. L. Jour. 609 (612) (Cal.), 
Pulin B chary Das v. Emperor (An 
order of committal will not be 
quashed on the mere ground that the 
t sanction is vague especially when 
such an objection has not been taken 
in time) . 

(1915) 1915 All. 110 (111): 37 All. 283, 
Zahir Singh v. Emperor. 

(1917) 1917 Bom. 33 (33): 42 Bom. 172, 
Emperor v. Bhimaji Venkaji Nad- 
gir. 


(1872-1876) 18 Suth. W. R. 32 (32), 

Queen v. Dinanath Burooa. 

(1887) 10 Mad. 154 (158), In re Venkata - 
chala Pillai (Sub-Registrar’s sanc- 
tion was found necessary for prose- 
cuting for forgery of a will which 
was registered under S. 41 of the 
Registration Act) . 

(1901) 24 Mad. 121 (123), Queen-Empress 
v. Munda Shetti. 

(1933) 1933 Pat. 273 (274): 12 Pat. 353, 
llari Charan Misra v. Emperor. 
[See also (1884) 1884 All. W. N. 85 (85), 
Empress v. Ohan < Certificate from 
the Political Agent of the State not 
obtained) . 

(1897) 19 All. 109 (110), Queen-Empress 
v. O’Brien (Do.). 

(1902) 24 All. 256 (257), Emperor v. 

Kali Oharan (Even though the cer- 
tificate had been actually issued but 
not reached the Magistrate when 
enquiry began) . 

(1890) 13 Mad. 423 (426), QueenrEmpress 
v. Kdthaperumal (Even though the 
committing Magistrate had. the dual 
capacity of the Political Agent who 
should havo issued the certificate) • 
(1925) 1925 Lah. 185 (186): 5 Lah. 416, 
Ram Charan v. Emperor .] 

22) (1882) 1882 Pun. Re. No. 28, p. 35 (aoj, 

Empress v. Mulla Abdul IfcaAwi*. 

23) (1881) 6 Cal. 584 (585), Empress v. bhtOO 

Behara. „ _ 

(1893) 16 Mad. 468 (473, 474), Queen- 
Empress v. Samuvier. 

24) (1895) 22 Cal. 176 (178), Rajchundsr 

Mozumdar v. Gour Chunder Mozum- 

25) (1919) 1919 Mad. 190 (190), In re The 

Sessions Judge of Tanjore. 

[See however (1935) 1935 Mad. 326 

Fakhrulla Khan v. Emperor (Com- 
mitment was quashed on the ground 
of want of sanction) . ] 

26) (1906) 4 Cri. L. Jour. 49 (52, 53) (Bom.), 

Emperor v. Mahsmmed Buksh. 
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(131 Where the commitment is made without proper reasons in cases, 
not triable exclusively by the Court of Session and in which the 
Magistrate can pass an adequate sentence such as summons 
cases 27 and warrant cases. 28 But if the Magistrate considers 
that he cannot award an adequate sentence or on some other 
proper grounds considers that the case ought to he tried by 
the Sessions Court, committal is not illegal and will not be 

quashed. 20 

(14) There is a difference of opinion as to whether a commitment 
made when there is no evidence at all to convict the accused, 
can be quashed. According to the High Courts of Calcutta, 30 
Allahabad, 31 Patna 32 and Rangoon 321 * 1 and the Chief Courts of 
Lower Burma 33 and Oudh 31 it can be done. The decisions of the 
Lahore High Court are conflicting. 33 The High Courts of 
Bombay 30 and Madras 37 and the Court of the Judicial Com- 
missioner at Nagpur 88 hold that want of evidence to sustain 
the charges is not a ground for quashing the commitment. See 
also the undermentioned ease. 30 The appraisement of evidence 


S. 215, 
Note 8. 


■127) (1006) 3 Cri. L. Jour. 94 '95, 96) (AH.), 
7 V miter or v. D ft a ram Singh. 

.(28) (1900-02) 1 L. B. R. 158 <159, 160), 

Crown v. Major Hodges. 

(1913) 14 Cri. L. Jour. 657 ( 658 ) (Bora.), 
Emperor v. Asha Bathx (Here the 
connection with another sessions case 
was found to ho remote as not to 
embarrass the accused if separately 
tried. So commitment quashed). 

(1872) 17 Suth. W. R. 14 (14), Queen 

v. Anant Koybust. 

(1902) 4 Bom. L. R. 85 (86), King- 

Emperor v. Pema Ranchand. 

(1929) 1929 Cal. 756 (761, 762): 57 Cal. 

1042, Emperor v. Giri&fr Ghunder . 

( 1929 ) 1929 Cal. 777 (778): 56 Cal. 785, 
Emperor v. Oirish Chandra Kundu. 

(1932) 1932 Lah. 263 (264), Kesar v. 
Emperor. 

(1934) 1934 Lah. 95 (95), Emperor v. 

Mir Alain. 

(1897) 24 Cal. 429 (432), Empress v. 

Kayemullah. Mandat. 

(1910) 11 Cri. L. Jour. 54 (54, 5 j) (All.), 
Emperor v. Jagmohan. 

(1930) 1930 Sind 145 (146): 24 S. L. K- 
157, Emperor v. Allahdal (Even it 
the death of a person is involved m 
tho offence). 

(1914) 1914 Sind 94 (95): 8 S. L. K. 23, 
Diwan Chand v. Emperor. 

(1924) 1924 Sind 61 (63. 64): 17 S.L.K. 
188, VUibai v. Emperor. 

(1917) 18 Cri. L. Jour. 524 (526): 1917 
Pun. Re. 13, Emperor v. Ah (That 
opposite party has been committed to 
the sessions in respect of the same 
transaction is a good reason). 

(29) (1918) 1918 Nag. 141 (142), Emperor v. 

Hanunnan. w 

(1920) 1920 Sind 55 (56, 57): 14 8.L.R 
85. Ghani Yacub v. ^Emperor. 

(1913) 14 Cri. L. Jour. 304 (304) (All.), 

(1886) fa?' r All. V W.%^°256 (256). 

(1919) 1919 Mkd B< 907 H *(909) : 42 Mad. 83, 
Crown Prosecutor v. Bhagavathi. 

(1934) 1934 Oudh 185 (185), Emperor ▼. 
TJmrai. 


(31) 


(32) 
(32 a 


l 33) 

(34) 

(35) 


(36) 


(37) 

(38) 

(39) 


( 1883) 1883 All. W. N. 199 (199), Em* 
press v. Ramanand. 

(30) (1901) 5 Cal. W. N. xc (xci), Kali Kant 

Biswas v. The Empress. 

(1901) 5 Cal. W. N. 411 (412), Jogeshuar 
Chose v. King-Emperor. 

(1905) 2 Cri. L. Jour. 383 (386) (Cal.), 
Emperor v. Chandra Kumar Misser . 
(1905) 2 Cri. L. Jour. 534 (548, 549) 

(Cal ), Sheobux Ram v. Emperor. 
(1884) 6 All. 98 (101), Emjtress v. Naro- 
torn I)ns . 

(1884) 1884 All. W. N. 14 (14), Empress 

v. Sumer. 

(1921) 1924 Pat. 754 (755), Musst. 

Gobindia v. Emperor. 

) (1924) 1924 Rang. 165 (167): 1 Rang. 

526, Mahomed Moulin v. The Crown 
(But not if there is some evidence). 
(1919) 1919 L. B. 146 (147): 9 L. B. R. 

208, Thambi v. Einpsror. 

( 1926) 1926 Jour. 191 (4) (192) (Oudh), 
Emperor v. Jagannath . 

(1931) 1931 Lah. 467 (467), Hasson Din 
v. Emperor (No.). 

(1930) 1930 Lah. 545 (545), Gunsham Das 
v. Emperor (Yes). 

(1931) 1931 Bom. 517 (519), K. R. Bhat 
v. Emperor. 

(1911) 12 Cri. L. Jour. 256 <257) 

(Bom.), Emperor v. Sulaiman Ibntr 
him Nakhuda. 

(1935) 1935 Cal. 605 (606) : 62 Cal. 475, 
,s\ K. Ghose v. Ajahar Mandal 
(Omission to examine accused — If 
ground for quashing commitment) . 
(1935) 1935 Oudh 9 (9), Emperor v. 

Chhedammi (Two dacoity cases — 
Material witnesses examined sepa- 
rately — Carbon copies of statements 
of merely formal witnesses in one caso 
filed in the other is merely irregula- 
rity — Sessions Judge can rectify it 
by summoning and examining them). 
(1914) 15 Cri. L. Jour. 665 ( 665 ) (Mad.), 
In re Sessions Judge of Coimbatore. 
(1925) 1925 Nag. 409 (412), Ismail v. 

Emperor. „ , 

(1914) 1914 P. C. 67 (71): 41 Cal. 972 
(P.C.), Ucrandrulal Roy t. uari 

Dasi Debi. 
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is however only a question of' fact. 40 See also the undermention- 
ed cases. 41 

9. Grounds held insufficient for quashing commitment. — The follow- 
ing have been held not to be grounds for quashing a commitment : — 

(1) Where the Magistrate finds subsequent to the order of committal 

that he should not have committed the accused. 1 

(2) Where a joint commitment is made of several accused when, with 

reference to S. 233, infra , they should have been committed 
separately. In such eases the Sessions Court can try the 
accused separately or amend the charge. 2 

(3) Where the committing Magistrate acts on the evidence recorded 

by the Magistrate from whose file the case has been transferred 
to his own Court (S. 350, infra , applies to such a case). 8 

(4) Where the commitment is made merely on wrong exercise of dis- 

cretion. 4 

(5) Where the only evidence against the accused is the uncorroborated 

testimony of an accomplice. The reason is that acting upon such 
evidence in proper cases is not illegal. 5 Where the commitment 
is made to the same Sessions Judge who gave the direction for 
prosecution of the accused for the offence of giving false evid- 
ence before him, when there is no assistant or additional 
Sessions Judge in the District. 6 

(6) Where the First Class Magistrate who had discharged the accused 

under S. 209, committed him as per orders of the District 


( 10) (1929) 1929 Pat. 121 (121), Emperor v. 

N a uni Kish ore Missir. 

[Seo also (1900) 27 Cal. 1041 (1047), 

Ncmai Ghattoraj v. QueenrEmpress 
(Whether the act of kidnapping was 
complete) . 

(1926) 1926 Pat. 493 (494): 5 Pat. 536, 
Nanhak Sao v. King-Emperor 
(Whether the act of kidnapping was 
complete) . ] 

(41) (1912) 13 Cri. L. Jour. 257 (259): 39 

Cal. 409, Abdul Gani v. Azizul Haq. 

(1903) 2 Weir 262 (262), In re Jagatham- 
bal. 

(1899) 23 Bom. 493 (494), Queen-Empress 
v. Bhan. 

(1892) 14 All. 336 (339), Queen-Empress 
v. Sudra. 

(1898) 20 All. 529 (531), Queen-Empress 
v. Brij Narain Man. 

(1906) 4 Cri. L. Jour. 142 (143): 29 All. 
24, Emperor v. Budhan. 

(1908) 8 Cri. L. Jour. 153 (153): 31 
Mad. 272, In re Amnachallam . 

(1883) 1883 All. W. N. 257 (257): 6 All. 
129, Empress v. Zaharia. 

(1883) 1883 All. W. N. 39 (39): 5 All. 
293, Empress v. Sheodin. 

(1897) Rat. 925 (926), In re Daulata. 

(1885) 9 Bom. 288 (300), Queen-Empress 
v. Amortan and Moorteza Ali. 

(1873) 1873 Pun. Re. No. 17, p. 20, 
Empress v. Piram Ditta. 

(1932) 1932 Sind 157 (159): 26 S.L.R. 

407, Jfani Ram Maghanmal v. Em- 
peror. 

; * (1911) 12 Cri. L. Jour. 66 (66, 67) (Cal.), 


(1) (1885) 

(2) (1900) 

(1905) 

(1903) 

(1916) 

(3) (1914) 

(4) (1918) 
(1929) 


(1932) 

(1876) 

(5) (1927) 

(6) (1876) 


Lai Behari Singh v. Emperor. 

Note 9. 

1885 All. W. N. 53 (53), Queen- 
Empress v. Madari. 

1900 All. W. N. 206 (206), Queen- 
Empress v. Salamatullah Khan. 

2 Cri. L. Jour. 432 (433) (Bom.), 
Emperor v. Sita. 

26 Mad. 592 (594), In re Govinda. 
17 Cri. L. Jour. 369 (369) (Mad.), 
In re T. S. Krishnamurthi Ayyar. 
1914 All. 45 (45, 46): 36 All. 315, 
Emperor v. Nanhua. 

1918 All. 296 (296), Emperor v. 
Goda Ram. „ , 

1929 Cal. 593 (595): 57 Cal. 44, 
G. V. Raman v. Emperor (Mere 
erroneous exercise of discretion not 
a ground) . _ 

1932 Bom. 63 (64): 56 Bom. 61, 

JIari Moheshwar Joshi v. Emperor. 
Rat. 110 (110), Sholapur Session 

Judge’s Letter No. 838. 

1927 All. 90 (91): 49 All. 181, 

Balchand v. Emperor. 

1 Bom. 311 (313), Reg. v. Gab 
Kan Ramu (In such cases it ^ would 
be better for the Magistrate in dis- 
trict where there is no Assistant or 
Joint Sessions Judges to try the case 
himself and if the sentence which 
the Magistrate can pass is i " su ®T 

cient, the Sessions Judge should 
refer the case for enhancement to 
the High Court) . 
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Magistrate passed under S. 436, infra. The reason is that the 
order of such Magistrate was not without jurisdiction. 7 


(7) Where a civil suit is pending in respect of a document in connection 

of which the accused had been committed by the Civil Judge 
under S. 478, infra , for using a forged document. 8 In such 
cases, it would however, be desirable to postpone further cri- 
minal proceedings till the decision of the civil suit. 0 

(8) Irregularities of procedure before the Magistrate who transfers 

the case to a superior Magistrate under S. 349, does not vitiate 
the committal by the latter Magistrate. 10 

(9) ' The fact of the common sanction against several accused being 

set aside by the High Court at the instance of one of the accused 
is not a ground for quashing the commitment of other accused 

on merits. 11 

(10) Where the commitment for trial in one and the same case, of 

some accused is for robbery and of some, for receiving pro- 
' perty stolen in that robbery. 12 

(11) Where the commitment is made by a Civil Court (as opposed to 

Military Court) of a British Born European Soldier, on proceed- 
ings taken at the request and consent of Military authorities. 18 

(12) Commitment in two different cases, for offences under S. 193. 

Penal Code in one, and under S. 471-109 of the same Code in 
another, with respect of the same aet, though it is not desirable 
that there should be two trials in respect of the same act, 14 


(13) Non-observance of the provisions of S. 360, infra, before the 

committing Magistrate and partly before the Court of Session. 15 

(14) After the commitment to the Sessions, the fact that graver charges 

triable by the Court of Session have been withdrawal is no ground 
for quashing the commitment in respect of the minor charges 
triable by the Magistrate and thereby take away the right for 

trial by jury. 10 

(15) Omission to issue notice under S. 204, supra, where the accused 

is present. 17 

(16) Where the case is triable by a Court of Session the mere fact that 

the Magistrate did not give reasons for commitment when thet^e 
was a specially empowered Magistrate who could try the case. 


(7) 

(8) 

( 9 ) 

( 10 ) 

(ID 

( 12 ) 

(13) 


( 1885 ) 

( 1804 ) 

( 1893 ) 

( 1804 ) 

( 1887 ) 

( 1894 ) 

( 1897 ) 

( 1874 ) 

Cr. 


9 Bom. 100 (104), Qusen-Empress 
18 Bom” 581 |y '(584), In re Dei 

5K>: 

Kerala Subba Aiya. 

2£3$ 71 °S mV/. ^-Bmpre.. 

fctfV B.. Cr C 915 (916), 

s-ssffrr b. 

P. C.— 154 


v. William Jackson. 

i hi (1925) 1925 Ondh 610 (610. 611), Emperor 

v. Jagadher Prasad. 

( 15) (1925) 1925 Cal. 928 (928, 929), Abdur 

Rahim v. Emperor. 

(16J (1927) 1927 Cal. 199 (200). Emperor v. 
J JUonmotha Nath Milter. 

(17) (1919) 1919 L.h. 389 (390): 19 9 Pan. 

Re. No. 5, Emperor v. Mt. Ruri. 

( 18 ) (1934) 1934 Lah. 326 (327). Indoo v. 

Emperor. _ 

(1918) 1918 Nag. 141 (142), Emperor r. 
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(17) Where an approver whose pardon has been withdrawn has been 

committed, the mere fact that lie was examined as a witness 
only in the preliminary enquiry and not in the trial before the 
Sessions Judge or the fact that the pardon had been withdrawn 
by the District Magistrate and not by the Sessions Judge is not 
a ground for quashing the commitment. 19 

(18) The fact that some of the co-accused are not yet arrested. 20 

(19) The fact that the evidence is doubtful 21 or that it is insuffi- 

cient-- or that the evidence is not direct but circumstantial. 23 
The test to be applied, in such cases to decide whether a com- 
mittal ought or ought not to be made on the facts is this — assum- 
ing that the whole evidence telling against the accused is true, 
is there a case which a Judge at a trial could leave to a jury ? 
If the evidence is such that the Judge would have been bound 
to rule that there was no evidence on which a jury could con- 
vict then a committal ought not to be made. If there was any 
evidence which called for an answer — however great the pre- 
ponderance in favour of the prisoner might be — then the com- 
mittal was proper. 24 

(20) Where the Magistrate discharged the accused but subsequently 

becoming aware of the presence of another witness, cancelled his 
order of discharge took further evidence and committed the 
accused. It was held there was no prejudice to the accused. 20 

(21) Records disclosing only an offence triable by the Magistrate him- 

self 20 or an offence oilier than the one charged. 27 

(22) The order for further enquiry under S. 437, infra , which ended 

in the commitment being made without notice to the accused.- 

(23) Not examining the defence witnesses under S. 208 for reasons^ 

recorded. 29 


( 19 J 
( 20 ) 
( 21 ) 


< 22 ) 


(23) 

(24) 


Tin unman (The committing Magis- 
trate himself was specially empower- 
ed in this case) . 

(1913) 14 Cri. L. Jour. 609 (610): 38 

Bom. 114, Emperor v. Nanju Samal 
(Case exclusively triable by Court of 
Session) . 

(1901) 24 Mad. 321 (323, 325), Queen- 

Empress v. Ramasami. 

(1910) 11 Cri. L. Jour. 333 (333) (Mad.), 
In re Ramasami Scrvai. 

(1914) 1914 L. B. 9 (9), Emperor v. 
Nga Tamil 7 Thu. 

(1928) 1928 Bom. 220 (221), Burjorjx 

Nowroji Kclwalla v. Emperor. 

(1864) 1 Suth. W. R. 8 ( 8 ), Queen v. 
Golcul Bandari. 

(1922) 1922 Oudh 109 (109), Mahubir v. 
Emperor. 

[See also (1918) 1918 U. B. 11 (12), Nga 
Hmyin v. Emperor.] 

(1900) 4 Cal. W. N. 116 (116) (Ntfte), 
Empress v. Ananda Kishorc Chou :- 
dhuri. „ , v 

(1905) 2 Cri. L. Jour. 534 (548) (Cal.), 
Sheobux Ram v. Emperor. 

(1924) 1924 Rang. 165 (167): 1 Rang. 

526, Mahomed Moidin v. Emperor. 


(25) (1874) 2 Weir 258 (259), Uigh Court Pro- 
ceedings, 23 rd November, 1874. 

11 Cri. L. Jour. 333 (333) (Mad.), 
In re Sessions Judge of Trichinopoly. 
1882 Pun. Re. No. 22, p. 29, 
Empress v. Mallu. 

16 Suth. W. R. 63 (63), Queen 

v. Firman. _ 

3 Bom. L. R. 703 (703), King- 

Emperor v. Pandurang . 

1924 Cal. 780 (780): 51 Cal. 442, 
Jyotsna Nath Sikdar v. Emperor. 

8 Cri. L. Jour. 221 (223): 36 Cal. 
48, Phanindra Nath Mitra v. Em- 


(26) (1910) 
(1882) 

(27) (1871) 

(28) (1901) 

(29) (1924) 
(1908) 


(1912) 13 Cri. L. Jour. 778 (780): 06 
Mad. 321, The Sessions Judge oj 
Coimbatore v. Jmmudi Kumara Kan- 
< 731/3 - — 

(1865) 2 Suth. W. R. Cr. 50 (50), Queen 
v. Hurnath Roy. , 0 

(1915) 16 Cri. L. Jour. 415 (415) : 43 
Cal. 608, Emperor v. Surath. 

(1914) 15 Cri. L. Jour. 704 (704) (Mad.), 
In re Sessions Judge, Madura. 

(1931) 1931 Bora. 517 (517), K. R • Bhat 
v. Emperor. 

(1898) Ratanlal 975 (975, 976), In r® 
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(24) Commitment, for an offence under S. 211 of the Penal Code by 

reason of the Magistrate proceeding on the report of the Police 
that the complaint was false, without making a judicial enquiry 
into the complaint. 30 

(25) Vagueness of sanction to prosecute. 31 

(26) Absence of an order for retrial by the Sessions Judge who set 

aside the conviction in appeal is not a ground for quashing the 
commitment by another Magistrate on fresh proceedings. 32 

(27) The omission by the Magistrate to weigh the evidence and express 

any opinion whether the guilt had been proved. 33 

(28) A commitment by the Munsif under S. 478, infra, for offences 

under Ss. 467 and 471, Indian Penal Code, cannot be quashed 
because the document in question had not been given in evidence. 34 

(29) The commitment of an European British Subject to the Couit of 

Session by the Extra Assistant of Commissioner of Beluchistan 
is not without jurisdiction and cannot be quashed. 35 


See also the following cases. 30 

There is difference of opinion as to whether the want of territorial 
■jurisdiction in the committing Magistrate is a ground for quashing the commit- 
ment some cases holding that it is not a valid ground 3 ; and some cases that it 
is 38 s. 531, infra, shows that the want of territorial jurisdiction is not a ground 
for setting aside any order in Ihe absence of prejudice to the accused. 

10 Time for quashing commitment . —The High Court can, according 
to the view taken by the Patna High Court, quash the commitment of any stag, 
of the proceeding. 1 The Calcutta High Court had m an earlier case taken a 


<30) 

<31) 

<32) 

<33) 

<34) 

<35) 

■( 36 ) 


(1881) 

(1918) 

(1902) 

(1933) 

(1895) 

(1907) 

(1914) 

(1909) 

(1930) 


(1913) 

(1928) 

(1901) 


Clive Durant. „ nk 

6 Cal. 582 (583). Empress v. Baltic 

ffllS Bom. 117 (US): « Bom. 

147, Emperor v. Ua dhav Laxman. 
29 Cal. 412 (413, 414), Abdul 

?r" C J: IOm’TxOOS, 1006), AM 

jST «U> : ,1007 
Pun. Re. No. 5, Emperor v. Arthur 

lS r CTi‘ L. Jour. 704 (704) (Mad.), 

W™ 't.Tour. 

218, Palaniandp Ooundan v. 

iF S i&rSV &/ •( h r ; 

M.Ki» lr »to -i'hout .Oequam 

fr wMch m hTcould .d<,ou.mly euniah 

tie accused himself, it. 

point of law and the High Court can 

28 Tfl . ’ 2 1 1™ (2 15>. Quern Empret, 
v. Dolsgobind Pass. 


(1898) 20 All. 529 (530), Queen-Empress 

v. Brij Narain Dae. 

(1900 02) 1 L. B. R. 88 (88), Crown v. 
Nga Bawe Pan. 

( 37 ) (1896) 18 All. 350 (352, 353), Queen- 

Empress v. Ram Dei. 

(1884) 1884 All. W. N. 31 (31): 6 All. 

186 (F. B.), Empress v. Deuan 

Singh. 

( 1884) 8 Born. 312 (312), QueenrEmpress 
v. Thaku. 

(1892) 16 Bom. 200 (201, 202), Queer i- 

Empress v. James Ingle. 

(1914) 1914 L. B. 9 (9), Emperor v. Nga 
Taung Thu. 

(1903) 26 Mad. 610 (643), Ragan Kutti 

v. Emperor. 

(38) (1911) 12 Cri. L». Jour. 533 (533) (Mad.), 

Sad nga PiUai v. Emperor. 

(1912) 13 Cri. L. Jour. 35 (38): 36 Mad. 

387. Assistant Sessions Judge, North 
Areot ▼. Ramammal . 

(1873) 19 Suth. W. R. 31 (32), Queen 
v. Asgar Mullick. 

(1919) 1919 Oudh 69 (69): 23 Oudh Cas. 
87, Emperor v. Sheo Dyal. 

Note 10. „ 

(1) ( 1933 ) 1933 Pat. 273 (275): 12 Pat. 853, 

Ilari Charan Misra v. Fmperor . 

(2) (1881) 6 Cal. 584 (585), Empress v. Shlbo 

Behara. 
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S. 216. 


similar view but has, in recent cases 3 expressed the view that a commitment 
cannot be quashed after the accused has been put on his trial and pleads to the 
charge as it is then too late to object to the commitment. This latter view is 
shared also by the High Courts of Madras, 4 Lahore 5 and the Court of the Judi- 
cial Commissioner of Sind. 6 Where the accused is put on his trial and pleads 
to the charge the Judge should proceed according to law and dispose of the case 
under Chap. XVIII-E of the Code, or the Public Prosecutor may, with the con- 
sent of the Court withdraw the prosecution under S. 494, infra.' 

11. Effect of quashing commitment.— The primary effect of the order 
quashing the commitment is to supersede any action taken by the Magistrate 
under S. 210. and his proceedings subsequent thereto. In such a case it is 
necessary for the Magistrate to go back to the point at which he took cognizance 
of the complaint. The order does not amount to discharge of the accused and 
no fresh complaint is necessary. 1 The accused may be charged again with the 

offence. 2 

2 1 6 *. When the accusedhas given in any list of witnesses 

under Section 211 and has been committed 
defenc™° whe^accuse^ f is for trial, the Magistrate shall summon 

committed. gucb of the witnesses included in the list,. 

as have not appeared before himself, to appear before the Court 
to which the accused has been committed: 

Provided that, where the accused has been committed to- 
the High Court, the Magistrate may, in his discretion, leave 
such witnesses to be summoned by the Clerk of the Crown, and 
such witnesses may be summoned accordingly : 

Provided, also, that if the Magistrate thinks that any 

witness is included in the list for the pui- 

ne^esa^ry ^itnS^uniess pose of vexation or delay, or of defeating 
deposit made. the ends of justice, the Magistrate may 


*(CODE OF 1882— S. 216.) 

216. When the accused has given in any list of 

„ A .. witnesses under S. 211 and has been committed for trial, 

Summons to witnesses tor nesses u witnesses in- 

ilef <mde when accused is the Magistrate shall summon such o 1 the u 

committed eluded in the list as have not appeared before 

to appear before the Court to which the accused has 

been committed. 


(3) (1926) 1926 Cal. 410 (411), Kasem Molln 

v. Emperor. 

(1883) 12 Cal. L. R. 120 (121), Empress 
v. Sagambur. 

(4) (1902) 2 Weir 262 (262), The Sessions 

Judge of Trichinopoly, A.rokia Pada- 
yachi. 

(5) (1925) 1925 Lah. 557 (557), Nazir Singh 

v. Emperor. 

(6) (1909) 9 Cri. L. Jour. 250 (250, 251): 


1 S. L. R. Cr. 6, Grown v. Baji- 

(7) (1902) 2 Weir 262 (262), 

{ ' of Trichinopoly v. Arokta Padayacht. 

Note 11. , . , 

(1) (1929) 1929 Cal. 756 (761) (F.B.), Girts 

Chandra v. Emperor. 

,a\ ( 1914) 15 Cri. L. Jour. 665 (665) (Mad.)r 

(2) (1914) is ^- The SeS9ions j udge of Ootm- 

batore. 
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require the accused to satisfy him that there are reasonable 
grounds for believing that the evidence of such witness is 
material, and, if he is not so satisfied, may refuse to summon 
the witness (recording his reasons for such refusal) or may 
before summoning him require such sum to be deposited as such 
Magistrate thinks necessary to defray the expense of obtaining 
the attendance of the witness and all other proper expenses. 


SYNOPSIS. 

Note No. 

LEGISLATIVE CHANGES .. .. •• 1 

SCOPE AND APPLICABILITY OP SECTION . . . . 2 


S. 210. 


Provided that where the accused has been committed to the High Court, the 
Magistrate may in his discretion leave such witnesses to be summoned by the Cloik 
of the Crown, and such witnesses may be summoned accordingly: 


Provided also that if the Magistrate thinks that any witness is included in the 

list for the purpose of vexation or delay, or of defeating 
the ends of justice, the Magistrate may require the ac- 
cused to satisfy him that there are reasonable grounds 
for believing that the evidence of such witness is 

material, and, if he is not so satisfied, may refuse to 

summon the witness (recording his reasons for such refusal), or may before summon- 
ing him require such sum to be deposited as such Magistrate thinks necessary to defray 
the expense of obtaining the attendance of the witness. 


Refusal to .summon 

unnecessary witness un- 
less deposit made. 


(CODE OF 1872, Ss. 358 & 359.) 

358. In such inquiries, when the person accused is to be committed for trial, 

and has given in the list of witnesses mentioned in 
When accused person is S. 200, the Magistrate shall summon the witnesses to 

to be committed. appear before the Court before which the accused 

person is to be tried. 


Refusal to summon un- 
necessary witness, unless 
deposit made. 


359. If the Magistrate thinks that any witness is 
included in the list for the purpose of vexation or delay, 
or of defeating the ends of justice, he may require the 
accused person to satisfy him that there are reasonable 
grounds for believing that such witness is material. 


If the Magistrate be not so satisfied, he shall not he hound to summon the wit- 
ness; but, in doubtful cases, he may summon such witness, if such a sum is deposited with 
the Magistrate as he thinks necessary to defray the expense of obtaining the attend- 

ance of the witness. 


(CODE OF 1861— S. 228.) 

998 if Magistrate shall he of opinion that any witness is included in the 
228. If the Magistrates^ ^ ^ of VCXJltion or delay or of defeating 

the ends of justice, he may require the accused person 
to satisfy him that there are reasonable grounds for 
believing that such witness is material, and if the Magis- 
“be not so satisfied, he shall not be bound to sum- 
mon the witness, unless suoh a sum slinll be deposited 
with the Magistrate as lie shall consider ncecssnry 

defray the expense of obtaining the attendance of the witness. 


Magistrate may refuse 
to summon unnecessary 
■witness, unless a deposit 
he made to defray the ex- 
penses of such witness. 
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. 216 , 
Notes 
1 - 2 . 


Summons to witness for defence. 


REFUSAL TO SUMMON UNNECESSARY WITNESS 
EXPENSES OF EXPERT WITNESSES . . 


Note No. 


• • 


Other Topics. 


Duty of Magistrate is to summon, save in 
excepted cases. See Note 2, Pts. 1 and 
2 . 

Magistrate to lix amount to be deposited. 
See Note 4, F. N. 1. 

Questions by Magistrate. See S. 165, Evi- 
dence Act. 

1. Legislative Changes. — 


Reasons for refusal should be evidence is not 
material. See Note 3, Pt. 3. 

Sessions Court to enforce attendance. See 
Note 2, Pt. 5. See also S. 291. 
Witnesses not included in the list. See Note 
2, Pt. 4. See also S. 291. 

Witnesses that appeared. See S. 217. 


Differences between Codes of 1861 and 1872 — 


In S. 228 of the Code of 1861 it was provided that if the Magistrate 
was not satisfied that there were reasonable grounds for believ- 
ing that a particular witness was material, he was not hound to 
summon the witness “unless such a sum shall be deposited with 
the Magistrate as he shall consider necessary to defray the 
expenses of obtaining the attendance of the witness Hence, 
even if the Magistrate was not satisfied that a witness was a 
material witness, he was bound to summon him if the accused 
was prepared to pay his expenses and deposited the expenses 
with the Magistrate. 1 This position was altered in the Code of 
1872 which left it to the discretion of the Magistrate to summon 
a witness and empowered him to refuse to summon a witness 
even though the accused might he willing and prepared to bear 
the expenses of the witnesses. 


Changes made in 1882 — 

Tiie provision as to leaving it to the Clerk of the Crown to summon the 
witnesses in eases of commitment to the High Court was new. 


Changes made in 1898 — 

The words “and all other proper expenses” were added at the end of 
the section. 

2. Scope and applicability of section. — It is the duty of the committing 
Magistrate to see that all the evidence available whether for the prosecution or 
the defence is before the Sessions Court. 1 The procedure provided in this 
section is to summon the witnesses named by the accused to give evidence at the 
trial in the Sessions Court. This applies to the witnesses named by the accused 
who have not been examined by the Magistrate. The next section applies to 
the complainant and the witnesses for the prosecution and such of the witnesses 
for the accused as have appeared and given evidence before the committing # 
Magistrate. In their case, the next section provides that the Magistrate s ou 
require them to execute bonds for their appearance and for giving evidence m 

the Sessions Court at the trial. 


Section 216 — Note 1. 

(1) (1868) 4 Mad. H. C. 81 (83), In re 

Sub ray a Mudali. 


Note 2. „ 

(1) (1920) 1920 Pat. 165 (166), Ajodhya Pro- 

sadh Sahu v. Emperor. 


Limed 
tie du 
SDplil 
Liked 







i 
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Under this section, the Magistrate is bound to summon the witnesses 
named by the accused, 2 except in the cases mentioned in the two provisos. But 
the duty arises only in the case of persons named by the accused in the list 
supplied by him to the Magistrate under S. 211, ante? Hence, where, on being 
asked to give such list, the accused declines to do so, the Magistrate is not bound 
to summon any witnesses that he may desire to he called subsequent to the 
commitment. 4 


Under S. 291, infra, the Sessions Judge is bound to enforce the atten- 
dance of the witnesses summoned under this section, who fail to appear at the 
trial. 5 


3 Refusal to summon unnecessary witness.— The Magistrate has no 
power to refuse to summon a witness on the ground that his evidence will not be 
material , 1 unless he considers that the witness is included in the list merely 
for purposes of vexation or delay or of defeating the ends of justice But where 
the Magistrate considers that the witness is included in the list for any such 
purpose he can require the accused to show how the evidence of the witness will 
be material. Where he is not satisfied that the evidence of the imtness will be 
material, he may refuse to summon him 1 recording his reasons for doing so 
In such a case, he can also summon the witness on the accused depositing the 

expenses necessary for calling the witness. 

4. Expenses of expert witnesses.— 

See the undermentioned cases. 1 



(2) (1871) 15 Suth. W. E. < 35 >’ Que6n 

v. Ishan Dutt. ouj-ph v. 

(1865) 2 Suth. w. R. 6 (6), Queen 

• <1870 > matter ‘of 

(1875) 23 Suth. W. R- 56 (56), «« 

y. Prosunno Ooowar. R 

(1935) 1935 Sind 69 (71): 29 8. L*. 

64, Kundanlal v. Emperor V * st o 

defence witnesses them 

accused has a right to 

(3) (1871) 16 m Suth d) W- R - 2 . 8 (30) * Q u€eU 

▼ . Jadhwuith Mookerjee. 

(4) (1897) 19 All. 502 (503), QueenrCmp 

v. Shakir Alt. /iro<v p ft i 758 , 

(5) (1920) 1920 Cal. 531 (531): 47 Cal. 

Faizuddin v. E m P e ror. m 

(1931) 2931 Cal. 6 (7) : 58 Cal* < ll ?A g Bjo ns 

-3s 

Jh“n 8 d It seill "cause * 1 Inconvent- 

[See also" (1872) 18 Suth- W. R.^ 20 (20), 

Queen v. Raf \fuktal Ho*- 

(1930) 1930 Cal. 362 (363), Muktai 

(1890) r 9 < Vad £ “?5 , T382), 

v. Viraeami. 

(1) (1868) 8 AH. 6(58* (671) ■ I" 016 mBtt * r ° f 

Rajah of Kantit. 


(1882) 2 Weir 263 (2G4), Tn re Marinagi 
Red di. _ , 

(1865) 3 Suth. W. R. Cr. L. 16, In re 
Ram Kishore. 

(1891) 15 Rom. 491 (498), Queen-Empress 
v. Fakirapa. 

(See also (1934) 1934 All. 735 (737), 

Rayhubar Papal v. Emperor (Magis- 
trate has no right to arbitrarily limit 
number of defence witnesses). ) 

(2) ( 1868 ) 4 Mad. H. C. 81 (83), Tn re Subha- 

ray a Mudali. 

m ( 1886 ) 8 All. 668 (671). In the matter of 
' Rajah of Kantit (Reason must state 

that the evidence is not material) . 

Note 4. 

, n (1932) 1932 Lah. 481 (482) Ram Narain 
( 1 ) u.it) Shanilfl v . Emperor (In warrant 

cases ordinarily it is tho Government 
that must pay expenses both for the 
Crown and the defence. It is no 
doubt open to a Magistrate to direct 
that a particular witness named in 
order to delay the case should l not be 
summoned. . . It is the duty of th 

Magistrate to fix fees of export wit- 
nesses and ho cannot leave it to the 
parties to negotiate with the witnesses 

and fix their fees. If an y ' it ’ 

ness on payment of a reasonable fee 
fixed by the Magistrate declines to 
eive evidence there is ample power in 
the Magistrate to compel him to do 

to) . 


S . 216, 

Notes 

2-4. 


M 
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Bond of complainants and witnesses. 


217 . 



17 *. ( 1 ) Complainants and witnesses for the prosecu- 
tion and defence, whose attendance 

Bond of complainants and p e f orc the Court of Session or High Court 

witnesses. ^ 

is necessary and who appear before the 
Magistrate, shall execute before him bonds binding themselves 
to be in attendance when called upon at the Court of Session or 
High Court to prosecute or to give evidence, as the ease may be. 

(2) If any complainant or witness refuses to attend 

before the Court of Session or High Court, 

ca° e of refTsai n to C attend or or execute the bond above directed, the 
to execute bond. Magistrate may detain him in custody 

until he executes such bond, or until his attendance at the Court 
of Session or High Court is required, when the Magistrate shall 
send him in custody to the Court of Session or High Court, as 
the case may be. 


*(CODE OF 1882— S. 217.) 

217. Complainants and witnesses for the prosecution and defence, whose attend- 
ance before the Court of Session or High Court is neces- 
Bond of complainants sary, and who appear before the Magistrate, shall exe- 
and witnesses. cute before him bonds binding themselves to be in at- 

tendance, when called upon, at the Court of Session or 

High Court, to prosecute or to give evidence, as the case may be. 

If any complainant or witness refuses to attend 

Detention in custody in before the Court of Session or High Court, or to execute 
case of refusal to attend or the bond above directed, the Magistrate may detain him 
to execute bond. in custody until he executes such bond, or until liis 

attendance at the Court of Session or High Court is 
required, when the Magistrate shall send him in custody to the Court of Session or 
High Court as the case may be. 


(CODE OF 1872— S. 360.) 

300. Prosecutors, and witnesses for the prosecution and defence, whose attend- 
ance is necessary before the Court of Session or High 

Recognizances of pro- Court, shall execute before the Magiatrate recogmzan- 
secutors and witnesses. ces, in the form (F) given in the second schedule to this 

Act, or to the like effect, to he in attendance when 

called upon at the Court of Session or High Court, to prosecute or to give evidence, as 

tin* case may be. 

i 

If any prosecutor or witness refuses to attend before the Court of Session or High 

Court, or to execute the recognizance above directed, tne 
Magistrate may detain him in custody until he executes * 
Detention in custody in such recognizance, or until the time when his attendance 
case of refusal to attend at t j ie c our t of Session or High Court is required, when the 
or to execute recogni- Magistrate shall send him under custody to the Court of 

Session or High Court. 


Bond of complainants and witnesses. 


1 233 


SYNOPSIS. 


SCOPE OF SECTION 

• • 

• • 

Other Topics. 

All witnesses to attend until discharged by Hostile witness— Recocnisnnnn 

Court. See Note 1, Pt. 4. See Note 1, Pt?l. bl,t 

Complaint cannot withdraw or compromise Only necessary witnesses tn 1 \ 

after committal. See S. 213, Note f>, See Note 1, Pt. 5 >C * 

F.N. 5. Practice. Sno s oio 


Note No. 
1 


-w w*. VJ 1 

Seo Note 1, Pt. 1 . 


not bail. 


Complaint cannot, withdraw or compromise Only necessary witness , , 

after committal. See S. 213, Note f>, ‘ See Note*l, Pt 5 ° ovor - 

RN - 5 * Practice. See S. 213,‘Notc 8, F.N. 1. 

1. Scope of section. — This section empowers the committing- Mn * 
tratc to compel the complainant, the witnesses for the prosecution "and" tlm 
witnesses for the defence who have appeared in his Court to give evidence to 
execute bonds for their appearance in the Sessions Court at the trial and for 
giving evidence there. If any of these persons refuses to execute the bond the 
Magistrate has the power to detain him in custody till he executes the bond or 
till lie can be sent, to the Sessions Court for giving evidence there. But where 
a witness has not refused to attend or to execute the bond required of him the 
Magistrate has no power to demand hail from him instead of a recognizance 
merely because lie lias been declared hostile. 1 Though the section docs not 
expressly empower the Magistrate to summon a witness, it has been held in the 
undermentioned case that the Magistrate has 1 he power under this section to 
summon a witness to give evidence before the Sessions Court.- The prosecution 
is not bound to examine in the Sessions Court all the witnesses for whose atten- 
dance a bond is taken under this section; it is open to the prosecution to decline 
to examine any witness whom it has reason to believe to he false or unneces- 
sary. 3 But all the witnesses executing bonds under this section must be in 
attendance at the trial in the Sessions Court till they are discharged by the 
Court. 4 Under this section the Magistrate is not bound to take bonds from all 
the witnesses who have been examined in his Court. Only such of the witnesses 
as arc ‘ necessary y have to execute the bonds under this section. 5 

(CODE OF 1861— S. 232.) 

232 Prosecutors and witnesses for the prosecution, whose attendance may bo 

necessary before the Court of Session, shall execute before 

■Roeotmiy'inccs of pro- the Magistrate recognizances in the Form (E) given in the 
Recognizances o 1 ,. b t the likc effect, to be in attendance when 

secutors and witnesses. at the Court of Session, to prosecute or to 

give evidence as the case may be. If any prosecutor or "yness sJ.a'l refuse to at end 
before the Court of Session or to execute the recogn,sa»cc n bo,e n ted ' ^..c 


whej/the^Magistrate shall forward 'such prosecutor or witness under custody to the Court 
of Session. 


Section 217 — Note 1. 

(1) (1894) 21 Cal. 042 (664), Queen-Empress 

v. Sapal. jm 

(2) (1920) 1920 Pat. 105 (166), Afodhya Pra- 

sad v. Emperor. 

(3) (1930) 1980 Lah. 82 (84), Amar Singh v. 

Emperor. „ _ „ 

(1892) 14 All. 521 (623, 524), Queen-Em- 
press v. Stanton and Flynn. 

Cr. P. C.— 155 


(1894) 16 All. 84 <86, 87) IF. B-). Quetn- 

(4) ,1894) wThfV* <8??(F. B.), Qucen-Ein- 
[Sco al 8 S r U922) J, l U B r M.I'»h. 1 (11. 12)= 3 

Lah. 144, Mahant Narain uas v. 

( 5 ) ( 1883) 1883 All.* W. N. 37 (37), Queen v. 

Haile. 


S. 217, 
Note 1. 


S. 218. 
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Notification of commitment. 


Commitment; when to be 
notified. 


S’- (1) When the accused is committed for trial, the 

Magistrate shall issue an order to such 
person as may he appointed by the Local 
Government in this behalf, notifying the 
commitment, and stating the offence in the same form as the 

c iaige, unless the Magistrate is satisfied that such person is 

a leadj awaie of the commitment and the form of the charge; 
and shall send the charge, the record of the enquiry and 
charge, etc., to he tor ail . v weapon or other thing which is to be 
Couito/ses^ion 11 Contt or Produced in evidence, to the Court of Ses- 
sion or (where the commitment is made 
to the High Court) to the Clerk of the Crown or other officer 
appointed in this behalf by the High Court. 

(2) When the commitment is made to the High Court 
. . . .. anf l au 7 part of the record is not in 

English translation to be l* i T -» , 

forwarded to High court. J-iigJisD, an luiglish translation of such 

]>art shall be forwarded with the record. 


:: (CODE OF 1882— S. 218.) 

218. When the accused is committed for trial, the Magistrate shall issue an order 

to such person as may be appointed by the Local Govern- 
Commitment, when to bo mont in t-liis behalf, notifying: the commitment and stat- 
notified. ing the offence in the same form as the charge, unless the 

Magistrate is satisfied that such person is already aware 
ot the commitment and the form of 1 lie charge: 

and shall send the charge, the record of the inquiry, and any weapon or other thing 
Charge etc to be for 16 *° 1)0 P r °4uced in evidence, to tiie Court of Session 


warded to High Court or 
Court of Session. 


or (where the commitment is made to the High Court) to 
the Clerk of the Crown or other officer appointed in this 
behalf by the High Court. 

When the commitment is made to the High Court, 
English translation to bo and anv part of t lie record is not in English, an English 

translation of such part shall be forwarded with the 
record. 


— — — — - - — - — — • 

forwarded to High Court. 




0 


(CODE OF 1872— S. 198, Paras. 2, 3 and 4 and S. 202, Para. 1.) 

198 * *■ * * * * * 

A copy of such instrument shall be forwarded, with the recoi l of the original inquiry 

to the Court of Session before which the accused person is 

Copy of Charge. to be t ied; and a copy shall also be sent to the Public 

Prosecutor or other officer appointed to conduct the prose- 
cution. 

Any weapon or other article of property necessary to produce in evidence shall 
also be transmitted to the Court of Session. 

When a commitment is made to the High Court, such instrument, record, and such 
weapon or other article, shall be forwarded to the Clerk of the Crown or other officer 
appointed by the Court; and if any part of such record is not in English a translation thereof 
in English shall be forwarded therewith. 




Si tm m o xixc. su i »pi jcm ext a r v witnesses. 
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2 19. (1) The Magistrate 
_ may, if lie thinks 

Power to sum , 

mon supplement- fit, SU 111 11 1011 ail(l 
ary witnesses. . i 

examine supple- 
mentary witnesses after the 
commitment and before the 
commencement of the trial, and 
bind them over in manner here- 
inbefore provided to appear, 
and give evidence. 


2 1 S>\ (1) The cowmitlinff 

Magistrate or, in 
the absence of 
such Magistrate^ 
Magistrate evi- 
or under section 


Power to sum 
mon supplement- 
ary witnesses. 


any oilier 
powered by 


>nU mnr if lin fliinlr* fit 




mon and examine supplement- 
arv witnesses after the com- 
mitment and lief ore the com- 
mencement of the trial, and 
bind them over in manner 
hereinbefore provided to ap- 
pear and give evidence. 


202. When t lie accuse 

When commitment made 
Magistrate to give notice 
to Government Pro* ecu tor. 


d person is committed to take his trial before the Court of 
Session or High Couit, the Magbtrate shall issue an order to 
the Public Prosecutor, Government pleader or other person 
appointed l»v the Government to conduct prosecutions be- 
fore the Court of Session or High Court, notifying such 
commitment, and stating the offence in the same form ns 


the charge. 


(CODE OF 186.1 — Ss. 229 and 231.) 

229 When a commitment is made to the Court of Session, the rccoid of the Magis- 
trate shall be forwarded to such Court, together with any 

Record to be forwarded weapon or other article of property connected with the 
to the Superior Court. case. When a commitment is made to the Supreme Court 

of Judicature, such record and such weapon or other article 

shall be forwarded to the Clerk of the Crown, and if any part of such record shall not bo 
in the English language, a translation thereof in the English language shall be torn aided 

therewith. 

231 When the accused is committed to take his trial 
before the Court of Session, the Magistrate shall issue an 
order to the Government Pleader or other officer appointed 
bv the Government to conduct prosecutions before the 
Court of Session, notifying such commitment, and stating the 
offence in the same form as the charge. 


When commitment is 
made, Magistrate to give 
notice to Government 
pleader, etc. 


*(CODE OF 1882 — S. 219.) 

219. The Magistrate may summon and examine sup- 

, . .. ” ..ftpr flip commitment and before the 

plementarv witnesses alter me 

commencement of the trial, and bind them over m manner 
hereinbefore provided to appear and give evidence. 

Such examination shall, if possible, be taken in the presence of the accused, and, 
where the Magistrate is not a Presidency Magistrate, a copy of tie eucence o sue i \\i 
nesses shall, if the accused, so require, be given to him tree ot cos . 


Power to summon sup- 
plementary witnesses. 


S. 219. 
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S. 219, 
Notes 
2 — 2 . 


Summoning supplementary witnesses. 


(2) Such examination 
shall, if possible, be taken in 
e presence of the accused, 
and, iwhere the Magistrate is 
not a Presidency Magistrate, a 
eo P.y of the evidence of such 

witnesses shall, if the accused 

so require, be given to him free 
of cost. 


(2) Such examination 
shall, if possible, be taken in 
the presence of the accused, 
and, where the Magistrate is 
not a Presidency Magistrate, a 
copy of the evidence of such 
witnesses shall be given to the 
accused free of cost. 


SYNOPSIS. 


LEGISLATIVE changes 

SCOPE OP SECTION 

FREE copy op EVIDENCE TO BE GIVEN TO 


• • 


• • 


ACCUSED 


Note No. 
1 
2 
3 


Other Topics. 


"W. suss cz:z v *• rz M " - 

3. * See Note 2, Pt. 2. 


ommoncomcnt of trial 


3. 

In cases of confession also. See Xntn o ?>* ° f the sp(>tion * See Note 2, Pt, 4 

-> Or at request of parties. See Note 2, Pt 

5. 


Pt 4. 


1. Legislative Changes. 


Changes introduced by the amendments of 1923 

0) 1 ■" M ?' i ' StratU ” in su,) - S - O) the words “The com- 

^ • llcllv • • • o. ^Ub were substituted. 

2 "" *"—l - he giv.n to him 

a „.„ , , til0 woi,ls “shall he given to the 

accused tree of cost” were substituted. 

a rase, has hern r \ section empowers the Magistrate even after 

forward their evidence t ' V? to f all . ancl gamine supplementary witnesses and 
exercised h™ , " S ° ss,0ns Cour t.‘ But the power cannot he 

. < j and e\ cry Magistrate ; it is confined to the committing Magis- 


357 . 


* 


(CODE OF 1872 — S. 357, Para. 2.) 


-x- 


m.i\ summon and examine supplementary witnesses after commit* 

Power fn oummo ,lt an ' 1 ?)rforc t,,e commencement of the trial, and bind 

piemen tarv wit.n««P " SUp ’ t ! ,< * ni < ? ver to _ appear and give evidence. Such examination 

" LS * shall, it possible, be taken in the presence of the accused 

witnesses shall be given him uJeZ e^t /" ^ ^ * C ° Py ° f th ® « amination of suph 

(CODE OF 1861— Nil.) 


Section 219 — Note 2 

(I) (1035) 1935 All 267 (268), MotUal v. Em- 
peror (Magistrate can require com- 


plainant as witness under S. 219) . 
[See (1894) 21 Cal. 97 (103), Queen-Em 
press v. Sukee Kaur.] 


t 


i 




/ 


f 


i 
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trate or any other Magistrate empowered to eo 

7 till 


it cases to the Sessions. More- 
over, the power exists only till the commencement of the trial in the Sessions 
Court. Whecfe the trial has Actually commencd, the Magistrate has no power 
Iq q record by ndditioiicil wtncsscs under this section even 

under the orders of the Scs/ions Court. 2 But hfore the commencement of the 
trial this power can he exercised at any *ime. lie Magistrate can exercise the 
power on his own accord 6r on be«g directed o do so by the Sessions Judge 
who on examining' the record ° n ds gaps in to evidence which he deems it 
necessary to be filled up. 3 Even in cases in wliih the accused has confessed his 
guilt the Magistrate is justified in examining supplementary witnesses so as to 
have on the record all the material evidence. 4 "he additional evidence can be 
taken either at the request of the prosecution or of the defence; but the Magis- 
trate should be fair to both f/ie sides and if he eiamines additional witnesses on 
one side he should allow thf other side to let in rebutting evidence if it desires 
to do so. 5 Under this sect* 511 the Magistrate eda only supplement the evidence 
already taken. He has P ower to add to or alter the charge after the order 
of commitment. Similar tkc power to amend or add to the charge under 
S 226 applies only to c^ s w hcre the change is imperfect as at the date of com- 
mitment That section cannot ^ ust ^- v theclTa^>being amended or added to 
on the basis of supp^ entary evidence taken imde!-^_ se ction« 

Under S 215 ) comm hment can only he quasheckon a ground of law. 

. incnffipioricv of I be evidenee is not a point of law so asto justify a commit- 
ment being quashed Bat the insufficiency may he made up by taking additional 

**1 xi * section. 7 
evidence under tlv 

Free c°f °* Evidence t*o be given to accused. — The section provides 
^istrate is not a Presidency Magistrate a copy of the evidence 
ged under this section should be given to the accused free of 
^rejdsp, exempt from Court-fees under S. 35, Court-Fees 

Such COJ^iv ^ . 

Act, 1S70. 1 , * 


The 


3. 

that whe 





». Until and during the trial, the Magistrate shall; 

subject to the provisions of this Code 

Custody of accused pend- regaling the taking of bail, commit tue 

accused, by warrant, to custody. 


ing trial. 


Custody of 
mding trial. 


accused 


♦(CODE or 1882 S. 220 .) Magistrate 

220. Until and during tl.e ■ the 

shall, subject to the jL „y warrantfto custody, 

taking of bail, commit the accused, oy 

(CODES OP 1872 and 1861— Nil.) 


— 

’2) (1888) 1888 rur »- *%. 29( p> 62j Hasan 

(8) (18925 HW No. . 

(4) (1396) IB 

often retracted) 

(B) (1038) MS 


• D. 10, Aval 

mprv* 


(6) ( 1933 ) 1933 M »d »« r (250). BUo.i ReM 
’ (1922) Ua,u*ir v. 

x ' Emperor . 


8 Pat7 


Prasad 



JRKt&Q 

578), Brifnandan^^ 
*mpiror. 



1934 B.m 0 V7 («7), Emperor v 

-hondiba Santoo. 


S. 219, 
Notes 
2-3. 




Custody op accused pending trial. 


"S 


S. 220, 
Note 1. 


SYNOPSIS. 


DISCHARGE 'FROM CUSTODY ON ACQUITTAL .. 

i — — — 


' ' Note No. .. 

1 


• • 


For bail. Sec chapter 3D. 


{j 

1 Other Topics. 

Place of custody. See S. 541. 



I 

I 

I 


1 Discharge from custody on acquittal.— A prisoner is entitled to do 
discharged from custody immediately on » judgment of acquittal being 
pronounced and his further deflation is illegal . 1 (See S. 367.) As to whether 
a formal warrant of release is necessary, see the undermentioned case. 2 
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